RAJYA SABHA [30 November, 2000]

4.00 P.M
THE COMPANIES (AMENDMENT) BILL, 2000

THE MINISTER OF LAW, JUSTICE AND COMPANY AFFAIRS
(SHRI ARUN JAITLEY): Madam, | move:

"That the Bill further to amend the Companies Act, 1956, as
passed by the Lok Sabha be taken into consideration”

Madam, | am extremely grateful to you for giving me this
opportunity to table the Companies (Amendment) Bill, 2000 before this
hon. House. At the very outset, | must state that on Monday, this Bill
was passed by the Lok Sabha and about 40 amendments which had
been suggested by the Standing Committee have been incorporated
in this Bill. I am extremely grateful to the Members, and particularly,
the Chairman of the Standing Committee, who very expeditiously and
very thoroughly examined this Bill and suggested several changes to it
which were unanimously accepted by the other House.

In 1996, the Government of India had constituted a
Committee to go into the question of suggesting a comprehensive
Company Law Bill. Suggestions were made and a report was received
in August, 1997, which was referred to the Standing Committee on
Finance because the comprehensive Bill ran into several hundred
clauses. Last year, in 1999, the first part of the Bill was incorporated
by way of an Ordinance, initially; and then approved by both Houses
of Parliament, The 1999 Bill which has now become an Act had
several major provisions; inter alia, it referred to a provision for sweat
equity for employees, a provision for buy-back of shares, simplification
of nomination facilities for legal heirs and representatives of deceased
shareholders, enforcement of uniform accounting standards, and most
important, the creation of an investor education fund. The suggestion
was that unclaimed dividend lying with various companies as also
interest whteh was unclaimed on various deposits in companies would
go into the creation of an investor education fund.

(The Vice-Chairman (SHRI SANTOSH BAGRODIA) in the Chair.)

Similarly, Sir, the Companies (Amendment) Bill, 2000 has
several important provisions. But the three most important provisions
relate to transparency in corporate governance, improving the
standards of corporate governance and" also creating provisions for
investor protection. | will just,
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briefly, outline some of the major amendments which have been included in
this amending Bill. The definition clause has several important additions.
The most important being the new definition of the word 'dividend' as
also the new concept of employees' stock option, which has been
defined in the Companies Bill. Dividend, Sir, now means and includes
interim dividend. A large number of companies are declaring interim
dividend, in addition to the regular dividend that they declare, and a
legislative sanction to that has been provided for. The employees' stock
option, i.e., giving of stocks to employees or directors of the company
or officers of the company has been specifically provided for in the Bill.
There is a specific amendment relating to a minimum share capital being
provided, for both private and public limited companies. This amendment
has a dual purpose. The first being that a minimum one lakh rupees will
be the capital for a private limited company and five lakh rupees for a
public limited company. So, the practice of people registering
companies without any investment -- and such companies may
become fly-by-night operators -- is to be discouraged. Secondly, on the
Register of the Registrar of Companies today, a very large number of
defunct companies which are doing no business are just registered.
Therefore, a disincentive has been created so that those companies
could be taken off the register which are defunct companies and which
are not doing any business.

Similarly, Sir, a very important amendment relates to deletion
of certain obsolete clauses like managing agents and treasurers. These
were abolished long ago, but provisions relating to them continue to
occupy the statutory space. Therefore, an amendment has been
suggested for deleting various provisions which deal with managing
agents and treasurers. Earlier, Sir, the transfer of a registered office of
a company from one State to another required the prior approval of the
Regional Director. Now, since a large number of vanishing companies
have come into existence, it has been noticed that they transfer their
registered office even within the State itself. As the size of some of the
States is very large, this also requires the prior approval of the' Regional
Director, in case there is a shift of registered office within the State, from
one place to another.

The provision relating to some private companies being deemed
public companies, after a passage of time, has been considered
unnecessary, and it has been accepted by the Standing Committee
that these provisions may be deleted.
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Sir, a very important amendment relates to certain provisions
which are related to the various market activities of the companies.
These functions are now proposed to be transferred to the SEBI. The
several penalties, in terms of fine, have been enhanced to almost ten
times for the defaults which some of the companies may make.

Clause 19 seeks to add section 58AA. This is a very important
provision relating to protection of the interests of small investors. The
Companies Act now recognises the institution of small depositors.
Once a company fails to pay back their amounts, it is obligatory for the
company to inform the Company Law Board within sixty days. Once it
informs the Company Law Board within sixty days, the Company Law
Board is expected to pass the orders within 30 days, which is
extendable by a maximum of 30 days. So, a complete remedy for the
smail depositor, from the CLB, shall be there within a period of 90
days, which can be stretchable to 120 days. If these orders are
violated, there are several deterrents on a company, that if you are not
paying the small depositors, then, you can't collect further deposits. If
you Collect further advances from banks and financial institutions, you
are to pay back the small depositors first. There is also a penalty
which has been provided for in the amendment.

Sir, additionally, there are other amendments relating to
ensuring corporate democracy. Clause 80 amends section 192.
Earlier, the voting at an AGM of a company was done either in person
or by proxy. Now, the Bill creates an enabling provision that the
Central Government may notify a category of resolutions which can be
voted upon by postal ballot also. The definition of postal ballot has
been extended by the Standing Committee so as to include electronic
voting also.

Similarly, Sir, the payment of interim dividend has been made
mandatory within a period of five days of its declaration. This is on the
suggestion of the Standing Committee. There is also a default clause.
In case, knowingly, the dividend has not been paid, then certain
sections come upon the Directors of the company who are involved in
the process of non-payment.

Clause tot provides for Director's Responsibility Statement,
that is to say, the Directors of all categories are now expected to -file
annualty a Director's Responsibility Statement that the accounts of the
company have been personally gone through by them. They can't say
that they have filed the accounts without applying their mind. They
are, personally, to ensure

288



[30 November, 2000] RAJYA SABHA

that the accounting standards have been maintained in the approval of the
accounts of the company.

Similarly, Sir, special responsibilities have also been cast on the
Auditors of the company. If certain adverse comments have been made,
those adverse comments may go to the AGM of the company and they
would be in bold print or in italics so that they are not concealed in some
fine prints behind. The shareholders know, at least, what are the adverse
comments that the auditors have made in relation to the company.

Similarly, Sir, a provision has been made with regard to certain
Directors who default in relation to one company; their responaibilrty fays on
other' companies on which they continue to be Directors. The Audit
Committee, in order to ensure that the financial affairs of the company are
maintained at the highest level, has been given wider powers. Even though
the audit committee is constituted by the Board of Directors, its findings
have been made binding on the Board of the company. In case the Board
disagrees, the findings would go to the AGM of the company. These are the
several amendments, amongst various other amendments, which | am not
elaborating. Very comprehensive provisions have been suggested first by
the Bill when it was tabled in the House, and thereafter, several additions
have been made by the Standing committee. | may add, Sir, that the first
instalment, if | may use the phrase, of the 1997 draft Bill had already beeo
legislated by this House last year.

Second is that several amendments relating to the investors
protection, adding transparency and maintaining higher standards of
corporate governance which are internationally accepted standards today
have been introduced by virtue of this BiH. There is one last limb which
remains which we have not brought up along with these amendments which
relates to an issue, as to the forum in which the commercial corporate
disputes are to be settled. There have been several suggestions which
have been made by the Standing Committee. The report is already with us.
There was also a parallel committee relating to the functioning of certain
Jostitutions such as the BIFR and the setflement of corporate disputes, forum
such as the Company Law Board. The Committee headed by Justice Eradi
has also made some suggestions. Taking a comprehensive vew with
regard to the remaining suggestions which really relate to the Tribunal of the
Company Law Board, the Government shall be bringing a Bill, If necessary,
within a reasonable future date, as far as the third aspect is concerned. Sir,
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these have been very well-meaning amendments intended to good
corporate governance. | would appeal to the hon. Members here, that
these having been approved also by the Standing Committee, |
commend this for the acceptance of the hon. House.

The question was proposed.
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SHRI RAJU PARMAR (Gujarat): We can sit late and pass this
Bill. (Interruptions).

SHRI NILOTPAL BASU (West Bengal): Sir, | would like to
have one clarification. Sir, some amendments were given in the
morning but these amendments are not being circulated.
(Interruptions)...

SHRI MD. SALIM (West Bengal): At least the one amendment
which | have given notice of, has not been circulated.
(Interruptions)...

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): Your
point is that these amendments have not been circulated.
(Interruptions)... | will check with the office. ... The office will have to
check it. . (Interruptions)....
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SHRI PRAMOD MAHAJAN: Once a decision has been taken
with regard to passing of this Bill, we will also help you in finding your
amendments. (Interruptions)....

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): | will
let the hon. Member know about it.  (Interruptions)...Shri Rahman
Khan.

SHRI K. RAHMAN KHAN (Karnataka): Mr. Vice-Chairman,
Sir. | rise to speak on the Companies (Amendment) Bill, 2000 whfeh
has been passed by the Lok Sabha. Sir, this is an important piece
ofttegislation. As the hon. Minister has said, there are 5,32,580
companies as on date involving a total paid up capital of Rs.2,72,865
crores. Hence the legislation
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which we are going to pass for the administration of companies in the
country is a very important piece of legislation which affects the life of
every citizen of this country in one way or the other. The hon. Minister
has rightly referred to a comprehensive legislation which was
promised in this House and in the other House. The reason for not
completing or bringing a comprehensive legislation has not been
given. Why is this legislation being brought in a piecemeal way, first,
through Ordinances, then second instalment, third instalment, fourth
instalment, etc.? The reason has to be given to the Parliament as to
why this legislation is being brought in a piecemeal way. Mr. Vice-
Chairman, Sir, the hon. Minster has said that there are very important
issues which have been addressed in this Amendment Bill.

Yes, though amendments look to be huge, nearly 200
amendments are there in this Bill but strictly speaking, there are about
30 amendments, which need to be debated. The rest of 200
amendments are only consequential or increasing the penalties,
wherever it is there. So, | would not like to go into the other details. |
would like to confine myself to legislations. Fourteen new sections
have been added and there are 16 existing sections, which have been
amended. Mr. Vice-Chairman, Sir, the hon. Minister said that there is
some change in the definition clauses. | agree with him that there is
need for certain definition. But one thing | would like to say is that
while framing the definition of an officer, a statutory auditor is also
included as an officer. An officer is one who comes under the control
of the Board, the shareholders appoint the statutory auditor. His
independence is affected by including the auditor as an officer. That
was not the intention of the Standing Committee. | do not think that
was the intention of the Government also. If an auditor is an officer,
you can bring in other clauses to regulate the statutory audit. But to
bring the audit that is an independent authority within the definition of
"officer”, is not correct and not judicious. Internal auditor, yes, but
statutory auditors are also included in "officers". That is the
amendment which | have moved. | would like the hon. Minister to look
into it. Then, "deemed public limited company"has been removed.
Some more explanation has to be offered as to why this provision has
been withdrawn.

[THE VICE-CHAIRMAN (SHRI MD. SALIM) in the Chair.)

A deemed public limited company was a private limited company; if
they attained certain level of transactions, they have to be treated as
public limited companies. Now that you have removed this "deemed
public limited
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company”, a private limited company will remain a private limited
company, irrespective of the size of the company. Mr. Vice-Chairman,
Sir, | would like to say here that now about the accountability aspect of
private limited companies vis-a-vis public limited companies. So many
sections of the public limited companies are exempted from operation
vis-a-vis private limited companies. So, in that case there are private
limited companies. Now.all the multi-national companies which are
going to come here will be-going to be private limited companies
because they are not required to have capital and go to the capital
market. So, in that case, how do we ensure? In any case, {here will be
borrowings from the banks; in any case public money 4s involved. So
the accountability aspect has also to be looked into and the change
from deemed limited to deemed public limited companies needs mere
explanation.

You have transferred certain powers from the Registrar of
Companies to SEBI because whenever there is a public issue by a
public limited company, SEBI has to come into picture. How long will
this dual control continue? Sir, SEBI should be given, except
registration, the charge of every aspect of it because SEBI is a better
organisation to control it rather than the Registrar of Companies.
Today, the role of the Registrar of Companies is just like a post office.
Now, there are 5,32,000 companies in the country. It is an admitted
fact in the Report of the Company Law Board that not more than 60
per cent of the companies are complying with the regulations. So,
almost, 80 per -cent of the companies, in spite of having regulations by
the "Registrar of Companies, are not filing their returns, are not holding
the General Body meetings and are not complying with the Statutory
obligations. You- have given a lot of powers to 1he Registrar, starting
from sedion24l to 280 and odd under the Companies Act, to take
action against the defautfing companies. We would like to know as to
how far the Registrar has used these powers to call for information and
with regard to search and seizure. All the powers given to the Registrar
have been defined from sections -24t to 260 and odd of the
Companies Act. Today, if you go to the office of the Registrar of
Gompanies, you will see the condition of the office. It is just like a sub-
Registrar's office and nothing else. How do you expect that the
Registrar of Companies is going to control Rs. 2,72,850. crores of paid
up capital of this nation? It is a small office. You cannot get even a
document from there and they will not 6e able to tell you whether a
particular document has been filed. 1 would like to bring to the notice
of the hon. Minister several prosecutions that they have launched. If
you take into account the number of companies against
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whom you have launched the prosecution then you wHI know that it is
not more than 100 or 150 companies. | have got a statement. This is
from the Company Law Board. This is, 'Details of investigation- of
cases pending as on 31.03.1999." In this, you have initiated-
proceedings under section. 237 (B) to investigate companies. And,
these cases are pending since as early as 1973. Sir, in the case of M/s
Sudarshan Trading Company, the date of order was 31.12.1973. A
court stayed it. For 27 years, the stay has not been vacated and it is
still stayed by the court. This is the latest information, from the
Company Law Board. Coming to Modi industries, the prosecution and
investigation was launched on 12.05.1977 but still the stay has not
been vacated. Com'mg to investrrient Finance Company, Karanpur
Collieries, the Indian Express Newspaper Bombay Limited, in ail these
cases, the prosecution case was filed in 1987 but, so far, no stay has
been-vacated.

So far, no stay has been vacated. Still it is pending. Indian
Express, Madurai, and Express News -all these cases were filed in
1987. For investigation cases, stay orders were obtained. But no
action has been taken by the Registrar. They a/e lying as it is. It was
the duty of the Registrar to get the stay vacated and then proceed with
these things. What have you done after- 17,16 , or 23years, of
investigation? If it is like this, how will the public invest in companies?
How will the banks or the financial institutions have confidence in the
functioning of the Registrar's office? Out of 11,900 prosecutions
launched last year, 11,200 relate to non-filing. Either you ara-not
holding the Annual General Body meeting or returns are not being
filed. It is hardly 2% of the total default which the Registrars have
addressed. Now, | come to Section 68 AA. It is regarding small
depositors. It says ' Every company which accepts deposits from small
depositors, shell intimate to the Company Law Board any default made
by it --their own default— to the Registrar of Companies'. Then the
Registrar will take action. The company in default will itself file it. Is this
the mechanism of your Department? Are you asking the culprit, the
thief to file his own FIRs? So, | think this provision has to be looked
into. Then, you have brought out a very good "Citizen Charter." It is
very good to look at. "Investigation into the affairs of companies,
specially where complaints are received, prescribing cost audits rules
and ensuring compliance.” | would like to know how far this 'Citizen
Charter' is being implemented by the ROC or the public. How far you
have publicised it? It is there on paper only. Powers have been given
to the Registrar. If that is the case, why have you gone in for the
Voluntary Disclosure Scheme? Now, you have
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allowed all companies who have .been defaulting for the last 20 years,
to make a certain payment and get themselves relieved. Today, we
would like to know whether you have collected the Rs. 100 crores
which you were expecting. If you have collected, | would like to know
whether you are going to use that amount in modernising the offices
of the ROC. You should inform the Parliament , Fifty per cent of the
problems are from the vanishing companies, what you call, fly -by -
night* companies. They are in collusion with the Registrars.
Otherwise, if they had been vigilant, no company would have
escaped.

Mr. Vice-Chairman, Sir, while considering all this, the one
thing which | would like to bring to your notice is that there is no
provision of tribunals in the Bill. There should be Tribunals to have the
disputes settled. There is no provision of Tribunals in the Companies
Act. You are depending only on prosecutions. Sir, prosecution is not
going to solve this problem, because 33,000 prosecution cases are
already pending in the courts, and they will not see the light of the day.
You should have a permanent mechanism within the legislation so s
to have this prosecution or adjudication or something within the
Department itself. Then, there are certain issues which are not being
covered. For example, the issue related to winding up of proceedings.
There was an assurance given in the Parliament that the liquidation
and the winding up proceedings will be simplified, and the long
process of winding up or liquidation will be addressed to. A
"Committee was also appointed to look into this. We would like to
know as to what has happened to the Report of the Committee on
Winding up and Liquidation. Then, | would like to say something on
Nidhi companies. We do not find anything about these Nidhi
companies. Sir, why | am saying this is because this is a very grey
area. We are taking the small depositors for a ride; blade companies,
Nidhi companies and all these are included in it. There was a
Committee, namely, the Sabanayagam Committee. It has submitted a
report. What action the Government is going to take on that report is to
be clarified. Then | would like to say something on cost audit. The
purpose of cost-audit is to control the costing in different sectors. Now,
the cost-audit has become a ritual. There is no comparative analysis
of the cost. Now, for example, for a particular industry, a cost-audit is
ordered. It may be either for sugar or textile or for any other industry.
For example, the Government has notified around 682 companies
which have to get their production cost audited and manufacturing
cost audited. It covers companies like textile, sugar, soaps and
detergent, shaving system, paper, airconditioner, milk,
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food, jute, cables, fertilisers, Chemicals, cement, bulk drugs, engineering
goods, bearings, etc. Now, | would like to know whether the Company
Law Board has compiled the costing of the different companies or not.
If the costing in x company is Rs. 100 and the costing in 'y’ company is
Rs. 200, have they found out as to why this difference is there?
Otherwise, what is the purpose of cost-audit? Why have you
introduced this? Who is monitoring it? Which is the Department in the
Company Law Board which is monitoring these things? Then you said
about the postal ballot. No doubt, it is a good thing because it was also
there in the general body meeting, But, at the same time, the postal
ballot can also be misused.

We know that in the election of the Presided of America, postal
ballots and other things are playing havoc, i am not opposed to postal
ballots for giving an opportunity. But a proper procedure has to be laid
down.

Then, you have mentioned about Audit Committees. It is a
good piece of legislation. There is need to have Audit Committees. But
the Government has differed with the Standing Committee's
recommendation. The Standing Committee has said that the Audit
Committees are created by the Board and that, therefore, they are
accountable to the Board. This is a point that has to be debated. You
give to two or three Directors the overall power over the Board of
Directors. So, the Standing Committee has differed with the
Government's view.

Another important thing that has been brought out is about the
appointment of auditors under section 227. It has been fixed that an
auditor individually can audit no more than 20 companies, and, if a
partnership firm is there, not more than 20 companies per partner can
be audited. When "deemed public company" was removed, they have
also said, "Exclude private limited companies from these 20 companies.
The audit profession is saying, "Don't exclude these. Keep this tab."
Why? Because, now, you have taken away "deemed public limited
companies." So, even multinationals can be private limited companies,
and they can remain private limited companies. Now, people prefer
large companies to be private limited companies. So, what is
demanded is that, including private limited companies, per auditor, it
should not be more than that. There is a difference between the legal
profession and the accounting profession. A person has to go into the
accounts of the company and take personal responsibility, by certifying
the audit. There is a limit to which a person can
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take the responsibility. He cannot employ hundreds of assistants and
certify any number of companies. That is why a well considered
legislation was brought- Even if there is a big firm, the maximum
number of audits that can be conducted by it is:

The number of partners x 20.

You have removed this, will mention the consequences, Mr,
Vice-Chairmanl, Take, for example, a big group having several private
limited companies. Sometimes, big groups will have 20, 30 or 40
private limited companies. They will be changing the funds from one
company to another company. It will suit such companies to have one
auditor for even 50 or 60 companies. They can have all the companies
put together. Here, what the institute or the profession is demanding is
that you should have for one. private limited company, one auditor; and
for another private limited company, another auditor. Then, there will
be transparency.

Anyhow, | have moved the amendment. | request the hon. Law
Minister: let us not stand on some prestige. When a professional body
that regulates the profession is demanding it, it is in the interest of
companies and it is in the interest of transparency.

| want to tell this House that the Enron company is a private
limited
company. There are several such companies, multinational
companies. One auditor cannot audit the accounts of the Enron
company completely. So, | would urge upon the hon. Minister to take
into consideration this particular aspect.

Regarding the prospectus, | want to say a few words. Today.
because of the prospectus, the primary market is suffering. When a
public issue is made, many operators are involved in it. The investing
public has lost confidence in the primary market. Therefore, most of
the companies which enter the market, have failed- to get requisite
investment, in the last few years . No doubt, the SEBI has brought out
certain guidelines. But what | feel is that the prospectus should be
simplified. Today, there is a provision that a company has to issue a
prospectus when it enters the market. One has to read the prospectus
with the help of a magnifying glass as to what is contained in it. It is
impossible to read. As a result, nobody reads it. The public will go by
what appears-in the Economic Times, what appears in newspapers,
what appears in the publity, whether a big hoarding is put up for the
public issue or not These are the things
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which the public go through. Nobody looks into the risk factor. You
say, the risk factor has to be highlighted. As you said rightly, for an
auditor's report, everything should be put in bold and italic letters.
Here also, there is no need for 20 or 30 pages of prospectus. | think a
simple prospectus which gives real issues and makes various parties
personally liable is enough. For example, underwriters, managers to
the issues, they should be made accountable. Now the managers to
the issue who print beautiful booklets and brochures are escaping.
Underwriter collects a huge amount. When the company fails, then,
they escape. Only the investor would suffer. Of course, a few
promoters will be prosecuted. They happily go and get bails. So far,
how many people have been prosecuted? How many companies
have vanished? The prosecution takes years to materialise. | suggest
that underwriters, managers to the issue and brokers also should
have a stake in the issue.

SHRI SURESH A. KESWANI (Maharashtra): They should be
answerable.

SHRI K.. RAHMAN KHAN: Not only answerable, they should
have stake in the issue.

Then, clause 86, equity shares, is not very clear. There are
two kinds of equity shares, equity share voting and non-equity share
voting. From this clause, it is not clear as to what are the voting and
non-voting shares.

| request the Minister to clarify as to how non-voting shares
work. It needs a little clarification.

Then, there is clause 252 about minority shareholders'
representative. Here also, the Standing Committee is not in favour of
this. The provision here says that if they have got 20,000 shares or
less than that, then, they may elect a director to the board. There are
two views. For the small shareholders, you are giving the postal
ballot, right to postal ballot.

THE VICE-CHAIRMAN (SHRI MD. SALIM): You have three
speakers from your party.

SHRI K. RAHMAN KHAN: Out of the one hour that we have, |
have taken half an hour only.
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THE VICE-CHAIRMAN (SHRI MD. SALIM): Whether you will
consume the full time or not is another matter. There are three
speakers from your party.

SHRI K. RAHMAN KHAN: Here, in small shareholders,
sometimes anti-social elements also may come because that is not
properly drafted, So, | would like the hon. Minister to kindly clarify as to
how this provision would function and what safeguards he is going to
have to protect the company as a whole. It is a good provision as well
as a dangerous provision. We would like the hon. Minister to clarify this.

There are other speakers also from my party. | would not like
to take more time. At the time of passing the Bill, my amendments may
be taken up. | have given notices of my amendments. | have already
expressed my views on those amendments. | once again request the
hon. Minister to consider the amendments. | thank you. Mr. Vice-
Chairman, for giving me this opportunity to participate in the debate.

THE VICE-CHAIRMAN (SHRI MD. SALIM): Mr. C.
Ramachandraiah.

SHRI C. RAMACHANDRAIAH (Andhra Pradesh): Mr. Vice-
Chairman, Sir, kindly first let me know the time allocated to me.

THE VICE-CHAIRMAN (SHRI MD. SALIM): Twelve minutes for
your party. That is the time originally allotted. But now, since it is the fag-
end of the day, you may take 10 minutes. No problem.

SHRI C. RAMACHANDRAIAH: Sir, Mr. Rahman Khan, the
earlier speaker, who happens to be a practising Chartered Accountant,
has dealt with, in detail, all the amendments that have been proposed
in this Bill. Sir, | presume that because the comprehensive Companies
Bill has been referred to the Standing Committee and the final report is yet
to come, the Government has made an attempt to bring this Bill in this
Session.

Sir, first, | will deal with the proposed amendments to which |
want to draw the attention of the Minister. Clause 17 is with regard to
shifting of registered office from one place to another within a State. The
proposed amendment stipulates that it requires the permission of the
Regional Director. | wonder how the Regional Director can be the best
judge to shift the office from one place to another. The shareholders,
according to their convenience, will judge the viability or the necessity of
shifting. So, why should you create one more level of hierarchy to
decide? | request the Minister to kindly take note of it.
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Sir, with regard to the small deposits, the definition of the
depositor in the case of the small deposits, covered in the section is
too small. It does not cover the interest of the depositors who has
made a deposit of more than Rs. 20,000/-. So, | request the Minister to
increase the limit to Rs. one lakh. Thirdly, | come to the question of
statutory audit. This aspect has been dealt with by my friend, Shri K.
Rahman Khan. There is demand from the Institute of Chartered
Accountants of India, which is the-Body representing the professionals
in this field, that there are private companies with a huge turnover, and
with a very big capita! base, and if the proposed amendment is
accepted, the purpose of acquiring a major share of the audits of the
public limited companies by most of the companies of the Chartered
Accountants will be achieved, and most of the members of the
profession, especially, the new comers, the new entrants, will be the
losers. Then, allocation of more work of companies to the chartered
accountant companies is also not good on the part of the profession
because it requires a lot of independence, it requires a thorough
check- up so that they can verify and certify the authenticity of the
accounts which they are submitting to the General Body. That is why,
alongwith Shri Rahman, | too have made a proposal to amend this
provision.

Now, | come to the question of audit report. The auditor is
competent only to quantify the effect of the financial irregularity and
verify the veracity of the statement of accounts. It is pertaining to
section 227 (3) (e). He is not the competent authority to comment on
the impact of the administration of the company. So, this aspect has
to be taken into consideration. The amendment is impracticable and
will result in imposing undue responsibility on the auditor. One more
aspect, which is very important, is the appintment of director by small
shareholders. Sir, it is true that the small shareholders have to be
given a representation. | do admit that. But, what for? Do you think
that they can exercise their due diligence and provide a good
administrative base? My opinion and my experience is that the
institutional financiers will play a vital role. The equity market has
been institutionalised. The small savings will be mopped up by the
institutions and the institutions can act as a good representative of the
small investors in this corporate world. Sir, recently, | have read this
thing in the California Public Employees Retirement System. They
have virtually thrown out the poorly performing managements. This
aspect has to be taken into consideration. We should not go by the
movements. To what extent, the representation of the small
shareholders will strengthen the functioning of the company, the
corporate base? Most of the shareholders have a very
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limited shareholding. So, there will be a lot of changes. They will be
disposing of the shares There will be a lot of changes in the ownership
of the shares. This clause seems to be very impractical in
terms of

implementation.

Now, | want to draw the attention of the Minister to certain
aspects which needs to be amended. He should consider these
points, at least, in the next Bill. With regacd to the objects of the
company, generally, the chartered accountants will prepare the
Memorandum of Association and the Memorandum of Articles in a
proforma. There will be some proforma.

The other objects are ancillary objects. It is wide embracing. It
includes every activity under the sky. The aspect concerning the
operative incomes from objectives which were, not included in other
objectives, compared to non-operative incomes, should also
be taken into
consideration. They should" also be treated on a par with the change
of objectives and the relevant provision of the Act should be amended.

[The Vice-Chairman (SHRI SANTOSH BAGRODIA) in the
Chair.)

With regard to naming clause, everybody is aware that most of
the MNCs are coming to India after globalisation and liberalisation.
The Act prohibits the incorporation of a company with a name similar
to the name of an existing company. If you want to incorporate a
company, you have to acquire the name of the company from the
Registrar of Companies. Most the MNCs companies wanf to have the
name of a holding company. This aspect should also be taken into
consideration and the necessary amendment should be made, (Time
Bill) I am concluding. | am giving only Bullet points. | am not narrating
anything.

With regard to holding and subsidiary companies, Section 4
deals with the relationship of an Indian outfit with a foreign' company.
That provision is very cumbersome and illogical. That needs to be
simplified and redrafted to bring the relationship in line with the
domestic companies. Keeping in view the majority of the foreign
software companies having their outfits in India, there is an imperative
need to redraft the provision.

Regarding registration of share capital, it is highly prohibitive.
Now the rate of fees that is being-levied for incorporating a company is
very high. The Government of India will, | think, definitely agree with
me that most companies have to be incorporated in the country. The
prohibitive fee has to be considerably reduced.
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Regarding registration of prospectus, now the SEBI has been
conferred with more powers for regulation of the public issues,
implementation of the prospectus, and so on. But one lacuna is there
in the Act. Before Issuing the prospectus, the company need no file a
copy of prospectus with the SEBI. It is under obligation to file a copy
of the prospectus with the Registrar of Companies alone. Sir, that
lacuna has to be removed.

Sir, with regard to public issue of funds, a specific provision
needs to be incorporated in the Act to regulate the deployment and
usage of funds for a public issue. The Companies Act regulates the
monitoring of the share-capital. When the shares are issued at a
premium, but not at a regular issue, a machinery has to be created to
assess whether the share-capital has been utilised for the purpose for
which it has been issued to the public. This is a very important issue.
To a large extent, jt would prevent the vanishing companies and -the
fly-by-night operators.

Shares Without voting fights: As mentioned by one of my
friends, Mr. Rahman Khan, this is in vogue in many capitalist
countries. The companies require a lot of resources for their
expansion and diversification. Without disturbing the existing
management structure, the shares can be issued without dilution of
the voting percentages.

Sir, with regard to the maintenance of registers, the registers
can be maintained on the website. The Act should be suitably
amended to enable display of the registers of members, Directors,
etc., on the website of the company, in addition to the current
mandatory requirements. Each shareholder can be given a password
to have access to this information.

THE VJCE-CHAIRMAN (SHRI SANTOSH BAGRODIA): You
please finish now.

SHRI C. RAMACHANDRAIAH: Sir, there are only two more
aspects.

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODMJ: You
take only one minute. There is no time.

SHRI C. RAMACHANDRAIAH: There are only two more
point, Sir.
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THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): It is
not the point that matter. It is the time that matter. You can talk on one
point for one hour. So, you take one minute only. You have already
taken more time.

SHRI C. RAMACHANDRAIAH: Sir. | am covering the points
in single sentence. | will honestly finish in one minute.

Sir, with regard to the Directors' meeting, now, virtually, there is
no necessity for the Directors to meet physically. With the inventions
that have been made and the information technology, the Directors
can confabulate, deliberate and hold the proceedings from the place
they reside.They need not go to a particular place and duly convene a
meeting. This aspect should be taken into consideration, and it will be
more convenient for the Directors.

Sir, there should be some disqualification provision.
Whenever a Managing Director or Director, full-time or part-time, of a
company defaults in repayment of the deposits to the public or the
loans to the banks, they should be disqualified from becoming
Directors of other companies. This is an important aspect.

Sir, with regard to managerial remuneration, there is a
stipulation. It should not be there because it will dampen the spirit -of
the persons whe have got the capability and merit should not be the
consideration in such cases. | request the hon. Minister to take all
these aspects into consideration when he comes out with further
amendments in future. Thank you.

SHRI KA. RA. SUBBIAN (Tamil Nadu): Thank you, Mr. Vice-
Chairman, for giving me this opportunity to express my views on the
Companies (Amendment) Bill, which has been brought forward by the
hon. Minister. We have to appreciate our hon. Minister for having
brought this amendment where the definitions of dividend, abolition of
deemed private company and public company, etc. have been given.
As far as India is concerned, we are not in any way behind to
anybody, and as this type of legislation is concerned. We are in the
forefront in Company Law which was enacted in 1913; later ft was
amended in 1936 and 1951. As far as the Companies Act is
concerned, it was enacted in 1956, and there were 17 amendments to
it. As my learned friend has stated, the total number of companies in
India are 5,32,580 and the paid-up capital is Rs.2,72,865
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crores. Now, a private company can be started with a paid-up capital
of Rs.1 lakh and a public company can be started with a paid-up
capital of Rs.5 lakhs. Originally, it was that two persons could start a
public company with a paid-up capital of Rs.7 lakhs. Now, the hon.
Minister has deleted all those provisions and a private company can
be started with a paid-up capital of Rs.1 lakh and a public company
can be started with a paid-up capital of Rs.5 lakhs. Since there is an
imperative need to further amend this Act, this amendment has been
brought. In fact, it was introduced in 1997 by the then Finance
Minister, Shri Chidambaram, and the first amendment was made in
1999. This second amendment is brought, taking into consideration
the new Economic Policy announced as early as in 1991, for rapid
economic development, which has been taking place globally,
liberalisation of economy, access to WTO, etc., to facilitate healthy
growth of the Indian corporate sector under the liberalised and highly
competitve environment greater flexibility, transparency, disclosure,
efficient enforcement, tough penalties, better investor protection and
changing economic scenario, taking all these things into consideration,
this amendment Bill has been brought. My learned senior colleagues
have already made their submissions. So far as this Bill is concerned,
from 15 Schedules, it has been reduced to 3 Schedules and from 658
section, it has been reduced to 458 section. The paid up capital has
also been increased. So far as the shifting of a registered office is
concerned, RD has been given unbridled power. Shifting of registered
office from the jurisdiction of one Registrar of Companies to the other
Registrar of Companies can be permitted. Mr. Vice-Chairman, Sir, if a
registered office has to be shifted from one portion to the other portion
in the same building, the management has to approach the Regional
Director seeking his permission to shift the office. What criteria he will
apply to give or refuse to give permission; how he will invite and deal
with objections; where the aggrieved company will appeal, etc., are
some questions that have arisen. Absence of express provisions will
lead to exercising the power in arbitrary, whimsical and capricious
manner. | would request the hon. Minister to add some more power or
provision in this clause itself. Shifting of registered office comes under
Section 17 A of the Companies Act. If the Regional Director refuses to
give permission for shifting of the registered office, whom should the
management approach? Should they approach the High Court? Who
is the appellate authority? It has not been explained. Secondly,
everywhere it is being said that there should be 33 per cent
reservation for women. Now a large number of women are entering
into the arena of corporate management. | would
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request the hon. Minister to consider giving adequate representation
to women on the Board of Directors. We appreciate the hon. Minister
because two new sections have been inserted, i.e. 58AA and 58AAA.
Now if a default is committed by a company, the company will have to
intimate the Company Law Board within 60 days from the date of
default. Then the period of returning the deposit and also interest has
been reduced from 42 days to 30 days. The action will be taken from
the date pf receipt of information from the company. The Company
Law Board has to initiate action within 60 days. What action the
Company Law Board would take in such a case, there is no such
provision. Of course, the Supreme Court and the National Commission
had held that they have every right to approach the Consumer Court
for recovering the amount.

As far as the small shareholders are concerned”, there is a
provision that if the public limited company's paid up capital is Rs.5
crores and there are thousand shareholders who have shares worth
not less than Rs,20,000, then, they can elect one director from among
the smart shareholders. But | would like to know what the mode of
election would be. Would it be by holding a general body' meeting or
would it be by exercise of vote that the said director would be elected?
I would also like to suggest that in place of one director, the
amendment Should be made for appointment of two directors from
amongst the smaH shareholders.

Lastly, as regards postal ballot, it has been mentioned that
even without attending a general body meeting, a resolution can be
passed by postal ballots. Now, if there are 5,000 shareholders, and
the ballot papers are received from all of them, then who lis going to
have the authority for keeping all those papers? And, supposing, if
among the 5,000 shareholders, only 1,000 shareholders have sent
their reply, out of which even if 501 shareholders have favoured the
resolution, then, the resolution will be deemed to have been passed.
Now would it be practically possible to get all the Tesolutions passed
by ballot papers? So | request all these things to be considered by the
hon. Minister. As far as this Bill is concerned, as a Member of the NDA
Government, | support this Bill because several benevolent provisions
have been brought in this Bill.

SHRI VEOPRAKASH P. GOYAL (Maharashtra):  Mr. Vice-
Chairman, Sir, J rise to support the Bil. The Companies Act is the
largest Act on the -Jndian statute.  And this Amendment Bill deals
with hardly 230 to 235 clauses. As | go through the amendments, |
find that nearly 200 of them
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just refer to raising the fees or penalties. They just multiply the earlier
figure by ten or so. Those are very simple amendments. This change
in value hardly takes care of inflation and the fall of rupee. Sir, the
original Bill pertains to 1913, which was then amended in 1956. In the
second part of the present Bill, many of the amendments refer to the
managing agency system. That is also a notional thing because it just
does not exist. It is to be removed from the statute book. So there is
nothing new in these two aspects. Sir, the purpose of the Bill has been
very ably explained by the Minister. During the period when this
subject was earlier discussed in the House and till now, so many
changes have taken place on the Indian scene. The corporate sector
has undergone a lot of changes in character, size, volume and variety.
The requirements for liberalisation, deregulation, simplification,
changing economic scenario and the international corporate market
make it necessary to amend the Company Law lest we should be left
behind in the days of the economic growth of the world.

In fact, most of the big countries like UK, USA, Canada,
European Union, Australia, etc. have already updated their company
laws. A comprehensive Companies Bill, 1997 was a reflection of the
consensus on this subject. The main principle that pervades corporate
governance is the control of business by shareholders, reliable public
reporting, avoidance of exclusive powers at the top, finance board
composition, strong board of directors, a strong audit process,
assessment of risk and involvement of all the shareholders. That is the
main principle that pervades the governance of companies. This is
what this amendment Bill tries to bring about. It is for these reasons
that the passage of this Bill has become necessary What are the
highlights? The highlights are: transparency and good corporate
governance, investors' protection, stringent penalties, repeal of
redundant provisions. As | mentioned earlier, the penalties have been
increased. But | think they have become stringent. A punishment of
Rs.10/- in 1956 becoming Rs. 100 now does not really make it
stringent. Of course, redundant provisions are being repealed, which
is a good thing.

| will come to the provisions of the Bill one by one. | won't take
much time of the House. | can feel the sense of the House. | will take
the minimum time since everybody is probably interested in going
home. There are only a few clauses which need to be discussed and
which the hon. Minister has also explained.
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First is clause 16 which relates to the issue and transfer of
securities and non-payment of dividend. It says:

"(a) in case of listed public companies;

in case of those public companies which intend to get their
securities listed on any recognised stock exchange in India,
be administered by the Securities and Exchange Board of
India; and

in any other case, be administer by the Central
Government...

It was an unnecessary work with the ROC. SEBI, being a
professional body, will definitely do it much better. Then, as per part
(c) of the clause, others still remain to be administered by
the Central
Government. Then, we come to clause 19 which says:

"Every company, which accepts deposits from small
depositors.shall intimate to the Company Law Board any
default made by it in repayment of any such deposits or part
thereof*.

Now. it is provided that there will be 60 days' time to further
explain. Even though, it is sixty days, it will be on a monthly basis.
This takes care of expedient disposal. Then, in part (4), it further
says:

"No company shall, at any time, accept further deposits from
small depositors, unless each small depositor whose deposit
has matured, had been paid the amount of the deposit and
the interest accrued thereupon”.

You cannot become a defaulter and continue to get the
privilege of depositing. Further, the terms small depositor' has been
defined, which is good, instead of leaving it lose. Then, there is a very
important clause here which says:

"Notwithstanding anything contained in section 621 and 624,
every offence connected with or arising out of acceptance of
the deposits

under section 58 (a) or A{a), shall be cognisable offence
under the Code of Criminal Procedure, 1973,

This is very important because it brings the punitive point into
it. Every year, it is multiplying by ten, page after page, clause after
clause. Then, there is only the explanation about share capital of a
company, voting
and other shares.
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Then, coming to clause 80, i.e., about passing of resolution by
postal ballot, it has been very widely welcomed. It is very widely used
in the institutions. Our professional institutions have it as a normal
practice. There it says, "... a listed public company may, and in the
case of resolutions relating to such business as the Central
Government may, by notification, declare to be conducted only by
postal ballot..." So, it is restricted to be used only in those cases, The
postal ballot has further been defined. The other things are managing
agents, secretaries and treasurers. They were redundant things;
therefore, they have been removed.

Then, there is clause 92 about the interim dividend. It says,
"The board of directors may declare interim dividend," -- that is being
given statutory authority-- 'and the amount of dividend, including
interim dividend shall be deposited” in a separate bank account within
five days." So it is not leaving it loose on the companies to do it at their
sweet will. They have to do it within five days from the date of
declaration of such dividend. It has to be put into a separate bank
account.

Then, the words "forty-two days' wherever they occur, have
been reduced to 'thirty days'. It is trying to compress in terms of time
action left to the companies in the past. There is a safeguard, and it
says, "Where a dividend has been declared by a company but has not
been paid, or the-warrant in respect thereof has not been posted,
within thirty days from the date of declaration, to any shareholder
entitled to the payment of the dividend, every director of the company
shall, if he is knowingly a party to the default, be punishable with
simple imprisonment for a term which may extend to three years..."
So, it is making the directors responsible not to just attend the
meetings, but also participate in the operations of the company. The
simple imprisonment term may extend to three years, etc., etc. "The
company will also be liable to pay a simple interest at the rate of
eighteen per cent, per annum during the period for which such default
continues.” Then, it further clarifies on the foreign provisions which is
also a very welcome step.

Then, there was a subject of minority shareholders. A
provision has been made, not as was being considered in the
Standing Committee. Clause 128 says, "In section 252 of the principal
Act, in sub-section (1); the following shall be inserted, namely:-

Provided that a public company having-

paid-up capital of five crore rupees or more;
one thousand or more small shareholders,
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may have a director...* There was a discussion in the Standing
Committee as it wanted to say, "shall" have a director", i think it has
been very reasonably brought out in the Bill. It says, "...may have a
director elected by such small shareholders in the manner as may be
prescribed." it is necessary. Somebody can take one share; somebody
may be prompted to buy one share and create problem in the smooth,
homogenous and integrated working of the board of directors

It has been provided that it may be elected and small
shareholders defined. The section applies to the shareholder holding
shares of a nominal value of Rs.20,000 or less in a public company

The number of directorship that one may take has been
reduced from 20 to 15. It was a very large number and it is reduced in
the right direction.

In clause 132, in section 274 of the principal Act, the following
shall be inserted: "Such person who is already a director of a public
company which (A) has not filed the annual accounts and annual
returns for any continuous three financial years commencing on the
1st of April, 1999, such person shall not be eligible to be appointed as
a director of any other public company for a period of five years, from
the date in which such public company in which he is has failed to file
the annual accounts and annual returns as required. This provides that
you can't continuously be a defaulter and remain a director.

Then clause 140, after section 292 of the principal Act, it is
proposed to be added that every public company, having a paid-up
capital of not less than Rs.5 crores shall constitute a committee on the
Board, known as the Audit Committee, shall consist of not less than
three directors and such number of directors as the Board may
determine. This is a' very important step, which has been named as
the Auditing Committee. Innumerable shareholders have no access
and they do not have any knowledge of the operation of the company.
So, the Audit Committee is proposed to be formed of which 2/3 of the
total number of members shall be directors, either managing or whole-
time directors, and auditors, internal auditor, if any, and, the director-
in-charge of the finance shall attend and participate in the meeting.
They will give the benefit of their advice and knowledge there but they
shall not have a right to vote. One objection was raised saying that
they would interfere and, hence, they are not authorised to vote. The
Audit Committee shall have the authority to investigate into any
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method in relation to the items specified in the section referred to in it
by the Board The Board authorises the auditors to investigate into any
matter thai is rejevved to it For this purpose, there shall be full access
to information contained in the records of the company. The auditors
will have the full access to all information available with the company
and external advice also. This would strengthen the auditing process.
The recommendation of the Audit Committee on any matter relating to
financial management, including the audit report shall be binding on
the Board. It is not just to form a committee, the committee has to
form its opinion, give its recommendations and the company does not
care for it. It is not like that. It is binding on the Board now because the
Board has appointed it and the Board has to accept its findings. The
chairman of the Audit Committee shall attend the AGM of the
company and he shall explain to the shareholders whatever the
recommendations are and any clarifications if there are any. He shall
give clarification and explanation.

If a default is made in compliance with the provisions of the
sections, the company and other officers, who are in default, shall be
punishable with imprisonment for a term, which may be extended to
one year, and with a fine, which extends to Rs.50,000. Here again, the
spirit is that the governance should be transparent and the defaulters
must be ready for punishment.

Then we come to clause 171. Every company does not
require to employ a whole time secretary. It is said, "Provided that
every company not required to employ a whole-time secretary under
sub-section (I) and having a paid-up share capital of ten lakh rupees
or more shall file with the Registrar a certificate from a secretary in
whole-time practice..." His support may be taken and a certificate in a
form is taken, "...and within such time and subject to such conditions
as may be prescribed as to whether the company has complied with
all provisions of this Act and a copy of such certificate shall be
attached with Board's report referred to in section 217. It is subject to
some conditions as may be prescribed. The rest of the pages refer
only to multiplying the penalties by ten and removing the clauses
which have become redundant. With these words, | support this Bill
wholeheartedly. Thank you
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PR MU fEhTeTst & IR H 6T WU ¥ | 3R BIs Hu- feurfarex ot
e B I fEhTee B ® O 3T Bed & b Sd! & 3a+ faT & 3R
IR i HUIST B I TS | 98 gaRi, 376! 91d 8, afth IReR
3iT% HUIST 519 ST YT ReT ST BT & AT S 3R TR I8 fSIwH o
AT & fh 3y feurfsrest &l §-U i 781 &) T2 & | 3MUP Sl AR IS &
I8 3T GRT T el PR I3 § | SUh oIy 3R ST VIR &1 SIell 2, St
DHRICITSST HRP AT PR Gl & 3R ITY Yhad [hiR e IR g8 HRe A
HHA B | ...(TALM)... B, T4 $B dqa1ge § A S bl 2 | i 3R SATaT
CTAURR BT A1BY, YHIRTUE HboH BIF1 A1RY ¢ fSthe T gy 3% §
T IRRECSS | H1 Udh ISR a7 @ik § suret fca # 781 S,
Fifd 9gd 941 81 gal 8, Afh H1 U8l & I8 91d Fel A fb R it vae
DI HRAT AT AT | IR §H IF FHY P AFAR 1956 H Yo IR HUIST Tae Pl
o 3T Wb & AT BH 3T Rl SRCTHic § o B ® 2 39 areHe dl 8 8
feel 40-42 AT 4 13 3FTSHE §Y, A1 iR 1 811 | I8 ol safedv1 & | 8% &l |1
# 81 | g ffd gae 7, &R Yaaraxdie @ g | T Bl v © o oo ey |
STed! B PR o B & | Uh BHRT ob TaT AT B I8 & U il o
AT | I8 TSI W BT 2 I SA AWM W T G MRS BB 8T
Hex 3ffh Aol iR off fAf) & gRT uferamic &1 ot arey favan <11 a1
WIS HAS 7 SHT v WY fhy € 1 enft g9 <t fUwel <9 1e # 3R +ft
SATET a1l | & BT 319 i1 &9 9IS 4 oot | IH@! oTaxd 41 off | 987 |
ATl 918 ¥ 31T | B9 69 AN A 79gY 3R fHam & a1 $3d B § 1 a1
DI P ISR HIT Bl &1 & 98 Ul &l T81 gofdl & | § byl &1 71 T8I o
WfPT 31T [ BT AIGH B, I DU § W 9IS wF deosl S19-919 gy
Fel IF a8 RifteTT ¥s 8 98 $B-$9 AIgH gl | oifdhd Ik forg it i
I BT =1f2T o H Feran § o orft +ff 39 o SR 2 | 519 oy
HIERIT e o IR A1 9 THY SH! & H I PRSP AMTD] W ST
T |
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FA TS DI Sl 919 B SHP dR H AP SFds Tl TS
aesiged # A 8, 919 MY e wiv fvy o a1 399 o1 T st faer o &t
RS RIT & | 3T MRS I eHe 3 Meoided Us Juid # & To provide

for appointment of one director as a nominee of small shareholders who
constitute a minimum of 1000 in number and having shares of not more
than Rs. 25,000 with effect from I8 3T YT U 3feolded H I € | 3777

fareT & o/am o1 31Ty, H STuep] AT § | I8 TS 914 & | 3R BH AN Bl & (b
T B q1 MY AT T2 AR B 81, b J8i WS HAC! $E I &
ST & s | 3md &1 J, <! a1 © | H FH Bl § b W1l gavesi
DI IGAT MY | TR T Al TIST HHST DI Al DI B FHdT § | TR, I8
1 AT & | AP MY ST T&T X1, ST wraer= fobar, gt i fae 8 394,
TSl IS 91 Sl T, SHP Tl 18 H B |

IE ST 3T AFT 252 DI 3THS B IT & T FoATol 128 H & | UST &% 21
P AT 35 3MMY I R # 31 W 252 BT 3HS B W2 & | may have a

director elected by such small holders in the manner as may be
prescribed. It is an enabling provision, WX, 31T THST AHd & & &9 J&i

GaE A WM Gd I8 © P $7 99 BT Y1981 &, b 519 I A1 B SI1G
fgmd grft | 7=t S, I8 U Biel A1 sfede B & o wiid gaved &
STV B &/ BT | SHFAY MY J2I9E § 3R TARI HIRSICUH! | SUTGT 98
3T BT HICICU B | <ifeh 31T T&f may HT ST shall ST Hifd a8 39
P RS AMSFSATST I b Teolive I SRNTE W gHdve Y Bl Rysic &Y |
Tl UH ¥ 95 A UCRe Sl T SHdved §, S &1 RYSICH 81 | 319
P HATAT - ST HHST &b AT Sl Udied fear & S9H a8 ff TieR &oxd &
o a8t 971 &1 Ryusiced T8l Y&l 7, S &1 91f2¢ | offdh 3rR 3mg Ryt
may S Al SHST A 81 Al 2, Yo 81 BT 3R T8l S Tsil a8
B T | MY I/H S-Sl ABITS 7@ A1RY, I IRIT, AfhT may & 9778 =)
shall ST |

T 3T BRAT AT [ H 7 T 3RTSHT BT AlfeH faam A1 | 541 Uab a1
P foIU T may @Y S8 shall STAT ST | SUTHTEET SiY, THI HH T, 3T §
T RI-B1-I-T ART IR FR 98 3FieAc a1 difd o 9 ORIe a7 &
HPolc BR b | TR, &l 95 H IE el 78] bel A1 & b A9 $I gap AT &l fas
P Aifed <A1 A1f8T, offé Unfortunately, it has not been circulated. ¥R,
# 319 BT G DT PR 8T §, Bl 95 Bl & [P HaR B 3fgoide HAT
BT, 3R B DB &, b HER P ST DI & SAMhST T8l B Adhd | H 39
forwar oR SgTRT TE AT ATE | 89 39 91 WR &1 | e g €, oifd g9
ST 31U BT AT T8 H A WI-WT NI A FE ST T |
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THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA):
Earlier also you raised this issue- | draw your attention.

SHRI MD. SALIM: Sir. | am raising it just now.

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): No.
Earlier also you had raised this issue stating that you had given a
notice for this.

SHRI NILOTPAL BASU: Sir, also raised
a point...(Interruptions)...Just one minute...(Interruptions)...I would like
to submit one point. Sir, there are umpteen precedents in this House
where amendments had been submitted just before the Minister
started moving the Bill. They had been accepted and circulated, Even
if they are not circulated, a Member is allowed to move the
amendment, and if some Member objected to it, the Chair can take a
view on that. There is absolutely no provision that a Member has
moved an amendment and it is decided extraneously. | do not know. |
do not know what should be the role of the Chair...(Interruptions)...It is
a very serious issue.

THE VICE-CHAIRMAN (SHRI SANTOSH BAGROOIA): For
your information, | will read the provision about Notice of amendments
to Bill. Under the Rules of Procedure, the ordinary period of notice of
amendment to a Bill which is to be considered, including an
amendment to refer the Bill to Joint Committee is one day. So, there is
a rule. We have to be practical.

SHRI NILOTPAL BASU: Here, we have to go by the
precedent-Precedents are as much part of the parliamentary practice,
as the rules itself.

St Rz AET ([TR YR : IR, AT G TR 39 d¥E gl
T 3FeHE IR B qNI feee 81 SIQil Riffdh 3R IS SRISHT SMTQN ol 39 IR
A & 31T Sl AT 379 I1ef I AR | Y may 31 shall § 97 B Il
gl

SHRI MD. SALIM: | am quoting rule 95. It says, "If notice of an
amendment has not been given one day before the day on which the
Bill is to be considered, any member may object to the moving of the

amendment...” So, the Member has a right. f& &% ggel i &l firen
? S HIGH T8l o1, olfhd g8 I8l A Yadardell fSAIgS 8l 81 |hdl,
Rotee w181 8 waar "...and such objection shall prevail, unless the
Chairman allows the amendment to be moved." AT TIRAT & Ig IS &
3R 39 R 9t § & ST ATEdT, 39 R 989 WY T8l HRA1 argdr | R, W)
uigc 31 ® {5 H 9% srise Ha &1 a1 a1 o1 3R H 7 37t a1 w'f v
ReeiCill
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THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): It has
been pointed out. You go ahead.

SHRI NILOTPAL BASU: There are precedents. That
amendment can be moved.

DR. L.M. SINGHVI (Rajasthan): Amendments should not be
considered, Mr. Vice-Chairman, Sir, unless a notice
is.given...interruptions)...

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): This
point is well taken. Now, it is over. This point is over.

sft HigwIE HellH : I8 Rt el IRRER & 919 721 &, S HFt
AT AIS B, Sl B ol S8 © , S 4T ATST 3R HRIR T B 597 2,
I VFaUfEeIell B 6 4T, SHG! STORd © | 37 Jgf IR RFIelhg &%
T2 €, s 31T I8T UR rSHE ol X8 € T 31$ 3R IRRe S anfths g g+
T we 4l Rige oxcfl & a1 S R q1g &b ur ST g WRIFEA o= g
ST U 914§, 94191 U 91d 8 | FIF1 B shAI1d Ufdefad! g avg 9
g1 8, 39 ST & fob g UI= Sl & They shifted their regional headquarter
from Geneva to Paris 3R 89 &l 9 fag 39 7w, 1] & 3iex 3R I8y 4
B 1 BT ST AT gl Bl SIRAT A1 84 919 &b UI_T SI91 I | J |el faer-
e 21 2 | 3779 919 I¥H! T 918 I8 € d SW "8y iR I8 Joled Uh
HHYTE $HE Vel B 6 fha o I &, foaeit STt 9 317y S99 &R
AP B |

SHRI ARUN JAITLEY: Sir, since this question is being raised
by several Members, | think, it will not make much of a debate, if the
Explanation is seen. The Explanation says that this provision will
apply only in those cases where, in a State, there are more than one
Registrar of Companies. If you are moving out of the jurisdiction of
one to another, it is only then this will apply. The rationale for this is, a
large number of vanishing companies shift their offices from the
jurisdiction of one Registrar of Companies, where they are situated, to

another; hence, we lose any control over them, or, any knowledge of
their existence also.

Earlier, the provision was, for going from one State to
another, you required the permission. But, today, in large States,
where there are two 'or three Registrar of Companies' offices, you shift
out of the jurisdiction of one and go under the jurisdiction of the other.
This gentleman does not know where the Company has gone. This
was seen in the case of ..(Interruptions).

SHRI MD. SALIM: This is in Maharashtra.
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SHRI K. RAHMAN KHAN: Only in Bombay.

SHRI ARUN JAITLEY: In Chennai and Coimbatore, there
are two Registrar of Companies. The Explanation says, this applies in
only those States where there are more than one Registrar of
Companies, when you shift from the jurisdiction of one to the other, so
that nobody vanishes away from the jurisdiction of the Registrar of
Companies.

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): Mr.
Minister, with the computers, you can know what is happening all over
the world.

Y AiewTe Wellw : 39 91 # 9ga & Jaer €, 59-60 JaerT €, ITd1
fSeile B B a1d &, IS9P IR H H T8I da1 Tl § il T9I P4 © |
TG &b FTAR i1 31T He1-Dhal ofdel 3 Usee! 35pI¥ PR I8 & — UeRic,
UFee!, TSE, A S 4ae €, S aR H i § $8 T8 de el g, sh A §
20, IF IR H § B8 -1 AT | U oI [SHlec 3MH UHSH & IR | H BT iR
ERT & URCd Joicd & 9% H, 98 Wl 914 81 718 © | IR A Soled & IR § 3
29 Y.UH. DI HYI BT 918 I8 I, S I8f 8Ia1 2 Afd sN died R
H 3R AMIPT Aok | S I TSI el ©, I8 P Belld H 981 B © | fhx
3T FEd & b URed geho[sd golagia Als, VasifnT, wfd taking all
this into consideration ITIHT SRT AHITS BT A1 b FRagst T8 &
3R particularly, in this era, S/ Xel}, AISIY,, or, acquisition Td SR A
Tcl Y81 B, I81 Y8 9gd shided ¢ol T8l g Y, 39 <@ 81 | URee
Jolcd & 9gd HaRM Sl 8% thel §U & Sd] 8¢ YFARAISS HR Bl T
AT el 8 3R I8 T W AT HSH & < ABITS BT ISy difeh
firergst el 81 | 9ife g9 & faem et Qs 991 € dfd 98 del 1
PE! O AN P YT el ST & I ShT Teld SWIH HRA & |

H I8 P8 3BT U7 fh FH & HRUIRT JdFex P Ta- P o9 3MY
3TTBT B DI T B T & I W B 3R 8 Shided el g1 & a1 $B
Tl B APl | I8l W Ped & (b el 4 oo fShlec BN A AT I
SRINTC! 8] BT, BIToIT A8l oil, I8 F Ta-THe 397 HUR RTHeR of
B! 8, TITHE 19 Bel, I HU! ol gl AT ISR S B 3R g9R U
T IS THR 3P SR 8 fb 3R e f-omie fEhiee 81 STar & & <t
HH TRTHR Bl IT STP YA BT Se™ a1fey, 98 78] S & |

STEl T 39 I8 Bedl [ PIf-ord eIk gall, [Shice gafl, Sid ddb
3T I BITOI 8] oiil, IRPR & AR ST9 &1 bl al a8f b =
B P oI T dI9vd 81 SIUIT | 39 oIR8 3 3 Yae= sgthiaed &l
ST, IThT BIg AR T8 BT | SAITY AT 4 A § QX D] IR
1Y 3R FHel 7 Fel, fedl 7 fodt daa w® areRy Riwed @1 sk sarar

TSI BT A1 |
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SHRI RANGANATH MISRA (Orissa) : Mr. Vice-Chairman, Sir,
| thank you for the opportunity given to me to speak on this Bill. | would
start by seeking some clarifications, but, ultimately, | will support the
Bill, subject to certain items. There are four aspects which | would like
to present. We were just talking about minority shareholders. | am not
on "shall" or "may". My point is, if we elect a shareholder, and if he
ceases to be a shareholder, by transfer of his shares, what happens to
him? He has no stake in the company, but he continues to be on the
Board. So, such a situation should be provided for; on his ceasing to be
a shareholder, he should cease to be a Director also. That you have
not provided for. Then, we were talking about the Auditor not being an
officer. As the definition now stands, reasonably, it should be construed
that an Auditor is not included. ...(Interruptions).. No; kindly listen. With
the same definition in the existing law, you have made a proviso,
saying that it is not included in such and such section. You have now
deleted that. With your experience at the Bar, this will be a contentious
issue. They say that the Legislature does not talk without any purpose;
it does not talk in vacuum. Something must have been there on the
basis of which it has been deleted. My point is, either continue with
that, or make it clear. Let ail the five or six sections be continued, "not
in such and such sections", as it is occurring now; and if you want to
delete it, make it very clear that "Auditor" is not an officer of the
company. Kindly have a look at it. Presently, it stands, but not in these
sections. A number of sections have been indicated. Do you have the
Act or shall |1 pass on to you the Act, Mr. Minister? Here, it is said,
"...Officer .."; | am talking about that entire clause; and at the end, it is
said, "...but not in section such and such." Therefore, the proper way
would be to say that an 'Officer' does not include the 'Auditor’, but the
'Auditor’ should not be an 'Officer', not subjected to the control of the
management. The other provision which | would like to refer to is the
existing provision which is limiting the number of companies to 20, to a
Chartered Accountant. Transparency is the culture now. You are
looking for It. But this was adding to transparency. It is said, "That a
person who would not be won over, would not be subjected to the
control of the management of one corporation, a big corporation with
20, 30, 40 companies.” The limit being there, it would operate. Then he
would have .enough time to look into it. Since you have been at the
Bar, with all your experience, you know that it distributes the work; a
limit of 20 has been a fair number. So, it becomes a professional aid,
assistance. That should be done. There ,is no point in trying to
monopolise, and we are against
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monopoly because monopoly takes away transparency. Therefore, if it is
distributed, with a limit of 20, it would be good. There is no justification
why you should do away with it, particularly when the practitioner and their
controlling Board does not want it. Sir, neither the practitioner nor the
controlling Board wants it. They want you to continue with the limit of
20. So, continue with the limit of 20. It would be beneficial to the
practitioner and to the institution; and, ultimately, to your purpose of
transparency.

The other thing | want to mention is that you must have had an
irritating experience of finding that some amendment had not been
carried out in the book given to you. At the bar, when you are briefed,
you must be finding that it is an outdated law that you have been
prepared with. You are introducing the Companies Act in three stages
now. One has gone, The second one is being gone through. The third
one is yet to come. What is necessary is to ensure that finally a printed
book with all these amendments is made available. Otherwise, it is
really irritating when you refer to a book. That is all | have to say.
Thank you.

SHRI B, J. PANDA (Orissa): Mr. Chairman, Sir, | rise to support
the Bill.

Sir, it is indeed a great day when hon. Members from the
Opposition Benches not only support the steps being taken but also, in
fact, insist that we should be going a long way further. In the past, like
many other laws in our country, the Companies Act has been
draconian. It has put shackles on the engines of out economy, rather
than providing them the framework in which we could be
internationally competitive. In this environment, Sir,.in the past few
decades, we have seen countries racing past us in economic
development, not the least of which are in South East Asia, about
whose companies Acts several Members have referred to today.

I have personal experience of this, Sir. More than a decade
ago, | have had to make repeated rounds of officials in this
Department, having to justify my claim to run a company that was less
than one-tenth of the size of a company | had already run in a similar
field in another country. If all these draconian shackles had been there
for any higher purpose, they might even have been justified. If they
were for investor protection or if they were for corporate governance,
they might' even have made sense. But that was not the case either. In
fact, it provided the background in which corporate governance was a
non-starter and investor protection was a contradiction in terms.
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Sir, in recent times, there has been much liberalisation not
only in the Companies Act, as was pointed out by hon. Member, Shri
Salim, but also in the economy in general and in many other laws.
This has led to a significant and noticeable improvement in the
standards of corporate governance. It has led to significant and
noticeable measures for protection of minority investors, particularly
small stakeholders in companies.

Sir, many hon. Members have gone into the details of the
proposed amendments. Many of them are experts in the field. | have
only been at the brunt of some of it. | would not like to go into the
details. It is already late in the day. | would just like to personally touch
upon the theme, the spirit with which these amendments propose to
take this liberalisation forward.

As | mentioned earlier, it is a great day when a sense of
consensus exists across this House that we need to make these
changes and that we need to take these changes even more forward.
However, Sir, there is a sense of urgency. As has been reported
extensively in the media, in the last several months there has been
seemingly a crisis of confidence in the Indian economy. This is the
time to set out bur intentions not only clearly but also quickly. It will in
no small measure help to increase investor confidence in our economy
and in our country. This is the need of the hour,

| too support the call for a comprehensive review of the Act,,
even if it comes only three years later, But this is not the time for us to
embark upon that venture. We need to push forward these
amendments urgently and with purposefulness.

Sir. | would like to conclude by saying that the proposed
amendments are no radical departure from the consensus that has
developed over the past decade, but rather evolutionary, even
conservative, and if | may say so, sensible. They mostly aim at
streamlining the Act, taking the consensus forward without making
revolutionary changes which, in my opinion will, come in due course. It
will have the effect of making not only companies, but the entire stock
markets in our country much more transparent. Thank you.

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA):
Mr. P. Prabhakar Reddy. Absent. Shri Ram Nath Kovind.
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SHRI RAM NATH KOVIND (Uttar Pradesh): Thank you, Vice
Chairman. | would like to support the Companies (Amendment) Bill,
2000. We have discussed various provisions of the Bill exhaustively.
Therefore, | would be brief in my submissions. Most of the proposed
amendments are based on the recommendations of the Standing
Committee's report, We know that since many of the functions of the
Company Law Board have been transferred to the SEBI, this has
necessitated the proposed amendments. We find that most of the
offences in the principal Act are punishable with monetary penalty,
Those penalty amounts are meagre. But due to inflation, we find that
the existing penalty amounts have become insignificant. That is why
the proposed amendments have increased the penalty amounts by
ten times.

Sir, 1 would particularly refer to Section 58AA which provides
that a defaulting company suo motu has to intimate. | quote Section
58AA: 'Every company, which accepts deposits from small depositors,
shall intimate to the Company Law Board any default made by it in
repayment of any such deposits or part thereof or any interest
thereupon.' Then. | come to Section 58AA (3) which says, "Where a
company has made a default in repayment of any deposit or part
thereof or any interest thereupon to a small depositor,..," What | want
to say is that this provision is silent if a defaulting company fails to
intimate the Company Law Board. Here a penalty has been provided if
the defaulting company fails in the matter of repayment. If the
defaulting company itself does not intimate the Company Law Board,
then, the provision is quite silent.

Now, Sir, | come to Section 58AAA. This is a good Section by
which the deposit-related violation has been made a cognizable
offence. The director of a defaulting company has been debarred for
five years from being a director in another company. Sir, clause 75
seeks to amend Section 176 of the principal Act.

This clause is really introducing the philosophy of corporate
democracy and governance by introducing the system of postal ballot
which includes electronic voting also. Sir, this gives a right to the
shareholders. The shareholders can definitely exercise their right
sitting at a distant place. They may be exercising this right even when
they are abroad also.

Sir, there is a provision regarding director's responsibility
statement. Every director is obliged to file an annual statement about
his responsibility. But, Sir, this responsibility statement restricts
itself to the financial
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compliance. There is no responsibility statement with regard to the
legal compliance of the various provisions of the Act. | would request
the hon. Minister to take into consideration this fact also. This will
definitely protect the interests of investors, particularly, small
depositors. Sir, clause 134 talks of an audit committee which will go
into the matters relating to internal control and financial system. The
recommendations of the Committee have been made mandatory. This
is a good provision. Clause 126 talks of disqualification of a director, if
he fails in the matter of filing annual returns continuously for three
years or in the matter of repayment of deposits. And the penalty which
is being proposed is that he cannot be eligible to be a director of any
other company for five years. This is a salutary provision.

Now, Sir, while concluding, | am of the opinion that the Bill,
after its passage, will definitely bring a new era of corporate
governance. But, one thing. | would like to point out that the job of
compliance of the Act has been entrusted to the Registrar of
Companies and the Company Law Board, but the mechanism or the
administrative and disposal machinery which is available with these
two authorities is not to the tune of the present day. It should be
streamlined and strengthened. They should evolve a monitoring
system for the strict compliance and, if necessary, we should
introduce some penal provisions also.

With these words. | support the Bill. Sir.

SHRI NILOTPAL BASU: Mr. Vice-Chairman. Sir, | just have a
suggestion. Already it is 6.10 p.m. \ think the points that have been
made by the different speakers are such that if proper justice has to be
done to them--though | am conceding that my friend Mr. Minister is
very efficient so far as brevity is concerned--it will take considerable
time. Therefore, it would be better if we can adjourn now and take up
his reply and the procedure of passing the Bill tomorrow.
(Interruptions).

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA):
Please sit down, all of you. One minute. When the LTTE issue was
discussed and extended beyond 1 o'clock, it was agreed that we
would finish it. Let us finish it. | do not think it will take a long time. All
the speakers have already spoken. | have a right to speak according
to my party's timing. But | am not using that right. So that time is saved
for you.

Mr. Minister, it is now your turn -to reply. Before that, | will only
say that the provision about minor shareholders is impractical.
Anyway, we will
discuss that later.
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SHRI ARUN JAITLEY: Sir, despite the constraint of time,
very valuable suggestions have been made by several Members. In
fact, one of the questions which was raised by several Members is
that we must consider a comprehensive legislation, and a question
addressed was: "Why are we not having a comprehensive
legislation?" As i mentioned in the opening comments, we have
already had the first part of the legislation which has received the
consent of both Houses of Parliament, which dealt with several
modern concepts of corporate governance, such as sweat equity, buy-
back shares, enforcement of accounting standards, investors'
education, that is something which we have already done last year,
The important aspect which has been held back, is a recognition in
relation to the forum in which corporate disputes are to be adjudicated.
Shri Mohd. Salim and Shri K. Rahman Khan wanted to know as to
what the reason was. Why was it held back for the present? The
reason was that the Standing Committee has already made several
valuable suggestions in this regard. Those are the suggestions which
deal with the parameters of the company legislation. There are several
aspects which have, both a direct and an indirect bearing on the
subject, which are outside the parameters of company laws. For
instance, | will give two illustrations- The entire gamut of law relating to
the NBFCs, the plantation companies, their relations to the
administration and who would have control. Now, these are the
companies in relation to which there has been a concern in the last
few years that several depositors have lost a large amount of money.
Also, there is this whole question about commercial insolvency and
the forum which will relate to commercial insolvency. As far as NBFCs
are concerned, there is already a proposed legislation. As far as
corporate and commercial insolvency is concerned, there are different
forums. Some disputes are settled under the Companies Act, the
winding up procedure which Shri Rahman Khan said is a tedious
procedure, before the High Court; there are some issues relating to
commercial insolvency, which go to the BIFR. There are some issues
which go to the Company Law Board, and therefore, an Expert
Committee, which also would look at different legislations which have
a bearing on this, have already made some recommendations. The
Govemment is still in the process of taking a final viewon that, and
they have suggested that all these corporate issues should be taken
up and referred to a Company Law Tribunal which would really deal
with the entire gamut of issues, such as resolution of commercial
disputes, interest of small shareholders, the NBFCs and the plantation
companies, and also the forum where the question of industrial
sickness as also revival could be discussed. Since
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these are all affairs which have to be dealt with comprehensively, it is
that vital part of the suggestions which was made by the Standing
Committee, which has been currently held back, and we will finally
take a comprehensive view on that forum, which will really
substantially complete the process of reforms in our law relating to
corporate governance. There have been several issues which nave
been raised, and one of the issues was in relation to corporate
governance. Then | come to the issue relating to functioning of the
Registrar of Companies offices. Several suggestions were made that
these offices have to become more efficient. You cannot have heaps
of papers just lying there and the people not have an access to this |
must mention the figure which was mentioned by Shri Khan. We have
today 5,32,000 companies which are registered with the Registrar of
Companies. Almost 50 per cent of these are defunct companies which
had not been filing the returns. These companies really exist on
papers. In a large number of cases, as | said, 50 per cent of them are
not even filing their returns, and. therefore, if we go back to the
traditional scheme under the Act, we would have to have an over-
sized machinery which would be busy in the process of prosecuting
each one of them, and ultimately, those prosecutions would go on for
a very long time. We, therefore, came out earlier this year with the
Company Law Settlement Scheme for the year 2000. We gave an
option to all defaulting companies that please, file your returns which
are outstanding, and therefore, by filing them, avail the amnesty; you
will have to pay a certain amount of penalty. Rs. 100 crores was the
target, and almost a targe number of them, almost 1,30,000
companies-l am giving the approximate figure-- have already availed
of the amnesty, and as against Rs. 100 crores, Rs. 136 crores have
already been collected. Now, we have announced a second innovative
scheme which is the second limb of the CLSS scheme, which is a Fast
Track Exit Route, which we are providing to these companies. If you
are no longer in business and you have availed of the amnesty
scheme, and even if you have not availed of the amnesty scheme, we
give you a facility of now paying an additional 25 per cent penalty and
asking for an exit route, i.e. deregistration of the companies. That
scheme is currently going on, and shall go on till the end of the coming
month. The fast track exit route is, don't go through courts; wind up the
process; 30 days for a public notice and 7 days for processing the
papers; and those companies would be taken off the Register of
Companies. And the people would be absolved of those liabilities,
because we want to get out of the era where for technical defaults,
such as non-filing of returns, a large amount of Governmental
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companies should function, it is outside the scope of the present
amendment. We have already placed the report, along with the
suggestions made therein, on the website, These are available. We
are inviting suggestions on these guidelines before we notify the
relevant guidelines for the functioning of the Nidhi companies.

Another important issue is related to the role of the Audit
Committee. In fact, Mr. Khan mentioned that there was slight
divergence, as far as the recommendations of the Standing
Committee are concerned; it may not be so, if you see the
recommendations of the Standing Committee itself on clause 134. An
auditor discharges a function where he has to reflect upon the true
and correct state of the accounts of the company. The auditors' report,
therefore, has a certain kind of sanctity. There are cases where
auditors may adversely comment on issues relating to the company.
We have made an amendment that these issues should be
highlighted in italics and not in fine prints so that the shareholders at
the AGM of the company are aware of the issues. If the auditors give
a report, it is no longer possible for the Board of Directors to say, "We
do not agree with it. We, therefore, ignore the entire thing'. If the
Board disagrees with the Audit Committee's report, they have to refer
the issue to the AGM. This was the spirit of the suggestions of the
Standing Committee. It is there in sub-clauses (8) and (9 ) of clause
140 The language is slightly different. But they have been
incorporated. A combined reading of subclauses (8) and (9) of the
relevant clause shows that the Audit Committee's report has now
been given a sanctity. In cases where there are adverse remarks in
th-- nctioning of the company in relation to the management of its
accounts, a large amount of transparency has been introduced, as far
as this amendment is concerned.

There are two issues which are raised by two of our hon.
Members, particularly, in relation to the interests of the auditors. |
have examined both the issues at lenoth. As far as the definition of the
"officer of the company" is concerned, the hon. Member and the
former Chief dustice of India has expressed an opinion that, from a
bare reading of the definition on clause (30) it appears that the
auditors are not going to be part of the officers of the company
because the Beard of Directors does not act on the instructions of the
auditors. The auditors have an independent function to perform and,
therefore, the fears on this issue will not be very real because the
definition and the words in clause (30) speak for themselves and are
clear so as to exclude the auditors. Therefore, the apprehension need
not be there,
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machinery is spent on merely prosecuting people. Such companies must
be persuaded to go out of the Register. The third part which we have
brought in this law is that even if you are an orginally registered
company, you must have a minimum, share-holding base, one lakh in
the case of private companies and five lakhs in the case of public
companies. If you don't have it, you will have to make up for that. And,
therefore, all these defunct companies will have to make up for the
share-holding base, which will, again, provide them with an incentive
to go out, rather than be an excess baggage on the Register of the
Registrar of Companies. Now this entire amount which has been
collected from this-of course, it goes into the Consolidated Fund of India,
and we have requested the Finance Ministry who are in the process of
agreeing with us-or a very large amount or part of this is to be used for
the reasons of modernisation and transparency for updating all the offices
of the Registrar of Companies. There are 22 offices currently operating.
If the 22 offices are computerised-the Coimbatore office is the first
office which is completely computerised, and we are intending that for
the long-term plan for the Registrar of Companies-once they are
computerised, the processes, such as filing of returns, inspections,
should be all on line so that these offices should operate in a
paperless manner, as against the current system; as was rightly
mentioned, there are heaps of papers lying there; some people even
misuse the excessive of workload which is there on the companies;
inspections are difficult. Therefore, a large part of an equivalent amount
is intended to be used for this purpose. Another part of the amount-
because we are intending to raise some more amount, over and above
this Rs.136 crores, because once the companies come up for the exit
route, some of them will have to pay a littte more—or a small part of the
amount is also being used as a corpus for setting up an expert institute
for corporate governance in India, which is going to train people and
which is going to devise modem techniques, which are world-class
techniques so far as corporate governance is concerned.

Sir, having said that these are two of the major points which were
raised, | will just turn to some of the broad suggestions which have
been made or questions which have been raised. Why should we do
away with the entire process of deemed private companies beyond a
certain turnover becoming deemed public companies? Since there has
been a longstanding demand of both the industry and the expert group
which went into this whole question that if you increase a particular
amount, if you go in turnover beyond a particular amount, you lose that
.Status and become a
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The second issue that has been raised in relation to the
auditors is capping of twenty. Originally, there was a.capping of
twenty. That was the maximum number of companies that an auditor
could audit. We have, in the interest of the Audtiors' profession, the
Chartered Accountants, introduced a liberalised provision and that
liberalised provision is that the number of private companies that you
audit need not really be part of that 20, so that you can audit 20 plus a
number of private companies. It should have been really welcomed by
the profession. This fear that merely increasing the cap or decreasing
the cap is not going to benefit the profession is something which is not
understandable. Ultimately, it is the market forces which will determine
the number of companies, the clients the auditors will audit. If somebody
is overbusy, the company will look for somebody else. Now, this
applies to almost every profession. Today, there may be several such
cases,

SHRI K. RAHMAN KHAN: There should be a limitation for an
individual because it is an individual who certifies the accounts.

SHRI ARUN JAITLEY: | am quite aware of the argument which
has been made. If there is a limitation that an individual cannot do
more than "X" number of audit and if he is overbusy, the company will
look for somebody who has time to audit.

SHRI NILOTPAL BASU: It will affect their professional
efficiency.

SHRI ARUN JAITLEY: This is an issue. It will affect the
professional efficiency. There is no such provision. It is so with regard
to other professions also. Therefore, to have a fear and say, let not
the market forces operate and we must restrict the clauses, may not
be real,

SHRI NILOTPAL BASU: If you are trying to improve the efficiency
and transparency, it can also affect them.

SHRI ARUN JAITLEY: It is a provision which has been really
liberalised in favour of Chartered Accountants, The Chartered
Accountants themselves should have no real fear, so far as this
provision is concerned.

SHRI * NILOTPAL BASU: When Parliament is making such
legislation, we cannot think only about the concerned profession. We
have to think about the whole country. The whole objective is to
ensure greater transparency.
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SHRI ARUN JAITLEY: That is exactly what is being done by
this Bill.

SHRI NILOTPAL BASU: You are making a provision by which
a particular profession and its efficiency would be adversely affected.
It can also be manipulated. We cannot agree to that.

SHRI ARUN JAITLEY: That is precisely what is being done. It
is the facility which is being given to the profession of CAs. Sir, two or
three questions were raised. | have already answered one question
when | intervened. When a registered office is shifted intra-State, i.e.
within the same State, the Explanation to the section very clearly says
that it would only apply in those cases where the'e are more than one
offices of Registrar of Companies in the State. One question was
raised with regard to the offences. So far as this Bill is concerned, not
only have the penalties been increased ten-fold, the offences have
been made cognisable. In an environment of liberalisation when you
give additional facilities for the people to perform, you also keep
deterrents in place that if they misconduct themselves, they will be
held accountable to the law. Lastly, an issue has been raised with
regard to the representation of the small shareholders, as far as
Boards of the companies are concerned. That is an amendment which
has been suggested under section 252 of the principal Act. This
provision is an enabling provision. This is a provision which has not
been tested in many countries the world over. When the initial Bill was
introduced, it had a provision that it would be mandatory to have a
nominee of the small shareholders. Thereafter, the matter went to the
Standing Committee. Different views were expressed and various
apprehensions in favour and against this provision were expressed.
The Standing Committee expressed an opinion that probably it was
not required. Having taken all these views and also the interest of the
shareholders into consideration, an enabling provision has been
created in accordance with the procedure which may be defined by
the Government; the companies which wanted, would be enabled and
permitted to do so because it would otherwise have run contrary to the
scheme of the Act itself. The scheme of the Act is that if you are a
majority, all the Directors belong to you. So an enabling provision has
been enacted -- the experimentation of how it picks up in the first
instance would be seen. It would always be open to the legislature on
a future date to. reconsider on the basis of its wisdom, how this
procedure itself has to evolve, whether on a future date it should be
made mandatory or it should .only remain an enabling provision.
These are several issues which have been raised. | would like to say
that the object of these
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amendments which have been brought in is very clear. We have a
very well thought-of and well-advised report of the Standing
Committee. As many as 40 amendments and changes suggested by
the Standing Committee have been incorporated in it, The object is
really transparency, interest of the small shareholders to be
protected. The interest of the small investors is being protected to the
extent that if the deposits are not repaid, there are serious deterrents
on the company which have been imposed and also from the point of
view of corporate governance, this law becomes a milestone in the
direction of a new culture of corporate governance in this country. |
commend this Bill to the hon. House. Thank you.

THE VICE-CHAIRMAN (SHRI SANTOSH BAGROD1A): The
question

"That the Bill further to amend the Companies Act, 1956. as
passed by the Lok Sabha be taken into consideration*.

The motion was adopted.

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): We
shall now take up clause-by-clause consideration of the Bill. We shall
now take up clause 2. There is one amendment by Shri Rahman
Khan,

SHRI K. RAHMAN KHAN: Sir, in view of the assurance given
by the hon. Minister that this clause does not include auditors, | am
not moving my amendment.

Clause 2 was added to, the Bill.

Clauses 3 to W6 were added to the Bill.

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): We
shall now take up clause 107. There is one amendment by Shri C.
Ramachandraiah. Not present. Shri K. Rahman Khan.

SHRI K. RAHMAN KHAN: Sir. the Minister has said that this
provision is in favour of the companies. But a statutory body is not in
favour of this provision. Hence | would request the hon. Minister to
have a dialogue with the Institute of Chartered Accountants. Sir, |
don't press this amendment.

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): |
shall now put clause 107 to vote.

Clause 107 was added to the Bill.
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Clauses 106 to 170 were added to the Bill.

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): We
shall now
take up clause 171 of the Bill. There is one amendment by Shri K.
Rahman Khan.

SHRI K. RAHMAN KHAN: Sir, | am not moving this
amendment.

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): |
shall now put clause 171 to vote.

Clause 171 was added to the Bill.
Clauses 172 to 231 were added to the Bill.
Clause 1, the Enacting Formula and the Title were added to the
Bill.
SHRI ARUN JAITLEY: Sir, | move:
That the Bill be passed.

The question was put and the motion was adopted.

MESSAGE FROM THE LOK SABHA
THE IMMIGRATION (CARRIERS' LIABILITY) BILL, 2000
SECRETARY-GENERAL: Sir, | have to report to the House

the
following message received from the Lok Sabha signed by the
Secretary-General of the Lok Sabha:

'In accordance with the provisions of rule 120 of the Rules
of Procedure and Conduct of Business in Lok Sabha, | am
directed to inform you that Lok Sabha, at its sitting held on
the 30" November, 2000, agreed without any amendment
to the Immigration (Carriers' Liability) Bill, 2000, which was
passed by Rajya Sabha at its sitting held on the 24"
November, 2000."

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): The
House is adjourned till 11 a.m. tomorrow.

The House then adjourned at thirty-four minutes past six of the clock
till eleven of the clock on Friday, the 1* December, 2000.
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