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THE CODE OF CIVIL PROCEDURE (AMENDMENT) BILL, 1997 

THE MINISTER OF LAW JUSTICE AND COMPANY AFFAIRS (SHRI 
RAM JETHMALANI): Madam, I move: 

'That the Bill further to amend the Code of Chil Procedure, 1908, the 

Limitation Act, 1963 and the Court of Feeds Act, 1870, be taken into 

consideration." 

Madam, I move that this hon. House may proceed to consider the Code of 

Civil Procedure (Amendment), 1997. This again is a very valuable legacy from the 

previous Government. It has been a very well considered measure. It is in accordance 

with, at least, two Committees and the Law Commission which have examined 

these provisions. Madam, I must confess that this is a measure which to some 

extent does help the problem of laws delays. But I say that this is only a very 

marginal change and it will produce marginal results. There are larger measures 

to be taken for eliminating the laws delays. Those are under active consideration of 

the Government and soon enough we will come up with those proposals before this 

august House. So far as this Bill is concerned, it is a very welcome measure and the 

changes it introduces are good and I commend them to this hon. House. For example, 

it reduces the number of appeals from single Judges of the High Courts. The 

appeal will lie hereafter rectly to the Supreme Court. It insists that if a 

summons is issued in a suit, it should not be a blanket time that is given now 

under section 27 of the Civil Procedure Code. The summons must be issued for 

a hearing within 30 days after the summons is issued. So it does make some good 

marginal procedural changes. It will go to some extent, at least one step, in the 

direction of eliminating laws delays. This is again totally non-controversial and I 

pray this may not only be considered but also passed. 

The question was proposed. 

THE DEPUTY CHAIRMAN: Will it help to expedite the cases pending in the 

civil courts? 

SHRI RAM JETHMALANI:  Very much............... .(Interruptions)...   It is a 
good step. 

THE DEPUTY CHAIRMAN: Will the 50-year old cases be settled in 30 

days? 
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SHRI RAM JETHMALANI: For that I have other remedies. I will come 

up before this House. As I said this would achieve the purpose to some extent 

but not wholly. 

THE DEPUTY CHAIRMAN: Mr. Minister, bring a comprehensive Bill.   

(Interruptions)...      This will reduce the grievances of the people. 

(Interruptions)  

SHRI RAM JETHMALANI:   We will do that ..............(Interruptions) ........  

We   will   do   that........... (Interruptions)........    But   I   cannot   do   it   now. 

..... (Interruptions) ........ I must give credit wherever it is due.    This credit 

is due to our predecessors. I feel that I must acknowledge that credit to them.   

A comprehensive legislation will wait for a little while. 

SHRI H HANUMANTHAPPA (Karnataka): Madam, while introducing 

the Bill, the Minister has said that this is a marginal change and the results 

will also be marginal. He has promised that he would come up with a 

comprehensive Bill for better results. Why is this piecemeal legislation 

then? Why does he not withdraw this Bill and come up with a 

comprehensive Bill? Earlier also it has not been handled properly. Now 

we have a confident legal luminary heading the Law Ministry. He has 

conceded that it is only a marginal amendment and the results would also be 

marginal. Even to the questions put by the Chair, he says that it requires 

some more. Why should we not once and for all go in for it? 

....(Interruptions).......  

THE DEPUTY CHAIRMAN: Let us go properly. 

SHRI H. HANUMANTHAPPA: i would like to know whether the 

Minister would persuade himself for withdrawing this Bill and come with a 

comprehensive Bill. 

THE DEPUTY CHAIRMAN: Mr. Minister, do you want to withdraw this 

Biff? 

SHRI RAM JETHMALANI: Madam, I have great respect for whatever he 

says. But, this I cannot do because this will be necessary in any event. These 

procedural changes in the Civil Procedure Code will have to take place. And 

even when we bring out those comprehensive measures, this will be one of 

them and the Civil Procedure Code has to be dealt with separately.    Now, let 

me illustrate the measure which I am thinking of is 
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that we have to increase the number of judges. Now, increasing the number of 

judges cannot be tied up and intertwined with the amendments of the Civil 

Procedure Code. Why not, therefore, take the step which will start with the work 

on which we are embarking and the others will wait? I promise that I will not 

waste any time. The proposals are under consideration. The moment I am ready I 

will come here and I will see to it since the change is for the better. I have publicly 

announced that give me two years and I shall see to it that this glut is removed 

from the legal system. 

THE DEPUTY CHAIRMAN: Two years! 

SHRI RAM JETHMALANI: Madam, it is not. You are talking of 50- 

year old suits ......... (Interruption) .........  This is a 100 years old disease; it 

cannot be removed at once. Madam, it would be very foolish of me to promise 

that I will do it tomorrow. 

THE DEPUTY CHAIRMAN: Mr. Minister, you know better than I do about the 

Civil Procedure Code that people die but still their cases are pending. This is 

very unfortunate. This is against the spirit of the Constitution. The redressal of 

the grievances of the people have to be addressed immediately. 

SHRI RAM JETHMALANI: Madam, you are absolutely right. But those 

hon. Members who have read my Prime Minister's speech, he delivered on the 

Law Day, to both the judges and the lawyers assembled, will know how serious 

we are about removing what we considered as a *b!ot.' 

SHRI PREM CHAND GUPTA (Bihar) : Madam, but the judiciary says 

that the Government.......(Interruptions).......  

THE DEPUTY CHAIRMAN: Now, let us not bring in the controversy of 

judiciary vis-a-vis Government. 
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Twenty million cases are pending in various courts in the country. You 

know, they go from generation to generation. The person is freezing and the 

family is ruined.   There have been instances where decisions were 
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announced in the third generation - grandfather to son and son to grandson. 

I have a humble submission to the hon. Minister of Law. He~is the one who 

can initiate and do something. Otherwise, I cannot guarantee that it would 

be possible within two years time. We expect from you the 

good...... (Interruptions) ........It is not   in our hands..........(Interruptions) ........  

SHRI BRATIN SENGUPTA (West Bengal) : Madam, you give him a 

reasonable time ..... (Interruption).......  

THE DEPUTY CHAIRMAN: Mr. Minister, in my tenure of presiding over 

this House for the last thirteen years, I have never seen any minister getting such 

tributes from the entire Opposition. 

SHRI RAM JETHMALANI: I can only assure all my colleagues in this 

House that I shall strive my best to live up to their expectations; and if I don't, I 

will quit. 

THE DEPUTY CHAIRMAN: And, for the sake of getting the things 

done, you may allow the Government to run for more than two years! 

Perhaps, that is the reason why you have given, at least, two 

years ...... (Interruptions) ......  
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The Bill that is on my table is also of 1997. Where is the new one? 

SHRI RAM JETHMALANI: Madam, numbering will have to be 

changed. We have got that amendment. 
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Amendment paper is with you. Those clauses will be amended. I was also 

noticing. I thought there was some printing mistake because it was the Bill of 

1997. 

SHRI BALKAVI BAIRAGI: It was not a printing mistake. 

THE DEPUTY CHAIRMAN: No, I thought it was a printing mistake. 

SHRI RAM JETHMALANI: It was the Bill of 1997. 

THE DEPUTY CHAIRMAN: Any way, Mr. Bairagi, you see the papers 

attached to it. Today, we are very happy that we have Mr. Fali Nariman 

taking oath in this House. We have another legal luminary in this House. I 

would like him to comment, before I ask the Members, to speak. Why 

cannot we have your opinion? ........(Interruptions).......  

SHRI FALI SAM NARIMAN (Nominated) : Thank you, Madam Deputy 

Chairperson. I share what hon. Members of the House have said with regard to, 

and what you have just said, about the condition in which litigation is to be found 

in this country. I have been repeatedly requesting all our erstwhile colleagues, who 

have gone on the Bench, that it is far better, until various measures come about 

within a year or two, that there should be greater anxiety on the part of the sitting 

judges, especially in the lower courts, to induce parties to settle the matter, to 

attempt to find out how the problem lies in each case and make an effort. And if 

once a judge makes an effort, the parties come around. I have always noticed, in 

my 49 years of experience at the Bar, that this has been a very salutary thing. 

If only judges could be induced not to accept lawyers' pleas for adjournments 

constantly, and go ahead with the matter, I think, quite a lot can be achieved, 

until we have formal amendments which are very, very important to be moved, to 

rule our entire legal system. The hon. Member said that there are about twenty 

million cases pending. It is a big blot on all of us. I share the blame. It is no use 

saying that I am not responsible. Everybody, whosoever is in the legal profession, 

is responsible. Hon. Minister, Mr. Jethmalani, is the most eminent member of our 

profession. I certainly think that a great deal of effort is required from all of us, 

including from all our hon. judges, right from the lowest level, in order to see that 

the things are pushed along. 

THE DEPUTY CHAIRMAN; And from hon. lawyers also. 

SHRI FALI SAM NARIMAN: Of course! 
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THE DEPUTY CHAIRMAN: They* should not bring so many 

adjournments and delay the cases. I know many cases of women, who are 

widows, who are starving, but their cases have not been decided. Interested 

parties keep on taking dates. So, with these recommendations coming from the 

Chair also, I start the discussion in a proper manner. 
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SHRI H. HANUMANTHAPPA: This is very wrong, Madam. 

...(Interruptions)... Mr.      Jethamalani     is      introducing     the 

Bill...... (Interruptions)........  

SHRI RAM JETHMALANI: It has already been introduced. We are now 

moving it for consideration. 

SHRI H HANUMANTHAPPA: That is why we have an objection 

..... (Interruptions!) .......  

SHRI RAM JETHMALANI: I want to give the credit where it is due 

..... (Interruptions) ......  

THE DEPUTY CHAIRMAN: The Secretary-General gives an 

explanation to that. This Bill was introduced earlier. That is why it is still going 

on. Amendments are there. Once the Bill is passed, it will go with the 

amendments and the new Bill will come. 

SHRI H HANUMANTHAPPA: Shri Ram Jethmalani is moving Mr. 

Khalap's Bill.   That Government has gone now.   ... (Interruptions)... 

SHRI RAM JETHMALANI: I am not moving it. I am moving it for 

consideration. 
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THE DEPUTY CHAIRMAN: There are five amendments which say 
..... (Interruptions)... 

SHRI H HANUMANTHAPPA: No, we have not received that. 
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are five amendments in all. The first amendment is that "at page 1, line 1, for the 

word "forty-eight" the word "fiftieth" be substituted." The second amendment is 

that "at page 1, line 5, for the figure "1997" the figure "1999" be substituted." The 

third amendment is that "at page 3, line 21, for the words "twenty-five thousand 

rupees", the words "ten thousand rupees" be substituted." The fourth amendment 

is mat "at page 12, lines 5 to 16 be deleted." Lastly, the fifth amendment is that "at 

page 15, lines 21 to 27 be deleted." 

SHRI H HANUMANTHAPPA : Madam Deputy Chairperson, 

corrigenda are 24, amendments are only 25. Does it speak good of the 

Government?. Why should so many mistakes come in? Why did you not 

correct and give it? It does not look nice to come before Parliament with so 

many corrigenda? 

THE DEPUTY CHAIRMAN : This paper was not circulated. The 

problem is that the Code of Civil Procedure Amendment Bill, 1997, was 

introduced in the Rajya Sabha way back, on the 14th August, 1997. This 

paper, the title of which I have read has not been circulated along with the old 

Bill, and the objection of the Member is that this Bill stands in Khalap's name. 

So it is coming in his name. Now, the new Minister has come and he is 

moving these amendemnts. He wants this Bill to be passed with these 

amendments. Now, as the Minister has brought forward the amendments, the 

amendments will go in his name because Mr. Khalap introduced the original 

Bill which will be now amended by the present Minister and I read out the 

amendments that now will be in is name. 

SHRI RAM JETHMALANI : Then we are bound by the precedent 

which we have just created in the last Bill. The last Bill is Khalap's Bill. It is 

going as Khalap's Bill now. I have moved some amendemnts. The House has 

already accepted it. We are bound by that precedent. 

THE MINISTER OF PARLIAMENTARY AFFAIRS AND WATER 

RESOURSES (SHRI PRAMOD MAHAJAN) : Madam, the greatest 

advantage of introducing a Bill in the Rajya Sabha is that it does not lapse for 

years together. If it is introduced in the Lok Sabha, even if it is passed and 

does not come to the Rajya Sabha, it lapses and tbe Lok Sabha has to again 
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pass it. Naturally, these are the Bills which were introduced in the Rajya 

Sabha, There are a few Bills which were introduced in the Rajya Sabha way 

back in 1986. Still they are pending. So, it is possible that the person may not 

be alive in whose name the Bill stands. Madam, no Bill is in anybody's name. 

The Governemnt of India is a continuous process. The Minister's name is 

there only for the purpose of introduction, just to understand. Otherwise, no 

statute book would say that this is Ram Jethmalanfs amendment and that was 

Khalap's amendment. 

THE DEPUTY CHAIRMAN : I hope you will do the same thing Mr. 

Parliamentary Affairs Minister, in regard to the Women's Bill. If you 

introduce it in the Rajya Sabha, it will never die. The House may not pass it, 

possibly due to non-cooperation , but at least we can say that it has been 

introduced 

SHRI RAM JETHMALANI : We will respectfully follow that advice. 

THE DEPUTY CHAIRMAN : Please do. I am serious about it. I hope, 

as a Law Minister, Shri Ram Jethmalani cannot react irresponsibly. 

SHRI H. HANUMANTHAPPA : There is a procedure to pass the 

amendments. But is there any procedure to pass the corrections also? 

Corrigenda are 24. What is the procedure for that? They should have 

corrected it and given it to us. We will pass the amendments to the Bill, but 

how to pass these things? That is not in the procedure.   It is not a printing 

error .......... (Interruptions) ......    No, no it is not printing error.   If it is a 

printing error, it should not lie for 2 years, 3 years. The printing error should 

have been corrected. 

THE DEPUTY CHAIRMAN : There are printing errors. I have seen in 

the last couple of years that the printing errors have increased, even in the 

question list. The whole thing is that ........ (Interruptions)........  

SHRI H HANUMANTHAPPA : Madam, if you go to Page No. 3, line 

33, it says, "after section 102 of the principal Act, the following shall be 

substituted, namely...". But now it is corrected as "following sections 

shall...". It is not a printing mistake. It is corrected. 
 

�� +	��$
 +E�	=�: �� �, .��) �� ��� ह� ��" �ह� ह� � 

THE DEPUTY CHAIRMAN : Which page you are referring to? 
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THE DEPUTY CHAIRMAN:   Which page, Mr. Hanumanthappa? 

SHRI H. HANUMANTHAPPA: Page No.3, line No.33. 

THE DEPUTY CHAIRMAN: It reads: 

At page 3, in line 33, for "following shall", read "following section 

shall". 

SHRI H. HANUMANTHAPPA: So, it is not a printing mistake. 

THE DEPUTY CHAIRMAN: Somebody did not put the word 

"section." He must have been hungry. 

Now we have to cross this impasse. Otherwise, it will be like the civil 

cases in courts that for minor issues the cases are pending. We do not want 

the Bill to be pending in this House for ever. In that spirit let us pass it. 

SHRI H HANUMANTHAPPA: I am seeking the direction from the Chair. 

When we are passing the amendment, what is the procedure to pass the 

corrigenda? You read all the corrigenda and take the opinion of the House. 

How can you do that? That is the point. I am questioning the procedure of this 

House. We are passing the five amendments which have been moved. But there 

are 24 corrigenda. How do you incorporate them into the Bill that was 

introduced in 1997? What is the procedure? 

THE DEPUTY CHAIRMAN: Mr. Hanumanthappa, these corrigenda also 

came in 1997. At the time when the Bill was printed, these mistakes occurred. 

The then Minister brought this paper with it. This is not a new paper. This paper 

was brought in 1997. The corrigenda are not in the form of amendments. For 

example, the word "section" was mising in printing, or somewhere else a bracket 

should be there. So, these mistakes are there, Now I leave it to the House. If a 

new Bill has to be printed and brought, it will take a lot of time. We are sitting 

here to see that the procedure is expedited. I ask of the House in that spirit to 

forgive at the request of the Chair.    I would like to give a direction that in 

future when a Bill is 
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introduced, it should be read properly and proper corrections should be made. 

When it is printed at the Government Printing Press,they should be very careful 

about it. When legislations are passed by this House, they should not go by 

default that words are missing or brackets are missing because they can change 

the entire meaning of the whole sentence or the whole clause. So, with these 

directions,I request Mr. Govind Ram Miri to speak ���� ��, �
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SHRI RANGANATH MISRA (Orissa) : Madam Deputy Chairman, I thank 

you for giving me an opportunity to speak on the Code of Civil Procedure 

(Amendment) Bill, 1997. I have two suggestions to make for the consideration of 

the Minister. One is in respect of section 89 . It is proposed , "Where it appears to 

the court that there exist elements of a settlement.." I would suggest that it should 

be changed to say that in every case that comes up after the issues are framed , 

the court should have an obligation to attempt a settlement by any of the three 

alternatives.. It is not clear as to what an element of settlement would appear in a 

case. Therefore, in every litigation there should be an obligation branch in the 

trial; and look at a settlement by adopting^iny three alternatives suggested. 

The other one is under section 100A, a writ application disposed of by a 

single Judge becomes final, subject to an appeal to the Supreme Court. The 

other is the writ petition by law may be disposed of by two Judges or an appeal 

may be provided against the Judgement of the a single Judge. ^rnOtherwise, the 

Supreme Court will be unnecessarily saddled with a lot of litigations. For a 

litigant to come from the High Copurt to the Supreme Court it would also be 

very costly. It has been said that there will be no appeal against the Judgement 

of the a single Judge. We can now provide that. Rules vary frome State to 

State or High Court to High Court. Somewhere a writ petion is disposable by a 

single Judge. Else where it is done by a Division Bench. Therefore, in courts 

where it is disposed by a 
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single Judge, an appeal is provided in that Letters Patent in their own court. If you 

are taking that away, then, let us make it uniform everywhere. It should be by a 

Division Bench. If it is not by a Division Bench, then, there should be some 

guarantee of a sense of justice being available at that stage. I would suggest 

these two alternatives for the kind consideration of the Minister. 

THE DEPUTY CHAIRMAN: There should be some uniformity in all the 

States. It is a good suggestion. Now, the next speaker is Mr. CP. 

Thirunavukkarasu. Mr. Thirunavukkarasu, can you spell your name? 

SHRI CP. THIRUNAVUKKARASU (Tamil Nadu) : Again trouble with my 

name? 

THE DEPUTY CHAIRMAN: Can I have a short form of it ? 

SHRI CP. THIRUNAVUKKARASU: Arasu. 

SHRI GOVINDRAM MIRI: Madam, all the amendments are in his name. 

THE DEPUTY CHAIRMAN: If he changes his name, then, he should 

gazette it. As it is written here, it is very difficult for me to pronounce it. I am 

sorry for it. Mr.CPT, Boliye. 

SHRI CP. THIRUNAVUKKARASU: Madam Deputy Chairman, I am highly 

thankful to you for giving me an opportunity to speak on the Bill. Clause 7 of 

the principal Act, section 89 (I), the settlements have been permitted to be made 

either by arbitration, conciliation), judicial settlement, including settlement 

through Lok Adalat; or mediation. 

Under clause 20, when the matter is referred for settlement under rule 1A 

before the Lok Adalat or any other authority, how long can they keep the case? That 

is not mentioned in the clause. No doubt, they are entitled to settle the matter. 

But either the matter should be settled within a time-frame or it should be returned 

to the lower court. If the time is not fixed, the Lok Adalat or other authority will 

keep the case pending for a long time. Then, we will be back to square one. There 

will not be any remedy to the parties concerned. 

According to another clause, as soon as the trial has started, the parties are 

entitled to file an affidavit before the court.   On perusing the affidavit, 
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cross examination can be made by the defendants. Either it can be done by 

the court or it can be referred to a Commissioner for recording evidence and 

taking cross examination. If the matter is referred to the Commissioner to 

record evidence, a time limit should be fixed in the court itself for such 

examination and return of the matter. In the main clause it has been stipulated 

that adjournment cannot be given more than three times. As far as the court is 

concerned, once the trial has started, they cannot adjourn more than three 

times. Therefore, as to how long a time can be taken by the Commissioner 

for recording evidence has to be stipulated. Otherwise, a lot of time will be 

consumed by the Commissioner. Our experience is that the Commissioner or 

the Advocate Commissioner is not reporting the matter as early as possible. 

They are taking a lot of time, in fact more time than the court itself, for 

recording evidence as it is. 

Another clause is with respect to injunction. It is mentioned, as far as 

injunction is concerned, legal representative are entitled to make, before 

obtaining injunction, an application before the court for spot inspection by a 

Commissioner. After all, a person entitled to file a suit can appear and file 

the suit in seven days. If that be the case, in every suit, the legal 

representative will come and say, "The original owner of the property is not 

here, I am filing the suit; a Commissioner may kindly be appointed." Without 

affixing any court-fee, he will ask for this remedy. After the appointment of 

Commissioner, he will try to fish out evidence as to whether there is a case or 

not. After seeing the report of the Commissioner, if there is a case, he will 

file the suit; otherwise, he will not. So, there need not be an obstacle that a 

legal representative alone is competent to file an affidavit. Therefore, that 

could be amended.  It is an unnecessary clause. 

As far as the other things are concerned, a stipulation has been made 

that adjournment should not be given, within a period of 30 days, the 

defendant should file a written statement before the court, etc. These are the 

salient features of the Bill. I welcome them. I am sure that the suggestions I 

have made will receive due consideration. 

THE DEPUTY CHAIRMAN: Shri Fali S. Nariman. 

SHRI FALI SAM NARIMAN: You called me first. 

THE DEPUTY CHAIRMAN: I see your name here. 

SHRI FALI SAM NARIMAN: Madam, may I request the hon. Minister 

to consider this? 

157 



RAJYA SABHA [29 NOVEMBER 1999] 

3.00 P.M. 

THE DEPUTY CHAIRMAN: You are making a lot of maiden speeches! 

SHRI FALI SAM NARIMAN: I request the hon. Minister to see clause 

30. It is very important. It is an amendment of Order XXXIX which is the 

injunction clause. There seems to be something which is missing there. It 

says, 'The court shall, while granting a temporary injunction to restrain such 

act or to make such other order for the purposes of staying and preventing the 

wasting, damaging, alienation, sale, removal or disposition of property...". I 

would recommend, if it is not too inconvenient, to look at the object which is 

mentioned in the 'Notes on Clauses' at page 21 and draft something in a 

simpler format in that fashion. It says, "It has been observed that after 

obtaining temporary injunction the party in whose favour injunction has been 

granted causes delay in disposal of cases on flimsy and unreasonable grounds. 

To curb this practice it is proposed to amend Order XXXIX so as to provide 

that the party who applies for obtaining injunction shall also furnish security 

so that it may not adopt delaying tactics during the trial of the case. "Would it 

not be more convenient to adopt a very simple format that a person who 

applies for injunction shall furnish security to the satisfaction of the court? 

This is what the Bombay High Court Original Side rule provides, the Calcutta 

High Court Original Side rule provides. But no other High Court has this 

provision, and this Madam, has been a very iniquitous position all over. A 

party obtains an injunction whether in a writ or in a suit, and ultimately, after 

it is diposed of, it was found that this was wrongly granted, whether on 

arguments or ex parte, and ultimately, when the suit is diposed of, the party 

has no remedy. The normal rule is that the person who asks for an injunction 

and fails ultimately in that very suit has to be awarded some amount of 

damages and that act as a deterrent also to the party. There are responsible 

allegations then made and the injunctions are thereafter not applied for 

frivolously or on frivolous grounds. Therefore, the object is very, laudable 

and I would recommend very seriously that if we pick up from the very object 

which is mentioned at page 21 and draft the thing in a very simple form and 

leave it entirely to the discretion of the court to mould the relief with regard to 

security, it would be far better because we cannot imagine while at this 

drafting stage all the possibilities on which or the different types of suits in 

which injunctions are applied for. That is my respectful submission. 
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SHRI H.HANUMANTHAPPA (Karnataka): Madam Deputy Chairman, I 

am just on the point of injunction particularly when ex parte injunctions are 

given, there should be some limit. I would like to refer to a case here. Some 

person got an ex parte injunction. For six years, the case has not reached 

even. We are discussing the amendments. If a case is not listed or reached for 

six years, what is the remedy? An ex parte injunction has been given by the 

High Court and the case has not reached at all. Unfortunately, it is a case of a 

divorcee, a woman, who belongs to Scheduled Caste. In 1993, she got some 

sanction. Some fellow who is not connected with the case at all, filed a writ 

and got an ex parte injunction. Now, we are approaching 2000. It is a case of 

1993. Six years have already passed but the case has not reached at all. What 

is the remedy? If the case is reached, if it is listed, then the question of 

amendment comes. We are talking of amendments.  But how to see that the 

case reaches. 

SHRI RAM JETHMALANI : You are talking of adjournment, not 

amendment. 

SHRI H HANUMANTHAPPA: I am not on adjournment. If the case is 

heard, then the question of adjournment arises. It is not even heard. It is not 

even listed. It has not reached. What is the remedy? I think you have to find a 

remedy for this. Six years have passed but it has not been listed. Whenever 

there is an ex parte injunction, the moment the respondent comes and appears 

before the court, the ex parte injunction should cease and the matter should 

proceed. The respondent has come. She has filed her objections. She is being 

represented by an Advocate. But nothing is heard for six years. There should 

be a remedy for this. While granting an ex parte injunction, there should be a 

limit. The moment the respondent comes and appears before the court, the ex 

parte injunction should be withdrawn. Otherwise, there is no remedy. Of 

course, I was the Member of the Department-related Standing Committee 

who came forward with all these amendments.  ...(Interruptions)... 

SHRI RAM JETHMALANI: Now, the cat is out of the bag. 

SHRI H. HANUMANTHAPPA: Some of the amendments are in 

pursuance of the recommendations of the Standing Committee which the 

Minister does not want to disclose here. So I support the amendments. 
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THE DEPUTY CHAIRMAN: I have three more names with me and 

everybody is supporting the Bill. If they want to repeat the same thing, then 

they should say, ' I support whatever the rest have said.' If they want to say 

anything new, then they are welcome to speak. I have two pepple from the 

BJP. From AIADMK, Mr. Thallavi Sundaram and Mr. Margabandu. I will 

call Mr. Margabandu first. You also give us some margdarshan on this.  

...(Interruptions).... 

SHRI R. MARGABANDU (Tamil Nadu): I make my request to the 

hon. Minister for Law regarding Section 102. "No second appeal shall lie 

from any decree, when the amount or value of the subject-matter of the 

original suit does not exceed twenty-five thousand rupees." ... 

(Interruptions)...  That is the amount. 

THE DEPUTY CHAIRMAN: It is amended to ten. It is not a 

correction; it is an amendment. 

SHRI R. MARGABANDU: In 1976, this Section was amended, giving 

effect to no second appeal in certain suits. No second appeal shall lie in any 

suit of the nature cognizable by Courts of Small Causes, when the amount or 

value of the subject-matter of the original suit does not exceed three thousand 

rupees.   So, the existing rule contemplates only money suit.   It is 
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only money suits, not title suits; titles are not involved in that. If it is a small 

cost money suit; if it is of a value of Rs. 3,000/-, no second appeal will lie. 

That is acceptable and reasonable also. This amendment will lead to drastic 

results. There is no question of amending this existing Section 102. If the 

property is less than Rs. 1000/-, or, Rs. 2000/-, or, Rs. 3000/-, then there is no 

qualification added to that. The only qualification is for the value above Rs. 

10,000/- or so. If this Section is applied to any property dispute, or, any title 

dispute, which involves a value of less than that amount, then the affected 

party will be put to a great loss. I humbly request that the consequences of 

amending this Section may kindly be considered. If it is only a money suit, or, 

a mortgate suit, or, any such thing, it does not matter; nobody will be affected. 

If any property is involved and if this qualification is added, those persons will 

be deprived. The intention of the Parliament is to see that there is no piling up 

of cases in the High Courts by way of second appeal. It is already there. Now, 

the High Courts are liberally admitting the second appeals, seeing the faces of 

the lawyers. Some Judges are admitting second appeals looking at the faces of 

the lawyers without going through the contents of the dispute that is involved 

in the case. While admitting the second appeal, the Judges consider what 

substantial law is involved in that case. If they confine to that position, more 

than 50% to 60% of the. second appeals can be disposed of at the initial stage 

itself. The leniency of the Judges give room for mounting of second appeals. 

So, my humble submission is that if this amendment is passed, it will lead to a 

drastic situation. I humbly request, as a practising lawyer, that the existing 

amendment, which was introduced in 1976, should be retained as such and 

this amendment should not be insisted on. 

In the case of service of summons, there are archaic principles of 

sending the summons, refusing the summons or, in a way, evading the 

summons. It takes years together. Nobody takes the responsibility. The courts 

are also very liberal in granting adjournments and in granting time for sending 

the summons. Fresh notice is given for ten or fifteen times. That doesn't serve 

the purpose at all. A period of 30 days has been very rightly fixed. If it is sent 

for the first time and if he evades the summons, order the issuance of notice for 

the second time. If he refuses to receive that, straightaway order for 

publication and close with that. If that procedure is adopted, within three 

months it will come to an end. Instead of resorting to such a course, we are 

ordering issuance of notice time and again.  Similar is 
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the case with regard to filing of the written statement also. In the case of a 

pro-note only two defences are open, one is denial of execution and the other 

is "not supported by consideration". The lawyers go on seeking time because 

of these two reasons of defence and the Judges sitting there, without applying 

their mind, are granting time for filing the written statement. Even in a pro-

note case they take four years or five years for filing the written statement. 

That is the sorry state of affairs in the sub-courts and the munsiff courts. 

There should be some time limit for filing the written statement. 

Another suggestion which I would like to make is this. On the advice 

.of the lawyers or at the instance of the clients themselves—they manage the 

lawyers—they send the summons to the wrong address or to an address not in 

existence, knowing full well that the defendant is not living in that particular 

address. Repeatedly the notice is given and it is delayed. If it is delayed, when 

it comes to the court, the court must tighten its hold and see that his claim is 

rejected. If such a fear is inculcated in the mind of a lawyer or the party who 

is indulging in such delaying tactics, most of these delays can be reduced. 

Then, madam, I would like to say something with reference to 

injunction suits, which my hon'ble friend Shri Hanumanthappa has also 

referred to. Order XXXIX Rule (3a) which has already been amended 

subsequently wherein if any application, or any ex parte injunction is 

granted, it should be disposed of within 30 days, but it has not yet been 

adopted by most of the courts. And the letter of law is, if it is followed in the 

case of ex parte injunctions, necessarily, this problem will be solved and this 

has to be done. I am referring to Order XXXIX, rule (3a), saying so because 

under Order XXXIX 39 (3a) which relates to interlocutory applications, 

where if any ex parte injunction order is granted, it has to be disposed of 

within 30 days. But in the guise of dragging the proceedings, some bare 

injunction suits are filed, not for the declaration, and filing some kind of 

receipt or tax receipts etc. they obtain injunctions. Mr. Hanumanthappa has 

rightly said that by obtaining an order of injunction in a mere bare injunction 

suit, it takes years together and the other party is put to harassment under the 

same Order XXXIX Rule (3a). Though it is applicable only to interlocutory 

applications, it should be made applicable to regular suits, to the bare 

injunction suits also. Recently, madam, Section 89 was introduced.  But in 

view of the introduction of the Arbitration Act, that 
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Section 89 has already been omitted. Now, by this amendment, it is sought to 

be introduced, as rightry said by Shri Thirunavukkarasu. If it is referred to an 

arbitration proceeding, just like the commissioner, he should not take a long 

time. For disposing these matters, it should be rather time-bound. 
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SHRI RAM JETHMALANI: Madam Deputy Chairman, I am 

grateful to the hon. Members who have spoken  on  this, and I am also, in a 

sense, very happy, and, perhapsreven flattered, not on my behalf, but on 

behalf of Mr. Khalap, who was the original author of this Bill, that this Bill is 

not being seriously opposed by anyone. Some valuable suggestions have been 

made which, of course, deserve a very respectful consideration. 

Madam, I wish to share one thought with the House. It is an illusion, 

which some people have, that law is the solution to all our problems. It is not 

so. Lawyers themselves have sedulously spread this illusion; it gives them a 

sense of a little importance. There are so many things, which the hon. 

Members have said, which are true and which are very sordid facts. But, 

Madam, for them, the solution is not legislation or amendment of the Civil 

Procedure Code Now, for example, my learned friend just said that judges are 

becoming politicised; political considerations are coming in judical verdicts. 

How can the Civil Procedure Code, by any section, prevent a judge from 

allowing politics to interfere in his decisions? That raises a serious problem in 

regard to recruitment of judges, methods of recruitment of judges, what 

should be the qualifications and who should ultimately select the judges who 

are supposed to discharge their duties without fear, without favour, without 

politics intruding into the whole affair. Now, once this is borne in mind, hon. 

Members will realise that whatever suggestions they have made are not really 

suggestions which are germane to the present topic which we are considering. 

The second thought which I want to share with this august House is that 

you cannot eliminate judicial discretion. I don't know how many of my hon. 

friends here have come across a very interesting book, not recently, but two 

or three years ago; somebody has written an excellent book. I forget the 

name of the author, though I have read that book from cover to 
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cover. The title of the book is, "Death of Commonsense". That is a book 

written by some scholar whose theme is that, in our attempt to exclude 

discretion of individuals, we have gone on framing rules. Then, we go on 

making the rules so detailed that no discretion is possible. But rules are also 

framed by human beings. Ultimately, the rule-makers leave out contingencies 

which do not occur to them, and then, when those rules operate in 

contingencies for which the rules were never framed, it produces some 

disasters, some tragic results; The author has given hundreds of illustrations 

of where attempts have been made to exclude eitheir judicial discretion or 

bureaucratic discretion, and, ultimately, it has led to disasters because the rules 

are also made by people with finite knowledge of the future, and, sometimes, 

in complete ignorance of situations which will arise in the complex affairs of 

human beings. 

Now, for example, my friend said that people play mischief in the 

service of summons. This raises the problem of competence and integrity of 

the bailiff, it raises problems of conspiracy between the bailiff and one of the 

parties to the suit, it raises problems of judicial vigilance whether the 

presiding officer of the court is in a position to exercise some amount of 

rigorous vigilance over the staff members who are supposed to be process-

servers of the court. In fact, on the criminal side, the same thing is happening. 

Police constables are supposed to serve summons on witnesses. In sessions' 

cases and other criminal cases, police constables are supposed to do it. Now, 

all that a clever accused, a resourceful accused, has to do is to bribe the 

constable, and the constable will never serve the witness with summons, and 

when the case comes up for hearing, the public prosecutor, the police 

prosecutor, whoever he is, is totally helpless, he says, "My witnesses are not 

present, the case is adjourned. The accused has won an adjournment." How 

do you prevent it by an amendment of the Criminal Procedure Code? These 

are things which require character, which require competence, which require 

vigilance, which are qualities which cannot be brought about by legislations. 

Therefore, hon. Members have made suggestions. These are ultimately 

matters which have to be left to judicial training. 

Madam, I have gone round the country for the last so many years, 

eversince I have been associated with legal education in the Bangalore Law 

School. We have tried to create judicial academies which have come into 

existence in various States. I have personally gone and lectured to judges 
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who have been appointed. For six weeks, we have given them training before 

they assumed office. Now, we sensitised them to these moral, social and 

public issues so that when they sit on the Bench after a six weeks' or two 

months' training, they bear these considerations in mind. These are not written 

in the text of the law. They are somehow to be introduced. They have to be 

innoculated into the consciousness of the judges. They have to be put into 

their blood -stream. Now... 

SHRI PREM CHAND GUPTA : Mr. Minister, I am sorry to interrupt 

you. Why can't you introduce some system of accountability? What is 

happening is this. I am not a law person, and I don't have the law background, 

but as a layman, I want to know this. �9
��L ��� �� +� � �) ��� �� ����, 
��,l�ह �) ��� �� ���� #�� (� ��S�� ��+! �� �ह� �� .� �� �� ��"�� ह� �ह� ह� 
�� ����� @�� ह� � �� Sir, why can't we have a check like this on these people? 

After all, they are also human beings. I know, Madam, in a High Court, for 

five days in a week, judges talked only of general law, this happening or that 

happening. "�.+ @�A "#� ����, #� � ��  3
� ����� "�.+ "#�0, �"%+ ����4 � 
����� �%
)  ��)#�, /��� �%
)  ��)#� � They can have light on their cars. 

They cannot stand it if a bureaucrat or somebody else had a light on his car. 

So, my submission is, why can't you introduce some sort of accountability so 

that these people are also under check? 

THE DEPUTY CHAIRMAN: As far as Kalp Nath Rai is concerned, he 

is no more. He lost his last part of life in jail. 

 

SHRI PREM CHAND GUPTA: He died because of this. 

...(Interruptions)... I know. There is a limit. �� �, �� ����� ह� � �� �9
��L ��� �� 
�� �)+" ��")� #K�K ह� #�� L� � �ह ��N
�L� �� 
�J"���)+ �) ��� ����  � #4 L� � 
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#��, @�� �� ��,l�ह� ह� �, �ह ह� �ह ह� ? /���  �"4 �8� ��N����� ह� ? �� �� �� 
/��� ��,l�ह� ��" ���� � The torture his family had to go through, ��, �
 
4� "���%"�,� "�.4 � 

SHRI RAM JETHMALANI: Let me respond to you. 

SHRI PREM CHAND GUPTA: The whole House and the country will 

be grateful to you. 
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THE DEPUTY CHAIRMAN: He is responding.  

SHRI PREM CHAND GUPTA: I am not against anyone. I am only 

expressing myself on the facts of life. 

THE DEPUTY CHAIRMAN: The Minister is responding. Please sit 

down. 

SHRI RAM JETHMALANI: Madam, I have come across, in the course 

of my legal practice, horrendous cases of miscarriage of justice. The case 

which you mentioned is one such illustration. I do not know how to apologise 

to the dead man. 1 apologised to him when he was alive. I apologised to him 

while he was being prosecuted, before the Supreme Court delivered its 

verdict, irrespective of our political differences. He belonged to a different 

party. We had difference of opinion. All our life, we had difference of 

opinion. When his case came, I studied his papers. I did tell him that it was a 

disgrace that he was being prosecuted. Madam, what I did behind the screen 

and without letting anybody know was to see that ultimately he got justice; 

very few people will know. Some day, I will write it in my autobiography or 

memoires, if I publish them. 

I have seen other miscarriages of justice. Did you not see the 

miscarriage of justice that 20 persons were recently ordered to be hanged, but 

in regard to 16 persons, the Supreme Court said that they were innocent? I see 

these cases almost everyday. But when you talk of judicial accountability, in 

the Supreme Court, we have had a small committee of senior lawyers, which 

is called the committee of judicial accountability. We are trying to enforce the 

principle of judicial accountability. We have had opposition. We tried to 

enforce that principle of judicial accountability in a particular case and we all 

were suspended by the Supreme Court Bar Association from practice. We 

tested it. But could you possibly do it by law? What do you do to a judge 

who, out of ignorance of law or because he has not sufficient knowledge of 

law, keeps an innocent man in custody, without realising that the man is 

innocent? What do you do:? Do you punish him? 
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THE DEPUTY CHAIRMAN: If a bureaucrat or a policeman does 

something wrong, he is punished. ...(Interruptions)... 

SHRI PREM CHAND GUPTA: There can be accountability, Madam. 

THE DEPUTY CHAIRMAN: I am speaking in your term. A person 

loses the best part of his life in jail. The person loses his life due to 

somebody else's ignorance of law. Whoever gives the judgment, is he not 

accountable to this country? 

SHRI PREM CHAND GUPTA: He still is sitting over there. 

...(Interruptions)... 

THE DEPUTY CHAIRMAN: Let us not start a debate.     . 

SHRI R. MARGABANDU: Either knowingly or otherwise, if a judge 

renders a judgment, there should be some provision to prosecute him or to 

make him accountable. 

THE DEPUTY CHAIRMAN: Let the Minister speak. 

......(Interruptions).....  

SHRI RAM JETHMALANI: First of all, it will require an amendment 

to the Constitution of India .........(Interruptions) .....  

SHRI PREM CHAND GUPTA: The whole House will support you. 

......(Interruptions) .....  Only a person like him can do it and not anybody 

else. 

SHRI RAM JETHMALANI: Madam, I wish to pocket the compliment 

and just say 'yes'. But* it is an extremely difficult task. I find the ex-Chief 

Justice of the Supreme Court sitting here; I find Fali Nariman, a more 

distinguished lawyer that nobody will come across. Let two of them at least 

apply their mind and tell me how to legislate the principle of judicial 

accountability. I will certainly collaborate with anyone who wishes to 

collaborate with me in this task. I will sit with you and try to find out if there 

is a possible method of doing it by legislation. According to me, the method 

is to improve our appointing procedures. For that we are trying now this 

experiment with the idea of National Judicial Commission, a National 

Judicial Commission in which the Government will be represented, in which 

the leaders of opposition will be represented, the bar, social elements, 

sociological experts will be represented.    We are trying to make 
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an experiment. Ultimately, you have to select proper judges. You cannot 

send a judge to jail or, may be, if it is a gross case, you will stop his 

promotion or you may ask him to resign. But, these are the 

matters ...... (Interruptions)...... 

THE       DEPUTY       CHAIRMAN: Let       him        finish. 

.... (Interruptions)....... Do-not interrupt like this.   He is in the middle of his 

sentence. 

SHRI RAM JETHMALANI: These are the matters which require very 

deep thought and to the extent I subscribe to the principle of judicial 

accountability. Judges are responsible to the people of India. There is no 

doubt about it. The people of India are sovereign. If judges cannot produce a 

legal system which brings justice to the common man, then a judge is not 

worth his robes and he does not deserve the salary which he is getting. He is a 

blot on the public exchequer and he is a blot on the system. But, how do we 

improve this system? Merely changing the Civil Procedure Code or making 

any amendment to the law cannot change the system. 

THE DEPUTY CHAIRMAN: What happens in the other countries? 

SHRI RAM JETHMALANI:  India compares to a lot of countries.   We 

are now 185 in the comity of nations............. (Interruptions) .......  You believe 

me that the criticism that I harbour in my mind about our judges, our judges 

can hold the candle to the best in any part of the world. Our judicial system 

compares to many countries and when I say 'many', I have to mean it an 

overwhelming majority of the nations which constitute the comity of nations, 

and we are better off. We have to go to some other countries and see what is 

happening there. Look at your own neighbours. The system is absolutely 

cracking down there. The judges are not able to hold their own and defend 

the Constitution of their own country. 

SHRI PREM CHAND GUPTA: You must look at the advanced 

nations ........(Interruptions).....  

SHRI RAM JETHMALANI: I am comparing myself, therefore, with 

those nations' and countries which you have in mind. No country of the kind 

that you have in mind haj? a system of legislated judicial accountability. Judicial 

accountability is a matter of convention and it is a matter of convention; it is a 

matter of character. His colleagues once asked the Lord Chancellor who 

makes appointments, "How is it that you make such good 
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appointments all the time?" The Lord Chancellor answered, "If I go and sit 

with the members of the bar at a lunch table or a dinner table, can 1 look 

them straight in the eyes if I make one bad appointment?" Now, this is the 

character which comes up. We have to build that character. I do not underrate 

our character. 1 do not wish to say that our character is less than anybody 

else's character. These things are not said. If some of these things are failed, 

then you have to secretly strive to improve things. 

SHRI JANARDHANA POOJARY (Karnataka):  We are thankful to the 

hon. Minister ...... (Interruptions) .......     Madam, the way in which he has 

responded to your questions, we are thankful to him for that. At the same 

time, he made a mention of character and the appointment procedure that 

applies to the judicial officers. I may submit, when the nation is prepared 

even to make the Prime Minister, the Ministers, the Members of Parliament 

and the Legislature, accountable; when the Prime Minister of the country is 

prepared to say that he is prepared to be covered under the Lok Pal Bill, and 

when the accountability is the most important factor in this country, why is 

the judiciary, as expressed by this august House, not accountable? They are 

also human beings. They are also subject to every desire. Temptations are 

there in this country. Vices are there. When all the other wings of the 

Constitution, democracy, are subjected to accountability, why is this 

particular wing - judiciary - not accountable? I am also a lawyer. I had also 

practiced for eighteen years. I also had juniors and my own juniors have 

become judges. Now, my submission to you, Madam, and through you, to the 

hon. Law Minister, is this. He is a competent person. He can apply his mind 

with the help of other people. Here, the accountability should be there for the 

judicial officers also. You may be knowing that we have come across so 

many instances. What is happening in the higher judiciary? Corruption is 

there. Even if it is not within the reach of a poor man, he is paying to some of 

the judicial officers who are at the higher level. Why? There is no 

accountability. Nobody is there to look into the actions of those people. So, 

you have put a very, very relevant question. It is a very serious matter. The 

House and the entire nation will be grateful to this Government if they take 

some action. There has to be transparency, so far as their functioning is 

concerned. 

SHRI M. VENKAIAH NAIDU (Karnataka) : I am afraid, such a 

sweeping remark against the judiciary is unnecessary. I do not think that it 

deserves to be on the record....... (Interruptions) ....... 
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SHRI JANARDHANA POOJARY: Here, this is the forum. When they 

pass such sweeping remarks about you people, we people, this is the forum 

where we can also express our views. We are not casting any aspersions. 

11 is a ground reality .....(Interruptions).......  

SHRI M. VENKAIAH NAIDU: Making a sweeping remark against 

judiciary is not a good thing ...... (Interruptions) ......  

SHRI KHAN GHUFRAN ZAHIDI: It is not a sweeping remark. 

SHRI M. VENKAIAH NAIDU: I have brought this to the notice of the 

Chair ....... (Interruptions) ....... It is for the Chair to decide.    There is a 

provision for impeachment. We could not do it earlier when the occasion 

arose.  Let us also exhort the counsel ........(Interruptions)........ 

THE DEPUTY CHAIRMAN: May I ask everybody to sit down? Let us 

not distort the record. You have come just now. There was a discussion in the 

House, when the Minister of Law brought the Code of Civil Procedure 

Amendment Bill. There was a discussion on this. The question of 

accountability arose. Each one of us, as individuals, is accountable to 

someone. The Parliament, the Government, the people, the bureaucracy, the 

army, the police; everybody is accountable. Some Member felt that in certain 

cases, specifically, in the case of Mr. Kalpanath Rai, the higher court said that; 

it is not any member's judgment. The higher court, as has been mentioned in 

the House, said that a particular judge who called him "Deshdrohi",      or,      

whatever      it      is,      did      not      apply      his 

mind...... (Interruptions)....... Just    one    minute........(Interruptions) .......You 

can correct the record. The main thing here is, one person lost a couple of 

years of his life in jail. It hurt his sentiments and mentally he was disturbed. 

In these cases, what should be the responsibility of the country? That is it. No 

comment is being made on any particular person. No allegation, while I am 

presiding over the House, has been made, without substantiating it. But there 

are.cases where aberrations have taken place. This House is also responsible 

to the people of the country to try to correct those aberrations and that was 

being referred to the Law Minister because he got the maximum number of 

compliments today. I have never seen any Minister getting, across the House, 

compliments saying, "You are competent." I do not know whether they really 

want to compliment him or want to hang him. That is what he has to do and 

that has been happening.   So, there was no 
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compliant against any particular individual. A case was referred. So, do not 

get worried. No judiciary is being insulted over here accountability question 

was raised in the House.  ����%+� ��ह�, ?� �
 �N
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SHRI RAM JETHMALANI: Madam, some hon. Members are of the 

view that judicial accountability can be enforced by legislation. I am prepared 

to sit with them, collaborate with them, discuss it as long as they want. If we 

could arrive at a consensus on that issue, I can assure the House that I would 

certainly bring that measure before the House. But I will discuss with each 

one of them. Now, somebody talked of adjournments. I agree that one of the 

most copious causes of the delay in our judicial system, in our legal system, is 

the unjustified adjournments. But who is responsible for adjournments? First 

of all, the petty-fogging lawyer. A lawyer will always tell you "I am obeying 

the instructions of my client. He has told me that his father is not well, or, his 

son is getting married. 1 am applying for an adjournment, as per his 

instructions." What do you do with the judge? The judge whose only purpose 

is to sit on the bench and make himself very pleasant to the lawyers so that 

his popularity does not come down, grants an adjournment. You cannot 

legislate these things by law. How do you legislate in the Civil Procedure 

Code that no judge shall try to please the lawyer and grant an adjournment? 

You cannot do that. These are matters of training and character. As I said, the 

judiciary has to be sensitised. We are trying to find out methods of how 

young judges, before they sit and start their judicial functions, can be 

sensitised to these great issues. I have told the Bar Council of India that I am 

vicariously/ responsible. I am a lawyer myself. I am responsible for the 

conduct of the whole legal system because I am one of them. I have told the 

Bar Council of India to enact a rule of professional conduct. A lawyer who 

habitually asks for adjournments in the court with the sheer purpose of delay, 

should be debarred from practice, penalised. Now, this again is a matter of 

judicial ethics, or, professional ethics that can only be taught at the law 

college level. We have introduced a paper on professional ethics in our law 

colleges.  We subject students to an examination in that paper. But these are 
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not matters that can be done by law. Sometimes, adjournments are absolutely 

necessary. So, the power of adjournment cannot be taken away from the 

judges. It must be left to their discretion and good sense. My friend, Shri 

Ranganath Misra, gave two suggestions. He said that he is not able to 

understand the meaning of the expression 'elements of a compromise' or 

'elements of a settlement'. What it really means is that if, at any stage of the 

litigation, during the course of a hearing, a sufficient data has appeared before 

the court, on which he can prima facie come to 

a ..... (Interruptions) .......   That expression was, itself, a subject-matter of 

controversy, when the Committee was considering this. They arrived at the 

final solution that this is the best expression to use. 'Elements of a 

compromise' means that when a judge Distinctly feels that he has sufficient 

material and has sufficient idea of the controversy, that the matter is capable 

of being settled, he must ask the parties to go in for a settlement. Otherwise, 

when you say that there should be a compulsory obligation for bringing about 

a settlement, that is provided by another section in which the judge, after 

reading the pleadings and framing the issues, after he has a hang of the matter, 

is supposed to mandatorily tell the parties to opt for one of the methods of 

conciliation and settlement. That is also provided for. But Sir, once again, as I 

have said, if you think that the Civil Procedure Code requires further 

amendments, please come back with formulated amendments after some time, 

after we have worked on this present amendment system. As I said, this is not 

the best but it is better than what we have had before. This will go, to some 

extent in ,alleviating the miseries of our judicial system. The other day, when 

people talked of the deficiencies of the legal system, my Prime Minister, who 

is sitting here, said that this was the failure of religion, the failure of dharma. It 

is a religious duty.  In fact, it is a religious duty that people must get justice. 

�2"A	2$�: �
�� @�� �ह� L� ? 

THE PRIME MINISTER (SHRI ATAL BIHARI VAJPAYEE):   I said 

"dharma", not "religion". 

THE DEPUTY CHAIRMAN :    The Prime Minister has a right of 

"Dharma". 
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4.00 P.M. 

SHRI RAM JETHMALANI : Madam, I only mention one suggestion 

that Fali has made. Fali is right that in good old days, when the Bombay High 

Court used to issue an injunction, at the time of issuing an injunction, they 

used to insist upon security being granted and being taken from the plaintiff. 

Now, this amendment says that it shall be compulsory hereafter. It says that 

security shall be mandatorily taken from the plaintiff when he obtains an 

injunction from the court and that security will cover both the compensation 

part and the other part which is more important. The effect of it is, now there 

is an insistence that every plaint shall be supported by an Affidavit so that 

people should realise that they cannot just go with any false case to the court 

and get away with it, after getting an injunction. My friend, Shri 

Hanumanthappa, is right that people obtain injunctions. Thereafter, there is 

no service and matters do not even come up on the calendar cause-list. What 

does the other side do? What does the other side's lawyer do? If he finds that 

the matter is not being heard, it is his duty to go to the judge, make an 

application "you have granted an injunction the other day; please hear this 

matter". The Bombay High Court invariably made an order, while issuing an 

injunction, that the respondent shall be at liberty on 24 hours' notice, to bring 

up this matter for hearing before the judge and, if he gave 24 hours' notice, 

the matter was heard. Now, the judges have to be sensitised. 

SHRI H. HANUMANTHAPPA : It may come in the usual course. 
Even after six years, sometimes it does not come. 

SHRI RAM JETHMALANI : I agree. Once again, the remedy is not 

amendment of the Civil Procedure Code. The remedy is, education of our 

judges and sensitising them to these problems. Madam, with these words 

....(Interruptions).... 

SHRI R. MARGABANDU : Madam, the question of appeals 

.... (Interruptions).... 

SHRI RAM JETHMALANI : Madam, the question of appeals was dealt 

with by Shri Mishra as well as by Shri Margabandu. Shri Mishra said that, 

sometimes, these writ matters were heard by a single-judge; and, sometimes, 

by a division bench. I agree with him that this is a matter of rule- making in 

the High Courts, and we should make it that all the matters should be heard by 

a divLion bench. But some of the writ matters themselves are so paltry that it 

does not require wasting the time of the 

177 



RAJYA SABHA [29 NOVEMBER 1999] 

division bench. They are either matters without merit, or, they are matters 

which have really no stake at all. But we will sensitise the High Courts to this 

matter that as far as possible, create unformity. After all, when a single judge 

of the High Court decides, there is a Supreme Court to correct 

it.  Mr. Margabandu said that second appeals ....... (Interruptions) ....... 

SHRI R. MARGABANDU :What I am saying is ...... (Interruptions).......  

SHRI RAM JETHMALANI : You are happy with Rs. 3000/- , but not 

with Rs.10,000/- .......... (Interruptions) ......  

SHRI R. MARGABANDU : No, no. Even now this can be raised to 

Rs. 25,000. I do not have any objection. If it is a money matter, then it is 

all right, but if it is matter involving title, if you fix a limit as Rs. 10,000/- or 

Rs. 25,000/-, most of the appeals will be disposed of. Lot of damage will 

be caused. If the matter involves title, some consideration is needed. 

..... (Interruptions) ......  

SHRI RAM JETHMALANI : Madam, the amendment only takes away 

the right of second appeal. Now, it is well known that second appeal lies 

only on a point of law. If you are deprived of the remedy of a second 

appeal, you have always the remedy of going to a division bench, which 

lies, you have a remedy under 227, which lies; all those things are available. 

..... (Interruptions) ......  

SHRI R. MARGABANDU . By this section, if any second appeal 

involves less than Rs. 10,000/-, even if it is a title suit, it will be thrown out, 

it will not be entertained. But there is a danger. The Law Minister should 

take into account this aspect and see that ........ (Interruptions) ....... 

SHRI RAM JETHMALANI : I do not want to go into the details of the 

law. You know that even in a title suit, you have to value the relief which 

you claim. Now, for the purpose of court fees, you value it deliberately at 

less than Rs. 25,000/-. You will not have the right of appeal. But if you 

value it properly, you will have the right of appeal ........... (Interruptions) .......  

SHRI R. MARGABANDU : No, no; in the case of title, it is only 30 

times of the value ....... (Interruptions) ......  

THE DEPUTY CHAIRMAN : Mr. Margabandu, please sit down. 
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SHRI RAM JETHMALANI : Now, let us give this experiment a little 

trial, and if you want it, we can come back with an amendment. 

..... (Interruptions) ......  

THE DEPUTY CHAIRMAN : Mr. Margabandu, please do not argue. 

The Minister has promised that he is going as per your suggestions, 

whichever amendments you want you can come forward with them. This Bill 

is going to be passed as it is. If you have any valuable suggestions, which I 

am sure you all have, come up with them; not on the spur of the moment, but 

please come thoroughly prepared, discuss it with the Minister. Let him bring 

a very comprehensive legislation before the House. Now, I am going to put 

the Motion to vote. 

SHRI RAM JETHMALANI : Therefore, Madam, I pray that the House 

may proceed to pass it. 

THE DEPUTY CHAIRMAN:    The question is: 

"That the Bill further to amend the Code of Civil Procedure, 1908, the 

Limitation Act, 1963 and the Court Fees Act, 1870, be taken into 

consideration." 

The motion was adopted. 

THE DEPUTY CHAIRMAN: We shall now take up clause-by-clause 

consideration of the Bill. 

Clauses 2 to 8 were added to the Bill. 

Clause 9: Amendment of Section 96 

THE DEPUTY CHAIRMAN: The question is: 

'That clause 9 stand part of the Bill." There is one amendment. 

SHRI RAM JETHMALANI: I move this very innocuous amendment. I 

move: 

'That at page 3, line 21, for the words "twenty-five thousand rupees", 

the words "ten thousand rupees" be substituted". 

THE DEPUTY CHAIRMAN: The question is: 

'That at page 3, line 21, for the words; "twenty-five thousand rupees", 

the words "ten thousand rupees" be substituted." 
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I think Ayes have it. 

The motion was adopted. 

SHRI H. HANUMANTHAPPA: Nobody said that. 

THE DEPUTY CHAIRMAN:  Quietness is also approval.    I am using 

that kind of excuse. 

I shall now put clause 9, as amended, to vote. 

Clause 9, as amended, was added to the Bill. 

Clauses 10 to 30 were added to the Bill. 

Clause 31: Insertion of new Order XXXIXA 

THE DEPUTY CHAIRMAN: The question is: 

"That clause 31 stand part of the Bill. 

There is one amendment, No.4, by Shri Ram Jethmalani". 

SHRI RAM JETHMALANI: I  move: 

That at page 12, lines 5 to 16 be deleted. 

The question was put and the motion was adopted. 

Clause 31, as amended, was added to the Bill. 

Clauses 32 to 35 were added to the Bill. 

Clause 36: Amendment of the Second Schedule 

THE DEPUTY CHAIRMAN: The question is: 

'That clause 36 stand part of the Bill.' 

There is one amendment, No.5, by Mr. Ram Jethmalani.' 

SHRI RAM JETHMALANI: I move: 

'That at page 15, lines 21 to 27 be deleted' 

The question was put and the motion was adopted. 

Clause 36, as amended, was added to the Bill. 

Clause I: Short title and commencement 
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THE DEPUTY CHAIRMAN:   I want to keep my procedure proper. 

The question is: 

'That clause 1 stand part of the Bill.' 

There is one amendment. 

SHRI RAM JETHMALANI: I move 

That at page 1, line 5, for the figure "1997" the figure "1999" be 

substituted. 

The question was put and the motion was adopted. 

THE DEPUTY CHAIRMAN:     Until and unless you move, I cannot 

move. 

SHRI SANGH PRIYA GAUTAM: It should be taken as moved. 

THE DEPUTY CHAIRMAN: No. 

Clause 1, as amended, was added to the Bill. 

ENACTING FORMULA 

THE DEPUTY CHAIRMAN: The question is: 

"That the Enacting Formula stand part of the Bill." 

There is one amendment, No. 1. 

SHRI RAM JETHMALANI:  I move: 

"That at page  1,  line  1,   for    the word "Forty-eighth" the word 

"Fiftieth" be substituted." 

The question was put and the motion was adopted. 

The Enacting Formula, as amended, was added to the Bill. 

The Title was added to the Bill. 

SHRI RAM JETHMALANI: Madam, I move respectfully: 

"That the Bill, as amended, may now be passed." 

Th% question was put and the motion was adopted. 
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THE DEPUTY CHAIRMAN: Thank you very much. 

SHRI   RAM  JETHMALANI:  Thank  you,   Madam.   Thanks   to  the 
Members of the House. 

Thanks everybody. 

The House then adjournd at nine minutes past four of the clock till eleven of 

the clock on Tuesday, the 30th November, 1999. 
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