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THE CONSTITUTION (AMENDMENT)
BILL, 1999
{Inscrtion of New Article 16A)

DR. Y. RADHAKRISHNA MURTY
{Andhra Pradesh): Sir, I move for leave
to introduce a Bill further to amend the
Consitution of India.

The question was put and the motion
was adopted.

DR. Y. RADHAKRISHNA MURTY:
Sir, 1 introduce the Bill.

_THE CONSTITUTION (AMENDMENT)
BILL, 199

(To Amend Ariicles 129, 217 etc.) —
Continued

THE  VICE-CHAIRMAN  (SHRI
JOHN. F. FERNANDES): Now, we take
up further consideration of the
Constitution (Amendment) Bill, 1996,
moved by Shri V.N. Gadgil on the 15ih
December, 1998. :

Shri Kapil Sibal to continue.

SHR] KAPIL SIBAL (Bihar): Sir, it is
wmy privilege today to rise 1o continuc
with the discussion on the Constitution
{Amendment) Bill, 1996, moved by Shri
V.N. Gadgil. This is a subject close to my
heart, because I think, the time has come
for the Government to have a fresh look
at the process of appointments to the
superior judiciary. It is a welcome
suggestion that this power of appointment
be vested in a judicial commission. 1
think, it is important at this point of time
to indicate as to why there is a need for a
judicial commission.

As you are aware, under Ariicle 124 of
the Constitution of India, appointments
to the Supreme Court of India are to be
made by the President in consultation
with the judges of the Supreme Court of
India and to the High Courts in the
States, as the President may deem
necessary for the purpose. Now I know
that there is no country in the world —
apart from, I think, Trinidad and Tobago
—— where the power of appointment is not
with  thc executive. This is very
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important. It may be true that in 1993
when the Supreme Court of India
reviewed S.P. Gupta’s case and in the
advocates on Rccords Association casc,
they came to the conclusion that this
power should be taken away from the
executive and should be vested in
themselves. I have the greatest respect
for the judiciary. But I must say that to
an  ordinary person reading the
Constitution in the context of the
Constituent Assembly debates, it seems
clear that this power must remain with
the exccutive and cannot be vested in the
judiciary itsclf because it will, in fact,
dislodge the very delicated balance of
power and the very theory of separation
of powers which forms the basis of our
Constitution. I would, therefore, at this
point in time just indicate to you various
Constitutions of the world and the
process of appointment to the higher
judiciary in those Constitutions. Sir, in
the Australian Constitution, for example,
Federal Judges are appointed wunder
section 72 by the Governor-General in
Council. This entire matter is a matter
invoiving the Federal Minisiry and the
recommendations are made by the
Attorpey General in Australia; and the
formal ratification of the appointments is
made by the rFederal Executive Council.
So, the entirc process is vested in the
executive. In Canada too, the Governor-
General appoints ithe Judges to the
superior district and country courts in
each province; and the High Court
Judges are also appointed by the
Governor-General.  Of  course, the
Federal Judges themsclves are appointed
by the Cabinet on the recommendations
of the Minister of Justice. So, as you sce
even in Canada where there is a
separation of power, they have a
somewhat federal structure. The power of
appointment continucs  with the
executive. In the United Kingdom, again
appointments are made by the Queen on
the . rccommendation of the Lord
Chancellor. The Lord Chancellor
personally reviews the field of choice in
detail in close consultation with certian
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senior members of the judiciary. So,
there is a free discussion, a free debate, a
free chaoice, but all with the executive.
The over-riding consideration, of course,
is to maintain the quality of the Bench
and independence of the judicial system.
Sir, the Lord Chancellor staff consists of
a permanent Secretary of the Judicial
Appointments Group and that Judicial
Appointments Group is headed by the
Deputy Secretary and he has two
Assistant  Solicitors and Senior Legal
Assistants to help him. The reason is that
the executive uitimately has to look at
the entire judiciary in .the country, the
persons available and it is to make a
choice and that choice again is left to the
executive in the Great Britain. In the
United States, the process is even more
open. The Supreme Court Judges, the
Court of Appeal Judges and the District
Court Judges are nominated by the
President. And that nomination is
confirmed by the United States’ Senate.
Sir, as you are aware, there is a Scnate
Judiciary Committee and when
nominations are sent to the Senate
Judiciary Committee, there is an open
public debate and by virtue of that open
public debate, the merits and the
demerits of the candidates are discussed
in public. I do not think, maybe it is not
advisable, that we, in India, should adopt
such an open procedure. But we also
should not have an entirely closed
procedure. Sir, we have always known to
strike a balance, a mature balance, a wise
balance. Therefore, it is time to start
thinking about the judiciary. It is time to
strike that balance. It is time to tell the
Supreme Court, “You don't have an
exclusive right over the appointments of
Judges”. On this, T do not think there
will be a debate. I think that all parties
would agree to this procedure. In fact, in
the United States, the names of
individual candidates are recommended
by the Senators themselves. So, the
legislators individually are vitally involved
in the process of appointment. That, 1
think, is a very, very healthy process by
which appointments should be made to
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the higher judiciary. Of course, the only
country in the world which has a Judicial
Commission or something like a
Commission — it is not called a Judicial
Commission, but it is a Judicial and Legal
Services Commission — is Trinidad and
Tobago. And the Chief Justice is
appointed by the President there after
consultation with the Prime Minister and
the Lcader of the Opposition. But the
Judges are appointed and promoted by
the President on the advice of the
Judicial and Legal Services Commission.
So, there is a bifurcation. The Chief
Justice is appointed by the Prime
Minister or the Executive and as fas as
the other Judges of the superior courts or
the Supreme Court are concerned, they
are appointed on the aid and advice....

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): I am sorry to
interrupt. We have only 29 minutes left
for this Bill. 1 have cight spcakers. So I
think cvery Member should take five
minutes each.

SHRI M. VENKAIAH NAIDU
(Karnataka): Sir, you may extend the
fime.

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Yes, 1 will
give him more time. But T am trying to
make it bricf,

SHRI KAPIL SIBAL: Sir, I thought
this was an oppoutunity where we could
all... (Interruptions).

SHRI R. MARGABANDU (Tamil
Nadu): Some more time should be given
to this Bill to discuss it threadbare. =

THE VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): It is for the
House to decide. 1 have a sheet before
me which says that the time left for this
Bill is 29 minutes. The time already taken
is one hour 21 minutes. I do not want to
intefrupt you, Mr. Kapil Sibal. You have
taken seven minutes. Therefore, I wanted
to remind you. Please continue.

SHRI KAPIL SIBAL: Thank you very
much.
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Sir, 1 would like to go back to the
genesis of this problem because 1 think
the Goverament, in fact, has been
making vital statements on the judiciary.
Unfortunately, we do not have a mention
of this in the Presidential Address. But 1
am sure that the Government is, in fact,
committed to bringing to the House a Bill
relating to the setting up of a Judicial
Commission. But, Sir, let me go back a
little. Let me now indicate to you as to

why the Supreme Court thought it
necessary to vest this very, very
important, significant, power of

appointment to the higher judiciary itsclf.
I would rccall the words of Chief Justice
Chandrachud, who was the Chief Justice
of this country for eight years. He has
said that the system of appointment of
Judges to the superior judiciary s
outmoded and should be given a decent
burial. That was the opinion of our ex-
Chief Justice. He, therefore, suggested
that there should be a collegium and if
there is a collegium, then the appointment
process will be far more credible and ace-
petable. And a single individual in the
narrow confines and secrecy of the
Chamber shouid not be appointing Judees.
This is very significant, and what is hap-
pening today? 1 would like to place
before you a larger issue. you see, in
Government, when a process of appoint-
ment moves, that process itself is public.
When ultimately you have to appoint
somebody in the Goverpment office, the
file moves from the Under Secretary, it
goes to the Deputy Secretary, it goes to
the Joint Secretary, it goes to the Secret-
ary, and then it goes to the Minister
concerned, and by that time, everybody
knows whose names are on the list. So,
that is inherent in the process of public
procedure, and because of that, the
merits and demerits of a candidate are
always put on record because there is
somebody or the other always for or
against the candidate. So, there is a
material collected in the process which is
inherently public, which makes the entire
process far more objective. Now, let us
compare this procedure with what we
have today. Now, in the Judiciary, if you
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have to make an appointment say to the
Supreme Court of India, then what hap-
pens is that the names ase never re-
vealed. The Judges confabulate among
themselves. Now, Judges are also human
beings. They are not super human beings.
They have their own failings, just as we
have. Therefore, they have their likes
and dislikes, and the file never moves up.
The filc is retained by the superior Judici-
ary in their Chamber, and therefore, the
process never becomes public. Of course,
at a ceriain point in time, the Govern-
ment is also consulted.- But ultimately, in
accordance with the 1993 judgement, the
primacy is still with the Chief Justice, and
now, of course, with the collegium of first
five ,Judges. So, the whole procedure
then is confined within the narrow confi-
nes of the Chamber. We, a democracy,
cannot accept it. As a country which is
wedded to the rule of law, as a country
which is wedded to the concept of trans-
parency and peoples’ power, we cannot
accept this procedure on a matter of
principle. I will remind this House that in
the 121st Law Commission Report, there
was a chapter which stated that there
should be 2 new forum for judicial ap-
pointments, and the 121st Law Commis-
sion Report said that if the structure is
accepted, there will have to be an amend-
ment to the Constitution, amendment of
article 124, amendment of artcle 217, and
the Law Commission also recommended
a new dispensation, “in consultation with
a National Judicial Service Commission.”
Now, Sir, I will rccall the words of
Ambedkar when the Draft Constitution
was being debated, and he said: “It
seems to me, in the circumstances in
which we live today, where the sense of
responsibility has grown in the same ex-
tent which we find in the United States,
it would be dangerous to leave the
appointments to be made by the Presi-
dent, without any kind of reservation or
limitation, what is to say, merely on the
advice of the Executive of the day. Simi-
larly, it seems to me that to make every
appointment which the Executive wishes
to make, subject to the concurrence of
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the Legislature, is also not a suitable
procedure.” The point I am making is
that Ambedkar also suggested that there
should be a balance. Let not one wing of
the State have the absolute power, and
that is why, article 124 was very carefully
drafted and the concept of consultation
was Included. In other words, let the
process be in which the Judiciary is con-
sulted. But the ultimate power of
appointment has to be with the Execu-

tive. That is consistent with the system of-

checks and Balances. But, of course, as I
indicated to you, that even though the
power of appointment is solely with the
Executive in most of the countries in the
world, there has been a movement in the
past to move a little away and to make
that process a little more transparent, and
in that context, I will indicate that, re-
cently, in the United Kingdom opinions
were expressed that there should be an
advisory body to assist the Lord Chancel-
lor. So, even though in England we have
an Exccutive system which processes
appointments yet they are thinking in
terms of an advisory body. The National
Judicial Commission, in this context,
should be such an advisory body, but
advisory to the executive, and not to the
Judiciary. In fact, in 1972, a Justice Sub-
Committce was set up in England and it
was suggested that while the Lord Chan-
cellor should retain control over the ap-
pointment machinery, he should be
helped in the task by an advisory ap-
pointment committee. This is now the
movement away in democratic countries,
away from exclusive Executive cantrol
towards utlimate control by the Execu-
tive, but on the advice. And this is
consistent with the principle of accounta-
bility. Let the Executive have the cxclu-
sive power. Sir, in the United Statcs,
again, there is a movement which sceks
to reform the said system, and the Presi-
dent of the United States has now estab-
lished a Circuit Judges Nominating Com-
mission to recommend the names of the
best qualified persons for appointment to
the United States Court of
Appeal. Again, Sir, you see a movement
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away, some amount of accountability,
some amount of giving up of power, so
that the process is more transparent.

Sir, the Chief Justice of Australia was
also very dissatisfied with the system of
appointment and selection of judges to
the higher judiciary and, therefore, he
also suggested, and in July, 1997, set up a
Judicial Appointments Committee to be
composcd of judges, lawyers, laymen
likely to be knowledgeable in the
achievements of possible appointes. The
Royal Commission of Australia, chaired
by Justice Beattle recommended: “The
Judicial Commission should consider all
judicial appointments, including appoint-
ments of high court judges.” Sir, the
rcason as to why I am giving you these
examples is that you had the classic case
of exclusive power with the Executive
and, then, over years of cxpericnce, the
attcmpts becing made by those countries
to take away that power, to some extent,
by investing the power of recommenda-
tion in some other advisory body. Sir,
that, 1 think, is a very-very sound princi-
ple on the basis of which appointments
should bc made to the higher judiciary.
But, what I am really worried about is
the manner in which the Judiciary ex-
tracted this power and vested it in itself,
and 1 will quote to you, Sir, a
judgement—the judgement in which the
S.P. Gupta's case was sct aside. This is
what the Judge said—I quote from a
majority judgement: “Regrettably, there
are some intractable problems concerned
with judicial administration, starting from
the initial stage of selection of candidates
to man the Supreme Court and the High
Courts lcading to the present malaise.
Therefore, it has become inevitable that
cffective steps have to he taken to im-
prove or retrive the situation.” So, the
interpretation of the Constitution  was
based on the fact that the Judiciary
thought that there was a malaise in the
the system of appointments. Now that is
not a matter of intcrpretation, Sir. If .you
find that the system is not working well,
what you do is, you move an amendment
io change the system; you change the
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law. You don’t interpret the law in such a
way that its effect is that of an amend-
ment to the Constitution. Sir, T will just
read to you the plain words of Article
124. Article 124 says: “Every Judge of
the Suprcme Court shall be appointed by
the President by warrant under his hand
and seal after consultation with such of
the Judges of the Supreme Court and of
the High courts in the States, as the
President may deem necessary for the
purposc and shall hold office until he
attains the age of sixty-five year.” What
is the meaning of the word ‘consultation’
In the English language, it is a word
which has a very simple, ordinary mean-
ing, that I consult you, I seek your views.
That is ail that I do. Since you are the
person who has some knowlegde of the
persons that I wish to select, 1 write to
you and say, “Sir, thesc are the persons
that T wish to select. What are your views
on this?” And the appropriate authori-
ty,— whoecver—I have sent the letter
to—the Chief Justicc, will then give his
views und send his views back to the
Executive.

That is the process of consultation.
That is the plain, clear language used in
124(2). There can be no ambiguity on
that. But then, what have the judges held
in the 1993 dccision? The judges held
that the word ‘consultation® is ‘consent’
and ‘concurrcnce’.

SHRI SANGH PRIYA GUATAM
(Uttar Pradesh): Plcasc repeat it.

SHRI KAPIL SIBAL: Thc judges held
that thec word ‘consultation” in Articlc
124(2) is ‘concurrence’. It is ‘consent of
the judiciary’.

SHRI R. MARGABANDU: How this
judgetient right when, through this
amcndment in the Constitution instead of
removing, the word ‘censultation’, ‘con-
sent’ is added?

SHRI KAPIL SIBAL: 1 am wondering
how it is still the law of this country,
since 1993, This is what we have been
woundering. That is why I think, today’s
debate is very, very important for all of
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us because we must restore the primacy
of the exccutive—through a process of
consultation, certainly—through another
machinery so that the power of appoint-
ment is back with the executive. But the
reasons why 1 purposely quoted the
nmajority judgement is that it gives you
the rcason as to why the Constitution was
interpreted in a different manner. It says
that there was a malaise in the the system
of appointment. It says that they had to
improve and retrieve the situation. In
order to improve and retrieve the situa-
tion, thcy took over the power of ap-
pointment. 1 am sorry, Sir, as a matter of
law, that is not acceptable.

Now Sir, T will go to the other point. T
just want to point out what the Supreme
Court had said on ‘consultation’, since an
hon. Member has raised that issuc. This
is what the Supreme Court had said on
‘consultation’. They said, ‘In common
parlance—they have sct-out all the dictio-
nary meanings of the word ‘consultation’,
and then ultimately came to the conclu-
sion... though in common parlance, it
mecans; to advice, to seck an opinon, but
in thc context of the Constitution. it does
not mcan that. In the context of the
Constitutional, seheme it does not mean
that. Why? And the basis is, who better
knows the persons who are going to be
appointed in the superior judiciary except
the judges. (Interruptions).

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): SHRI Mar-
gabandu plcase sit down.

oft arcrRfa SAEfl (me wRw): s S
SE T AN Y A9 G a@ a v W
ECC ol ..(Interruptions). ..

SHR1 KAPIL SIBAL: If the judges
know who is best in the judicial system,
then the primacy must be with the judici-
ary; it cannot be with the cxecutive. Sir,
that really is the logic of the 1993 judge-
ment. Having said that, what is the kind
of Judicial Commission that we want? In
the Private Mcmber's Bill...
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SHRI SANGH PRIYA GAUTAM: It
will help the Government because it is in
the National Agenda to set-up a judicial
commission. (interruptions).

THE VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): Shri Kapil
Sibal is an hon. Member and if the
Government wants advice, then it can
hire him. (interruptions)

SHRI KAPIL SIBAL: We don’t have
much time. I am just giving the gist of
the Supreme Courts judgement and the
basis on which it overturned the law, so
that we can quickly appreciate the ooints
that we have to deal with. That’s ali. We
can go into this matter for days till
kingdom come, but I don’t think that is
nccessary. As you know, Sir, coming
back to Article 124, when the
appointment is made by the President,
that is an excercise of executive power
because the President of India, in the
excercise of his executive power, only
acts on the aid and advice of the Council
of Ministers. And that executive power
under the Constitution is vested in
Article 74, that there shall be a Council
of Ministers, with the Prime Minister as
the head, to aid and advice the President,
who shall in the excercise of his
functions, act in accordance with such
advice. Thercfore, Sir, when the
President, under Article 124, appoints
members of the superior judiciary, he
acts on the aid and advice of the Council
of Ministers.

3.00 P.M.

That aid and advice is under article 74
of the Constitution. Now the Judges have
not even iooked at this issue, The Judges
do not ever deal with this very important
Constitutional matter. As you Xknow,
today the situation is that if the Council
of Ministers send an advice to the
President, the President can return it only
once. When it is sent back the President
has to agrec because the President is the
Exccutive Head of our country. He does
not have any power of his own except the
ones that arc provided in the Constitution
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itself, which he has to exercise in his
discretion. Other than that, he has no
independent powers. So, the President
acts on the aid and advice of the Council
of Ministers under article 74. So, when
the power is to be exercised under article
124, it is really the Council of Ministers
who are exercising the power under
article 74. Therefore, when that happens,
the President has to accept the advice.
Where does the judiciary come in here?
Where does the Chief Justice of India
come in ecxcept in the context of
consultation, which is provided in article
124 itself? You cannot say that the
President, instead of acting on the aid
and advice of the Council of Ministers,
will be compelled to act on the
recommendations of the judiciary. All
that the President can do is to refer back
and still he has to accept. With the
present interpretation of article 124 what
is meant is that the President shall
appoint members of the higher judiciary
on the recommendation of the judiciary
who may consuit the executive. It is the
reverse. It is just the reverse of article
124.

Coming back 1o the issue as to what
shouid be our National Judicial
Commission, 1 think that is really a
fundamental issue. As you know, Sir,
there was originally a Bill moved, or was
to be moved. I think, in the Lok Sabha
by the late Dinesh Goswami ji, who also
contemplated the setting up of a National
Judicial Commission. He was the Law
Minister at that point of time.
Unfortunately, that could not happen. A
part of Mr. Gadgil’s Private Member’s
Bill is really what was sought to be
moved by the late Dinesh Goswami ji.
But what Mr. Gadgil seeks to do here is
not to take the power back and to give it
to the executive, but to allow the
judiciary to retain that power and,
thereforc, to some extent, I would
suggest that the Government should bring
about a comprehensive Bill to set up a
National Judicial Commission not dealing
with just appointment of Judges but with
some other things like transfer,
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investigation, etc., to which I will come a
little later. At present what is suggested
is this. He says that for the portion
beginning  with the words “after
consultation with such of the Judges of
the supreme Court” and ending with the
words “Provided further”, the words “or
the recommendation of the National
Judicial Commission and shall hold office
until he attains the age sixty-five years”
should be added and substituted. What is
suggested is that instead of consultation
with such of the Judges of the Supreme
Court the President should appoint
Judges on the recommendation of the
National Judicial Commission provided
that where the recommendation of the
Nationai Judicial Commission is not
accepted, the reasons thereof shall be
recorded in writing. Now, what is the
constitution of this National Judicial
Commission? Mr. Gadgil says, it will
consist of the Chief Justice of India, two
Judges of the Supreme Court next to the
Chief Justice of India, a senior Member
of Parliament with legal background to
be nominated by the Spcaker of the Lok
Sabha and the Union Minister of lLaw
and Justice. If this is the constitution of
the National Judicial Commission, the
executive will always be in a minority.
The Chicef Justice of India and two scnior
Judges of the Supreme Court in order of
seniority, means three members from the
judiciary. The others are a scnior
Member of Parliament and the Union
Minister of Law and Justice. The senior
Member of Parliament may not
necessarily belong to the ruling party.

THE VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): He necd not
be from the Rajya Sabha.

SHR]1 KAPIL SIBAL: Yes, he need
not be from the Rajya Sabha.

THE  VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): And not from
Rajya Sabha.

SHRI KAPIL SIBAL: Not from Rajya
Sabha.
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SHRI R. MARGABANDU: Persons
belonging to the legal profession, just like
lawyers. There is no representation.

SHRI KAPIL SIBAL: But it says a
senior Member of Parliament with a legal
background. One will assume that a
senior member of Parliament.
. (interruptions).

SHRI R. MARGABANDU: When the
Law Minister is there, there is no need
for any other member. Let there be
another member, ecither from the Bar
Council or from thc legal profession.

SHRI KAPIL SIBAL: I would give my
suggestion in a while.

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Mr.
Margabandu, a Law Minister need not be
a Member of Parliament for six months.
Then, Parliament will not be represented.

SHRI KAPIL SIBAL: But, Sir, a
senior Member of Parliament, who is at
present sitting in the treasury benches,
would be an ideal person for nomination
in this catcgory. The point that 1 was
making, ultimately, was this. We are left
with thc recommendation of the Judicial
Commission, which is nominated by the
judiciary. What is it that we are trying to
do? This is nothing more than outtressing
what the Supreme Court had done in the
1993 judgement. This has not improved
the situation or undone the legal wrong
which was committcd by the Supreme
Court in interpreting the Constitution in
the manner that it did. So, T suggest, Sir,
that the constitution of the National
Judicial Commission should be
broadbased. 1 would also suggest that you
should have the Prime Minister, or his
nominec; the Law Minister, the Chicf
Justice of India, or his nominee; one of
the judges of the Supreme Court of
India, one Chief Justice of a High Court;
cither of the presiding Officers, probably
the Speaker of the Lok Sabha, This
should be the kind of composition. Then;
a member of the legal profession, the
Chairman of the Bar Council, or, any
other entity named by the Speaker. We
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can have all this, but it must b
broadbascd. It must reflect the diverse
character of the Indian Society. It must
reflect the various interests necessary to
be taken into account in the appointment
of judges. which is the multifarious
charactes of the Indian society. It must
be there. It could not be anything else.
Otherwise, we will continue to have a
debate that you have appointed one
judge from that category, another judge
from that category. Wc do not want that.
But, Sir, this is not enough. The National
Judicial Commission, by itself, is not
enough, even if you havc all these
people. There must be a fuil-Zledged
Secretariats. There must be a fuli-time
office which will look at the performance
of the said Commission. I do not mean,
critically, no. Just for data-building. For
example, if a judge of a High Court
renders a judgement, a copy of that
judgement should automatically come to
a data bank which must be included in
the National Judicial Commission so that,
at any point of time, if you are going to
consider a  particular judge for
appointment to the Supreme Court, all
his judgements will be part of your data-
bank. The judgements that he renders in
the High Court are public knowledge
any-way, it should be in the computer so
that if at any point of time you want to
look at it, you have all his judgements
right in front of you. By reading those
judgements you will come to know what
his attitudes are, you will know his
command over language and you will
know how quickly he renders his
Judgement, at this point of time, other
than knowing the man, we know nothing
else about him. We do not want to know
the man. Parliament does not want to
know the man. Parliament wants to know
the man is represented in cold print.
Because that is how we will assess how
good or bad he is. Therefore, Sir, this
Judicial Commission should be a
broadbased body. It must have a
permanent Secretariat where there must
be a permanent data bank in respect of
each judge. Then, an assessment should
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Se made, that assessment should be made
on the basis of discussion, I do not mean
an open-ended discussion, like in the
Senate hcaring. No, I do not mean that. 1
think that will make a mockery of the
judicial system in the country. I certainly
do mean a closed-door discussion.

When | say a close door discussion, we
have the Standing Committees of
Parliament, we have the Joint Select
Committees of Parliament. We call
people from outside. An eminent person
may want to say something about a
Judge. We should not prevent him. The
hearing should be. bechind closed doors in
the sense that it should be secret. It
should not be made public. But there
should bec hearings because the fate of
this country cannot be handed over to
men who are appointed to high offices
without any criticle analysis. We cannot
afford that. This country cannot afford
that any more. 1 think that is very
important. Similarly, there must be a
procedurc adopted for the purpose of
appointment to High Caurts. I think the

"quality of appointment to the High

Courts is far more important. The reason
is, the High Court Judges come to the
Supreme Court. That is the recruiting
field. That is from where the candidates
come. Either they come from the Bar or
they come by virtue of promotion. That
is where the critical analysis has to take
place. If the quality of Judges at the High
Court level is good, naturally, the Judges
of the Supreme Court Judges will also be
goad. Unfortunately, what is happening
in this country? 1 say this with some
amount of sadness. I was investigating
into some appointments made in the last
five or ten years to various High Courts.
What did I find? These are stark facts.
Either he is somebody’s junior or
he is a junior of somebody’s brother or
he is somebody’s son or he is belonging
to a particular community. That does not
augur well for the judiciary. It saddens
me to say that. The Government must
conduct an inquiry into this matter. They
should look at the High Courts and find
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out who are the persons who have been
appointed as Judges in the last ten years.
If you look at the link, it will point to a
particular direction. Now the problem is
if we say anything outside this House,
that is a contempt of the court. I can say
this herc today. But I do not say this
outside. I am purposely saying it here
today because 1 think, the time has come
for us rcally to look at this very seriously.
This is not some kind of an exclusive club
belonging to a particular community or
class of people. We have to break this
club. Actually, that is wrong. The reason
is the process. The recason for this
problem is the proccss because it is an
" exclusive process; because it is a closed
door process, because it is in the secrecy
of the chamber; because it is based on
who knows whom. You are bound to
have this kind of results. So we must get
rid of this process.

Let me come to another topic which is
also very important.

SHRI R. MARGABANDU: Sir, may [
make a request? Sir, on this subject
several Members would like to express
their views. Now only one hour and
forty-five minutes are left. Let us confine
ourselves to the particular subject so that
all the Members get an opportunity to
speak on this subject. Let there be some
time limit.

THE  VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): There was a
request from the Government side that
we should continue with this. Mr. Sibal is
making very constructive suggestions.
There is no shortage of time before this
House. Therefore, we can extend the
time. If not today, we can discuss it some
other day. Mr. Sibal is making very good
suggestions. If the Government has no
objection, he should be permitted.

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI M.
THAMBI DURAI): Mr. Vice-Chairman,
Sir, 1 have received a lot of
representations and questions from the
hon. Members of this House and of Lok
Sabha regarding appointment of Judges.

[26 FEB.
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Sir, the hon. Members are showing so
much interest in this subject. They have
expressed their worries also. If they want
to  say something regarding the
appointment of Judges, 1 have no
objection. If the House wants, we can
extend the time. They can express their
views. The Government is committed to
constitute this kind of a Judicial
Commission. This is there in our National
Agenda aiso. 1 have no objection to
listening to the views of Members. If the
House feels, you can extend the time.

THE VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): It all depends
on how many Mémbers want to speak. I
don’t think that every Member will make
a longer speech than that of Mr. Sibal’s.
He is making a relevant speech. As he
rightly mentioned, this is the right forum
for us to open a national debate. You
cannot make this debate outside the
House. 1 think that it is very
appropriate....

SHRI M. THAMBI DURAI: Also,
there is some kind of a wrong opinion
about the Executive and also about
Members. We are not like that.
Therefore, we can express our views
clearly.

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): 1 think that
Mr. Sibal is making a very valid point. It
is very informative to every Member, the
Government and to the country. Let us
see how much time he will take.

SHRI KAPIL SIBAL: I will take
another ten minutes...

THE VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): Yes, Mr.
Singhvi, do you want to say something on
this? (Interruptions)

SHRI B. P. SINGHAL (Uttar
Pradesh): Will you extend it till next
Friday?

THE VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): We cannot
decide it now. Let us see how many more’

. Members want to speak.
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DR. L. M. SINGHVI (Rajasthan): I
think that it will be appropriate to extend
the time, and that while you extend the
time, you may kindly indicate that it can
be taken up on another day. Otherwise,
the constraint of time will inhibits others
who wish to speak. I think, therefore,
that it will be proper for the House to
agree to a longer time frame for this
discussion, particularly, in view of what
the hon. Minister has said and what many
hon. Members have said, and because of
the momentous importance of this
debate.

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Mr. Singhvi, 1
have got cight names before me. Two
hon. Mcmbers are absent. It all depends
on how many more Members would want
to speak after Mr. Sibal takes his seat.
Only then can I decide how much longer
time is required. Mr. Sibal, please
kontinue.

SHRI KAPIL SIBAL: Sir, 1 would
suggest that we should rename this
Tudicial Commission. It should be a
judicial commission for appointment,
transfer and removal of judges...

THE VICE-CHAIRMAN SHRI1
JOHN F. FERNANDES): Are you going
to usurp the power of impeachment by
Parliament?

SHRI KAPIL SIBAL: No, 1 am noi
usurping any power. 1 am only saying
that Parliamentary process regarding the
removal of.a judge of the Supreme Court
or a High Court is a cumbersome,
unwicldy and ineffective process. It has
been demonstrated at least once in the
history of this country, and I pray to God
that it never happens
again...(Interruptions)

THE MINISTER OF HUMAN
RESOURCE DEVELOPMENT (DR.
MURLI MANOHAR JOSHI): You were
pleading then.

SHR]I KAPIL SIBAL: It was a
harrowing experience from all points of
view.

[RAJYA SABHA]
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SHRI SANGH PRIYA GAUTAM:
We listecned to your arguments.

SHRI KAPIL SIBAL: Sir, this is a
very serious point that 1 am making
because what is really important is to
protect the judiciary as well. And I am
saying it in that context. I don’t think
that when a number of Members of
Parliament make an allegation against a
judge, we should immediately start the
process. No. The reason why I want a
judicial commission on this is that there
must be a very thoughtful, focussed
approach on the issue. There must be
collection of evidence, not based on just
allegations, and there should not be
people roaming around corridors getting
signatures. That is not they way judges of
a superior judiciary should be impeached.
I am saying it for the protection of the
judiciary. Judiciary, since independence,
has devised no procedure to deal with an
errant judge. We have been requesting
the judiciary time and again to have such
a procedure. But they have not devised
any procedure in the last 50 years, and 1 dare
say that they are not going to devise any
because it deals with their own families. It
is very difficult to punish members of
their own families. Therefore, it is
necessary to have some other body
consistent with the provisions of the
Constitution. The ultimate power of
removal has to be with Parliament. There
is no doubt about it. But, certainly, a
judicial commission should be able to
look into the matter. If there is a
complaint by a judge against another
judge, the person making the complaint
should be prosecuted both under the laws
of defamation and under the laws of
contempt. There must be a law passed by
which if he makes a complaint to the
National Judicial Commission, he must
be protected. If, however, after inquiry,
— it must be a closed-door inquiry -— the
Judiciai Commission comes to the
conclusion that, in fact, that complaint is
frivolous, then the protection must be
lifted, and he must be prosecuted both
for  defamation and contempt. This
protection is only an interim orotection.
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it should be only an interim protection so
that no frivolous complaint is lodged
against any member of the superior
judiciary. That is very important for the
protection of the judiciary. But, at the
same time, if there is a serious complaint
based on evidence, then it does not mean
that you could take proceedings of
defamation and contempt against the
person. Then, he will be fully protected.
So, once such a complaint is made, then
this National Judicial Commission should
have the wherewithal, the administrative
machinery, to go into the matter, and
once it goes into the matter and comes to
some kind of prima facie conclusion after
collecting evidence, it must then privately
call the concerned judge. This should not
be made public because we must not
make a public spectacle of removing
judges of the Supreme Court and the
High Courts, because these are very
serious constitutional matters. In that
process, Sir, he must be asked, “This is
what we have against you. Do you have
anything to say”? But, the judge may
give a very satisfactory explanation —
which should also be private, which
should also not be revealed to anybody
— and if the Judicial Commission is
satisfied with that explanation, then, in
that event, the matter should be dropped
and nobody in the public will come 10
know of it. If, however, the explanation
is not satisfactory, he can be advised that
he should resign from office, or, if he
does not do so, then there should be a
power to prosecute that particular
person. This has to -be the framework
within which the process of removal must
be set up under our Constitution. The
ultimate power of removal, of course,
will be with the Parliament, because even
after the Judicial Commission renders a
finding, it then has to to be formally
placed. But considering the kind of
galaxy of people, who will constityte. this
Commission, the Parliament will never
have a debate on it and we won't have a
public spectacle of it.

So, Sir, I have been thinking about this
for a long period of time and I have been
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waiting for this opportunity to explain my
vicws on the subject. It is very important
to have this procedure because the time
has comc when—if the other wings of
State are accountable, if the Legislature
and every Member of Parliament is ac-
countable to the people of India, if the
Executive if accountable to Parliament,
then, surcly, the judiciary should be ac-
countablc to somebody. The Constitution
makers never envisaged that one wing of
the State will be unaccountable or not
accountable to anybody. That is not the
scheme of our Constitution. And if this
very harsh, very laborious, very difficult
provision of impeachment is not work-
able, then that accountability has to be
brought about through the process of
amendment, and this is my suggestion.

The other thing, of course, is that this
Judicial Commission will also deal with
the question of transfers, and in the same
transparent, objective fashion as I have
suggested in the other two contexts.

But, more important than that, what is
the state of the country, as far as judici-
ary is concerned? In FERRA Board
alone—and 1 am talking of 25th of
August, 1998—there are 4,630 cases
which are pending. It is just in the
FERRA Board alone. 1 will give you the
1996 figures of various High Courts.
There is a backlog in the Allahabad High
Court of 7.88 lakh cases. These figures
would have grown since 1996. I am talk-
ing of December, 1996 or the beginning
of 1997. So, in these two years these
figures would have grown further. Then,
the backlog in the Madras High Court
was of 303 lakh cases, in Calcutta of 2.56
lakh cases, in Bombay of 2.26 lakh cases,
in Kerala of two lakh cases, in Karnataka
of 2.63 lakh cases, in Punjab of 1.6 lakh
cises and in Andhra Pradesh of 1.5 lakh
cases. In the lower courts, the figure is
2.8 crores. Where are we going? Can you
imagine just the enormity of the problem
and how are we not even dealing with it?
There is nobody to deal with it. The
judiciary doesn’t have the administrative
machinery, the wherewithal and the cohe-
sive machinery to deal with it. We have
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to come up with an answer and the
quicker we come up with an answer, the
better it is for our country. Now, that
answer can only be provided if you set up
an expert body. If you have the National
Judicial Commission, you can have an
expert body under that Commission to

monitor the process of litigation going on -

in various parts of the country. Now, for
that, you need a machinery, Sir. So, what
I am suggesting to you is that this is a
way out to set up a National Judicial
Commission, to be able to give it all
these powers.

1 am very happy that Mr. Gadgil has
brought this as a Private Member’s Bill
because these are the issues that can be
debated. 1 am sure when every hon.
Member renders his opinion, gives his
views, then, all this will be taken into
account by the Government and a com-
prehensive legislation will be brought for-
ward, consistent with the Constitution
and, more importantly, consistent with
the independence of the judiciary. We
must not forget that an independent
judiciary is the only safeguard to demo-
cracy. Therefore, that independence can-
not possibly be negotiated. That must be
the trend. That is the scheme of things
under our Constitution.

So, consistent with that, let us work
together, let us bring about a comprchen-
sive legislation and sec if we can solve
these various problems.

st aifen fig orEEm (TeEE): Tae,
a9 O agd ey fowa woadf B @ A
mefiiet @ew W AW F fon wRER W g
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S @ aga I UNE 39 o AW ¥ @ @
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AR oI g ® A ayaer s s %
wol ¥ D U ffem s g ¥ s
I 7R e e S gAY g W,
& aFE TR dfsq TER o EE X
aga Wy T= ¥ F@ oo—

“The judiciary don’t decide about
high political, social or economic or
other questions. It is for the Parlia-
ment to decide. In interpreting a
law of Parliament they may indi-
rectly decide on social and
economic and like matters, but the
ultimate authority to lay down what
political or social or economic law
we should have, is the Parliament
and Parliament alone. It is not the
function of the judiciary to do
that.”
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“After all the Chief Justice is a
man with all the failings, all the
sentiments and all the prejudices
which we as common people have.
No veto power to the Chief Justice
or the Judges.”

2356 GIPMR/99—108



293 The Constitution

7% WG FE Sl e 3 3N gEfe s & 1

A e i e wgm R TEd o
sawm ek A S o ww T T gim A
F TS @WEE B ¥ w4 W A wefva el
it g ¥ 7 T e s fiufa e @ d
aft afe e 9 weT wE = 5 ogim
W o uIEZ AW, IGF A G A H
Be = AT, I6F WE 8 FH AN F | W
HER 33 e, g3 e Ao, sak W8 W™
frouer =raufeem = @ a6 §7 figaeik ¥ 6
5 gge! 98 =y W Fmmw od afes e
Wl 9fen § U uga FEERR SW-IW
TR T T FA 0| wRfEy d =ww ¢
W e ¥ v @ @ W =fer B i
#H & = Y-l F a- Faa -
¥ wfsfma W9 @, 39 e & R
Frga =& fem wmem & wm wed g we
g 6 v @ Gag ¥ @8 A9 s, R
THHfaH T % Hew T S 1 Fad I 9T W
T o, 0% 915 & W T R STavaEa J@4l
21 freaar & @ ww ok Mm% oW #
W A9 &, 48 R 9ed B aifde ) ueg w
o 6 frovy Towfee a1 =% g & e
3 IEF W T BFE We W e w1
AN gfa § s v O ag @ upd W
98 W oviee faves @ € ¥ smE
wqdy w4 § o f www § R weR o
IR I FA TA wAm IR Pifim v Q@
A0 A FEEEHG W TN AR WU S
Fe 7 WY 3HY Yed fHfaa wu A wwiel s
ﬂﬁlaﬂqﬁ{{%mﬁmmma@a@
Y |

st T T WEA (IWM WA): HHAE
Wy o, & & 7 mehe wew a
e M fF TR WER 1 wn Ry R
o 3 AeHa i 3 avme s
FAYE TN F I e GE W W W
i § T Tty ol fea off SR e
W v 3 e fifa T owm A @ w ¥
Ffbd e o Ml e T W fadEE www
frar & Tt o W ¥ @ wuYH w1 g
A Iw & wWARE T ¥ sEd F memw
T &) S e o wfm foee wea Y &, A
% N 8 g W A wema ¢ W

[26 FEB.

1999 (Amendment) Bidl, 1996 294

TEway o, IEe geline FvE T n
N I ETEEA B, e A —
ifr & A ¥ Tem A SO ¥
afrr iR gae - | dfeE & sgan
tv oaw @ ¥ W A, S 9w W R W A
o @A W FH GEARER A ¥, TR
Fraffae F # T AEIER W §, ST
D w1 wm wEaufaw W oY, s sl o
fae & 9, @ o o fer @ W G
FE R B FwEd R & o & o
W sl Froy eofE # SEwEEd e
1 R, e e Fuied T @ g
aga wmds ¥ ol =fey fs o o = =
W) FE TE 29 A S =ewfEe wored @,
s wire fase e 3 9 S R 308 3w
A ek WMoTm A W G W SN WE A
v Frer e g ol 3@ W i | faam
a1 e f 9 9 29§ o iw =m
firer Tar 22 Ty 7w el &R ¥ apwa A A
§om @ oW @ 87 W owd @R sl wiw
¢ ¥ 30 e Y AR 15-20 T F GFEH
ifen &7

ot Terwfs dwi: 35 @ ¥ ¥

MfpmaEm sl Fwae R e
35 et & el Wem &) 35 wel @A gaEh
T T T H fyemen a8 ¥ oe uw s
I faam i  aiftm F &1 98 9w @
IO & W A 2, IHH WEHT IH qEER A
e W 2 o oam A fae wr R

o oot TAg he: 3N @ o T
ot wEam & 3] ¥ sm Ft N W AW
g gl oo fF o 92 FE W @ R s
1 A I I @ & W 3§ qEEt SR
Ferea ¥ dfem R, e, 78 Fu S @ a
q olem o1 W I g W fra @ frash 3
I wF FNE o AR FE f ol a4
™ W@ IR I G |

#t 31 Za wEm: ' foo &9 § A
TR T Al A 2

oo greh W Wl ® @ T aa w
T



295 The Constitution

sfi 491 T wem: W, # B W @
o B 9% 9w ¥ 8 T i ¥ BER
& am T W T e @ @ 2 ww
@ b A e w W R? dw Al
Be o @ 2 gad Rl @ 0 e @
IR v TR @ EF foe 2t ¥ N um
IR EY R wE R AN WS
AT, TONEER BE HE | TR W
¥ Yvea: 70 @ € S ) 35 99 FORER
RN R YW AW e
&l B, R 93 W9 #} | Y AR vHar
e § I o & A 70 A
TR 35 9 W W R 4 ok uma wwwm
frm W T W wiw AW S @
anffedicit &, o o ¥ A wew AW 3
B ool @ W ST WS € wi
off gt % g9 @R A, A6 us @y A
B ug & vefee ¥ o wee ¥ A g v
T &1 ¥ A @ wA, ¥ W w @
o 3T goTREIE 818 e W 3% 20 WM fa
T ghn B W & Al s o S F ey
= e € W % W met o # #
S e § A o A A B s wfend
082 am W e m R A | o
1?7

wren, & gon B s 5 S e
SR ¥ T o S % oadelz @,
FoTR T dFE TR R R A F T
FARIA Uk W W S @ e 81 GRaA
i s ¥ R

“There will be a Council of Ministers
to aid and advise the President of India.”
W@ % Tguf A wE g = @ Al 2

Hhdl 1

Only the Council of Ministers can aid and
advice the President of India.
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DR. LM. SINGHVI: Mr. Vice-
Chairman, I am on a point of order. This
matter is sub-judice. ...(Interruptions)...

and the coments on judges are not
proper.

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): One minute. [
will deal with it. ...(Interruptions)...
Hon. Members, please.

DR. L.M. SINGHVI: With the
greatest respect for the hon. Member,
may | say that this matter-is sub-judice. It
is perhaps most appropriate not to discuss
the judgement and the judges because the
matter still remains sub-judice. In any
case, it would be appropriate not to make

any comments on judges.
...(Interruptions)...
THE  VICE-CHAIRMAN  (SHRI

JOHN F. FERNANDES): One minute. ]
am giving a ruling.

SHRI KAPIL SIBAL: Sir, T am on a
point of order.

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): A point of
order on this point of order.

SHRI KAPIL SIBAL: Yes,
exactly.

Sir,

The hon. Member happens to be .a
counsel! in that case, and he should not
have stood up and raised the point of
order.



299 The Constitution

THE VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Well, Mr.
Sibal, he is an hon. Member of this
House. He has every right.

DR. L.M. SINGHVI: That is not the
point. The point is .that we should not
discuss judges in the house. The case in
sub-judice. ...(Interruptions)...

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): I know you
are an hon. Member of this House. Dr.
Singhvi, T have said that.

The hon. Member has only mentioned
about that case. I don’t think he has gone
into the merit or the demerit of that case.
The Bench has not been constituted.
Now we are discussing only the Tenth
Schedule. You can restrict yourself to the
Tenth Schedule without going into the
merit or the demerit of the case which is
pending with the honourable Court.
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TH W WHEl T, SREER aet Sy ¥
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SHRI SINGH PRIYA GAUTAM: He
should not criticise the judgement.

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): This should
not go on record. Please continue.
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SHRI R. MARGABANDU: From the
discussion that has gone on in thc House
as well as outside, it has become very
clear that the functioning of the judiciary
in the matter of appointment of judges as
well as in the disposal of cases has been
unsatisfactory. This has bcen narrated by
Shri Kapil Sibal also.

Sir, article 124 of the Constitution
deals with the appointment of Supreme
Court Judges, Article 270 deals with the
appointment of High Court Judges and
Article 233 deals with the appointments
to the subordinate judiciary. Sir. under
the monarchy system, a monarch can
nominate his heir. After 1993, the
position has become like this. A judge
can nominatc a particular person as his
heir. Now, the entire power is vested in
the Supreme Court itsclf. Forget {or a
moment that Parliament, the Executive
and the Judiciary are the three limbs.
Though independence is their prerogative
and judiciary is the master in its own
sphere, it should not be indepéndent in
its functioning, It must have ap inter-
dependence on the Government as weit
as on Parliament. By vittue of this.
recently in has becn speit out by the
President of India that there should be 2
representation  for  the  unprovided
category of the weaker scctions of the
society viz. the backward classes and the
Scheduled Castes and Scheduled Tribes.
Now, who will decide as to who will
occupy the position, who will become the
Judge? Who is to decide that? Who is to
decide that from amongst the weaker
sections judges are to be appointed. It is
only the higher caste people, the
privileged community, who have te think
of it. They want 1o dominate the entire
nation. They want to usurp the power of
the Parliament also.

Recently a trend had come about that
only the judiciary is the master in regard
to the laws for the nation, by passing the
Parliamentary proceedings. How has that
position come about? Under Articles 124
and 270 the power of consultation is
there, but it has not been amended. But,
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in 1993—1 am compelled to say
that—with some ulterior motive the
Supreme Court has interpreted that ‘by
consent” means they arce supreme and no
onc can question that. Can that position
be allowed to remain, Sir? As a matter of
fact, this position, whether it is a
consultation or a conscnt had been the
subject-matter  of discussion in  the
Supreme Court in 1977 and 1982. It has
been clearly held that it is only a
consultation and not a consent, But they
have taken that powecr, interpreting it in
such a way that ‘consultation’ only means
‘consent’. In this way, the Judiciary wants
to say that it has no trust in the
Exccutive or the Parliament. They say if
the power is given to the Exccutive and
the Parliament, then politics will come in.
Now, we are able to say, it has been
pointed vut, that  poilitics  and
communalism have come in the way of
appointment of Judges by giving the
prerogative power to the Chicl Justice.
So that has to be taken away. By this
process, the President of the nation has
beeome a helpless speclator and 2 mere
signatory to the warrant of appointment.
the Parvement and the Law Miniswer are
powerless, nelpless and ineffective They
do not have any say in this matter.
Whatever  they  say,  whatever  tha
Supreme Court savs is the order. Not
even thi Parltament, not even the Law
Ministry, not any body, can have a say.
The position of the Law Ministry is like a
postman. Is it not conferred with some
power {0 have a say in the maiter of
appointment? What is the power and
what is the function of ithe Law Ministry
at the Centre or the state? No power at
all. Does it mean that the Executive and
this Parliament have no power at ali?
who has given this power to the Supreme
Court?

Now, as 1 nave already said, the
-weaker scctions of the people were not
taken care of in the Judiciary at all. That
i« why this suggestion has emerged that a
Plational Judicial Commission shouid be
frrmed. How it should be formed has
t.een spoken to. 1 would fust say
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something about that. That should be an
independent body. Let there be a
representative of the Judiciary. Let there
be the Chief Justice of the Supreme court
and one more Judge in that. There may
be one more nomination by the
President. The Law Minister may be
there. And there should be one
representative from the profession. A
representative  of the legal profession
must be there. There are duly elected
bodies constituted under the Bar Council
Act, under the Advocates Act. There is
an All India Bar Council And, in the
States, there are State Bar Councils also.
They arc the representatives of
advocates. Let the Commission be broad-
based. Persons from all walks of life may
constitute that Commission and they can
think together. Let not the pO\;ver be
given to one man. It does not happen any
where in the world. It is only in India
that the power of appointment of Judges
is given to the Chief Justice. Not in any
other country in the whole of the world is
that power given to ...(Interruptions).

SHRI VAYALAR RAVI (KERALA):
They have taken that power. It is not
given (Interruptions).

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Mr.
Margabandhu, there are so many
amendments to your speech.

Therefore, I want to know whether the
arcas covered by the Joint Statement
issued after the second meeting at the
Foreign Secrctary [evel on 23rd Jfune,
1997 are covered by this agreement. 1
want to know that. This is the first point.

The second point is this. Before our
Prime Minister proceeded to Pakistan,
there was a Press report that the three
service Chiefs of Pakistan would call on
the Prime Minister, Shri A.B. Vajpayee,
on 19th February, the first day of his stay
there. But in this statement there is no
mention regarding the meeting with the
Service Chiefs of Pakistan. We want to
know whether our Prime Minister had
met the Service Chiefs of Pakistan. If he
had met them, what was the interaction
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that took plaog; What was the outcome
of their talks? When we meet the Service
Chiefs of other countriecs, we may have to
extend a reciprocal response to them.
Suppose the Pakistan Prime Minister
comes here. We have to allow our Ser-
vice Chiefs to have talks with the Pakis-
tan Prime Minister. I would like to- know
whether it would be a healthy practice for
a democracy. That point has to be taken
into account. Therefore, 1 want to know
whether the Prime Minister had met the
Service Chiefs of Pakistan. if so, what
was the outcome of that meeting?

Regarding WTO, 1 want to say this.
After this meeting, the Foreign Secretary
of Pakistan met the Press in Pakistan and
issued some statements. In that reported
statement he had mentioned only about
the defence issues and, particularly, Jam-
mu and Kashmir and not any other is-
sues. What he had said was that a Fore-
ign Sccretary level meeting was going to
be held in the month of March or April.
In that meeting only Jammu and Kashmir
and defence issues that is actually agitat-
ing our mind is the most favoured nation
status. We have alrcady given the most
favoured nation status to Pakistan. But as
far as India is concerned, it is still under
the consideration of Pakistan. Why did
not they give the same status to us when
our Prime Minister had gone to Pakistan?
Why do they want to keep it in abey-
ance? Why do not they come to some
conclusion? It is a little bit agitating our
mind. 1 would like to know when this
issue is going to be taken up.

The Jamaat-e-Islami of Pakistan has
actually announced some ‘‘crush India
march™. It has its own effect on Jammu
and Kashmir. When we went to Pakistan
to have some cordial talks to further the
cordial relations, twenty of our pcople
had been murdered. 1 am not saying that
it was an act of Pakistan. But it was not a
good augury for us. Therefore, how are
we going to contain this thing? When we
want to contain this thing, the Pakistan
Government will also expect the same
reciprocal response from us. Therefore,
the atrocities on the minorities in India
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should be stopped for maintaining cordial
relations.

Firstly, I want to know the outcome of
the meeting that the Prime Minister had
with the Service Chiefs of Pakistan. Sec-
ondly, I want to know about the most
favoured nation status.
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SHRI R. MARGABANDU: A
Government order has been passed by

the Central Government regarding the
particular proceeding.... (Interruptions)...

SHRI S. VIDUTHALAI VIRUMBI
(Tamil Nadu): It is ultra-vires the
Constitution.

SHRI N. THALAVAI SUNDARAM
(Tamil Nadu): You are not able to
understand the Act. ...(Interruptions)...

SHRI V.P. DURAISAMY: Sir, please
give a ruling (Interruptions)

SHRI S. VIDUTHALAI VIRUMBL:

Sir, I am on a point of order.
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SHRI R. MARGABANDU: There is
no point of order. ...(Interruptions)...

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Mr. Virumbi,
what is your point of order?
...(Interruptions)... Mr. Margabandu,
please sit down. ...(Interruptions)... What
is your point of order, Mr. Virumbi?

SHR1 S. VIDUTHALAI VIRUMBI:
Sir, the hon. Member has said that 1 did
not understand the Act. the hon.
Member from that side said so.
...(Interruptions)... Sir, I want to tell you
that, yesterday, in this august House,

" Shri Dilip Singh Judev.
...(Interrupitions)...
THE  VICE-CHAIRMAN  (SHRI

JOHN F. FERNANDES): One minute.
...(Interruptions)... Mr. Virumbi, Is there
any point of order on this matter? Please
tell me that. ...(Interruptions)... One
minute. ...(Interruptions). .. Mr.
Margabandu, let him speak. I have to
hear his point of order. I have permitted
him. Mr. Virumbi, please be very brief.
...(Imterruptions)...

SHRI S. VIDUTHALAI VIRUMBI:
The appointment by the Executive is
ultra vires the Constitution. What he said
is “I did not understand it”. That is why I
say, yesterday, regarding this issue there
was a question and the Minister had
replied to it, .(Interruptions). ..
Yesterday, the hon. Minister, Mr.
Kadambur M.R. Janarthanan, said — I
am quoting his reply, Sir: “As per the
provisions of the Prevention of
Corruption Act, 1988, both the Central
Government and the State Governments
can appoint Special Judges to try offences
specified in the Act.” .. (Interrupiions)...
Let me complete it. “The State

Government  can  cstablish  Special
Courts.....
THE  VICE-CHAIRMAN (SHRI

JOHN F. FERNANDES): Please don't
read anything. Now, you come to the
relevant paint,

SHRI S. VIDUTHALAI VIRUMBI:
Sir, 1 am coming to the point.
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THE  VICE-CHAIRMAN (SHRI
OHN F. FERNANDES): Whatever Mr.
Margabandu said, is it a matter which is
sub-judice? (Interruptions)

SHRI S. VIDUTHALAI VIRUMBI:
“The State Government can establish
Special Courts as per the
provisions...” (Interruptions)...

THE  VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): No, no; please
don’t read that. Flease don’t read what
he said yesterday in the House. Can you
come to the point? ...(Intcrruptions)...

SHRI S. VIDUTHALAI VIRUMBI:
Sir, I am on a point of wurder.
...(Interruptions)... Sir, the Executive
does not have any power to
appoint....(Intérruptions)...

SHRI V.P. DURAISAMY: Sir, please
give your ruling.

THE  VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): One minute.
Let me hear. I am giving my ruling,
please.

SHRI S. VIDUTHALAl VIRUMBI:™

Sir, the group of cases is different
from.... (Interruptions)...

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): What is your
point? What objection you have on this
point of order, please tell me.
...(Interruptions)...

SHRI S. VIDUTHALAI VIRUMBI:
Sir, once a group of cases are taken up
by the Special Courts appointed by the
State Governments, it is none of the
business of the Central Government to
intervene in the matter.
...(Interruptions)...

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Mr. Virumbi,
you are just making a clarification. It is
only an administrative clarification. There
is no point of order. Please take your
seat. ...(Interruptions) Please take your
seat. ...(Interruptions)...

SHRI S. VIDUTHALAI VIRUMBIL:
Sir, the matter is sub-judice.
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THE  VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): No, no; you
have made a comment on the case in
question. The matter cannot be sub-
judice. ...(Interruptions)... If he is just
referring to the matter, if he is referring
to the Government Order, I don’t think
it is sub judice. Please continue, Mr.
Margabandu. ...(Interruptions)... it is not
sub judice. Please continue.
...(Interruptions)...

SHRI V.P. DURAISAMY: Sir, I am
on a point of clarification.

THE VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): There is no
point of clarification. Please sit down. 1
have given my ruling. ...(Interruptions)...
Please take your seat, Mr. Duraisamy.

SHRI R. MARGABANDU: It is a
matter between the Central Government
and the State Government. The Central
Government has the power to direct the
State Governments. ...{(Interruptions)...
When the matter has gone to the High
Court of Chennai, the High Court of
Chennai.... (Interruptions). ..Sir, what is
this? ...(Interruptions)...

SHRI V.P. DURAISAMY: Sir, I am
on 2 poiat of clarification.
...(Interruptions)...Sir, this is not the way
to interrupt. 1 have got every right to
seek a clarification.
...(Interruptions)...Nobody can interrupt
when a Member is on a point of
clarification....(Interruptions). ..

SHRI S§. VIDUTHALA! VIRUMBI:
Sir, this matter cannot be debated.
...(Interruptions)... Sir, this matter cannot
be debated. Sir, a matter which is sub-
judice cannot bg debated.
...{Interruptions)...

THE VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Mr. Virumbi,

please take ©  your seat.
...(Interruptions)...1 am on my legs.
Please take your scats.

...(Interruptions)...1 am on my legs.
Please take your seats. Please take your
seats. ...(Interruptions)...Mr. Virumbi,
please take your seat. ...(Interruptions)...
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have given ruling.
...(Interruptions)...One minute.
...(Interruptions)...Mr. Duraisamy, please

my

sit down. I have heard you.
...(Interruptions)... Now, please take
your seat, Mr. Duraisamy.
...(Interruptions)... One minute.
...{Interruptions)...

If the hon. Member refers to an order
from the Central Government to the
State Government and if the matter is
before the Court, then I think that can be
mentioned. But if you are going to cast
aspersions and discuss that matter which
is sub-judice that should not be permit-
ted. If the hon. Member is only making a
reference to that matter, I think that
should be permitted. (Interruptions). One
minute. What the hon. member is refer-
ring about yesterday is a different matter.
Now we are talking about the judiciary in
our country and why we should have a
Nationa! Judicial Commission. To have
this Commission, the hon. Member has
to put up his case before the House. And
that is what the hon. Member is doing. 1f
what he is saying is within the judicial
purvicw and the merit of the case, then 1
will not permit that. (Interruptions) No,
no. ({merruptions). 1 have given My
ruling; don’t challenge it. {(Interruptions).
Mr. Virumbi, I have heard you. ({nter-
ruptions).

SHRI S. VIDUTHALA] VIRUMBI:
What 1 said was that the High Court has
given a judgement... (Imterruptions) on
this issue. They declined fo give any
opinion on this issue. When the Supreme
Court is seized of this, and when the
High Court itself declined this, then how
can the legislature take up the matter
which has already been decided by the
High Court? (lnterruptions).

THE  VICE-CHAIRMAN {(SHR!
JOHN. F. FERNANDES): That is what
I have said.

SHRI S. VIDUTHALAI VIRUMBI: 1
feel that if this new thing happens, it wiil
create a wrong preccdent for future. It
will become a bad precedent for future.

)
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THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): I have said
that ] cannot stop a Member from men-
tioning the matter in the House. If the
hon. Member goes into the merits and
demerits of the case and criticizes the
judiciary that becomes wrong. That
should not go on record. (Interruptions).
One minute. (Interruptions). We are not
discussing the merits of the casc. But the
hon. Member can certainly mention the
matter here because the debate is on a
National Judicial Commission. We are
not discussing judiciary. We are discus-
sing a law which is proposed before the
Parliament. (Interruptions) No, no. (In-
terruptions). 1 am not permitting you.
(Interrupiions) No, no. (Interruptions).

SHRI V.P. DURAISAMY: You please
go through the record. (Interruptions).

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): 1 have men-
tioned that if a matter which is sub-judice
is discussed, it will not go on record. 1
have given my ruling. (Interruptions).

SHRI S. VIDUTHALAI VIRUMBI:
Actually, this is a matter which is sub-
judice before the Supreme Court.

THE  VICE-CHAIRMAN  (SHRI
JOHN. F. FERNANDES): I have men-
tioned that if anything which is sub-judice
has becn raised by the hon. Member,
that will not go on record. That is what 1
have said. (Interruptions). But You can-
not stop the hon. Member from referring

to the orders. (Interruptions). Now,
please, Mr. Margabandu... (Interrup-
tions).

SHK! S. VIDUTHALAI VIRUMBI:
Thank you for the observation made.
That is all that | wanted. Thank you.

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Now the mat-
ter is scttled.

SHRI R. MARGABANDU: I am on a
point of accountability; accountability of
the judge. He takes office by taking an
oath. When one is appointed as a judge,
one must be faithful to the oath which
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one has taken. The Central Government

—1I am on a point, let them not disturb,

after hearing my argument, let them have
their say... (Interruptions).

THE  VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): You don’t re-
fer to that. You address the Chair.

SHRI R. MARGABANDU: [ am not
going into the merit of the case. I am on
a legal procedure. Naw the Central Gov-
ernment passes a Government Order, of
course under Section 4(2) of the Preven-
tion of Corruption Act. Under Section
4(2) of ‘the Prevention of Corruption
Act,—~pnly under this prevention of cor-
ruptions Act 1988, the power is given to
the Central Government because the
State Government has not power under
Section 4(2)— the Central Government
can pass an order or it can pass an order
stating, directing that some special judges
can hear certain types of cases. That is
the order that has been passed by the
Central Government, that they are
bound.

It is not that the judiciary is above the
Central Government. Are not the judges
bound by the Government Order? When
that Government Order is shown to them
and there is a retort by the Sessions
judge, the subordinate judiciary says that
it is not worth the paper on which it has
been written. Such is the remark. He
says, “I am not bound; I am not bound.”
Just hear... (Interruptions).

THE VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): Mr. Dipanker
Mukherjee, he is making a very impor-
tant point.

SHRI R. MARGABANDU: He says,
“} am not bound by the Government
order. I am bound by the directions of
the Chief Justice.” 1 would like to know
whether that type of accountability can
be accepted. Where will it lead to when
the judiciary is not obeying the order of
the Central Government? (Interruptions).

Sir, do ydu agree? (Interruptions).
SHRI V.P. DURAISAMY: It should
be expunged.
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THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): 1 cannot
expunge it. It is not that 1 agree or I
don’t agrée. It is a factual statement by
an hon. Member. It is a fact. We have to
accept it.

SHRI R. MARGABANDU: Under
Section  4(ii)) only the ° Central
Government has got the power to pass an
order in pursuance of it under this Act
alone. That has been the past experience
and the judge did not accept it. Then,
Sir, under that order, the Central
Government has specified certain judges.
Under Section 3(i) of the prevention of
Corruption Act, both the State and the
Central Government has got the powers
to appoint special judges. Now, the State
Government has appointed some special
judges by virtue of the Government
order. Some special judges have been
designated in five towns. There is a
conflict between the State Government
and the Central Government. The State
Government appointed some
judges...(Interruptions).

THZ VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): Mr.
Margabandu, pleasc, we know the
matter. Whatever you have stated is
public knowledge. Now, what suggestion
you want to make in regard to the
National Judicial Commission? Please
come to that point.

SHRI R. MARGABANDU: Sir, I am
coming to that point. When there is a
conflict between the Central Government
and the State Government under Article
254 of the Constitution, the decision
taken by the Central Government will
prevail. That is the exact position.

THE  VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): Now, one
minute, Mr. Margabandu. ..
(Interruptions). 1 have understood it. Mr.
Margabandu...(Interruptions), please one
minute, Now can you give a suggestion?
You do not bring in here the conflict
between the State Government and the
Central Government. Here, can you give
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a suggestion for the National Judicial
Commission, as to how the Central
Government...(Interruptions). 1 have not
permitted it. Mr. Virumbi, he is not
speaking on that point. He is not going
into the details of that point. 1 have given
the ruling.

SHRI §. VIDUTHALAI VIRUMBI:
Sir, it is the privilege of a Member,
otherwise, 1 will walk out.

THE VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): On what
point?...(Interruptions). Is it on the same
point?

SHRI S. VIDUTHALAI VIRUMBI:
Sir, he is accusing the State Government.
The State Government has not appoint
the judges.

SHRI R. MARGABANDU: Did 1
accuse the State Government? I tell you,
Sir, the judges are actually sclected by
the High Court. This is what I am saying
Sir,...(Interruptions).

SHRI S. VIDUTHALAI VIRUMBIL:
Sir, the judges are selected in
consultation with the High Court.
Allotment of cases to several courts is
also made in consultation with the High
Court...(Interruptions). The decision was
taken by the High Court and published in
the Gazette. But here, the decision was
taken by the executive, and published in
the Gazette...(Interruptions).

THE VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): Mr. Virumbi,
you do not have a point of order. Mr.
Virumbi, one minute...(Interruptions).
Can I speak now. Mr. Virumbi, please sit
down.

SHR! 5. VIDUTHALAI VIRUMBI:
There the decision was taken by the
judiciary, published in the Gazette. Here,
the decision was taken by the
Government. It was a totally executive
decision. He is misleading the House.

THE VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): Mr. Virumbi,
I am on my legs...(Interruptions). Mr.
Virumbi, you do not have a point of
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order. 1 have told the hon. Member to
come to ‘the point of the debate now. We
should not go into the nitty-gritty of the
conflict between the Central and the
State Government. I have ‘advised the
member to come to the subject.

SHRI R. MARGABANDU: 1 am
coming to the subject.

SHRI S. VIDUTHALAI VIRUMBI:
Sir, whatever he is saying, is wrong.

THE VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): I don't think
that whatever he has said s

-unparliamentary. If hé has said something

wrong, you have corrected him.

SHRI R. MARGABANDU: Sir, I am
speaking about the Constitution. Under
Article 254, I say, which order ‘will
prevail. If there is a conflict between the
State Government and the Central
Government...{Interruptions).

THE VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Mr.
Margabandu, one minute. Now the
conflict is between the judiciary and the
executive; and not between the Central
and the State Government. Please come
to that point... Mr. Margabandu, come to
the topic. (Interruptions).

SHRI S. VIDUTHALAI VIRUMBLI:
No orders can be issued against the letter
and spirit of the Constitution.
(Interruptions). The Constitution is
suprenie. (Interruptions). Sir, no order
can be issued by the Central Government
against the letter and spirit of the
Constitution. (Interruptions).

SHRI R. MARGABANDU: Sir, I now
come to article 365. It says:

“Where any State has failed to
comply with, or to give effect to, any
directions given in the exercise of the
executive power of the Union under
any of the provisions of this
Constitution, it shall be lawful for the
President to hold that a situation has
arisen in which the Government of the
State cannot be carried om in
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accordance with the provisions of this
Constitution.”

SHRI S. VIDUTHALAI VIRUMBI:

Sir, no State
Government....(Interruptions).

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Mr.

Margabandu, please come to the point.
Don't go into the details of the case. The
matter is sub-judice. (Interruptions).

SHRI S. VIDUTHALAI VIRUMBI:
Sir, the Central Government cannot issuc
orders....(Interruptions).

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Mr. Virumbi,
please listen to him. (Interrupiions).
Mr. Margabandu, don’t go into that
controversy. That matter is sub-judice.
Please come to the point.

SHRI S. VIDUTHALAI VIRUMBI:
If any decision is taken which is against
the letter and spirit of the Constitution,
do you think that the State Government
is bound to act on that?

THE VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Mr. Virumbi,
he is not going into the details. 1 have
given my ruling.

SHRI KAPIL SIBAL: Sir, I would like
to request my colleagues to yield for a
minute. 1 would like to make one request
to the hon. Members of this House. We
are discussing a subject of vital
importance. I think the country wouid
benefit from this very important debate if
all of us focus on the real issue. My
request to all the Members of this House
is, let us forget party politics for a while.
Let us concentrate on the real issue. Let
us give back to the exccutive the power
of appointment of judges which it well
deserves. Let us not talk about any other
issue. This is my request to all of you.

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Mr. Sibal, I
have also given a similar advice to him.
Mr. Margabandu, come to the point.

SHRI R. MARGABANDU: Sir, with
due respect to all, I come to the point of
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accountability of the judiciary. The 1993
judgement gave this power. They are not
accountable to anybody. They act
themselves. That is judicial activism. If
we have to make them accountable, this
National  Judicial ~ Commission s
necessary.  There should be an
independent body which should go into
all these cases.

So far as impea:hment is concerned, I
am not entering into this arena of
Parliament impeaching the judges. We all
know what happens to an impeachiment

motion, if it comes before the
Parliament. This is not an effective
method. If a judge does something

wrong, he should be punished in an
effective manner. As Shri Kapil Sibal has
said, if there is a complaint against a
judge, that complaint should be heard by
an  independent body and that
independent  body should give its
findings. Those findings will have to he
accepted. My suggestion is a panel of
three retired Supreme Court judges
should be constituted. If there is any
complaint against any judge, that .
complaint can be placed before that
panel. Let them make a discreet inquiry
or an indoor inquiry.

THE VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): Mr.
Margabandu, are you referring to a

disciplinary committee in addition to the
National Judicial Commission?

SHRT R. MARGABANDU: Sir, let
there be a Committee to deal with the

delinquent judges. Let that Commiitee go
into that matter.

THE VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): Alieged
delinquent judges!

SHRI R. MARGABANDU:

Therefore, the judiciary must be made
accountable; otherwise, it will act in its
own way. Therefore, the power taken by
the Supreme Court in regard to the
appointment of judges should be taken
into consideration by the Parliament. The
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Parliament should see to it that that
power is vested with some independent
body like a National Judicial Commission
consisting of persons of various walks of
life so that they can take an impartial
decision on the appointment of judges.
And only then can reservation for weaker
sections, which is also the deep concern
of the President of India, be implemented
in real sense. The Judicial Commission
should be formed in this way. T once
again appcal to the House, let there be a
unanimous resolution passed by this
House; the Rajya Sabha, being the
Council of States, has the power to pass a
resolution to that effect. The National
Judicial Commission should be formed
based on the Resolution of this House so
that all these things can be worked out.
With these words, 1 conclude.

SHRI VAYALAR RAVI: Mr. Vice-
Chairman, Sir, 1 support this Bill. I
congratulate Shri Gadgil for bringing this
Bill on such a vital important aspect of
our Constitution and of our society. Sir,
the aspect regarding appointment of
judges is very clearly spelt out in our
Constitution. This has been ably
described by my friend and colleague,
Shri Kapil Sibal. Still, I feel that I have
to quote that provision for the sake of
one argument. Article 124(2) says and I
quote:

“Every Judge of the Supreme
Court be appointed by the President
by warrant under his hand and seal
after consultation with such of the
Judges' of the Supreme Court and of
the High Courts in the States as the
President may deem necessary for the
purpose and shall hold office until he
attains the age of sixty-five years.”

My point is regarding the words ‘after
consultation’. 1 don’t want to go into the
details which the hon. Member has
already explained. But, supposing, it was
given ‘in conultation’ then there would

have been a continuous process in coming

to an agreement. But it is not so. The
word has been deliberately used because
the authority of appointment must be
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with the Executive. That is the purpose, 1
believe, why this word has been used.
Now, the Constitutional position has
changed. In 1993, a judgement was given
on a public interest litigation filed by the
supremc  Court  Advocates-on-Record
Association. That is a very important
association which filed the Public interest
Litigation. This is an association working
within the premises of the Supreme
Court. They are part and parcel of the
Supreme Court. A PIL was filed, and the
case was heard with rocket-speed. The
Bench misappropriated—I use the word
rightly—the authority of the Executive,
and they took on themseclves the power
of appointment of judges. They said,
“We are the best judges for judging the
judges.”

SHRI M. THAMBI DURAI: Those
judges are appointed by the executive.

SHRI VAYALAR RAVI: Here, I say
that such position obtains nowhere else in
the world, as Shri Kapil Sibal also has
expressed. 1 don’t want to go into the
details. Why is it that it is there
here along? It is a very basic question
because they are taking away the power
of the Executive. The Bench interpreted
Article 124 (2) in such a fashion that
there is no value for that provision of the
Constitution. They nullified the provision
of the Constitution. Here, 1 want to raise
a basic question:— hon. legal luminaries
are sitting here—Does the Constitution
provide any authority tc the Supreme
Court to amend the Constitution itself?
Do they have any power to nullify the
provisions of the Constitution? I believe,
within my knowledge, there is no right at
all. That right is with this House, with
Parliament. Parliament has the right to
amend the Constitution. Nobody else in
this country has this right. But the
Supreme Court says that it can amend
the Constitution....

THE VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): They can
interpret the Constitution.
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SHRI VAYALAR RAVI: They can
nterpret any law. They can say that an
enactment by Parliament is ultra vires. It
is an inherent right of the judiciary. 1
believe that judicial review must
continue. If there is no judicial review,
we will also go in a wrong way. There
should be checks and counter-checks.

- The basic question is that the Parliament
has to deliberate whether the judiciary
can have the right to amend the
Constitution or nullify the. Constitution.
Sir, I have no surprise. We are living in
an era of coalition politics. So long as the
Lok Sabha doesn't have three hundred
Members from the ruling party, this
situation will continue. I don’t want to go
further on that. It is a pity that because
of political -instability -and coalition
politics, insted of strengthening the
Constitution, instead of strengthening the
political system in this country, the
judiciary has taken a different route
which creates further confusion in the
constitutional functioning of the’ state.
This is my worry, Sir. 1 have no quarrel
with the judiciary. I am only wondering
that the same Bench, which delivered this
judgement, had been appointed by the
previous system! For the last 43 years, a
‘system continued and we have had a
experience of having eminent
personalities in the Supreme Court and
the High Courts. Very valuable
judgements have come. Yes, there may
have been controversies. Even the basic-
structure theory has been enunciated by
the Bench. I may differ; that is a
different matter. But certainly, a valuable
contribution to the strengthening of
democracy had come from the judiciary.
We value and respect the judiciary for
the contributions it has made. Then, how
could this particular Bench say that the
old system was very bad? In a nutshell,

that is what they meant by saying, “All
appointments are made by you with
malice” and so on. I can’t even imagine
this. What has happened now? It is a
very important point that I am making,
Sir. One Chief Justice has made it very
clear. He says that merit is the only
criterion. But I will come to that later.
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1 remember, when 1 was in the Lok
Sabha in the ‘70s, three judges of the
Supreme Court had resigned. I don’t
want to name them. The reason they had
given was, “The executive had not
considered our merit. We are senior.
Seniority should be the criterion. Sa, we
are quitting”. I don’t know what kind of
changes have been made now. Somebody
says it is the merit which is the main
consideration. In those days, they said,
“We are seniors. And even if we are
senior by six months, we should be made
the Chief Justice”. I am not accusing
anybody. Look at the judges that have
come, So, I am making a very important
point in this connection. The power of
the Parliament has been taken away. But
what is the reason behind this judgment
of 1993? That is the point I am making.
What is the reason? The reason, I
suspect, was that certain things happened
where the federal structure of the Indian
Constitution had not been maintained.
Our country has different cultures,
different ianguases, different religions
and different castes. It is a complex
society. This compiex society has its own
character. But we are one nation. We are
Indians. We live in a federal structure.
So, the federal character of the
Constitution has to be maintained. It has
not only to be maintained in the
Government and the Parliament, but it
has to bc maintained in the judiciary also.

In this connection, an eminem
personality of this country, the First
Citizen of India, made a speech recently
while inaugurating a seminar on judicial
reforms. He said:—

“In our vast country, with its
immensity of diversitics, it is a matter
of importance that in the judiclery all
the major regions and sections of
society are represented to the extent
possible,  consistent  with  the
requirement of merit and high
standards maintained by the judiciary.
The argument is not that the judiciary
should follow some sort  of
proportional  representation.  The
admihistration of law and justice is



321 The Constitution

intimately linked to the social
philosophy of the judiciary and the
social philosophy cannot be entirely

separate from the social origins of -

those who dispense justice.”

“It has been said that those who live
differntly, think differently.” It is the
crux of the matter. It has been pointed
out by the President of the country, and
he had enough reasons. Sir, if 1 go
further down, he says,

“Though our judiciary has displayed
the rare quality of standing apart and
above the divisions of our society, we
must not expect them to be super-
human. In any case, it is an old maxim
that it is not enough to do justice, but
that it must be seen to be done.
Hence the validity of the agrument,
which has been accepted in our social
policy and in our pragmatic practice
that all major sections of society must
find a place in the judicial system of
the country.”

Sir, this is the point. Unfortunately,
this dictum, this philosophy, is being
ignored. This one thing is worrving me.
Sir. The faith in democracy is the faith in
the institutions, the faith in the system. If
one scction or one region is ignored,
naturally, it will create resentment. They
will lose faith. So, in this connection, I
only want to say that in regard to
appointment of judges, I am for a
Judicial Commission. The hon. Minister
knows the point. Recently, there was a
move to appoint some judges. The file
went to the President for his seal of
approval and what happened? It is very
important. This is what I read in the
Press reports; and 1 quote it here. As
provided in the Constitution, the file
went to the President for this scal of
approval. It has been reported in the
Press. 1 am quoting from the noting in
the file. 1f I am wrong, the Minister can
correct me. I will withdraw it, if T am
wrong. Let me quotc it first,

*

SHRI M. THAMBI DURAI: Mr.
Vice-Chairman,  Sir, whatever has
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appeared in the Press must not be taken
up here because this is a secret document
between the Chief Justice of India and
the President. If we take it further, it will
lead to controversies. Therefore, 1
request that this kind of things which
have appeared in the Press must not be
taken as important because...
...(Interruptions)... ..because it has
already led to some controversy. How
certain things are lcaking out whether it
is cotrect or not, I don’t want to ascertain
here. That is why 1 am requesting the
hon. Member....

SHR1 VAYALAR RAVI: 1 have
stopped there.

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): 1 think, Mr.

Ravi, it is only a Press report. We should
not attribute it to Rashtrapatiji, and it
should not go on record. It is only a
reported version, and it should not go on
the record of the House
...(Interruptions)...

SHRI VAYALAR RAVI: Sir, if you
feel it improper, you can expunge it.

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): 1 think, it
should not go on record. It has just
appeared in the Press.

SHRI VAYALAR RAVL 1 admit it,
but there is a certain fact. The fact is
that, as you know it very well, one Chief
Justice of one of the High Courts has not
attained the age of 55. Sir, as per my
knowlege, it has never happened earlier
that a condition of age is being put for
selecting a judge of the Supreme Court.
For the first time, an age bar of 55 years
has been imposed. As per this condition,
only those judges who are above 55
should be sclected. Why? Sir, the
Constitution very clearly says that a ten
ycars’ expericnce is enough. You know
the provisions of the Constitution. When
the Constitution save that a judge of a
High Court with 10 years’ experience can
become a judge of the Supreme Court,
thecn what is the need for putting a
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condition that he must attain the age of
55 years?

‘We need an explanation on this. It was
applicable only to one judge and that is
why I am raising this point here. Only
one judge, a Chief Justice of one of the
High Courts.* This is the point.When the
powers are misappropriated by the
judiciary under 124(2), then what
happens? Societal thinking,which is
reflected by the Parliament and the
executive is gone. When the executive
takes a decision, that will take into
account cvery social factor. That will take
into account all the reasons for what they
do because they are answerable to the
people. Every one of us is answerable to
the people. That is why we take into
consideration the society, the national
system and the spirit of the Constitution.

SHR] M. THAMBI DURAI: Hon.
Vice-Chairman, Sir, the hon. Member
has mentioned about the age factor in the
consideration of appointment of the
Supreme Court judges. When he was
discussing this matter, he mentioned that
because* he was not considered for that
post. T do not think it is a correct thing. 1
do not know what factors made them to
consider his name or not to consider his
name. Therefore, 1 do not think it is
correct to mention here that because of
that thing, they did not consider him.

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Mr. Ravi,
what is the information? Is it reported in

the press? How did you get the
information?

SHRI VAYALAR RAVI: That is
reported.

THE VICE-CHAIRMAN (SHRI

JOHN. F. FERNANDES): About the
age, 55 ycars?

SHRI VAYALAR RAVI
(Imterruptions)

Yes.

*Expunged,as ordered by the Chair.
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THE VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): If this is in the
press and if it is not a commumication
between the President and ...(Jnterrup-
tions)... !

SHRI M. THAMBI DURALI: He said
that because * he was not taken. (Inter-
ruption}

SHRI VAYALAR RAVI: 1 repeat,

Sir.  The Constitutional  provision
speaks...
THE  VICE-CHAIRMAN  (SHRI

JOHN F. FERNANDES): I am on a
different point. Whatever you mentioned
here, has it been reported in the press?

SHRI VAYALAR RAVI: Yes, itis. It
is an unwritter consensus among the
judges to recommend only the names of
persons who attain the age of 55 years. It
has appcared in the press. (Interruption)

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Mr. Minister,
I follow now. Mr. Ravi, the motive you
attributc * should not go on record.
(Interruptio:.)

SHRI VAYALAR RAVI: Let me re-
peat what ¥ said and then you can decide.
(Interruption)

SHRI T.N. CHATURVEDI: You
mentioned the age factor. (Interruption)

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): That is what I
have said. (Interruptionp

SHR1 VAYALAR RAVI: The age
factor is here in the Constitutipn, under
124 (3a).

THE VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Mr. Ravi, one
minute. You know, the hon. Minister has
raiscd a valid point. You have said that
they have put the age limit and then you
further said that since * this has been
done. You cannot substantiate that. Then
that should not go on record. If you
substantiate it, it is well and good.

SHRI VAYALAR RAVI: With all
responsibility, I say that it affected oaly
one judge who is eligible now. That is the
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point I made. It affected one judge who
is cligible to come to the Supreme Court.

SHRI M. THAMBI DURAI: We do
not know his eligibility. The committee
has to decide. He said he was not consi-
dered because * * *

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): Mr. Minister,
you are right. I think, he was not permit-
ted earlier also by the Chairman and that
should not go on record. (Interruption)
Mr. Ravi, vou are attributing a certain
motive and that should not go on record.
You cannot substantiate it.

SHRI VAYALAR RAVI: | am only
making a statement of fact. Is it not a
fact that it affected a Chief Justice of a
High Court?

THE VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): I know; Mr.
Minister. that will not go on record; that
has not been substantiated.

SHRI VAYALAR RAVI: It is sub-
stantiated, Sir. I stand by my argument.
You can delete it, but 1 stand by my
argument.

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): No, Mr. Ravi,
you are attributing motives to the judici-
ary. The part, * * * should not go on
record. ({nterruption)

SHRI VAYALAR RAVI: I need an
explanation from the hon. Minister as to
why the age limit has not been fixed by
the Constitution. If provides certain con-
ditions.

SHRI M. THAMBI DURAIL 1 will
convey this thing to the Committee to the
appointing authoritics, or the judges who
are dealing with it. T will convey your
feelings, but the other part which you
have said, * * * * * * _(Interruption) 1
do not know.

SHRI VAYALAR RAVI: | only said,
Sir, it can go on record. It affected one
of the judges. There arc so many judges
who are below that age. ...(Interrup-
tions)...
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SHRI M. THAMBI DURAI: I do not
think so. ...(Interruptions)...

SHRI VAYALAR RAVI: The person
whom I am mentioning here is more than
S0 years of age.

SHRI T.N. CHATURVEDI: Normaily
we do not mention the individuals. ...(In-
terruptions)...

THE  VICE-CHAIRMAN (SHRI
JOHN F. FERNANDES): That has been
expunged. ...(Interruptions)... Let him
not debate on this point further. You
continue, Mr. Ravi.

SHRI VAYALAR RAVL 1t is true
that ...(Interruptions)...

SHRI H.K. JAVARE GOWDA (Kar-
nataka): If it is a fact, it should go on
record. ...(Interruptions)...

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): No, please.
...(Interruptions)... When the Chair gives
a ruling, no Member should defy it. I
have given a ruling that that matter will
not go on rccord, that is, * ... (Interrup-
tions)... It should not go on record.
...(Interruptions)... *

SHRI VAYALAR RAVI: The point
which 1 am making is that social condi-
tions of India havce to be taken into
consideration. Sir, certain decisions have
crcated this misunderstanding  becausc
certain Judges of High Courts could not

become Judges of the Supreme Court.

SHRI M. THAMBI DURALI: They can
become the Chief Justices there. ...(Inter- .
ruptions)... They can become Judges of

*Expunged as ordcred by the Chair.
the Suprcme Court in future.

SHRI VAYALAR RAVI: But, they
cannot become the Chicf Justice of India.
...(Interruptionsj... This is the point
which 1 am making. The delay is not
because of merit or non-merit. The
speculation is as to who will be the Chief
Justice of India. This is the point. 1 wish
that one day this country must have a
Chicf Justice who belongs to a Scheduled
Caste.
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SHRI M. THAMBI DURAI: That is
all right. ...(Interruptions)...

SHRI VAYALAR RAVI: But, the
point 1 am making is with regard to
denial of this right now. ...(Interrup-
tions)... The point that 1 am emphasising
is that any person can become the Chief
Justice of India. Now the question is as
to who should be the Chief Justice of
India. This is the point. When somebody
joins Government service he calculates
when he would be Seerctary, ete. It is
human nature. Nobody is super-human.
The paint T am making is with regard to
the social aspect of the country. There
are many competent people in different
regions. All these points can be consi-
dered by a judicial commission. If a
judicial commission comes into existence,
it will take all these aspects into consider-
ation. The point that ] am arguang is that
this judicial commission will be a most
important body because it will be consid-
ering all these things. Its compositions,
etc. is a different matter. It can be
discussed later. The point which 1 am
making is that we c#not react to whatev-
er the judiciary does. We get all the
abuses. Even a Session Judge abuses
Member of Parliament. The facility of
railway passes to ex-MPs has been cancel-
led. T fully appreciate your ruling that we
should not react to whatever they do. 1
agree. But, there are certain facts and
realities which have to be expressed here
on the floor of the House. Otherwise, as
pointed out by Shri Kapil Sibal, there will
be a case - of -contempt of court. This is
one of the major weapons which it has
been using freely. Even the people can
be sent to jail. You all know this. One
fine morning the judiciary orders that the
Army should arrest so and so person.
This is an aberration. They were not
debating this kind of a thing. They should
understand that sometimes they also do
wrong things, The officers are scared
because they fear that they will be sent to
jail. Sir, they say you do this and you do
that because we have article 226. This
article has been amended. But, even
today many interpretation can be given to
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public interest litigation. As put by Mr.
Deve Gowda, it is more of a political
nature curtailing the powers of the execu-
tive and the Parliament. A time has come
when we should discuss all these matters
in detail. We should not feel shy of
certain facts. While concluding, 1 appeal
that thc proposed judicial commission
must take into consideration the social,
and rcgional factors especially relating to
women and 8Cs and STs. I can assure
you that there are enough competent
people in this country who can be made
Judges of the Supreme Court and who
later can become the Chief Justice of
India. 1 request that we should not stand
in their way.

5.00 p.m.

THE  VICE-CHAIRMAN  (SHRI
JOHN F. FERNANDES): I have got
several names here. We will continue the
discussion next Friday.

MESSAGES FROM THE LOK SABHA

(I) Re: Committce on Public Ac-
counts,

(II) Re: Committee on Public Under-
takings.

{(Il) Re: Committee on the Welfare of
Scheduled Castes and Scheduled
Tribes,

SECRETARY-GENERAL: Sir, I have
to report to the House the following
messages received from the Lok Sabha,
signed by the Secrctary-General of the
Lok Sabha:—-

{

“l am directed to inform you that
Lok Sabha, at its sitting held on Fri-
day, the 26th February, 1999, adopted
the following motion:—

“That this House do recommend
to Rajya Sabha that Rajya Sabha
do agree to nominate seven mem-
bers from Rajya Sabha to associate
with the Committee on Public Ac-
counts of the House for the term
beginning on the 1st May, 1999 and
ending on the 30th April, 2000 and



