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THE PATENTS (AMENDMENT)
BILL, 1998 CONTD.

MR. CHAIRMAN: Now, Mr. Biplab
Dasgupta, You have only one minute.

DR. BIPLAB DASGUPTA: Sir, in
one minute it is not possible. Sir, I have
been saying that if this Bill is not
presented before a Select Committee, or,
a Standing Committee, or, a Joint
Committee, or, whatever it is, then it
makes a mockery of the Committee
system. “This Bill is eminently suitable for
being considered by a Committee and if
we get it passed without it being
scrutinised by a Committee, then, ]
think, there 15 no need for having any
Standing  Committees or  Select
Committees. Because it is the: most
important Bill that has come before the
House over the last ten years.

Sir, this Bill raises certain issues
impingiig on the relationship between
the Centre and the States. In this Bill
there are provisions which have
consequences for agriculture and for
health. You know, Sir, both agriculture
and health are State
subjects... (Intérruptions)... Sir, before
this Bill is discussed in the House, the
least that the Government can do
is,..(Interruptions)...

MR. CHAIRMAN: Please don't
interrupt. You are making a mockery of
yourselves by laughing at each other and
by interrupting each other. The whole
India is watching how a Member in this
House is functioning . You are busy
talking with cach other, shouting &t each
other and are taking the freedom of each
other.
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DR. BIPLAB DASGUPTA: Sir,
before this Bill is discussed, the least that
the Government can do is to call &
mecting of the National Development
Council. In that mecting there should be
consultations with the Chief Ministers of
all the States to ensure that this Bill does
not harm the interests of the States or
their jurisdiction in relation to both
agriculturc and health. This is something
which should havc bcen done before
bringing the Bill before this House. That
has not been done.

Sir, one of the arguments which have
been advanced for rushing through the
Bill without going through any
Committce is that the W.T.O. Disputes
Settlement Board has given a dcadline
that this Bill, with these two provisions
on cxclusive marketing rights and mail-
box should be passed before 19th April.
That is the fear that they have. Sir, we
are now towards the end of December
and we still have almost four months. We
can very fruitfully devote these four
months to discussing this Bill in the
Committee and in the National Develop-
ment Council. We can also have a nation-
al debate, because it has implications for
everyone. You should take advantage of
the time betweem now and the Budget
session to put it before the Committée,
before the public, before the Chief Minis-
ters, to get their opinion.

‘In -our amendment; we have submitted
that the Committee should complete its
work and report back to the House by 1st
March. On the basis of that report, which



301 The Patents (Amendment)

will also involve consultations with ex-
perts, scientists, technologists, lawyers
and others who would understand the
language the Bill can be discussed here.
These will ensure that the interests of the
country are fully protected in the Bill
which is being presented now. None of
these things have been done. Sir, the
month of April is four  months &dway.
There is plenty of time in the inter-
session period to get it discussed.

Sir, even if we fail to meet the dead-""

linc, is it that the heaven is going to fall
on us? We violated this part of the
agreement in 1995, when we allowed the
Ordinance to lapse. Sir, when the
W.T.O. was formed in 1995, it was the
pre-condition of the WTO membership
that we should have these ihings incorpo-
rated in the Patents Bill. But we violated
thesc norms too and the Ordinance was
allowed to lapse. For these last three
years hdve they taken any action against
us, Sir? If they can wait for three years
since 1995, they can wait for some more
time. Sir, what can they do to us) They
cannot throw us out of the W.T.O. Mem-
bership. That is clear and categorical. If
you lock at the W.T.O. rules, they can-
not do this because in W.T.O. conditions
for Membership is one thing and condi-
tion for expulsion is another thing. Now
that you are already in the W.T.O., we
can be thrown out only as per the norms
and rules which are there for expulsion.
These norms and rules are very difficult
to be implemented. They are elaborate in
procedure. It will take months and
months before we can be expelled. So,
the whole idea that they will want us to
be thrown out of the W.T.O. because we
have not incorporated this by Aoril 1999
is totally wrong. It has absolutely no
basis,

Now, I come to the point regarding the
fear of sanctions. Sir, what happened
after the tests conducted at Pokhran?
Nothing happened. If America wants to
impose sanctions on us, they have to go
through an elaborate procedure. It is not
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simple cnough for them to say that they

.arc initiating sanctions. America will have

to go through the same eborate proce-
dure of giving notice; there will be a
hearing on the notice, this and that. If
you want to delay this, you can lengthen
the process. So, there is no immediate
fcar of any economic sanctions bcing
imposed. If the Americans do this, there
are the Germans, there are the French,
there are the Italians, who are interested
in our market.

Ours is a big market, potentially a big
market. No country in the world would
like to leave us. So, the Americans do
not impose any sanctions unilaterally on
us, for the simple reason, if the Ameri-
cans do it, the French will come in, the
Italians will come in, the Germans will
come in. In the past, it had happened
many times. I can give you many gxamp-
les. When the Americans have resorted
to sanctions, the French have deviated
from it, the Italians have deviated from
it. They have not agreed to it. But, Sir,
the reason 1 am saying is very important.
The whole country should know. The
TRIPS Agreement was imposed on us, In
1994, the Marrakesh Agreement. In 1995,
the WTO Agreement. These were im-
posed at a time when the world environ-
ment was completely different. It was
totally dominated by one super-power.
After the disintegration of the Soviet
Union, The Third World countries lost
heart. Consequently during the discussion
on the Dunkel Draft, not a single protest
was voiced by any country of the Third
World. That was the situation in 1994-95.
Then from 1990 to 15th December, 1993.

MR. CHAIRMAN: That is all right.

DR. BIPLAB DAS GUPTA: ] am-not
talking about the Bill. I am justifying why
should it go to a Joint Select Commit-
tee...(Interruptions)...1 must be allowed
to specak...(Interruptions)...

SHRI NILOTPAL BASU: Let us be
very clear. If he is disturbed, nobody else
will speak...(Interruptions)...
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SHRI SANGH PRIYA GAUTAM
{Uttar Pradesh): He has already takcn
ten minutes. ...(Interruptions)...

SHRI NILOTPAL BASU: He will
speak as long as he ...(Interruptions)...
He is making some points....(Interrup-
tions)...

SHRI SANGH PRIYA GAUTAM:
He. has taken ten minutes. ...(Interrup-
tions)...

SHRI NILOTPAL BASU: Let us be
very clear .. (Interruptions)...

SHRI SANGH PRIYA GAUTAM: 1
am addressing the Chair. I am not talking
to you...(Interruptions)...

SHRI NILOTPAL BASU: I am mak-
ing it very clear, if he is not allowed to
speak, nobody else will be allowed to
speak...(Interruptions)...

SHRI SANGH PRIYA GAUTAM: I
am not talking to you.

SHRI NILOTPAL BASU: I am also
not talking to you. ...(Jnterruprions)...1
am also not talking to you. ...({nterrup-
tions)...If he is disturbed, nobody else
will speak in this Hosue ...(Interrup-
tions)...

SHRI GURUDAS GUPTA: Let the
hon. Chairman -decide it.

MR. CHAIRMAN: Don’t you think it
is shameful when you say, “I will not let
you speak.”? You are speaking as if this
is not the House: What is it?...(Interrup-
tions)...You cannot give a threat to him.
He cannot give-a threat to you. What for
1 am sitting here? What for all of you are
sitting here?...(Interruptions)...

SHRI GURUDAS DAS GUPTA: You
kindly decide everything. We will abide
by it.

DR. BIPLAB DASGUPTA: Sir, I am
on my lastpoint. Then, there will be no
interruption.

SHRI M. VENKAIAH NAIDU: If
somebody addresses- the Chairman, is it
an intcrruption?
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MR. CHAIRMAN: No. They are ad-
dressing each other.,

SHRI SANGH PRIYA GAUTAM: 1
did not interrupt him.

SHRI M. VENKAIAH NAIDU: I am
ready to hcar him for three minutes or
four minutes. He is a very diciplined
Mcmber. But the Chairman said, “It is
all right. Only one minute.” He has taken
scven minutes. If somebody reminds Him
about the time he took, is it a fault?

SHRI NILOTPAL BASU: Who are
you to remind him?

SHRI M. VENKAIAH NAIDU: I am -
a Member of this House. ...(Jnterrup-
tions)... I am a Member. of this House.

SHRI NILOTPAL BASU: He doesn't
need your  help...(Interruptions)...He
doesn't nced your help. :

SHRI M. VENKAIAH NAIDU: You
don’t know ecven fundamentals...(Inter-
ruptions)...

SHRI NILOTPAL BASU: Who is he
to remind? You are there in the Chair.

MR. CHAIRMAN: No Member has a
right to tcll the other Member, “I will not
allow you to speak.”

DR. BIPLAB DASGUPTA: What I
was saying was this that on the 15th
Dccember, 1993 when the Dunkel Draft
was agreed to by the Western powers, at
that time, on that night, during the celeb-
ration there was not a single representa-
tive, not a single face from the Third
World. The fate of the Third World
countries was decided by the Western
powers, the rich countries. They had
decided everything and imposed it on us.
In 1994, whenr the Marrakesh Agreement
came, we did not raise our voice against
the provisions which were against our
national interests. In 1995 when the
WTO was set-up, nothing was done. But
now the world situation has changed.
Now there is a resistance in many coun-
tries of the world against these provi-
sions. In the year 1999, next year, there
is supposed to be a review of the TRIPS
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Agreement, the Trade-Related Intellectu- -

al Property Rights Agreement. That is
the basis of this amendment. But this
TRIPS Agreement will come up for a
revicw—not in 1999 becasue the USA
wanted to delay it by one year—in 2000.

But even then it is slightly more than
onc ycar away, and in that TRIPS agree-
ment with you, we, as India, should take
the initiative of the world. We should
mobilisc the world opinion. This thing
cannot be done by Nepal; cannot be done
by Bangladesh. It can be done only by
the Indian Government. If we take the
initiativc to take the South Asians on our
sidc, Bangladeshies, Pakistanis, all of
them, and form a South Asian common
market, which would be the decision of
the Government that it would be done by
the year 2001, if that is done, we can get
a footing. On our own, we do not have
much basis. Out of the total world ex-
port, our export is only 0.6 per cent. But
if we arc ablc to take the South Asian
countries along with us, that will give us
a basc. We can negotiate with the
ASEAN countries, the countries in South
East Asia and in East Asia, we can talk
to China, we can talk to Brazil, and we
can impose some of the conditions which
we are-.very vital for our national inter-
ests, which was not done in 1994. The
1994 agrecment is not sacrosanct. We,
from the third world, should never accept
the injustice which was done to us in the
1994 discussions in Marrakesh and. also
during the formation of the WTO. But
we are getting this opportunity in the
year 2000. Sir, before that opportunity
comes, we should not give in. If we give
in, our bargaining power will do. So, we
must conserve whatever we have. I know
that therc arc very eminent lawyers like
Mr. Jethmalani in the Government. They
can find the tricks to lengthen it from
19th April, 1999 to 19th April, 2000. I
have every confidence in Shri Jethmalani
to manipulate the things in such a way
that this period can be lengthened. (Infer-
ruptions)
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MR. CHAIRMAN: Anyway, it is all
right. Pleasc conclude. T will not allow
anymore timc.

DR. BIPLAB DASGUPTA: I am con-
cluding, Sir. We should not give in before
thc year 2000. Wec should allow the
process to continue. If the Americans can
be allowed to continuc for three years,
they will allow us to continue for another
onc ycar. There will be no problem. 1
know Mr. Pranab Mukherjee and Dr.
Manmohan Singh are here. When this
Bill was initially disucsscd, what was their
argument? Their argument was that we
must gct it passed within one month? 1If
we did not do it, we would be thrown out
of the TWO. That was obviously wrong.
If we did not do it, an incalculable harm
would be done to us. They had told us
that it was an intcrnational obligation to
which the Parliament was not a party. It
was an international obligation underta-
ken by the Congress Government, not by
the nation as a whole. Unfortunately,
now we arc in a situation where this Bill
is being supported by the two majot
parties. They are in alliance on this issue.
These two major partics are betraying the
interests of the nation. (Interruptions)

MR. CHAIRMAN: Now, Mr. Gurudas
Das Dupta. (Interruptions)... Dr. Biplab
Das Gupta, please sit down. 1 cannot
allow you to speak any more on this
subject. (Interruptions)

DR. BIPLAB DASGUPTA: Sir, the
people of India will not accept this.
(Interruptions) 1 am requesting you...(In-
terruptions)

MR. CHAIRMAN: Shri Gurudas Das
Gupta Dr. Bipiab, you have promised to
spcak for two minutes and you have
taken more than ten minutes. Shri
Gurudas Das Gupta.

SHRI GURUDAS GUPTA: Sir, I am
on a very short point. The point is, we
are entering into an in known interna-
tional economic arrangement. The arena
is unkown, and therefore, its effect on
the economy, its ramifications, are not
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clcar at all to us. Therefore, in order to
understand as to what is likely to be its
affect on the economy of ours, what is
likely to be the affect on the economic
structure, there needs to be a very seri-
ous scrutiny of the whole arrangement. In
order to make that scrutiny, there needs
to be a Committee where we can discuss
and undcrstand all these things. Second-
ly, it is very clear that the arrangement of
patent, the arrangement of the WTO,
whether we like it or not, is going to give
hcgemonistic grip to the multinationals
over the cconomy of a number of na-
tions. That is our serious apprehension.
This apprchension is not within me.

The country is always being told that the
Left is opposed to it. I don’t believe that
patriotism is our monopoly. I believe the
same apprehensjon is there in many other
parties, in most of the parties. Since the
same apprehension is there in most of the
parties, it is only reflecting the serious
confusion and the difference of opininn
that persist within the nation. The
political spectrum is divided because the
nation s divided. In view of the serious
division in thinking, in view of the serious
confusion, in view of the serious
ramifications, that is bound to be the
resultant of this, there needs to be a
much more serious study than what we
are entering into.

Sir, I will not take much time. Thirdly,
what is very important is this, We are
going through an economic recession and
the economic recession is not only in
India but also all over the world. I have
an apprehension that the burden of
recession is sought to be passed on to the
less-developed countries like India by the
advanced countries. This mechanism will
give them the advantage, this
arrangement  will give them the
advantage, to pass on the burden of
recession of the developed countries to
countries like India. It is because of that
it is being so hurriedly pushed through.
The Government of India is pushing it
through because it is being asked to do it

[RAJYA SABHA]
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by thoss who are arranging, who are
managing, who are at the helm of affairs
of the international arrangement. It is
doing it because somebody else would
like it to do it. That is the serious
apprehension.

Fourthly, India should do nothing
under duress. We should not do it under
duress. India is a great nation. We have
never done anything in the world under
duress. The argument of the Government
is “now or never”. “Now or never”, that
is the argument. Since “now or never” is
the argument, the Parliament is being
asked to discuss it on the penultimate day
of the current session. It could have been
discussed earlier. It could have been
discussed for three days or four days.
There have been occasions when the
Parliament had deliberated on very
important issues for a long period of
time. It is not allowed. 1 don’t know
whether the Government had this in
mind. It may be that the .BJP

- Government did not think that they

would bring this Bill in this session. It
may be that the Congress party was of
the opinion that it would not like this Bill
to be passed so hurriedly. But somewhere
the bell is ringing. Somewhere the strings
are being pulled. Somewhere the orders
are being given. Somewhere it is being
said that “now or never”, either India do
it oz yet out of it. This is a serious thing.
We cannot do anything infear and
apprehension. India is under duress.
India has never acted under duress.
Mahatma Gandhi said, “it is fear that
kills the nation”. Mahatma Gandhi has
said it. I would only like to tell my
friends on both sides that it is fear which
is killing the present Government. It is
the fear that is the greatest danger. The
Congress party should kindly understand
it. In view of this, I only implore you,
Sir, that the Bill may kindly be sent to a
Select Committee and the Select
Committee may kindly be asked to
complete its deliberations in the next
session. Heaven will not fall on us,
except that we are afraid of somebody
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else. Let us not do something in fear and
apprehension.

A @ g (GM RA): AR,
el <, Y asie faw faagaz § ok
¥ oft | 7 e 78 WA & WA weE w5,
ffim oS w1 sem-aem wa ¢ A @
FT F M F T F f T - W
thvmapiF weFp @A >
RO, qg FIUA o1 WA F 9% W W\ W
sfma 3R 79 2w A AdfeEen W R e
o wwm ¥ W offef T wRe ok
w7 o aga €, 19 3, 1999 v @ § wew
§ f5 TR B W W agg T @ w
afe ) @ | i ¥ fER w=e afe) f
& Wi 3 5 T s W @ SR ufifa
B g W I oy | v Rl W W
i § fEn o T s ¥ s fld
S 1 3 IHR T @ T WA W R
e ®, ®E g=a, TR 3e fae, =
PrF A F WM T MR
ad e W oywE wdm, F awke R,
wren fia sl @ wwa & R 38
&1 @ T H A A A WY IS A Fad
wud fwfa IR I|MASww
% T 99 @ ¥ o9 T @ e T 8,
g Fa F W W ¢ R e
o T W R, T A R fades W
w fere B ¥ ok ¥ @ ¥

g T, & S FER W TR S
% 3 38 W 7w W gy, orwE TR o sk
TR E 3 R weA sEa F g W
A W WA W A aeF wew § e
e A AR e A A FeT & am W
& wr Wi B AN &y i ¥ R
R, @ o o & W WA = a3
i g o T R4 W A v dw =S
fRet & =m & 7 HRig U AWd 9@ Ry
t

- TR |

SHRIMATI KAMLA SINHA: Sir, 1
have moved two amendments. My first
amendment is, “That the Bill further to

amend the Patents Act, 1970, be referred
to a Select Committee of the Rajya
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Sabha consisting of 18 Members (to be
nominated by the Chairman) with
instructions to report by the 1st o
March, 1999. Why do I say that this Bill
be referred to a Select Committee? Dr.
Biplab Dasgupta, Shri Gurudas Das
Gupta and Shri Ish Dutt Yadav have
raised many points. We know that there
is a time-limit by which we have to sign
or abide by the WTO obligations
otherwise, some action can be taken
against India under the dispute settlement
understanding of the WTO Agreement. It
is true that this can happen. If this Bill is

passed, the Patent Act will grant
Exclusive ~ Marketing  Rights  to
agriculture, chemicals and

pharmaceuticals. Articles 70.8 and 70.9
were previously applicable to India. But
now they will be deleted. Now Exclusive
Marketing Rights will be given in the
fields of agriculture, chemicals and
pharmaceuticals. As you know, Sir, most
of the pharmaceutical companies in India
are multinational companies. Now they
are joining hands. They are merging with
each other. They are becoming global
players. Some corporations are trying to
monopolise the whole industry. For
example, Sandoz and Ciba Geigy have
merged as Novartis. Monsanto and
AH.P. are also trying to collaborate.
Hoechst and Rhone Poulene are
negotiating to merge with each other.
Glaxo and Wellcome have a partnership.
They are all global players.

Now,. they will monopolise our
markets. The Indian entreprencurs will
have no role to play at all. We will be
entirely at the mercy of these global
players both in the field or
pharmaceuticals as well as in agriculture.
Sir, when there was a discussion on the
terminafor seed technology, we had
raised this point at that time also. The
terminator seed technology affects the
Indian Tarmers. By this technology, seeds
which become sterile after one or two
seasons would be exported to India, and
the Indian farmers would be entirely at
the mercy of Monsanto and other seed
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curporations of America and other
countries. We cannot allow that. Our
Agriculture Minister also had said in one
of his statements that the Indian farmers
are not seed-breeders. They have never
done that. All the time, our farmers have
been preserving their seeds. Sir, another
thing which I would like to mention is, as
you also know, that Basmati rise which
has been produced in India since ages,
has been monopolised and has been
patented in America as Taxmati rice. So,
what is this? We do not want to lose our
own rights. These marketing rights will
be given to the multinationals by this
EMR. Sir, there are many reasons as to
why this Bill should be sent to the Select
Committee. It is only after we discuss this
Bill in detail that we can taken a view on
it, and then we can suggest some checks
and balances so that the Indian farmers,
the Indian pharmaceutical industry, the
Indian agricultural industry, and the
chemical industry, do not get hurt. That
is why I want that this Bill should be sent
to a select commitiee. Thank you,. Sir.

MR. CHAIRMAN. Shri S. Viduthalai
Virumbi. Many happy returns of the day.

SHRI S. VIDUTHALAI VIRUMBI
(Tamilnadu): Thank you, sir. Sir, will [
be allowed to speak at the stage of
consideration also?

MR. CHAIRMAN: This is only
moving of the amendments. Are Yyou
associating yourself  with the
amendments? .

SHRI S. VIDUTHALAI VIRUMBI:
Sir, even at the time of the introduction
of the amendments, I totally oppose the

Bill on the ground that it affects the.

federal character.of the nation. Firstly, it
affects the pharmaceuticals and, secondly,
it affects the agricultural and chemical
products. Both health and agriculture
come under the purview of. the State List.
The reflection on the outcome of this
Bill, when the Bill comes into effect, will,
definitely, affect the masses of this great
nation, Therefore, it will affect the State
Governments. They might have to bear
the burden. So, since it affects the States,
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since it affects the federal system and
thereby it affects the Indian Constitution,
1 oppose this Bill and support the
amendments placed before us.
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MR. CHAIRMAN: Shri Ashok Mitra.
Amendment No. 3.

SHRI ASKHOK MITRA (West
Bengal): Sir, 1 will first read out the
amendment.

That the Bill further to amend
the Patents Act, 1970 be
referred to a Joint Committee of
the House consisting of 30
Members; 10 Members from this
House,  namely, {(to be
nominated by the Chairman)
and 20 Members from Lok
Sabha;

That in order to constitute- a
meeting of the Joint Committee,
the quorum shail be one-third of
the total number of Members of
the Joint Committee;

That in other respects, the Rules
of Procedure of this House
relating to Select Committees
shall apply with such variations
and modifications as the
Chairman may make;

That the Committee shall make
a report to this House by the
first day of the next Session; and’

That this House recommerds to
the Lok Sabha that the Lok
Sabha do join in the said Joint
Committee and communicate to
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this ‘House the names of
"Members to be appointed by the
Lok . Sabha., to ‘the Joint
Committee.

will mention some of the points. If
. you kindly remember, when 1 spoke at
‘the time of the introduction of the Bill
last Wednesday, 1 appealed to all
sections, “Please, let this Bill be not an
occasion to divide the nation.” We know
that within each party—partics to the
left; parties to the right—there is a
division which we cannot deny; and there
is a great reservation in the minds of the
people. Let us think about it. Let us give
ourselves a second, a third chance and a
fourth chance. We are a great nation.

We are the second largest country in
the world. We- claim to be the biggest
democracy in the world. Let us not make
a plaything of our Parliament. Why do I
say so? Now, Sir, I will ask you, request
you, implore you, to put yourself in our
position. It is such an important Bill
which has implications for the economy;
and yet, what does the Minister do? He
goes to the Press and tells them that he is
going to ram through the Bill in the

Rajya Sabha in the course of today. -

Then, be will ram it through the Lok
Sabha. Are you sure that this is the way
you can treat the country?

MR. CHAIRMAN: Now,...

SHRI ASKHOK MITRA: Sir, 1 have
certain things to say. I am not going
astray, but you have to kindly listen to
me. As I say we should bring ourselves
together; those who are here. This is an
issue on which we have to think. Just
think about it. On grounds of ethics, on
grounds of morality, even on grounds of
aesthetics; the others who read about the
kind of proceedings that are taking place,
will say that what you are doing is
irrational. They rushed it through; jn one
day, through the Rajya Sabha the next
day, through the Lok Sabha. If I were
occupying the slot my revered elder
brother is occupying I would have hung
my head in shame. That is all I can say. I
cannot say anything more. Now, I come

Bill 1998 314

to my second point. This House—let us
remind ourselves—is a Council of States
and if you go through the proceedings of
the Constituent Assembly, there are
miles and miles of comments that are
made on the fact that this House must be
extra protective of the intérest of the
States. It must try to advance the cause
of the States. Now, what are you doing?
There are six important Chief Ministers
who have written to the Prime Minister. 1
have been told by a very responsible
Member of this House that a 7th~Chicf
Minister is writing today. What are ‘the
States? Kerala, Karnataka, Tamil Nadu,
Andhra Pradesh, West Bengal, Orissa
and Tripura. Do you think that you can
ignore these States? What have they
done? They have made a polite request,
“Before you present this to Parliament,
kindly discuss it with us because there are

‘issues which involve us, which affect us”.

Have you at all realised the implications
of what you are doing? You are not even
bothering to respond to what the Chief
Ministers have stated and you are going
to rush through this Bill! Let e ask you
a blunt question. Assuming tisat you can
ram through this Bill, if these half-a-
dozen and more Chief Ministers said
“No™, you have no power on earth to
implement this piece of legislation. And I
want to tell this even to the friends of
yours, the socalled multinationals, who
are cagerly waiting for the passing of this
Bill, “Brothers, you have no hopes. We
will not allow you to coimre-because this is
where our interests, the interests -of the
Stacs, are concerned”.

Thirdly, that is why I am praying that
this should be referred to a Joint
Committee, as an extraordinary thing is
happening. We set np our institutions and
we murdered them. We set up the
institution of Standing Parliamentary
Committees to study isues that will
supposedly be referred to it from time to
time by the Government. Can you think
of any Bill which is more important than
this? Can you really place before us even
half-an-explanation why this should not
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go 10 a Standing Committee of
Parliament consisting of all the Members,
representing all the political parties?

Now, apropos to this, I would say that,
after all there was a report of the
Standing Committee on Commerce. The
Committec gave a report on the
relationship of India with the World
Trade Organisation. Has any Minister
even bothered to go through this report?
What did this report say? It is a
unanimous report given by 45 Members,
representing all shades of opinion. This
report was prepared by a drafting group
consisting of five representing two major
political parties in the country, a
representative from the Left; and two
representatives from the southern States.
They consulted all shades of opinion,
experts on this side, experts on that side,
civil servants who are now serving, civil
servants who have served the country
over the past 10, 15, 20 years, when the
negotiations were going on with the
World Trade Organisation. We have
talked with academics, academics
belonging to the so-called traditional
Left, academics belonging to the so-called
traditional Right. Even those were
consulted and we reached a unanimous
judgment. Now, since I was associated
with the report, I can honestly confess to
you that on every point, as the
Chairman, I asked the individual
Members, “But, on this point, have you
taken the views of your party” and the
next morning they said, “Yes, we have
taken the views of our party. Our party
doesn’t object and it will agree”. This is
true of all the parties which were
involved in the drafting process. But you
said that you are not going to consult.
What was the view of this Committee? It
was that, -before any Bill, such as the
present one, is presented before the two
Houses, first, the Gdvernment should
discuss the report of the Standing
Committee; second, the Government
should consult the State Governments;
and, third, the Govrnment should consult
a wide body of experts, eminent men,

[RAJYA SABHA]

1 were,
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who could be former diplomats, eminent
judges, lawyers, scientists, etc. etc.,
before it tries to reach a judgment.

You have not done any such thing. If
this is the way you want to treat the
committees of the House, why don’t you
dissolve them? Why don’t you make a
direct statement that you are wasting
money because when Members come,
attend and go away, you have to pay for
their travel costs, you have to pay their
other incidental expenses, and for a poor
country like us, we have no business to
make a mockery of this kind of thing. So,
tell the Parliament that we are running an
absolutist Government, and you are not
important. Forget that. You should be
honest to offer it to yourself.

My final point is with respect to the
manner in which the whole issue has
been handled by the Government. Again,
you see, therc are certain dichotomies. It
is the Ministry of Commerce which
handles the affairs vis-a-vis the World
Trade Organisation. But for accident of
history, it is the Minister of Industry who
handles the Patents Act. I read in a
newspaper that the Minister over the
weekend, called some officers of the
Ministry of Commerce to advise some
Members of Parliament who had
assembled at his House—fair cnough, we
were excluded, we are the Harijans, that
very derogatory word says so, we are not
accepted. But, again, Mr. Minister, with
all respect for our civil servants—I have
very great respect for them. They are
excellent...

st i R W W IR W
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SHRI ASHOK MITRA: They are
excellent in their conduct and manners,
but I am not sure that they know much
about the World Trade Organisation.
They are the birds of passage. Yesterday,
they were doing, perhaps, rural
development; day before yesgerday, they
perhaps, in the Ministry of
defence; day after tomorrow, they will,
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perhaps, be with the Ministry of Home
Affairs. You have not tried to build up a
cell, a memory cell, which will have a full
picture of the nuances of our relationship
with the WTO, i.e., what is right, what is
wrong, what ought to be don¢ in a
particular situaton, what ought not to be
done, etc., etc., These birds of passage
cannot serve the purpose. Which is why,
if you wanted to consult the opinion, you
should have consulted a wider body,
those who are with the Ministry of
External Affairs or the Ministry of
Commerce as Secretaries or Ambassadors
10, 15, or 20 years ago at the time of the
actual Dunkel negotiatoins. They could
have helped you how this is happening.

Sir, this is my final piont. We can take
very serious objection. In fact, it is
unfortunate of the Government that it
has not taken a serous objection to it.
Just look at the format. In the WTO
rules and regulations, there is provision
of a transitional period. And the general
rule is that it is only after the transitional
period is over, the regime of product
patent will come in: But suddenly, at the
very last stage, an exception was made,
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An exception was made in the case of |

pharmaceuticals and agro-chemicals. Why
are they so important that in their case
we should make an exception at the very
last moment?

At the very last moment, this was in-
serted: Yes; transitional arrangements
will be for ten years; but in the case of
pharmaceuticals and agro-chemicals, im-
medaitely. Right now you must allow
them product patent rights together with
the rights for exclusive marketing. The
American multinationals are itchy, itchy,
itchy. They could not wait for ten years:
“Right now, you be our slaves, right
now.” And why it happened and who are
negotiating on our behalf? Why, Mr.
Minister? This is something on which I
would say that one day, the history of
this country’s commercial transactions
will be written by somebody else.

We had a chief negotiator on our
behalf for 1993-94. Suddenly, we find
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that his role is changed; from being the
chief negotiator for Iidia, he hds become
a Deputy Secretary General of GATT.
Was he negotiating toprotect the coun-
try’s interests? Or, was he negotiating in
order to land himself a job in the GATT?
Now, these are the things which we ought
to go into. I could have gone on and on
and on but let me stop out of deference
to the Chairman, although my emotions
say something else. This is an educational
process and many of us do not even
know that his kind of things are happen-
ing. 1 would, once more, appeal to the
Industry Minister that there is no prestige
involved. There is no issue of prestige
involved. We are all children of this great
nation and we are taking a decision which
will affect the long-term interests of this
nation. Since you can see much tensoin
and dissension, please desist from trying
to do what you are going to do. Thank
you.

MR. CHAIRMAN: Mr. Ashok Mitra,
there is Amendmen: No. 2 also in your
name. It is the same as No. 1. Are you
moving Amendment No, 2? You have
already moved Amendment No. 3. Are
you moving Amendment No. 2?

SHRI ASHOK MITRA: Sir, let me
make a point which I was trying to make
in the morning. When I left my residence
at 10.25 a.m. the daily dak had not
reached me. I do not even know what are
the amendments that have been ad-
mitted.

MR. CHAIRMAN: You have already
moved Amendment No. 3.

SHRI ASHOK MITRA: If I can get a
copy of that Amendment, I have not got
a copy.

MR. CHAIRMAN: It is the same as
Amendment No. 1, which has been

mpved by Shri Gurudas Das Gupta. It is

the same. (Interruptions)

SHRI NILOTPAL BASU: I have a
point, Sir. This is the state of affairs.
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Today morning we did not get the papers
which we normally get everyday. We are
not even aware of what amendments we
are moving as well as what amendments
the other Members are moving. In this
state of affairs, I do not know how a
Government, in its right senses, can go
“aad land this kind of a Bill. (/nterrup-
lios)

SHRI ™R, SALIM (West Bengal): It
s the right of The Members. Everyday, in
the rivoening, we recéive a packet contain-
ing the list'f business, arfiendments and
everything else that we are supposetd -1p
get. Today, why there is an exception?
This is. not happening only today. Sir,
-whenever the GATT thing came up in
the House, whenever the Patents thing
came up in the House. Some interested
quarters, including the Secretariat, have
been making use of these. I am making
an alleglation. (Interruptions)

MR. CHAIRMAN: Please, do not
make this allegation. (Interruptions)

PROF. VDAY KUMAR MALHOT-
RA: This is highly objectionable. (Inter-
ruptions)

SHRI MD. SALIM: I remember many
occasions. (Interruptions) Shri Gurudas
Das Gupta has got it. (Interruptions)

I suspect something. This is an allega-
tion. (Interruptions)

SHRI T.N. CHATURVEDI: This kind
of allegations can be repudiated. (Inter-
ruptions)

SHRI MD. SALIM: I remember the
same thing came up during the earlier
Government also. (Interruptions)

MR. CHAIRMAN: I do not think
anybody would have done it. But, I will
certainly enquire into what you are say-
ing. What I am now saying is, your
amendment is the same as the one which
Shri Gurudas Das Gupta has moved. Are
you moving your amendment?

SHRI ASHOK MITRA: If you could
kindly hand over a copy...(Interruptions)
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MR. CHAIRMAN: All right. They are
in the lobby also.

SHRI MD. SALIM: Who is respons-
ible for this...(Interruptions)... We would
like to know as to why these papers were
delayed. ...(Imterruptions)...

MR. CHAIRMAN: No. ...(Interrup-
tions).. Mr. Gurudas Das Gutpa got the
papers. ...(Interruptions)... The
whole...(Interruptions)...

SHRI MD. SALIM: Sir, all the
CPI{M) Members are staying at V.P.
House. ...(Interruptions)... Sir, you are
the Chairman of this House. ...(Interrup-
tions)... We would like to know why
these papers were not received today.
...(Interruptions)...

MR. CHAIRMAN: I will find out.
..(Interruptions).... :

SHRI MD. SALIM: Why has this hap-
pened today only? ...(Interruptions)..."

MR. CHAIRMAN: Anyway, I have
told you that we. would inquire into it.
...(Imterruptions)... We will inquire into
it. ...(Interruptions)...

SHRI NILOTPAL BASU: Sir, you stilt
expect us to discuss this Bill as the
Government wants and pass it. ...(Jnter-
ruptions)... Is ghis the way? We must
know the names of the Members who
have moved the -amendments.

MR. CHAIRMAN: Mr." Ashok Mitra,
are you moving your amendment?

SHRI ASHOK MITRA: Sir, I move:

“That the Bill further to amend the
Patents Act, 1970, be referred to a
Select Committee. of the Rajya Sabha
consisting of 18 Members (to be nomi-
nated by the Chairman) with instruc-
tions to report by the first day of the
next Session.”

PROF. VIIAY  KUMAR MALHOT-
RA: His amendments are diametrically
opposit to each other. ...(Interruptions)...
One amendment is for a Joint Committee
and the other is for a Select Committee.
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SHRI NILOTPAL BASU: His party
has diametrically opposite views. ...(Infer-
ruptions)...

MR. CHAIRMAN: Why do yeu in-
terefere with each other? ...(Interrup-
tions)... Now, the Amendment No. 4 by
Shri Rama Shanker Kaushik. Are you
moving it?
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MR. CHAIRMAN: There is amend-
ment No. 5 in the name of Shri Ashok
Mitra. Are you moving it?

SHRI ASHOK MITRA Sir, 1 move:

“That the Bill further to amend the
Patents Act, 1970, be circulated for
eliciting opinion thereon by the
20th April, 1999.”

Sir, I will take a couple of minutes
more because this is a new amendment.
This is a very funny thing. Had our
negotiators, during the Dunkel negotia-
tions, been a little alert, they would have
prevented all insertions in the Marrakesh
Treaty which are against the interests of
India and the developing countries. Why
-are they so? We are an original member
of GATT-1, set up in 1947. The WTO
has emerged out of the budding of.the
GATT. It is through the amending provi-
sions of GATT-I that we arrived at the
WTO. They very first article of GATT
says that any change in the rules and
regulations has to be unanimous. If even
a single member, out of the 106 original
memebrs of GATT, says, “No, we do not
agree”, the WTO can be stalled. We
have an ocean of opportunity before us
to stall any provisions in the ‘Marrakesh
Treaty, which are aginst the interests of
‘the developing countries or India. T do
not know who the Minister was. I do not
know what instructions were given to the
civil servants. Perhaps they .were told,
forget about everything else, forget all
these -things, you just follow :he Ameri-
can -line. Whatever the Americans say
you say, “Yes, Sir.” You put your hand
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on your heart and think that this is the
regime which has been set up and this

‘you have to continue to support this

regime. (interruptions)
The questions were proposed.

MR. CHAIRMAN: Now, the amend-
ment is moved. The Motion for consider-
ation and the amendments thereto are
now open for discussion. Now, Mr. Kapil
Sibal.

SHR] PRANAB MUKHERIJEE: Has
the Minister made a speech? The Minis-
ter has to make a speech first.

SHRI VAYALAR RAVI: Sir, the
Minister must explain as to...

MR. CHAIRMAN: As a matter of
fact, 1 have said the that Motion for
consideration of the Bill and Amend-
ments thereto are now open for discus-
sion /w'g;;er. So, the Minister need not
reply now.

DR. BIPLAB DASGUPTA: He need
not reply, but he should say something.

MR. CHAIRMAN: He néed not, be-
cause the voting on the amendments will
be later on, not now. He will reply in the
end. He cannot speak twice. Now, Mr.
Kapil Sibal.

SHRI GURUDAS DAS GUPTA: §ir,
1 raise a procedural point. Kindly give
your ruling. My procedural point is if our
Amendments on sending this Bill to the
Salect Committee are carried, then a
large part of the discussioR may be av-
oided. Therefore, let the House give its
opinion on the procedure that you have
suggested. Let the House defeat the
amendments. Then you can take up the
Bill.

MR. CHAIRMAN: No. I have already
said that-the Motion for consideration of
the Bill and the Amendments thereto are
now open for discussion. 1 have started
the discussion. Mr. Kapil Sibal will start.

DR. BIPLAB DASGUPTA: How can

.it be? The Government is- introducing

such an important Bill and the Minister is
not speaking. How can it be? No Bill can
be- discussed like this.

603 RS F—11-B
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MR. CHAIRMAN: Hon. Members,
the hon. Minister had moved that_the
‘motion for consideration of the Bill be
taken-up. He has already moved. No
teply is required now, because it is ac-
gording to the procedure we have draf-
ted.He has moved the Bill. Then, you
have moved the Amendments. The dis-
cussion will take place now. He will reply
and the voting on his motion and your
Amendments will come in the end.

DR. BIPLAB DASGUPTA: Sir, my
point is, how can there be any motion for
consideration without a statement by the
Minister? How can we discuss it? The
Minister has to make a statement. (Inter-
ruptions) While moving the Motion, the
Minister did not make his speech.

{The Vice-Chairman (Shri T. N. Chatur-
ved i the Chair.]
SHRI KAPIL SIBAL: Mr. Chalrman,

DR. BIPLAB DASGUPTA: Mr. Vice-
Chairman, Sir, ypu have to decide
whether the amendment for sending the
Bill to the Select Committee is accepted
or not.

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): The Chairman has al-

ready explained the position. He has

given his ruling.

SHRI NILOTPAL BASU: Sir, let
there be a division. (Interruptions)

SHRI VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): Four of you from the
same party are speaking together. Mr.
Sibal is not yielding.

SHRI NILOTPAL BASU: We are
sorry, Sir.

SHRI VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): There is no question
of your being sorry. The Chairman has
already explained the position to you.

SHRI NILOTPAL BASU: You are the
Clairman, now. (Interruptions) .

SHRI DIPANKAR MUKHERJEE:

Sir, we asked for referring the Bill -to
Select Committee. If there is no voting
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* chance to speak. Let Mr.
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‘that means, the hon. Minister has ac-

cepted our amendment of referring the
Bill to a Select .Committee.

SHRI PRANAB MUKHERJEE: It
cannot go on. We cannot allow them to
hold the entire House to ransom.
...(Interruptions)...

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): You will have a
Kapil Sibal
speak. The procedure has been followed.
The discussion has been initiated. ...(In-
terruptions)... Please don’t disturb the
House. Mr. Sibal wants to say something.

SHRI MD. SALIM: Mr. Vice-Chair-
man, Sir, 1 am on a point of order.

SHRI KAPIL SIBAL:
yielding.

SHRI MD. SALIM: I am on point of
order, whether you yield or do not yield,
it doesn’t matter.
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SHRI MD. SALIM: Mr. Vice-Chair-
man; T would like to draw your im‘entiqn
to page number 503 of the Practice and
Procedure of Parliament by Kaul and
Shakdher, I will quote second last para:
“An amendment for reference of a Bill to
a Select or Joint Committee or for its

* circulation, has to be moved immediately

after the motion for consideration of the
Bill is moved.” They are separate. Now,
it has been moved. If the motion for
consideration of the Bill and certain
clauses thereof have been adopted by the
House, Why is this question of adoption?
After the mover moves_his amendment.
for referring the Bill to a Select Commit--
tce or a Joint Committee ...(Interrup- -
tions)... 1 will complete the sentence.
“After the motion for considerdtion of a
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Bill and certain clauses thereof have been
adopted by the House, an amendment for
referring the Bill to a Select Committee is
out of order.” If the motion by the
Minister for consideration of the Bill is
taken up; and voting on the amendment
or motion moved by a Member for refer-
ring the Bill to a Select Committee or a
Joint Committee, is taken up, if it is
voted out, if it is not adopted, then, you
take it up.

SHRI PRANAB MUKHERIEE: Mr.
Vice-Chairman, 8ir, 1 would like to sub-
mit the same section. This is the stage
where we are considering the Bill. What
Mr. Salim has said is true. But there are
other words wltich he had missed. “Cer-
tain clausés thereof have been adopted by
the House. “Then, there can’t be any
motion for sending it to a Select Commit-
tee because it would be infructuous.
Therefore, the stage of voting the Bill for
referring it to a Select Committee "will
arrive when the general discussion is
over. After this motion for consideration
and then clause-by-clause consideration
will follow. Therefore, you are absolutely
right in asking Mr. Kapil Sibal to speak.
Before you take up clause-by-clause con-
sideration of the Bill—that will be the
stage—when Memebrs can press their
amendments for referring the Bill to the
Sclect Comittee.. ...(Interruptions)...

SHRI MD. SALIM: I would like to
refer to page 504 zalso. I will not read the
entire portion. I will just draw your
attention to the last para of the same
Chapter, page number 504: “When a
motion for reference of a Bill to a Joint
Committee has been moved, it is not
permissible to move an amendment that
the Bill be taken into consideration forth-
with.”

Now, you have to dispose of this mo-
tion of referring the Bill to the Select
Committee. Then, you can taken up con-
sideration of the Bill. Otherwise, the
whole discussion is totally infruciucas.

THE VICE-CHAIRMAN {SHRI T.N.
CHATURVEDI): The Chairman has gi-
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ven the ruling. I think what mr. Pranab
Mukhcrjee has said is in order. ..(Inter-

| ruptions)..
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‘SHRI NILOTPAL BASU: Sir, umder
which rule is he raising it? Sir, with full
reverence to the Chair, I would like to
say that what the hon. Member is saying
is very, very humiliating for us.
(Interruptions)

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): Mr. Basu, you please
abdide by the ruling of the Chair and let
Mr. Sibal speak so that there is no cause
for humiliation anymore. (Interruptions)

SHRI NILOTPAL BASU: Sir, after
the Chairman’s ruling, with due respect
to him, we can always raise our points of
order, based on the Rules of Business
and earlier precedents. But he is saying
that raising such points of order is very
bad. It is against the tradition of the
House. Are we not protected by the
Rules of Business of the House? Are we
not protected by the conventions of the
House?
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THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): Mr. Nilotpal Basu,
you have had enough. (Interruptions) 1
don’t think there is any intention on the
part of the hon. Member of humiliate
you. (Interruptions)

SHRI NILOTPAL BASU: We will
continue to raise the points of order. If
there is any understanding between the
Ruling Party and the major Opposition
party, it is all right. (Interruptions)

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): Let Mr. Sibal speak.

SHRI ASHOK MITRA: Sir, you have
the reputation of being a fair-minded
person. Can you quote even one incident
when vote on an amendment has not
been taken and you have allowed the
debate to continue? You cannot do so.
With ail humility, you cannot even quote
one incident, and you will be creating an
unparliamentary history ...(Inserruptions)

THE VICE CHAIRMAN (SHRI T.N.
CHATURVEDI): The hon. Minister has
already moved the motion. You will have
an opportunity to speak about all the
amendments which you have moved. Let
Mr. Sibbal explain his view-point and you
will have an ample opportunity to make
your view-point. (Interruptions)

SHRI KAPIL SIBAL (Bihar): Mr.
Vice-Chairman, Sir, 1 rise in support of
the motion and commend this motion to
the hon. Members of this House.

SHRI ASHOK MITRA: To which
motion are you referring to? Sir, What
has happened to owr motion?
(Interruptions) 1 am sorry. We need a
ruling on this issue. What is your ruling?

DR. BIPLAB DASGUPTA: We need
a ruling on this issue. What is your
ruling? Some Members have raised the
issue. Some hon. Members have raised
the points of order on the question of
sending the Bill to a Select Committee of
the House or to a Standing Committee.
So, until that issuc is disposed .of, we
cannot go on.
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THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): That stage will come
later on. Let Mr. Sibal speak now.

DR. BIPLAB DASGUPTA: The
ruling has to be given.

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): The Chairman has
already taken this point into
consideration and has given a ruling. He
has permitted Mr. Sibal to speak, and I
don’t see any reason to deviatge from
that particular ruling. Let Mr. Sibal
speak. (Interruptions)

SHRI ASHOK MITRA: Can you
quote one procedent when vote orn an
amendment has not taken place and the
motion was allowed? (Interruptions)

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): Mr. Sibal is not
yielding. Mr. Ashok Mitra, you will get
the opportunity. You are a very senior
and experienced Member. You will get
the opportunity to give vent to your
feelings and express your opinion.

SHRI PRANAB MUKHERIJEE: Sir, 1
would like to draw your attention to page
506, last paragraph, of Kaul and
Shakdher. “Even when a Bill under
consideration is partly debated, if the
Member in charge, in deference to the
wishes of the Houses, agrees to send the
Bill to a Select Committee and even at
that stage it can be done.”

Secondly, a lot of legal points have
been raised. 1 would like to draw your
attention to rule 69. A Member, at the
stage of introduction, is entitled to move
only one of the four motions. Which are
those four motions? One, that the Bill be
taken into consideration, which the hon.
Member has moved. He has not moved
any other motion. Dr. Ashok Mitra has
moved three motions. One motion is that
the Bill be referred to a Joint Committee.
The second motion is that the Bill be
referred to a Select Committee. The third
motion is that the Bill be circulated for
the purpose of eliciting public opinion.
Rule 69 clearly says that omly one of
these four motions can be moved by a
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Member. No Member is entitled ta move
all the thfee motions or il the four
motiofis together. Therefore, let us not
go-into the legalities of it. I know that
the Members of this House would like to
have the opinion of the House and that
time for the opinion will be -made
available to the House. Therefore, in the
first instance, that motion doesn’t stand
the test of scrutiny by rule 69 because a
Member is-entitled to move only one of
the four motions which have been
mentioned here.

sh v viar Wi i, R w @
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DR. BIPLAB DASGUPTA: Sir, on
this issue hon. Member, Shri Pranab
Mukherjee, has quoted Shakdher and
Kaul. Now, the book which we have here
is “Rajya Sabha at  Work”".
(Interruptions)... This book has been
written by Shrimati Rama Devi, our
former Secretary-General, and Shri B.C.
Gujjar. Please look at page 502
(Interruptions)...

(THE DEPUTY CHAIRMAN IN THE
CHAIR)

THE DEPUTY CHAIRMAN: Just
one minute.

SHRI MD. SALIM: Madam, I am on
a point of order. (Interruptions)...

THE DEPUTY CHAIRMAN: Dr.
Biplab Dasgupta, please sit down.
(Interruptions)... Just one minute, please.
In the morning when the Bill was- taken
for consideration, those who have moved
their amendments have spoken on it. A
lot of discussion has taken place. Today
is the last but one day of the session. 1
think in the fitness of things...
(Interruptions)...

SHRI NILOTPAL BASU: Madam, we
are not responsible for it.

THE DEPUTY CHAIRMAN: You
may not be responsible for it. But you
are also responsible persons to see that a
proper discussion takes place on the Bill
so that your point of view is also
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registered. If you don't discuss the Bill, if
this side or that side does not discuss the
Bill, how is the country going to know

- what your viewpoint is? So, you speak

when your time comes. Your party is
allotted enough time. The Congress party
is allotted enough time. The other parties
are also allotted enough time. The job of
the Parliament is to discuss, not to stall. I
have asked Mr. Kapil Sibal to make his
speech. (Interruptions)...

SHRI MD. SALIM: Madam, there is a
point of order. (Interruptions)...Madam,
please hear me.

Mr. Pranab Mukherjee, a learned and
veteran Member of this House, has
referred 10 rule 69 and raised a point.
(Interruptions)... The veteran Member,
Pranab Mukherjee, ‘has raised a point
that, according to him, as per rule 69,
only one of the four motions can be
moved by a Member. When Mr. Asho.
Mitra was allowed to move the motion
this legal point was raised. Here rule 6¢
mentions about the Member incharge
who is piloting the Bill, the Minister. The
Minister cannot move more than one
motion. In rule 69 there is nothing
mentioned about a Member. Rule 6%
doesn’t bar a Member from moving more
than one motion, I will read it again.

THE DEPUTY CHAIRMAN: I have

read it.

SHRI MD. SALIM: It says, “When a
Bill is introduced, or ‘on some subsequeht
occasion, the member in charge....”
...(Interruptions)...

SHRI B.P. SINGHAL: Madam, on
this point the Chair has already given a
ruling. ...(Interruptions)...
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DEPUTY CHAIRMAN: Just a
minute.

SHRI ASHOK MITRA: Madam, I
have a point to make. I am seeking your
indulgence. This is a very serious matter.
Madam, we have been allowed to move
the amendments. Now the practice in all
Parliamentary institutions is that at the
time of introduction.....

SHRI B.P. SINGHAL: Madam, a
ruling has already been given on this
point.

THE DEPUTY CHAIRMAN: Now I
am in the Chair. He is addressing me. I
can answer it.

SHRI ASHOK MITRA: Madam, at
the time of introduction, the fate of the
amendments is decided first before the
debate proceeds. For example, if by
chance, one of the amendments that the
Bill be referred to a Select Committee or
a Joint Committee or circulated for
eliciting public opinion is accepted, then
there is no occasion for carrying on the
debate. It will be infructious. I am merely
pleading with you, Madam. Kindly quote
one precedent from our Parliamentary
history. where such an amendment to a
motion was not disposed of before' the
general debate took place. As the
Minister is in a hurry, we should not
trample our Parliamentary rules and
regulations.

. THE DEPUTY CHAIRMAN: Mr.
Ashok Mitra, you are a very senior and
learned Member of this -House. You
know these things very well. Yesterday

also one of the hon. Members asked for a
divisiop “knowing fully well that the '

division was not going to carry his voice
becayse we could make out by a voice
vote' that it was going to be defeated. I

am, quite sure and you too are sure that | | (Intersigiions).
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. speak.
,«..(Interruptions).
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amendmemt to send it to.
...(Interruptions). Just a minute. Have
paitence. I will listen to you. 1 have
listened to you many times.

SHRI ASHOK MITRA: Madam, I
have only made a gesture.

THE DEPUTY CHAIRMAN: Thank
you. The main thing here is this. You
know that the amendment that it should
be sent to a Select Committee, may not
be- carried. Having said that, 1 feel that
this House and the country has a right to
know the opinion of various people.
~.(Interruptions). Just a minute. Let me
finish. It disturbs me. You have broken
my chain of thought. ...(Interruptions).1
will allow you. When I am. speaking,
there is no point in raising your hand
“because 1 will not stop and allow you to
speak. The main thing is, you have a very
serious objection to this Bill. Others also
have their view points. Don’t you think
-that they, for whom you are speaking,
should know what your opinion is. Even
if your motion is carried and the Bill is
referred to a Select Committee, the
country will be deprived of your valuable
speech. Now I ask Shri Kapil Sibal to
This is my  ruling.

SHRI ASHOK MITRA: Madam, is it
our fault that there is not enough time?
Is it our fault?

THE DEPUTY CHAIRMAN: There
is enough time.

SHRI ASHOK MITRA: It is not our
fault. You kindly ask the Government.

THE DEPUTY CHAIRMAN: I will
sit here till tomorrow morning, till the

“next day for discussing this Bill. I hsve
no objection. If you allow some peaple to
speak, I promise that I will sit hére. I
you don’t allow others to speak, there is -
no point in sitting here.. ...(Interruptions)

SHRI ASHOK MITRA: 'It is: a
_question of propriety.. s#ffnterruptions).

SHR}I JIBON ROY: Madam,
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THE DEPUTY CHAIRMAN: I am
not allowing. ...(Interruptions). 1 am not
allowing. _ ...(Interruptions). No,
...(Interrupfions) Mr, Pranab Mukherjee’s
point is very clear. My ruling has been
given. 1 ask Shri Kapil Sibal to speak.
Please, let the House and the country
know whatever everybody wants to say
on -it. We don’'t want to hush up the
thing. . (Interruptions). 1 promise. Don’t
worry. We will sit the whole night and
discuss it.

SHRI KAPIL SIBAL: Madam Deputy
Chairperson, I rise in support of the Bill
and commend the Bill to the hon.
Members of this House. Madam, I have
listened with rapt attention to the hon.
Members of this House before I rose. I
want to place on record the fact that this
is certainly an issue in which various
sections of this House have different
points of view. We recognise that. But
this is an issue that has been debated not
only within the precincts of this House
and of the Lok Sabha, but also outside
this Hous¢, and in various fora in the
country. And that debate started in the
early 1990s. It was only on April 15,
1994, that we appended our signature to
the WTO which, ultimately, led to the
isuance of an Ordinance at the end of
December, and which, unfortunately,
lapsed. And, fthereafter, a Bill was
introdueced by the Congress Party. But,
unfortunately, on the 10th of May, 1995,
after the dissolution of the Lok Sabha,
the mafter acould not be taken up in
both the Houses for consideration. That
is the background.

I want to succinctly place before this
House my point of view and my party's
point of view in respect of this piece of
legislation in three phases. First, I will
place before the hon. Members of this
House for their consideration five broad
reasans as to why we should support the
Bill. Then, I will place before the hon.
Members of this House for their
consideration specific provisions of the
TRIPS Agreement 5o as to allay the fears
that they have voiced in this House.
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Thereafter, I will deal with the specific
provisions of this Bill in order to
persuade the hon. Members of this
House that whatever fears they have and
which they have expressed in this august
House are, perhaps, on account of the
fact that the specific provisions of the Bill
in the context of the TRIPS Agreement
have not entirely been appreciated. 1
congratufate the BIJP on this. They
opposed this Bill in 1995. I remember, on
March 21, 1995, Vajpayeeji in fact,
walked out of the House in opposition to
this Bill. Now, they have realised the
wisdom of the Congress Party in having
introduced this Bill... (Interruptions)

THE DEPUTY CHAIRMAN: Let him
speak. He has a right to his opinion and
you have the right to your opinion.

SHRI KAPIL SIBAL: I can only say
that it is the duty of all political parties in
this House and I dare say that none here,
no political party, no Member of any
political party, will put our sovereignty in
jeopardy. There is no question about it.
When we stand to speak either in support
of the Bill or in opposition thereof, one
thing is common amongst all of us; it is
that we will not dilute our sovereignty.
Madam, having said that, let me now
give you the five broad reasons as to why
we should sapport this Bill. First is that
India is never known to default on its
international obligations. You are aware
of the fact that under the TRIPS
Agreement, we had to have a law in
place by January 1, 1995, whiqh was not
possible. The result was that we
defaulted. When we tried to bring about
a law, unfortunately, it could not be
passed. Thereafter, the United States of
America filed a complaint against us, and
that matter was adjudicated upon by the
Dispute Settlement Body. In terms of
that adjudication to which India was a
party, we, having opted for the
transitional regime, had to enact a law by
April 19, 1999. So, the first reason why
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we should support this piece of legislation
is that we should not be known as
defaulters in the international
community. India has always held its
head high in the international
community. So, no finger should be
pointed at us that we are not a country
which keeps wup its international
obligations. But, even more important
than that is the fact that we have, in fact,

sought an adjudication of this matter at
the instance of the United States. We
have opposed the move of the United
States and, pursuant to that adjudication
to which we are a party and qua which
there is no appeal in any forum and qua
which decision we are bound, it will be
unfortunate for this country if we do not
give effect to a decision of the Dispute
Settlement Body and pass this piece of
legislation by Airil 19, 1999. But that
itself is not good enough. It is not good
enough for me to say that merely because
we have an international obligation, that
cannot be the only reason why we should
pass this piece of legislation. We must be
aware of the fact, and we must be
convinced, that this piece of legislation is
in the interest of the country, and 1 dare
say to the hon. Members of this House
that it is. We have now opted to be in
the mainstream of the world economic
order. We cannot get out of it. It is best,
now that we are party to WTO, that we
get the best deal for India while we are
there. We cannot get the best deal for
our country if we opt out of it. It is only
when wee accept the fact that we are
there and we know our negotiating
positions, the negotiating positions of
other countries which are part of the
WTO, that we will be able to get the best
deal for India. So, 1 commend to the
hon. Members of this House that it is
better to negotiate from inside that to
stand outside and lose everything. The
fourth reason is. that today we are not
considering some of the issues that the
hon. Members like Yadavji and Kamlaji
have raised. We are considering a very
narrow piece of legislation. This piece of
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legislation deals with pharmaceuticals and
agro-chemicals. We are not dealing with
genetics. We are not dealing with bio-
technology issues. These are matters
which we will deal with in times to come
because we have to bring our laws in
conformity with TRIPS by the ycar 2005
only. And I dare say that every Member
of this House will have a chance to
express his views, will contribute to the
making of that legislation, and we will all
be together to protect the sovereignty of
this country. I have no doubt about it.
But, today, we are on a very narrow
issue. And the issue is ‘transitional
arrangements’ before we have a
comprehensive picce of legislation in
relation to product patents. So, Sir, we
are not dealing with some of the issues
that the hon.° Members in this House
have raised in respect of biotechnology,
seeds and other things. We are dealing
with pharmaceuticals and agro-chemicals
and that is a very narrow area. I will
show to you with reference to TRIPS and
with reference to this Bill that we are
fully protected. The fifth reason why we
should support this Bill, Sir, is...
(Interruptions)

THE DEPUTY CHAIRMAN: He is
used to proceedings in courts. So, he is
thinking only of ‘Sirs’ and not ‘Madams’.
Thank God! He is not calling me ‘My
Lady’.

SHRI KAPIL SABIL: The fifth point
that 1 was trying to place before this
House is that this Bill provides sufficient
safeguards consistent with TRIPS, and
that there are enough powers with us to
get rid of any exploitative regime that
might be sought to be féisted upon us,
and that there are enough provisions in
this Bill to take care of the public interest
concerns that the hon. Membets of this
House gighf have. These, Madam, are
the five broad reasons as to why we
should support thiz piece of legislation.

But, Madam, let me refer to some
other specific provisions of TRIPS so that
hon. Members of this House should be
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aware that we really have not, in any
way, diluted the rights that we otherwise
have under the present Patents Act. I
make reference to Article 65 of the
TRIPS agrecment, which is in Part VI of
TRIPS. It is titled “Transtional
Arrangements”. Madam Chairperson,
you are aware of the fact that under
Article 65, the developing countries got
five years to bring their laws in
conformity with the TRIPS agreement.
We, being a developing country, were
given those five years. Unfortunately, we
did not bring that law into place by
1.1.1995. Now, in terms of Article 70 of
the TRIPS agrcement, which refers to
Transitional Arrangements, the TRIPS
agreement  requires us to do the
following, which we are seeking to do
under this Bill. The TRIPS agreement
under  Article 70(8) and  70(9)
contemplates the following:

“If an entity applies under Indian
law for a patent, that application
shall be kept pending till the year
2005. However, if that company or
that entity, which applies for a
patent, is able to show to the
Controller set up under the Patents
Act, 1970 that that company has
obtained a patent outside India and
not only has that company obtained
a patent outside India, but has also
got approval for marketing that
commodity outside India, then, if it
files an application after 1.1.1995
and has obtained those rights
outside India, that application shall
be kept pending till the year 2005",

That, Madam, is the regime that is
provided in TRIPS.

Now, what is it that we are required to
do? We are required under TRIPS to
only place the law under which those
applications can be accepted in India,
which is, what is called, a Mail Box
provision. In other words, if we have a
law in India by virtue of which an entity
abroad, has got a patent and marketing
rights that commodity, it is allowed to file
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an application. That application will not
be decided upon. It will be kept pending.
That is the Mail Box provision that we
were required to provide under TRIPS by
1.1.1995, which we have not provided;
and by virtue of which the Americans
went to the Dispute Settlement Body. All
that we are doing under this legislation is
Ito provide for that Mail Box provision.

“That is number one. Number two by

virtue of the fact that a foreign company
has got a patent abroad, that doesn't
entitle it, as of right, to get any Exclusive
Marketing Rights in India. 1 want to
disabuse the minds of hon. Members,
that forcign companics have no such
automatic right. Under the present
regime, the Controller will refer that
patent application to the examiner, under
the 1970 Patents Act. The examiner will
then examine that application in the
context of the 1970 Patents Act. What is
that? Madam, what will happen is; the
cxaminer will see threc things. Number
onc; is it an invention, in terms of the
definition under the 1970 Act? 1 will just
refer the hon. Members of this House ta
the definition clause under the 1970 Act,
Section 2(j) says, “Invention means any
new and useful art, process, method ot
manner of manufacture;  machine,
apparatus or other article; substance
produced by manufacture, and includes
any ncw and useful improvement of any
of them, and an alleged invention.” Sa,
the examincr will have to examine that
particular application to find out whether
it falls within the dcfinition of invention
under 2(j) of the 1970 Act. But that |s
not the only exercise which the examincr
will do. The examiner will also have to
cxaminc all such applications under
scction 3 and section 4 of the Act.
Section 3 of the Act says, “The following
are not inventions within the meaning of
this Act.” Section 3 prescribes what are
not inventions. For example, the mere
discovery of a scientific principle is not an
invention. The mere discovery of a naw
property or new use for a known
substance is not an invention. ‘A
substance obtained by a merc admixture
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resulting only in the aggregation of the
propertics is not an invention, A mere
arrangement  or  re-arrangement  or
duplication of known devices, is not an
itvention. A method or process of testing
applicable  during the process of
manufacture is not an invention. A
method of agriculture or horticulture is
not an invention. Any process for the
medicinal, surgical, curative, prophylactic
or other treatment of human beings is not
an invention. So, the examiner will have
to give a report to the Controller that this
is not an invention under scction 3. In
addition, he will have also to say that this
is not an invention under, scction 4. What
docs scction 4 say? “Ng patent shall be
granted in respect of anjinvention rclating
to atomic encrgy falling within sub-
scction (1) of section 20..." So, what is
the procedure that the examiner and the
controller have to follow? Any
application, even in respect of a product
patented abroad in which the entity has
marketing rights, will have to go through
three tests. Number one; it is not
patentablc under section 3; not
patentable under scction 4 and it is an
invention under section 2(j).

DR. BIPLAB DASGUPTA: Mr.
Sibal, would you kindly yield for a
minute?

THE DEPUTY CHAIRMAN: No, Dr.
Biplab Dasgupta ...(Interruptions)...

DR. .BIPLAB DASGUPTA: This is
the way*you define patents?

SHRI KAPIL SIBAL: If you don’t
mind; 1 am not yielding.

THE DEPUTY CHAIRMAN: Dr.
Biplab Dasgupta, even if you want a

Member to yield, it will be in the fitness -

of things that you go through me. If you
go directly, there is going to be some
direct intervention in your
communication. So, you go through me,
and 1 will settle it.

DR. BIPLAB DASGUPTA: Madam,
may ] go through you now?
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THE DEPUTY CHAIRMAN: Yes,
you have gone through me, and 1 say,
“Pleasc take your scat. Lect him finish his
speech.”

SHRI KAPIL SIBAL: The reason why

“I am trying to cxplain this is to disabuse
the minds of some hon. Members of this
House of some predilections that they
might have. They must be assured that
our national intcrest is sccure, that we
arc not doing anything to dilute it in any
way, what is important is that all of us
arc really thinking in terms of the
intcrests of the nation when we pass this
Bill. We don’t have any partisan intercst
in this. We have to do it because it is
good for us. This is the proccdure that
has to be followed. After this procedurc
is followed, then that company will get
what arc called Exclusive Marketing
Rights. Those rights also, Madam, will be
availablc to that company for a period of
5 years. Supposing, a company gets EMR
in the year 1999, that period will be over
in the ycar 2004.

After that, they have no Exclusive
Marketing Rights. Now, it is possible for
us, before that five year period is over, to
bring before the House a comprehensive
piece of legislation.

THE DEPUTY CHAIRMAN: I am
going for ten minutes to release a book.
Please, let him speak and let others too
speak. I will be back. (Interruptions) Mr.
Jibon Roy, please. (Interruptions) The
rule which applies to Dr. Biplab
Dasgypta applies to you and applies to
everybody.

SHRI JIBON ROY: He is a doctor
and I am not a doctor.

THE DEPUTY CHAIRMAN: Then it
applies more to  you. The main thing is,
let us have the discussion in the fitness of
the importance of the Bjll. Please,
peacefully listen. If you do not agree with
it, you have a right to disagree with
whatever you like but everybody else has
a right to agree with what one likes. If
.you disturb, nobody will know what the
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real thing is. At least, I would like to
know. (Interruptions) This is not like a
debate in a school. Even in a school,
everyone has a right for or against. They
do not interupt. I am just going for ten
minutes to release a book and I am
coming back. Plcase do not bother the
Vice-Chairman. Please give your word.

[THE VICE CHAIRMAN (SHRI T.N.
CHATURVEDI) in the Chair]

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDIY): I am sure, Shri Jibon
Roy will co-operate fully.

SHRI KAPIL SIBAL: Mr. Vice-
Chairman, Sir, what I was trying to bring
to the fore is to allay the fears of some of
the hon. Members that it is not as if
some foreign company which gets a
patent abroad and files an application will
be entitled, without anything more, to get
Exclusive Marketing Rights. That is not
the case. If their applications are to be
examined in India in terms of the Act,
our Controllers and Examiners are
sufficiently concerned to take care of the
public_interest. T have no doubt in my
mind that only valid and bona fide
applications and applications will be
granted Exclusive Marketing Rights. But,
Sir, that is not the end of the matter. I
want to bring to your notice some very
important provisions of TRIPs itself
which allows public interest to prevail in
certain matters. I invite your attention to
Article 27(2) under section V of TRIPs,
which reads as follows: Members may
exclude from patentability, inventions,
the prevention within the territory of the
commercial exploitation of which is
necessary to protect order, public
morality including to protect human life.
These are exceptions within TRIPs itself.
In other words, if there is an invention
which is patentable and it is injuries to
human life, TRIPs provides an exception.

DR. BIPLAB DASGUPTA: Why
don’t you....

SHRI KAPIL SIBAL: If you don’t

mind, Mr. Biplab Dasgupta, let me |

speak.
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THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): Let him explain now.
(Interruptions) He is addressing the
Chair. (Interruptions)

SHRI KAPIL SIBAL: I am trying to
explain something, Sir. (Interruptions) 1f
you let me explain, I will explain it. Just
have patience. We listened to you with
rapt attention. You had much to say.
Unfortunately, it was all wrong. But, we
listened to you with rapt attention. You
may disagree with me, but please listen
to me.

Now, Sir, I invite your attention to
article 31 of TRIPs itself. Article 31 says
“other use without authorisation of the
rights holder where law of the Member
allows for other use” We are a Member
of the WTO and our law can allow for
other use of the subject matter of a
patent without the authorisation of the
rights holder. Under Article 31, we can
allow the use of a patent without the
authorisation of the rights holder in India
by compulsory licensing.

Now, the answer to your questions.
This Act allows other use even in respect
of a patentable commodity. Even if a
person has a patent outside India
pursuant to the provisions of this Bill, the
Government of India, or, another
company, in public interest can seck the
permission of the Controller to force that
company to compulsorily licence that
product or Exclusive Marketing Rights in
India to that entity; not only with
reference to certain aspects but also with
reference to the price. It is possible, Sir,
that some of the patent companies may
come to India and sell a drug in urban
centres in India which do not reach the
rural poor. An application can be filed
before the Controller saying that there is
no distribution network worth the name
in India by this Company. The Controller
can pass an order directing that company
which has Exclusive Marketing Rights to
compulsorily licence that product to an
Indian company and that Indian company
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will have the right' to distribute that
product in rural India. Let me give you
another example. Assuming, a company
which has a patent right outside India
and which has exclusive marketing rights
insidle India, sells the product, a
particular marketable and patented drug
at a very high price which is not
affordable in India. Not only the TRIPs
but the provisions of this Bill as well as
the Patents Act of 1970 allow the Indian
Government, the Central Government to
force that company to sell that product at
a reasonable and affordable price for the
poor of this country. 1 will demonstrate it
to you presently, Sir. So, please do not
fear this. We fear because we think that
we are going into unchartered territory.
Yes, the territory is unchartered. But, we
as a nation have to go forward, we as a
nation have to compete and we as a
nation must, in fact, be able to capture
the international market. And we will do
so. Now, Sir, let me show to you some of
the provisions of this Bill which protect
the public interest which I am talking
about. ...(Interruptions)... Kindly have a
look at some of the provisions. Sir, if you
look at section 24A, this section sets out
a regime that I have already indicated to
the hon. Members of this House. The
regime being that if a person gets patent
abroad, get marketable rights abroad, he
is only entitled to file application in India
which shall be kept pending till the year
2004, which is reflected in section 24A
and 24A(2) says that while that
applications is kept pending, the
Controlier will get a report from the
Examiner, seeking an investigation in
terms of section 3 and section 4 of the
1970 act which I have already read out to
the hon. House. Then look at section
24B which is titled ‘Grant of Exclusive
Rights’. These exclusive rights can be
given for that patentable commodity for
which a patent has been obtained abroad.
The application is filed here and after the
report has been received from the
Controller and the Controller decides to
give the exclusive marketing rights. Now,
Sir, what is more important is section
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24C  which deals with compulsory
licensing. What is more important here is
it says that “the provision in relation to
compulsory licensitg in Chapter 16 shall
subject to necessary modifications, apply
in relation to an exclusive right to sell or
distribute.” What does it mean? If you
look at Chapter 16, of the 1970 Act, that
deals with how these patents and
compulsory licences are to work. Let me

.explain to you the scheme of Chapter 16

that applies to this Bill. The scheme is
the following. Supposing a company has
exclusive marketing rights in India after
the procedure is followed, under section
24A1, 24A2 and 24B. Once that exclusive
marketing right is given, any company
after a period of two years can apply to
the Controller and say that these
exclusive marketing rights are not being
worked—in the public interest. That, Sir,
is section 84 of the 1970 Act dealing with
compulsory  licensing. When  that
company applies saying that the patent is
not being worked—in the public imterest,
then the Controller can after inquiring
into that matter, make an order to the
effect and I may read out, ‘..that the
invention is not available to the public at
a reasonable price and pray for the grant
of a compulsory licence to work the
patented invention. The ‘word patented
invention’ is now substituted by ‘exclusive
marketing rights’. Therefore, any other
company in India is entitled after it gets
an order from the Controller to work that
patent through an exclusive marketing
licences and sell that particular product at
a reasonable price. This is a part of
Chapter 16 which applies to the present
Bill. So, there should be no fear. But,
that is not the only power. The other
power which is even more significant is
section 86 of the Act. The power under
section 84 is with a company which can
apply to the Controller. Over and above

- that, the Central Government can also

apply to the Controller under section 86
and that can be done not in two years but

. within three years of grant- of exclusive

marketing rights. Sir, section 86 talks of
endorsement of a patent with the words

*
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‘licensing of rights’. In other words, any
company which has got a patent that
patent can be endorsed by the Central
Government with the statement ‘licence
of rights’.

[4.00. P.M.)

In other words, once that endorsement
is made anybody—either the Central
Government itself or any other company,
in India, is entitled to work that patent as
of right under an exclusive licence. There
also the Central Government can, in fact,
fix a reasonable price at which that drug
can be sold in India. So, you have a
regime under chapter 16 of the Patents
Act, which allows the public interest to
be protected and the prices to be
protected.

Now, let me clarify one other thing.
Under the TRIPs Agreement all products
and patented products or other products,
sold in India prior to 1,1.1995 or prior to
filing of an application, will not be
touched. In other words, the drugs which
are being sold today to the ordinary folk
of our country are not going to be
touchcd by this rcgime. They will
continue o be sold. This regime applies
to future drugs which may come into the
market. That is the application of chapter
16 to this particular Bill and the
pratection of public interest under section

= "B4~dnd 86. But there is ecven a more

important provision which I would like to
bring to your notice and that is in the Bill
“itself. It is section 24(D). I would like to
read section 24(D) to the hon. Members
of this House. It says, “Without prejudice
to the provisions of any other law for the
time being in force, where, at any time
after an exclusive right to sell or
distribute any article or substance has
been granted under sub-section (I) of
section 24B, the Central Government is
satisfied that it is necessary or expedient
in public interest to sell or distribute the
article or substance by a person other
than a person to whom exclusive right
has been granted under sub-section (I) of
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section 24B, it may, by itself or through
any person authorised in writing by it in
this behalf, sell or distribute the article or
substance.” But, Sir, sub-section 2 is even
more important. It says, “The Central
Government may, by notification in the
Official Gazette and at any time after an
exclusive right to sell or distribute an
article or a substance has been granted,
direct, in the public interest for reasons
to be statcd, that the said article or
substance shall be sold at a price
determined by an authority specified by it
in this behalf.” A blanket power is there
with the Central Government. I say, “A
blanket power.” An hon. Member was
heard saying, “What happens after the
petiod of two years or three years period
because I referred to sections 84 and 86.
Section 84 gives the right only after a
period of two years and section 86 gives
the right only after a period of three
years.” To take care of that problem,
section 24D has been incorporated, to
take case of the problem. “At any time
before the two-year period or before the
three-year period.” In other words, the
day that company is granted exclusive
marketing rights in India, the Central
Government, considering the facts of the
case, with reference to any particular
patented drug on which exclusive
marketing rights have been given, may
intervene, at any stage, in the public
interest for the purpose of compulsory
licengig to ensure that, that the drug is
provided to the poor of this country at a
reasonable price. Sir, that is the point
that ] was trying to make clear to the
hon. Members of this House when I rose
to speak and support this Bill. We are,
here, protecting the public interest.
(Interruptions) Now, they may have other
objections because they have now been
enlightened about these provision. I can
understand that. They may have some
ideological objections. I can understant
that. But let me make it clear that all
parties, here, are to protect the national
interest. 1 am, therefore, glad that I'am
rising in support of this particular Bill.

P So, section 24(D) is a complete answer to
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it. I am going to take up only two more
facts. The present Bill includes two
further provisions. That is, article 157(A)
and 9(2). These give even greater
protection. Article 157(A) deals with the
security of the country—traffic in arms
and such other things. I am glad that,
that has been included. Article 9(2) gives
protection to applications which were
filed after 1.1.1995 in India. The reason
for that is that the judgement of the
World Settlement Body said, you please
at least ensure that those people, who
could have filed on 1.1.1995 and did
apply those applications are at least
considered and kept pending. So, it is for
that reason that these two changes have
been made. 1 endorse these changes.
Only one aspect, which 1 want to state
now is: we thought that after 24(A)(2)
there - should be another provision,
namely, 24(A)(3), which should say that
the exclusive right to sell or distribute a
product will not be granted for an article
or substance based on the Indian System
of Medicine and which are already in the
public domain because we are concerned
with the Indian System of Medicine. That
should not be touched by this Act. We
had, in fact, requested the hon. Minister
to accept this suggestion and accept this
amendment so that a message must go to
the people of this country that we, here
in this House, are concerned for
everybody. We are concerned for the
advancement of technology, we are
concerned for the poor of this country,
we are concerned for those who practise
the Indian System of Medicine, we are
concerned with all sections of society. We
are discussing the matter, deliberating
upon - the matter, and not taking any
particular posture. The only concern that
we have is the public interest and the
national interest. And with that concern 1
support this Bill. ...(Interruptions)...

SHRI ARUN SHOURIE (Uttar
Pradesh): Sir, it is a great pleasure to
follow Mr. Kapil Sibal's educated
exposition of this provision. With what he
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has said, I doubly endorse and warmly
endorse this Bill. T shall .adduce the
reasons that he has given. I'will also put
forward three or four suggestions for the
consideration of the Government and for
further taking into account the strong
septiments whicH have been expressed,

j-_that is, as to how the national interests

can be fortified in this very important
matter: Sir, what Mr. Sibal has just said
shows us how we get trapped into
slogans. Without reference to the detaild
provisions we took anticipatory position.
I think, this characterises the entire
discourse on the World Trade
Organisation in.this matter. If 1 may just
supplement one point as an illustration,
to begin with ...(Interruptions)... An hon.
Member expressed great apprehensions
that the plants which were generated in
India have been patented. The fact of the
matter is that, that has not been done.
The fact of the matter is that, that is
specifically prohibited not only by the
Indian Patents Act, but also by the
TRIPs Agreement. An invention .is
defined—as Mr. Kapil Sibal - way
saying—as something that is new. a plant
is not a new thing. Secondly, it must
involve an-inventive step. Taking a plant
is not an inventive step. In fact, what is
article 27(1). Furthgrmore, article; 27(3)
expressly says that plants and animals
cannot be patented. But this whole thing
goes on. Then, an attempt was made to
patent turmeric. Why do’' you not
remember that? What happended? Some

-patents in this regard were detjared. The

Indian Government, along with others,/
went to the US patent office. It took just
a few months. After a few hearings that
patent was cancelled. Why was it
cancelled? Becuase we were able to
show, “See, medical properties of
turmeric are well known to India for
centuries. Here are the documents.” And
they cancelled it.

You get documents about the Basmati.
the fact of the matter is that the Basmati
has not been patented. Please get that
cleared. a company-taking Basmati germ
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plasm not from India, but from an
Amcrican gene bank, which had obtained
it, not frem India, but from Pakistan
many years ago, cross-breeded it with a
oxic long green ricc and obtained a
patent. That has been challenged. As
long as it is a plant, it does not involve
any innovation or innovative step. that
patent will be struck down. You have
patents everywhere. You have people
trying to circumvent laws everywhere. It
is the duty of the Government, which has
been well discharged not only by this
Government, but even by previous
Governments, that the national interests
in these matters are adhered to and the
law of TRIPs is enforced. The same thing
is about drug. I cannot understand how
this goes on. How is it that in this august
House such notions or beliefs are
deliberately fostered? As Mr. Kapil Sibal
has said, this present arrangement applies
only to innovations after 1.1.1995. That
means, no drug, which is in existence in
India today, is going to be affected.

My second point really is that there is a
list prepared by the W.H.O. of 248 or
250 drugs that are called ‘widely-used,
essential, drugs® in India. 1 am glad to
state that a study published by the Rajiv
Gandhi Institute of Public Health shows
that out of those 250 drugs, there were
only four drugs that had patents. The
patent of one of them had expired in
1995, of another in 1996, and of yet
another in 1997, while of the last had
expired only this year, i.e. 1998. No one
has been affected by the new change that
we are bringing about. But, even more
important fact is that, in future, drugs
may go bad or some companies may try
to enforce difficultics. They may try to
market life-saving drugs at exorbitant
prices. Sir, due care has been taken in
this regard. Why don't you look at
Section 24(D) (2) of this Bill that is
before you? Kindly read that: ‘In the
public interest, the Central Goverment
can intervene to regulate the price.” Our
problem is that we do not want to read
that. That was just by way of illustration
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that this discourse has become customary.
In India, we have slogans followed by
stampede, thus harming a rational
consideration of many issues and thereby
harming the interests of the country. I
also think that a lot of brave talk on
these specific issues harms the country.
They keep on saying ‘get out of the
W.T.O.’ They do not see the plus points
of the W.T.O. The United States was not
able to impose trade-related sanctions
against India after the atomic explosions.
They did everything else, but could not
touch trade-related matters because both
the countries are members of the W.T.O.
They could not touch our textile quotas
for which we have been fighting for. The
former Minister of Textiles sitting on that
side knows that. He personally handled
those matters. Our quotas rose three to
four times since the W.T.O. came into
effect. This was becuase f the W.T.O.

The question is not, as Dr. Biplab

~ Dasgupta was saying, whether any one,

for our non-compliance, can throw us
out: That is not required. That is not the:
penalty prescribed. What is prescribed is
under Article 22 of the Disputes
Settlement mechanism, apart from the
point that Dr. Mitra had been saying for
the last 30 years, was saying on grounds
of ethics, on grounds of aesthetics. But
you want to disregard the rulings of a
dispute resolution body to which you are
a party. That is the point Kapil has
made. But the other ancillary point to
that is short of throwing us out. The
Dispute Resolution Treaty prescribes a
very stiff penalty. It says in article 22,
“Please don’t do these things lightly.” As
Kapil said, please do it with your eyes
open. When a case was filed against us,
we have lost it. Then, we filed an appeal.
We lost that appeal. Now out of great
bravado if we say that we will not abide
by the ruling, the consequences are spelt
out in article 22 of this Dispute
Resolution Treaty. 1 earnestly request
Members to look at it. It says that the
country which has filed a complaint, it
can take retaliatory steps, mot only on
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that particular 1tem which you have
violated, but can do it on almost the
entire range of godds. We are a very big
country. That is true. But we do not
count much in the international trade.
" So, please remember that a complaint
was filed against Europe by the United
States on a matter of banana. They said
that Caribbean producers of bananas
discriminate against the Latin American
producers of bananas. The Dispute
Resolution Board held that complaint in
favour of the Unitéd States. What was
the result? Even though the European
Union had assured the Dispute
Resolution Board that they would change
their law, America had - announced
penalties affecting $1!/, billion across the
board of European Exports there. I am
not saying that we should be afraid of a
gun being held to our head. In addition
to what Mr. Kapil has said on the moral
point, 1 would like to say that before
taking brave positions, please look at the
text. Mr. Kapil also said, “You are a
party.”

Sir, the third point is this. Actually this
Bill has been very carefully drafted. I am
not claiming credit for this Government.
It has been very carefully drafted by the
officers and others who have guided
them. It makes full use of the latitude
which is allowed under the TRIPs to
build in safeguards for India. Please
remember that the only two options that
were available at this time, were either we
go in for a product patent regime at
once. This also seems to be a new hawa
for us. That is not the case. Under the
Indian Patents Act, 1911 we had a
product patent across the technology, old
technology. It is only in 1970 that drugs,
faod and chemicals, specially agro-

. chemicals were excluded and process
patents were allowed. Under the TRIPs,
both have to be allowed across the
technology. The process patents were
also there. The process patents which our
drug companies are getting are also
permissible under the TRIPs. They can
continue under the TRIPs. This
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amendment does nothing absolutely to
change that. Now the choice under the
product thing is you go in for products
patent just now. You will immediatley be
putting the entire drug industry to a
disadvantage for which everybody’s heart
seems to be bleeding at the mercy
becuase they have been structured to
have an advantage of an alternative route
through patenting. In fact, all these
charges have been made—I feel in strong
words—that the people have been sold
out or parties or Governments have been
sold out to multinationals. With utmost
responsibility, may I just inform the
house that there are two drug
associations?

THE VICE;CHAIRMAN (SHRI T.N.
CHATUREVDI): Mr. Shourie, domt
address him. You address the Chair.

SHRI ARUN SHOURIE: There are
two primary drug associations. One is the
Organisation of Pharmaceutical Producers
of India. This is entirely a multinational
company. The other is the Indian Drug
Manufacturers Association. Those are the
Indian companies. The OPPI has been-
pressing for the immediate introduction
of the product patent route. By opposing
this Bill and by saying that we should do
the alternate, you are actually saying
what. they are saying. They have said in
memoranda after memoranda to the
Government that the route. which you are
taking completely drains us of all
protection. You are giving us a
meaningless law. They have given a
chart. They say that between our filing an
application under - your system for the
Exclusive Marketing Right and our
getting the clearance, how many years
will pass? Eight to nine years will pass in
this. process. Even if you had given us the
protection in 1995, by the time 2005
comes, our protection would have ceased.
So, you are giving us nothing. They were
advocating the line of following the other
route. The Congress Government and the
present Government have correctly
resisted that pressure and went in for this
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Exclusive Marketing Right. Now, the

Exclusive Marketinig Right is a word"

which seems as if something very great is

being giveri. But kindly see section 48 of

.the Patent§ Act. When you give a patent
to a person, what is it that you give him?
1 will just come to that point. You give
him the right to make, assign, sell,
distribute through others, the product.
You glve him all those rights. Now,. you
are giving him a lifmited right of only to
sell and distribute. You are not giving
him-the other right.. I cannot: understand
how a lesser concession is beifjg made out
to be because of the word ‘Exclusive

Marketing Right’ as the great invasion of -

a black-cloud. Like Kapil Sibal, I will just
draw your attention to two or three of
these small features which have been
built into the Bill. Kindly turn to clause
24, sub-clause(a) of the Bill. It days
specifically: “Inventions only after” Ist
January, 1995, firstly, inventions that are
patnetable” That means, no plants. After
1.1.95 means, all those essential drugs
continue. Kindly see this inconsistency in
our minds. I know, having followed
debates in this House for 30 years now,
that -in thig--very House, the drug
companies were being traduced. The
Hathi Committe¢ report used to be
discussed; that they were subverting the
law, that price fixation was going on. Mr.
Bhardwaj is a senior Member, He will
recall this. That we .have only 117 drugs
which are-true drugs and there are over
70,000 formulations by ‘these drug
companies. That is how they are cheating
the consumers. These things are stated
here.” “Now, suddnely, all our drug
* companies are going to go bankrupt.” So,
the plants are protected by the fact that is

must be a. patentable invention. Drugs
are affected by the fact that your are not
going to add anything till it is a new drug
- after’ 1.1.95 Secondly, Mr. Kapil also

drew our attention to this fact. It requires

re-emphasis. - ’ Section

24(c)——Compulsory licensing provisions

which apply under section 84 of the

Patents Act are now being put here.
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Compulsory licensing means; somebody
takes the Exclusive Marketing Right to

-sénd you a product. Let us.say, it is

required for our defence. But he does not

setl it to you.

You are stuck. You give him the
Exclusive Marketing Rights Now, he
doesn’t bring it. Our defence forces are
suffering. So, the new section 24C says
on Exclusive Marketing Rights that the
Government has a right to say, “No, not
you. But so and so will compulsorily be
allowed. You have to compulsorily hand
over the licence to so and so”. What
greater protection do you want for the
consumer? Chapter XVI of the Patents
Act says not just about compulsory
licence. It says that the person must meet
the reasonable requirements of the public
in a reasonable time at a reasonable
price. Who is to determine all this? Your
Controller of Drugs has to determine it. I
can’t understand where this phobia is
built up. Section 24D (1) says, if the
Government is satisfied that it is
necessary or expendient, not even
necessary, in public interest to sell or
distribute that product by itself or
through any person, the Government
shall have full right to do so. Section
24D(2) says, the Government may notify
in public interest and for reasons to be
stated that it should be sold at a price
determined by our authorities. So, that
product shall be distributed hege and you
can determine by whom it should be
distributed and at what price it should be
distributed. Not only that, as Mr. Kapil
Sibal has incidentally mentioned towards
the end of his speech because of shortage
of time, it is really to be noticed that a
very important provision has been made
at the suggestions of our defence

‘scientists, that s, clause 8——section’

157A Now, there is one new ground on
which the patents can be cancelled, not
modifying, not fixing the price. The
patents can be completely revoked in the
interest of the security of India. It allows
you to take action including revocation of
any patent, which you consider necessary,

603 RS F—12-B
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m the interest of security of India. This is

also extended to Exclusive Marketing
Rights. I will give you an example which
was given by the scientists and you will
see the gravity of those words. We should
consider it with that seriousness. Let us
a4y, an American company is producing a
¢Omponent that is required for our
rockets. Let us say, in the separation
stage of the rockets a particular
component is required. You can give him
the Exclusive Marketing Rights because
of this rule that we have chosen. He will
say, “Yes, I will give you that. Then he
doesn’t give you saying, “No, under my
laws I am not allowed to export this
particular component because it is a dual-
use component. It may be used by you
for rockets or to send up space satellites
and it may be used for missiles. So, I
can’t give you this component.” Earlier
we didn’t know what to do under the
Act. Since it is likely to affect the
security of India, this clause has been
made. You can revoke the licence and
proceed on your own. Attually people
should be complimented for having
fought these things through and come to
this. 1 would like to make one request to
specially those Members who are strongly
agitating since morning. Kindly look at
the world around. We are still debating
the first principle. When this debate
started in the early nineties, T had written
that we will be bogged down in slogans
on the first principle, while the rest of the
world will run ahead with the patents. An
example, perhaps, which will be

persuasive to some persons, is this, ] am:
sure, Sir, you know that China has-

enacted its patent laws in 1992.

It gives more portection to these
fellows than even TRIPs allows. It has
already given product patenting. We are
not going to give it till 2005. They had
given it in 1992. Secondly, they have
given product patenting for all
technologies,  including  agricultural
processes. The processes for the
production of animals can be patented by
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foreigners in China. Thirdly, we keep
debating why the patent life being

" extended from seven years or fourteen

years to twenty years and that there is
American pressure. China has given it for
twenty years in 1992. Shri Kapil Sibal
quoted a provision — he said compulsory
licencing to a third party, the Indian
party—a stronger provision called ‘the
licence of right’. It means if you don’t
obey these conditions as a right, it will
belong to so and so who will be more
inclined to act in the country’s interest.
Do you know, Sir, the Chinese law
provides for no provision of licence for
that? China today - processes — 1 have
looked at the figures — 67,000 patent
applications in a year. We process 2,500
applications. Our patents are so badly
worded that Dr. Mashelkar, one of our
scientists and a head of the CSIR, in an
address to the National Science Congress
in 1996 said, “it is so easy to invent
around Indian patents.” He also said.
“We are a country of patent illiteracy.”
He also gave a figure. If we contrast it
with China. ....(Inferruptions). Just a
minute.

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): He is not vyielding.
You will also get a chance to speak.

SHRI ARUN SHOURIE: How many
training institutes has China set up for
patents? Since 1992, China has set up
5,000 technical institutes for reading and
writing patents. In India we have no
institute, not one institute in this field.
Therefore, please look at the future,
Today in the world, the number of patent

- applications is two million in one year.

‘We are stuck with 10,000 applications.
. We are able to process only 2,500
. applications. When our Governments are

actually able to exercise their mind, built-

in all the safeguards that Shri Kapil Sibal
and I have narrated to you, we just don’t
look at the safeguards and still keep
arguing on the first principle. In fact, we
should look at these drug companies

about which you are also concerned. I

have already stated what their technolgy
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has been and how the. Indian Drug
Manufcturers’ Association today in a
formal letter to the Government has
asked for the EMR regime. The foreign
multinational drug companies are asking
for what you<seem to be pleading for, a

product patent regime. Apart from that,

look at where the country is. I am so.

alarmed at times that this House, all our
houses are just oblivious that the country
is actually graduated to a new stage. We
are today in the frontier of technology on
space. Today we are amongst- the
principal exporters of software. In space
technology, in atomic explosions, we
have. demonstrated our capacity in
materials technology. In making the
super-computer in cryogenic engines
within a short time, we have
demonstrated our capacity in hardware.
We are now in industries in which we
require intellectual property rights. You
are going on only about drugs, drugs and
drugs. We are in frontier technology
industries. Why don’t you think of
protecting those industries?
(Interruptions)

T T Wel: @ 99 W @ e
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SHRI ARUN SHOURIE: Sir, 1 will
énd with just a few suggestions for the
consideration “of this House. I feel that
this is an excellent Bill. We should
support it with confidence as Mr. Kapil
said, not only because we are obliged to
support it, but also because it has taken
care of our national interests. But I feel
that some other things should be done,
and-1 will just list them and then I will
take my seat."Sir, the Swadeshi point of
view is not to heckle, why is somebody
taking a patent on turmeric? “
gud i 5 M@’ The Swadeshi point of
view is to ask: why are you not
taking?(Interruptions) Just a minute. I
would plead with the Government, when
~we spend Rs. 800 crores towards ‘the
MPLAD Scheme, that is, Rs. 1 crore per
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M.P. per year scheme, we should set up
a fund of, say, Rs. 1,000 crores or Rs.
5,000 crores. to help the Indian inventors
acquire world class patents. It should be

~a fund which is a revolving fund. Say, ‘X’
- . requires a patent abroad, we help him

and  finance it. When it is

. commercialised, he repays the loan into

the particular fund. My second suggestion
is to document our wealth and the
inherited knowledge about which we are
all so concerned. In turmeric, when the
cas¢ came up in the U.S. patents office,
what succeeded? These old manuscripts
about which you will be able to say, this
manuscript and that manuscript narrate
the medical properties of turmeric. This
is within the public domain in India. So,
for that reason, all our bio-technology
and bio-diversity systems, the medical
properties of plants, as we know them,
the formulations in Ayurvedic and Unani
systems, about which we always kept
agitating, we must document them with
speed. The Government should arrange
them, put them on internet, put them on
CDS, and you can make it freely
available td every other patent office in
the world. So, when an application on
that comes to them, they will first refer
to it and say, “No, no, Indians already
know this. It is not an invention”, and
the patent application will be stuck up.
The third suggestion is, please, you have
the time now. There are still six years.
Immediately modernise your patent office
so that all the drugs that you are worried
about, may be patented before 2005. The
fourth suggestion is, as China has done, if
not 5,000 institutes, set up at least five or
ten institutes to introduce the reading and
writing of patents in India. That skill
should be introduced. My fifth suggestion
is, there has been a plan, for g long time,
ever since the Earth Summit and when

. the discussion on patents started, of

‘aking plants out of the Patents Act, and

- we said that we would bring in this
- legislation for the sui generis protection

‘of plants and things derived from plants.
My information is that that Bill is actually
readv. That Bill 4s also absolutely
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cssential for protecting the bio-diversity
and other things which our Members are
very concerned about. I would urge upon
_the Government to kindly bring in that
'Bill swiftly.

One of my last suggestions is that we
must swiftly move to set up special
appellate courts. Mr. Bhardwaj and Mr.
Mishra are sitting here. Just as we don’t
have in industry and outside the skill to
assess, to read and to write patents and
to protect ourselves by patents, our
judges also do not have the skills in
settling patent-related cases. In the
United States, with all their experience in
patent law, which is one of the biggest
litigation factors there, in 1982 they set
up special appellate courts to try patents
cases. So, I would urge the Government
to set up these special appeallate courts
and I would request Justice Mishra and
others to guide the House in this regard.

Two of my last suggestions are as
follows. One is this ! don't blame the
BIP or CPI(M) or anybody, but the fact
of the matter is that ever since the late
‘80s, a lot of absolutely wrong
information about patents and WTO and
all that has been spread by all sides to
confuse the people of India, to alarm
them and to discourage them. I would
urge that we should get the experts on
the TV and propagate the truth so that
the confidence is restored. We are not
going with closed eyes into an abyss. We
should be future-minded. This is a great
opportunity for India. Formerly, we were
handicapped because capital determined
the competitive advantage. Today, it is
the cerebral power which is the one .thing
which we have in great abundance. With
that confidence, let us go ahead.

My findl suggestion is for the Govern-

ment and for the industry to set up task,

forces to take advantage of the apertures
which the TRIPS agreement allows the
country. Unfortunately, because we have
just been denouncing it, we have not seen
what the ambiguity in it is, which we can
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take advantage of. The Japanese are
doing it. Why aren’t we doing it? I will
give you an instance, Sir. Do you know
that in Article 1 members are left com-
pletely free to determine the appropriate
method of implemehting the provisions of
the agreement, within their own legal
system and practice? That gives us great
latitude. Articles 7 and 8 spell out thg
objectives and aims of the treaty. For
instance, one of the aims is dissemination
of technology and removal of poverty.
You can easily show that so and so
patentee or so and so EMR-holder is

‘operating in such a way that he is pre-

venting the transfer of technology and
harming the public health. That gives you
the complete right to modify his condi-
tions and impose other conditions. As per
Article 27 (2), you can refuse patents, if
doing so is necessary to protect public
order, morality, human, animal and plant |
life or health. You havé to say that this
patent or the EMR, given to such and
such company, is working in this particu-
lar way that it is endangering public
health. Article 27(2) of TRIPs itself al-
lows you the full freedom to put every
condition on him, including the revoca-
tion of his licence. article 31 (k) and (1)
say that if the holder of a patent is using
it to create, what they call, an anti-
competitive situation, you can have any
restriction. You can remove his licence at
at any time. It is the treaty,-and not only
our Patents Act, which says this, Article
40 says that you can impose conditions to
prevent the abuse of a patent or an EMR
to restrict competition, It is not only in
an anti-competitive situation, even if he is

- doing something .restrictive, you can

move against him to the maximum ex-
tent.

So, my point here is that we should
stop a generalised debate. Let us first
stop accusing everyone and suspecting
everything by saying it is a sell-out. An
advance has been made, not under
duress, but in the interest of the country.
These agreements, as "I have just illus:
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trated, and as Mr. Kapil Sibal has just
illustrated, allow us a large room for
manoeuvre.

Set up task forces for those to take
ddvantage in that way. Look ahead.
Thank you very much, Sir.

SHRI ASHOK MITRA: Mr. Vice-
Chairman, Sir, my distinguished friend,
Shri Arun Shourie, has mentioned that
lie has been reading me for the last 30
years. I wish he had added that he has
also vjolently disagreed with me during
these 30 years. and I can assure him that
from what I will just now say, there will
be every reason for his feeling confident
that our differences will persist ...(Inter-
ruptions)...

We are discussing, in effect, the prop-
erty of Exclusive Marking Rights. Shall T
remind all of us that the East India
Company started its activities in Inida on
the basis of grant of exclusive marketing
rights to them? Let me mention some-
thing else. In our part of the country, we
have two tribal heroes, Kahno and Sidho,
and we have another dalit hero, Titumir.
They were active in the 1820’s, 1830’s. In
our part of the ocuntry, we mark the
history of the freedom with the rising that
was organised by Titumir and.the rebel-
Jding of Sidho and Kahno. Why dq I
mention them? From 1820 till 1947, dur-
ing the span of, roughly, 135 years. what
the East India Company did to us
through the preliminary device of exclu-
sive marketirig’ rights, we fought and
fought and fought for 135 years, and

finally, we were able to free the country.

I fee] that I am myself ashamed that in
this Parliamnent, after, 51 odd years of
" independence, we are discussing Exclu-
sive Marketing Rights., and we are al-
lowed only six hours. This should be a
mark in hisotry of something infame. I

. would say that this is a day of infame. I

am a little puzzled. 'Why this sudden
scare as if the heavens would fall, col-
lapse, if by 19th of April, 1999, we don’t
pass this legislation? There is a lot of
disinformation involved. What 1 have
been told is; if we don’t keep that date,
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then the United States, Western Europe,
the European Community will move
against us and throw us out of the WTO,
and then, it will be the death of the
Indian nation. this is the kind of thing
what I have read in newspapers. This has
also been told to some of my, M.P.
friends by the officialdom. All T can say
is, it is rubbish, rubbish and rubbish.
What is it? What are we werried about?
First, the European Community has not
filed any appeal against us, has not com-
plained against us. It is only the United
Stated. The United States is just one
country out of the 150 odd member
countries of the WTO.

We are shivering in our shoes merely
because the United States has got a
verdict against us. At any given moment,
within the WTO, there must be, at least,
200 cases going on with respect to dis-
putes settlement. Some against the .
United States, some against the countries
of West Europe, some against this or that
developing country. Judgements come on
this side, judgments go to that side but
there is no question of any Member-
country being thrown out of the WTO
because a particular judgement has been
ignored. I think, the US itself has some.
there have been judgements delivered on
the U.S. The U.S. has not bothered; it
has gone on record that where rules and
provisions of the WTO are in conflict
with the contents of the US Trade Act, it

.is the US Trade Act which will prevail

and not the WTO. Has the US been
thrown out of the WTO? This is some-
thing, I feel tempted to ask of our
Ministers, Have they dared to file a
petition with the WTO that this is what
they have done? They have enforced
Special 301. They have enforced several
other regulations which go against the
spirit and the provisions of the WTO and
let the US be penalised. No, we have not
done anything and why worry? Nothing
will happen to us by 19 April, 1999 if we
are not able to pass this legislation, if we
have not been able to pass the legislation.
In any case, this is the point which was
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made by my friend and colleague Biplab
Dasgupta, in the morning. It is no longer

a Western hegemony as it was in 1993-94,

But, as we have seen, it is the business of
Iraq. It is the international outlaw, the
USA and that is all I can say. Till about
two-three days back they had some sup-
port from coutries in Europe but today,
with the exception of just one faithful
lackey, the U.K., they just moved away.
Germany has moved away; France has
moved away. In fact, amongst Members
of the Europe, we hve many friends for
example, France and Germany, who
think along the same lines with respect to
. some of the issues involving WTO. So,
let us'not be threatened with this sort of
mythological attack from the WTO.
There is no such ihing. So, we should
have been given the time to go through
the contents of this Bill with a_fine tooth
comb so that we could have offered our
judgement and advice on the basis of our
. slightly more detailed thinging but, unfor-
tunately, this Government has chosen not
to give the time. History will judge this
Government of what they have done and
the public at large will judge of what the
Government has decided. I have no com-
ments. In any case. I do not have the
hope if the two principal political parties
have decided to take a particular line of
action. Those of us, who believe in prin-

ciple, who believe in certain norms of - -

behaviour, are helpess. We can merely
register our protest but let us go into the
"details of the Bill. I have listened to Mr.
Sibal, I have also listened to Mr. Shourie
about the good things they say in the
Bill.

But, they have not once referred to the
pernicious element, namely, the whole
issue of exclusive marketing rights on the
basis of which if somebody has patented
his invention and that invention traverse
to a third country, so-called Convention
country, it could be Raunda, it could be
Fiji, it could be — I do not know —
Nepal and says, I have patented this
particular commodity with Fiji because I
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have done that’, this Bill say, this’amend-
ment says that we have to grant him
immediately. the exclusive marketing
rights for five years or till the examina-
tion of the product sapplication is over. -
Now, you think. about that in your sen-
ses. If you are normal human beings apd
in you senses, will you agree to do this
and give the exclusive marketing rightsy
this is also indicated in this report. There-
fore, we have to oppose this and in some
of our amendments we are saying that if
you are going to consider the exclusive
marketing rights, you consider, only the
cases of those applicants who have been
granted a patent in their own country and
not otherwise. Now, this is something
which we have to harp over, over and
over again. But, perhaps this is a heart of
the matter as far as the Government is
concerned, that somebody from some-
where is pressuring the Government that
we must give then in easy way out. they
have taken out a patent. in timbaktoo,
therefore, . they must have the right to
mulct the consumers of India. This really
brings me to the context of the Indian
Patents Act, 1970, Many of us had wide
areas of disagreement with Shrimati Indi-
ra Gandhi when-she was the Prime Minis-
ter. But, at least, on this issue, on this
particular legislation, we take pride that
she took the leadership, showed the in-
itiative -to pass the Indian Patents Act,
1970. This Act has threc majoy features.
One, in the matter of food and life-saving
drugs, we Indians never accept foreign
patents. Secondly, this 1970 Act says that
(under no circumstances, we Inidans will
allow foreign' manopolists to mulet our
consumers, our Inidan considers in the
_name of patenting rights. The third one is,.
double comprehensive point. which hat
been mentioned in the Act "and- whith
says that India will not recongnise any
foreign patents if such patents interfere
with our economic or industrial develop-
ment — a clear-and concise declaration
on which our interests exist. The entjre
purpose of this Bill is to demolish that
structure which the 1970 Act has built. I

. will give you some very dpecific instances.’
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We find that section 39 and 40 are
proposed to be scrapped. What do these
section say? No resident of Inidan would
be allowed to solicit a foreign patent on
the basis of a purported invention in our
country.

[5.00 P.M.]

Some may say that. This particular
statement goes against the grain of
liberalisation. But, this is. exactly what is
happening. If a foreign multinational en-
tity wants to steal our bio-diversities and
our micro-organisms, what does it do? It
sets up an agent of his in the country.
This is what, in the literature of exploita-
tion is known as ‘compradon’, a compra-
don is set up. He totters around and
quietly walks out of the country. Mr.
shorie mentioned that our Indian inven-
tors should be subsidised so that they
could have up new inventions etc. all
over the world. He made such a propos-
al. But. Sir, this is the regime of liberal-
isation. The Government will say that
they have no funds. So, you go to the
multinationals for funds. The multi-na-
tionals will say with these funds you take
micro-organisms and bio-diversities, This
is American money. they will say you
develop these, but, we will make use of
them.

Sir, in this connection I would like to
pay a tribute to three ladies ‘of this
country, who, for the last six or seven
years, have tirelessly tried to draw the
attention of the countrymen on this very
grave danger. I am mentioning the name
of these ladies on the floor of the Parlia-
ment because I think the national owes
them a gratitude. They are: Vandana
Shiva, Suman Sahai and Usha Menon.

Sir, this controversy will subside but,
these ladies have fought and fought for
the sake of the nation to save our resour-
ces from being exploited by the foreig-
ners and mutli-national corporations.

Sir, I may point out that the Govern-
ment did not touch Sections 39_and 40.
Why? Is it that you wanted to get rid of

[RAJYA SABHA]

Bill 1998 368

them. It was just to ensure that the multi-
national corporations have an easy access
in the country.

Sir, there are some other amendments,
which we intend to move later, if we are
allowed {0 do so. The way things have
gone in the House since morning, does
not give us a surety that we will be able
to do so. In case we are allowed, we will
certainly insert clauses anu provisions,
which will see to it that our bio-diversities
and micro-organism receive due protec-
tion in this new regime.

Secondly, when they are talking about
licensing or exclusive marketing ‘rights,
you can stop somebody from sales and
distribution, but what about manufactur-

.ing. So, the government should have the

right to stop even the manufacturing on
the part of some foreign parties in this
country, whe you know it goes against
our national interests.

Sir, neither Mr. Sibal, nor Mr. Shourie
referred at all to.the protest notes and
suggestions from the State Chief Minis-
ters. I think they are living in a fool
paradise, if they think that by merely not
referring to them, they can save their

" Government, I will repeat what I said

two hours ago: You cannot ignore Tamil
Nadu, you cannot ignore Andhra. Prad-

_ esh, you cannot ignore Kerala, you can-

not ignore West Bengal, you cannot ig-
nore Assam and you cannot ignore Trip-
ura, May be, twently years hence, if you
were in power and if you had an absolute
majority in the Lok Sabha, you would
have said so, but not now. You might
with a different kind of bargain, pass a

" piece of legislation today in this House by

hook or by crook; and maybe by chance
you can do so tomorrow in the Lok
Sabha. But, this will not help you, be-
cause we are going to give a notice to the
multi-national corporations that they
should not be impressed by this kind of a
hustled decision on the floor of the
House. Sovereignty of this nation has
now to be shared with the States. If this
lesson does not sink into you, there will
be plenty of trials and tribulation that
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you would have to face. Why do I say
so? Why are the States so important?. Ast
the World Trade Organisation one of our
Finance Ministers had signed the; Marrak-
esh Treaty in April 1993. It was said: oh!
it is an international treaty and the
Government of Inida has a right to sign
an international treaty. But, no, this is a
very special kind of a treaty. This Mar-
rakesh Treaty affects our international
structure of production, our international
structure of distribution and our internal
structure of pricing. Sitting in Geneva
how can they decide how much of the
commodity we are supposed to produce
and under what conditions; what kind of
seeds are we allowed to implant and up
to what proportion; what is the amount
of subsidy that we can offer either to our
producer or to our consumers? Who are
they sitting there and tellings us what we
should do or what we should not do?
This is absurd. And this absurdity has
been accepted. I do not blame the inter-
national organisations. I blame those who
are in charge of our Government that
they allowed this kind of a thing. Maybe,
some of them continue to accept it. It is
because there has been so much of in-
feriority complex that has been injected
into us that anything that an American
says in right and proper and anything that
we Indians might offer as a piece of
advice is not worth bothering about. It is
a very pitiable sight that septuagenarians
or octogenarian Ministers or buysiness-
men or industrialists sitting in a conven-
tion at the FICCI or at some such body
are not given any importance but some
youngster, an Assistant Professor in
Economics from a University in the Un-
ited States of America, is given all the
consideration. His words are treated
as the words of God. This is exactly
what is happening here. Since they
have said so, you ohave to accept.
it. Why don’t you change that attitude?
The international situation has now
changed significantly. Yesterday, the

Russian Prime Minister, Primakov made |

a very prospective statement that from
now on, Russia, China and India should
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form a concordans. Just imagin if we
form a concordans what a tremendous
impact it will have on the rest of the
world. The W.T.O. and its rules will be
swept away. Nobody would even bother
about them, except, of course, some
Ministers and civil servants sitting in De-
lhi. They do try to tell fables to the
nation.

They are just fables, nothing will hap-
pen to us. But it is a fact that you cannot
ignore the State Governments any more.
The State Governments will resent your
attempt through the WTO to tell them
how much they should produce, that
commodity they should produce and what
kind of subsidy they can offer, etc: That
is the regime which belongs to us and we
will decide what is to be done and what is
not to be done. I would not like to add
further to that has already been stated in
the coursc of two speeches in the morn-
ing. 1 think that should be enough. But ]
would like to make one last appeal to the
Government. You will not lose anything.
Now you have the other principal party
to support. You have votes. We may
prevent casting of votes by raising pro-
cedural issues, here and there, for half-
an-hour. Finally, [ would say you will be
creating such an acute bitterness in the
political system that it will be very dif-
ficult for anyone who rules at the Centre
to take control of the situation. Thank
you.

DR. RAJA RAMANNA (Nominated):
Mr. Vice-Chairman, Sir, the patents busi-
ness is a very complex one as has been
made clear from the speeches of Mr.
Sibal and Mr. Arun Shourie. It has not
simply legal aspects, political aspects, ag-
ricultural aspects, but certainly it has
decp scientific aspect on which 1 will
concentrate a little more. This aspect was
not referred to in the excellent speeches
of the previous speakers. You will recall
in the British days, there was a Patents
Office in India; and some well-known
scientists were put in charge of it. But
there was not much of industrial activity.
Even after Independence, there was little
activity in the Patents Office. Later on it
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was rciegated down, down, down, to
somethiiig very low. The scientists
thought that patents was a third rate
contribution and they did not work for
getting patents. Instead they worked on
" publishing papers. So, we can find scien-
tists from national laboratories producing
"a’large number of papers for their future
prospects or for going abroad; and very
fow patents of quality were filed. The
attitude of the powers that be had de-
creased the importance of patents. How-
ever, | am, glad to say that our present
Minister of Industry, seems to be scized
-of the problem and had appointed a
committee; with no less than a person
‘like, Dr. Abdul Kalam, Dr. Mashelkar,
and 1 happened to be its Chairman and
Scerctaries and other people involved
there. So, the point that all the patents
law that is going on now is not after
particular study is not correct. This com-
mittee had its sitting several times in the
last few months discussing every detail. I
will not claim that we have assisted the
Ministry in the work done by them. But
certainly guidances have been given. For
instance, I think, for ten years the Paris
Convention was withheld. Nobody could
take a dccision. But within a few hours
we were able to say that it was of great
- value to us because we don’t have to go

from place to place. They are all central-

. ised at one place to get information and
such other things.

Now again we have come to this stage
‘where we have to modify old patent laws,
whatever it s, to whichever party it may
by suftable. ] am glad to say that some
consensus is coming about in this process.

Now, much has been said about the
multinational, that they are overpowering
us., This has happened in the past and
could happen again. But we, in India,
have found a solution that if you watch
their activities, they will come down; and
some of them have closed down and gone
away because of various actions in the
pharmaceutical field. For instance, CIBA
had a big research laboratory. When it
was pointed out that they were taking all
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the rescarch out, well, it got closed
down. So, it seems to be the result of the
watchfulness, and certainly, it has been

" exhibited in time. It is possible to control

it. But our main aim should be that the
scientists should be properly appreciated.
Whenever they do something, we all say
nice things about them. But we never
realise that there is no such thing in
Scicnce, as happens in agriculture or
other arecas rich agriculturalists, rich,
lawyers and rich doctors where you hear
of a rich scientist. He just rolls along
doing work for other people. He does the
discovery and he is never appreciated.
Therefore, 1 think this question of
TRIPS, the intelectual property right, is a
step in the right direction. The man who
has exercised his intelligence, must also
have a decent life; and we are working
towards that. I don’t know whether my
old friend, Shri Ashok Mitra, likes all of
us to be rich or not. But I know that we
must have some basic standards and the
scicntists must also live properly. If they
contribute to a particular industry, their
work must be recognised financially also.
It is no use just patting them on the back
or giving them Bharat Ratna for their
work. 1 don’t think he can go free in a
train, as we, parliamentarians, can go.
So, T will not take much time of the
House because most of the important
things have been said by the previous
speakers, with great eloquence. I will say
that we should get this Bill through
quickly. The word ‘quickly’ is the most
important part. We are always Indians,
too little and too late. To delay it further
will Be disastrous. If we will do so, we

- will be nowhere. This Bill has been

discussed at great length in this House. It
has been eonsidered by various experts
also. Therefore, I would strongly recom-
mend that this. Bill should be passed
immediaately. I am not a Member of any
group here. But having seen the scientific
secene for a long time, 1 would recom-
mend that we should get into the patent
business. I would request. the Minister to
put in a great accelerated effort in impro-
ving our patent office. He should get the
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right type of people; the right collection
of people is very important. In that
event, it will be possible for us to see that
our patents are not only of goed quality
but are of international quality and the
big people abroad will look forward to
the scientific activities because they have
respect for us in our scientific contribu-
tion. There are speaker who have spoken
thrice. But I will speak only once. The
computer industry, the software industry,
is making such an impact that people
want to take our people abroad. Now, if
you have got such people, then the world

should be flooded with Indian patents.

But there was hold up somewhere. We
should make use of all the help that we
can get from abroad, being careful that
we are not home-flooded, and all this is
possible within or means and 1 wish good
luck to the Bill. Thank you.

SHRI VAYALAR RAVI (Kerala):
Sir, this legislation has been debated very
much in our country even after the sign-
ing of the treaty and even after coming
into being of the WTO. This matter has
not only been discussed in our country
but all over the world. All developing
countries have debaed it. But a lot of
controversy stil] exists.

The matter before us today is very
limited. One of the obligations has to be
fulfilled that before April, 1999 we must
have an enactment offering Exclusive
Marketing Rights to the applicants who
have not got a product patent. This is the
very limited purpose. So, this Bill has
been brogut here and there are a lot of
doubts heré. Naturally, in such a matter,
a lot of concern was expressed by people
from different walks of life. I would have
been very happy if we could get the
people convinced and get more public
opinion on this matter. By resorting to
certain  procedures and Parliamentary
methods, we can get public opinion. I
don’t want to go into that matter because
we have taken a decision on that today.
Naturally, the confusion will remain. I
want to correct Mr. Ramanna. He has
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stated that there is no patent legislation
in the country, or, it is not considered. I
disagree with him. He has said that about
the previous Government.

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI);: He said that it got
downgraded since then.

SHR]I VAYALAR RAVI: No. He has

. stated that we have to go abroad. Till the

new Act of 1970 came, our Act was in
existence and even Pakistan continued to
follow this Act for a long time. You
know the history of the 1970 Act. Two
Judges, Shri Bakshi Tek Chand and Shri
Rajagopala Iyengar, went very deep into
it and then the enactment~came. It is a
very important matter. So, you can
understand the importance of this enact-
ment, that is the cxisting 1970 Patcnts
Act. As I understand it, at that time, the
Rajagopala Iyengar Committee had re-
commended that the Government should
not attend the Paris Convention for the
time being because we had to include
certain clauses in this Act; and we were
out of the Convention. That is why sec-
tion 5 of the Indian Patents Act has been
incorporated on the advice of the Iyengar
Committece Report. This is the back-
ground.

Now, T will come’ to the other points.

- Now, this Bill is confined to the Exclu-

sive Marketmg Rights. A question is
raised whether we could protect the na-
tional interest as we expect, or, as we
envisage. The Drug Manufacturers’ As-
sociation also demands the same thing. If

I may quote it, it has stated:

“EMR would be detrimental to the
national interest including those of
consumers and domestic drug in-
dustry without these safeguards
built into the legislative and ad-
ministrative systems, which is per-
missible under this agreement.”

So, it is very clear that its demand is
for safeguards. It is not opposing the

_ EMR. It only wants safeguards. I would

like to know, or, to seek a clarification,

. from.the Minister whether this Bill pro-
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vides for.those safcguards and to what
extent it docs that is the main point. The
Trcaty 70 is very clear. This Bill has
come because of the Treaty 79. We have
an obligation on us, or, we have no
options, or, it is very limited. I admit it.
There arc certain clauses which are given
in the Treaty itself. We have to find an
cscape route under them. That is the
mcthod. Take clauses 7 and 8 of the
Treaty. 1 think it is nccessary for me to
quote them. Clause 8(1) says:

“Members may in formulating or
amending their national Jaws and
regulations adopt measures neces-
sary to protect public interest, pub-
lic health and nutrition and prom-
ote the public interest in sectors of
vital importance to their socio-
cconomic and technical devclop-
ment, provided that such mcasures
arc consistent with the provisions of
this Agreement.”

This is what section 8(1) says. It gives a
right to make an cnactment with certain
provisions to protect or safeguard our
interests.  Scction 8(2) is also equally
important and let me quote it.

“Appropriate mecasures, provided that
they are consitent with the provi-
sions of this Agreement, may be
nceded to prevent the abuse of
intellcctual property rights by right
holders or the resort to practices
which unreasonably restrain trade
or adversely affect the international
transfer of technology.”

These are the two provisions which
they have given. While we are adopting
this legislation, we are offering the Exclu-
sive -marketing rights. Even the TRIPS
Agrecment gives so much of flexibility. 1
would like to know whether we are
adopting that or not. My fear is, the

provision that you are offerning is not

enough.

Now ] would like to quote Article 7. It
says:

“The protection and enfdrcement of
intcllectual property rights should
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contribute to the promotion of
technological innovation and to the
transfer of dissemination of tech-
nology, to the mutual -advantage of
producers and users of technologi-
cal knowledge and in a manner
conducive to social and economic
welfare, and to a balance or rights
and obligations.”

Thésc are the most important clauses
in the Treaty itself. What is preventing us
to adopt our legislation quoting this
framework? The hon. Minister can argue
with mc. I will quote the law and say
where it goes wrong. Therefore, it is
nccessary that we must have some protec-
tion on this. I would like to know
whether that protection is available here.

Sir, befre T come to the Bill, I would
like to mention one thing. As Shri Arun
Shouric mentioned, it is true that the
Amcrican Government fought a case for
the American multinationals. We lost the
casc. How we should contest a case, I am
not arguing on that. But we have got a
casc. India has got a case. Everybody has
to make a law consistent with the TRIPS
Agrcement. Since a reference was made
to that case, I would like to quote it. Did
the country which had gone against India,
adopt the principles of the TRIPS Agree-
ment, WTO Agreement? I would like to
quote only one sentence of the Uruguay
Round Agreement which has passed by
the US Congress. What did they adopt?
They adopted a public law number 103,
How did they enact it? The people who
went  against the morality, who went
against the principles of implementing the
international Treaty, what did they do? It
says, “No provision of the WTO or its
application that is inconsistent with any
law shall have the effect...” What does
the Treaty say? It must be consistent with
the Treaty, our law. They say whatever
they do, it must be consisteht with their

. law. Tt is just opposite. It says, “State

laws in consistent with the WTO Agree-
ment even after such findings by the
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Disputc Scttlement Body or the Appcl-
late Body of the WTO will not be invalid
unlcss and until so declared by the US
court in a subscquent proccedings.” In
further Says, “In any such proceedings
the decisions of the WTO Board will not
be binding and shali not be accorded...”
The fourth is the most important. It says,
“Powers under the VSTR for action
under Scction 301 not affected by the
WTO Agreement”. The persons who
went against the decision of the court,
instcad of making a commitment to WTO
they had an-enactment to protect their
Constitution and their law. Those persons
went against the court. I don’t know how
we lost the case,

Now 1 come to the Bill. I have an
amendment to move, Here clause 24A is
about  Exlusive  Marketing  Rights
Application for Grant of Exclusive
Rights. Sir, I would like to explain it. It
says, “Notwithstanding anything
contained in sub-section (1) of section
12...” What does scction 12 say? T will
explain it.

Scction 12 (1) says: When complete
specifications have been laid in respect of
thc application for a patent, the
application on the specifications relating
thereto  shall be referred by the
Controller to an examiner for making a
report to him in respect of the following
matters....” So, under this provision of
the existing Act, we have to refer an
application for examination. 1 quite
understand that. I don’t dispute it. But it
further says: “...wherc an application for
grant of exclusive right to sell or
distribute an article or substance in India
has been made in the prescribed .form
and manner and on payment of
prescribed fee, refer an application for
patent to an examiner for making a
report to him.” What is the basis of the
report? When you refer it under Section
12 (1), it is obligatory on the part of the
examiner to resort to Section 13. Section
13 is mandatory for examination when
the matter is referred to him. Section 13

[22 DEC. 1998]

Bill 1998 378

1s very clear. I don’t want to take the
time by rcading out all the Scctions.

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): I know that you have
to take notc of the time. You will
yourself cxercisc sclf-restraint.

SHRI VAYALAR RAVI: Scction 13
becomes an obligation only when it is
referred to under Scction 12 (1). But
here we arc prohibiting it being sent for
examination under this clause. Then,
what happens? Can the cxaminer send
any report? Who is there is question
him? The only option before the public is
judiciary. But therc is a provision in the
Act, which is Chapter 5. Under Chapter
5 of the Patents Act of 1970, cven the
public can resist; they can file a
complaint. But we arc not including this
in that clause which would have entitled
the public to filc complaints against
granting of cven the cxclusive marketing
right. So, the question is before you, Mr.
Minister. When Clause 24-A begins with
the prohibiting of Scction 12 (1), by that,
you arc prohibiting the examiner to
resort to Scction 13 of the Patents Act of
1970. You are giving a very big right to
the cxaminer. The examiner may even be
a corrupt person. He can send any
report. Nobody can question him. The
public cannot question bccause you are
not incorporating Chapter 5 in this. If
Chapter 5 is included, I can file a
complaint and say, “It is a bogus one,
and I want an examination”. So, wide
powers have been given to the -examiner
to rccommend any case he wants. Is it
right? That is why I have given this

. amendment. I may move this amendment

or I may not move it. But Chapters 4 and.
5 should have been inserted there so that

_ a safety-valve, a safeguard, as is already
- given by the -TRIPS Treaty would be

given to us. Then, Sir, as regards my next
point, what will heppen to indigenous
medicincs. What is the fate of our own
Ayurvedic and ‘Unani medicines? In this
connection also, I moved an amendment.

" And you are good enough to circulate it

with a little changes in its wording. My
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amendment  says: “Provided that an
exclusive right to scll or distribute will
not bc granted for an article or a
substance which is based on Indian
system of medicine and already in the
public domain.”

Of course, you were good enough to
accept what we had suggested and the
wording has been changed. I appreciate
that. So, my first point is over.

The sccond point is that you are
arguing for compulsory licensing. My
fricnd, Mr. Arun Shourie, was arguing
for compulsory licensing. Compulsory
licencing was protective. But how can
compulsory licensiing be useful for
distribution and sale without a product?
Where is the product? That product will
be imported into this country. The Drug
Price Control Order derives its strength
from thc Essential Commodities Act.
That is the law for goods produced in
India. Today, you are importing. You are
allowing EMR for imported goods. That
is a very important factor. So far as
imported  drugs  are  concerncd,
compulsory licencing will have no
meaning. [ don’t mind. You have it
there. But there is no meaning in it. It is
only an ¢yc-wash. Only if you give the
production right, it has meaning. My

friend, Mr. Arun Shourie, said that as

per Article 24 (d) (2), we can control the
price. That As why 1 said the Essential
Commodities Act comes there. But this
compulsory licensing dosen’t have any
meaning. Now, as per Article 24 (2) (d),
we may not be able to control the price.
Sir, price is a factor. I agree that it is one
of the major factors because it concerns
the people. But it is not to help the
manufacturers  in-  India. We are
concerned about the consumers in India.
I have the figures here. In 1976, the per
capita price of drugs used in India was
0.8 in dollar terms. In China it was 2.7,
in Japan 35.6 in USA 36.2. In 1990, in
India it was three, in China seven, in

Brazil 16, in UK 97, in USA 191 and in |

Japan it was 412 The cheapest medicines

4
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arc available in India, That is why we are
arguing. We are not arguing for the

21,000 manufacturers or the 250 big

manufacturers. We are arguing only for
the poor people of this country. So, you
have no right to put this clause, I have no
doubt that it will be taken to the Dispute
Scttlement Body in Geneva because,
even though we may pass a legislation, it

"~ will not give you the authority or the

right to control the price. Imported goods
cannot control the price. That is my view.
You can dispute it. Then, you look at the
other points.

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): You are making your
points very forcefully. But please be
brief. (Interruptions) He is going to wind
up. You please do not bother and let him
spcak.

SHRI VAYALAR RAVI: So, Sir,
compulsory licencing has no meaning
because it is distribution and sale,
without a product. Without a product,
there can be no compulsory licencing. It
is only an eye-wash. It has no value
because it can be taken to the Dispute
Settlement Board in Geneva, as we have
no authority to control the price of a
product made in America and distributed
in’ India. Our Drug Price Control Order
will not be applicable to this, product
because it is not manufactured .in India.
That is the problem. Sir, the safety valves
that have been given to us by the TRIPS
agreement have not been incorporated
hert.

THE Isst Point that 1 want to raise is
that my Triend, Mr. Arun Shourie, said
that this setlrity aspect is something new.
It is nothihg new. There is nothing new
in it. It is a provision which is already
given under the TRIPS, clause 157 (a),
that is, setMon 8 of this Act. Article 73 of
the TRIPS argeement is the same. There
is nothing new in it. You are only
incorporating it here. Of course, it' is
good that you have done it. 1 appreciate
that. I agree with you on this safety

[_ valve.
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Lastly, I come to section 4. I have
already given some amendments. I want
to know the relationship between
Exclusive -Marketing Rights and section
4. Section 4 is an amendment to the
parent Act. Will quote only one sentence
from the parent Act. The parent Act in
section 39(1) says... ... (Interruptions)...
Why do you want to delete it? Section 39
says, “No person resident in India shall,
except under the authority of a written
permit granted by or on behalf of the
Controller make or cause to be made any
application outside India for the grant of
a patent for an invention unless..” So,
any scientist in India including Mr.
Ramanna, of course, can reach, without
the knowledge of India, for filling a
patent abroad. After a concerted thought
given by Rajagopala Iyangar and others,
this Act was made. This specific section
was incorporated at that time. Sir, the
Minister can  argue  with me
...(Interruptions)... Our friend, Shri
Hedge, will take note of it. So, Sir...

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): Don’t bother. The
Commerce Minister is taking care of it.
In any case, you are now concluding.

SHRI VAYALAR RAVI: My question
to the Minister is this. What is the
relation between deleting this clause and

Exclusive Marketing Rights? 1 want a

specific answer for it. Why js it so? I
have my own doubts about it. By deleting
the censequential provisions, namely, 5,6
and 7, who i§ going to be helped? It is
not the InSan scientists,” Today, if
anybody wants to file a patent abroad, he
should file it with the Government of
India.

The argument put forward by certain
"people is that if somebody files it here,
then, it will be leaked out, and people
abroad will steal it. The Paris Convention
and the Patents Co-operation Treaty take
care of it. Any scientist in India need not
be afraid that his thesis or his invention
will be stolen by somebody else. The
Patents Co-operation Treaty is there. So
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far as that Treaty exists, we need not be
afraid of that. Even if it is so, why do
you delete it? You are deleting it for the
multinational corporations. These
corporations of America believe that
Special-301 is more important than the
WTO. These multinational corporations
want to take away what has been
achieved by our scientists. It is in the
knowledge of the Government of India.

Sir, there are many .scientific
institutions, like the ISRO, the Defence
Research and Development Organisation,
etc. I want to know what assurance we
can have that our national security will be
protected even by our scientists.
Somebody can make an invention, use it
in the Government facilities he may get
provoked, as Shri Ramanna got provoked
when he said that our scientists are the
poorest persons. ...(Interruptions)... We
should not get provoked. But Shri
Ramanna made an observation that our
scientists are poor people and our doctors
and engineers are rich. ...(Inter-
ruptions)...

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): We . should not
question their loyalty to the country.

SHRI VAYALAR RAVI: I am not
accusing anybody. It is not an allegation
against him.

THE MINISTER OF COMMERCE
(SHRI RAMAKRISHNA HEGDE):
Don’t you think that his observation is
true?

SHRI VAYALAR RAVIL: 1t is true.

" Our brain-drain is due to that.

...(Interruptions)...

SHRI N.K.P. SALVE (Maharashtra):
Sir,” it cannot be his exclusive right to
exaggerate. ..(Interruptions)...

SHRI VAYALAR RAVI: I agree with
him that our brain-drain is because of the
non-availability of facilities in our
country. What I am saying is, any
scientist in India is provoked by. the
quentum of amount.



383 The Patents (Amendment)

Now, you arc giving an opportunity for
him to smuggle out.

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): It is not fair on our
part to doubt the scientific community in
general. (Interruptions)

SHRI VAYALAR RAVI: As an
implication only. I agree with the Vice-
Chaisman. If they believe that this clause
is innocent and they have deleted it, then
an explanation must come from the
Minister. By decleting this clause, you are
giving away one of the authorities of the
Government, Whenever somebody files
something abroad, let the Government of
India know what it is, What is wrong in
it? If you delete this section, it means,
you are enabling anybody to take away
whatever hewants and file it, without the
knowledge of  the Government.
(Interruptions) My fear is that it will give
room for the multinationals to make our
scicntists as their instruments, using this
soil and take away whatever they like.
We are giving a wider scope. It has a
wide scope for ecspionage. You see,
espionage is a big thing. There is
espionage in trade, etc.

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): You have covered a
wide range of points. Please wind up.

SHRI VAYALAR RAVL: Sir, it can
create problenis. My fear is that there is
espionage in different forms in the world
today. We are giving room for
encouragement of espionage. I want an
explanation from the Minister. 1 want
specific reason for not incorporating this
clause in this Bill. Sir, 1 will no take
much of your time. I am concluding with
only one more remark. We have a
limited option. We have to go in for
Patents Act, I admit. ] am a realistic
person. The parameters of the TRIPs
Agreement allow incorporating as much
safety valves as possible to see to it that
the people of the country are satisfied to
the maximum possible. As I said in the
beginning, it would have been better if
we would have got more public opinion

[RAJYA SABHA]
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but, unfortunately, we are not doing it
today. With these observations, I
conclude.

SHRI SOLIPETA RAMACHANDRA
REDDY (Andhra Pradesh): Thank you
for giving me this opportunity. Many
learned friends have spoken scientifically,
politically and from many angles. In the
beginning, I want to state, through you,
to the House that we are not opposing
the Bill. At the same time, we are unable
to support this Bill at the moment,
without taking all the aspects and
implications of the  Bill into
consideration. I understand that there is a
compulsion for passing this Bill.
(Interruptions) 1 will not yield to our hon.
Members. 1 understand that it is a
compulsion under the WTO Agreement.
lIalso understand that there is a lot of
time up to the end of April, 1999. Sir, I
do not say that it goes against the
national interest. I also cannot say that
the national interest would be taken care
of by this Bill, but there are a lot of
apprehensions among the hon. Members
of the House, among the political parties.
Not only this; there are apprehensions
throughout the country and even ..
among the scientists, particularly,.
among agricultural scientists. Sir, I
feel, instead of bringing this Bill at
the fag end of the Session, it should have
been discussed in the earlier days of the
Winter Session. Sir, I want to make two
points."

One is, by bringing this Bill, the
Government is giving an opportunity to
the forcign multi-national companies,
who have patents, to ‘register their pro-
ducts in our country. '

The second point is that the Govern-
ment through this Bill is giving an opor-
tunity to those companies who have ex-
clusive marketing rights in the field of
pharmaceutical and agro-chemicals which
these companies do not have at present.
Sir, there is a lot of apprehension
throughout the country since importation
is made equal with the working of patents
in the country. The multinatinal com-
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panies who have taken these rights will
avoid manufacturing those medicines
within our country. They will try to
import it from abroad into our country.

This may not be in tune with our national
intercsts. When the patenting companies
are requircd to manufacture in our coun-
try, it will enhance employment oppor-
tunitics as well as' the availability of
drugs. The sccond thing is that the pa-
tenting of sceds, agro-chemicals and mic-
ro-organisms under the patents regime
may cause an enormous damage to the
agricultural sector. There is a lot of
apprehension that this Bill will particular-
ly adversely affect our indigenous indus-
try and scicntific research. Sir, the com-
mon man has also to bear the burden of
high prices in terms of medicines and
pharmaceuticals. Our domestic industry
may suffer. This Bill is going to lead to a
tremendous increase in the prices of
medicines. Sir, in 1970, when the Patents
Act was made, even before that there
was a high-powered committee which was
constituted when Pt. Jawaharlal Nehru
was the Prime Minister. This committee
continued for 15 years when Shrimati
Indira Gandhi was the Prime Minister.
Even during the Prime Ministership of
Indira Gandhi, it was referred to a Select
Committee. What 1 mean to say is that
the discretion of the whole country had
been used in formulating the Patents Act
of 1970. It was based on a national
consensus, above partisan considerations.
In the past also, this Bill was brought
before the House for passing. In the
same House, in the wisdom of the
House, it was felt appropriate to refer
this Bill to the Parliamentary Standing
Committee. Unfortunately, the standing
Committee could not submit its report

because of the dissolution of the Lok -

Sabha. Our party feels that the idea of
referring this Bill to the Parliamenatary
Standing Committee is as wise even today
as it was at that time. This Bill can be
passed in the early days of the Budget
Session, in order to comply with the
deadline sct by_the World Trade Organ-
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isation. The dead-line is up to 30th April,
1999.

Sir, agriculture and health are ne sub-
jects which are in the Concurrent List
and the States deal with these subjects
exclusively. Without taking the States
into confidence, it will not be possible to
implement this Bill. I feel that in view of
the wider ramifications of this Bill, it
needs an exhaustive discussion. The
deadline set by the WTO is April 1999.
We will be sitting again for the Budget
Session in the second fortnight of Febru-
ary. Therefore, 1 appeal to the Gvoern-
ment that this Bill should be referred to
the Parliamentary Standing Committee. I
also feel that this Bill should be placed
before the National Development Council
in order to take the views of the Chief
Ministers so that this Bill can.be passed
with a national consensus. Thank you.
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Facing the WTO Ministerial Meeting at
Singapore in December 1996:

“The available indications suggest
that the agenda of the WTO Ministe-
rial Meeting would be a very heavy
one...

We are strongly convinced that the
work programme set out for the WTO is
already a heavy load on the international
agenda. The acrimony and the unresolved
conflicts of the Uruguay Round, we had
imagined, would have led to a sobering
attitude on the part of the developed
countries. And they would have opened
up the long-stalled North-South dialogue
to begin an in-depth consideration of the
faltering global economy, mounting
debts, spreading poverty, mal-nutrition
and unbearable inequitics. But this was
not done.”

Ty W, ¥ ot et T & #
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“Many of the existing rules—especially
under the TRIPS regime—seek to strike
at the roots of ‘human rights’, especially,
in the area of health care, of employment
opportunities, of a mipimum level of
living in the developing countries.” And,
Sir, India is a developing country. It
further says, “These are essential ingre-
dients of the very Right to Life. We are
convinced that these need immediate red-
ressal.

We have profound misgivings on any

enlargement of ‘the scope of the WTO,
The inclusion of non-trade. issues would
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only carry the danger of truning the
WTO into a new leviathan, which could
be crushed under its own weight. The
instruments of trade polcieis do not lend
themselves to addressing social issues.
During the last couple of years we have,
therefore, been strongly resisting any
consideration of these additional issues.

The proposal to include investment in
the work programme of the WTO causes
us even greater disquiet. Investment poli-
cy after all addresses to a whole host of
complex and inter-related matters of na-
tional importance. These include regional
disparities, income inequalities, employ-
ment, environment, taxaton and social
justice to name only a few.”

R FR v W R Swwway W, sw
e w andt &

“Moreover, the TRIPS must not be
allowed to become a basis for monopoly
rights for Trans National Companies
(TNCs) in multilateral trade and put
national industries in the developing
countries at a disadvantage.”

6.00 P.M.

“The transitronaf period in the TRIPS
Agreement musf be taken advantage of
indeveloping self-reliance in particular for
production and supplies of medicines for
health care and chemicals for agriculture.
The Investment Agreement which
guarantees unconditional rights of entry
to TNCs in the domestic market must be
firmly rejected.”
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“The developed countries will bring
into play their- bargaining skills”... &%
at ¥ araer @& & X wEt

«..as well as their political and
strategic clout to undermine the sol-
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idarity of the devleoping countries.
They may even try to trade-offs by
setting aside for the time-being the
contentious issues of labour, environ-
ment standards, and press for accept-
ance of the proposed Multilateral Ag-
reement on investment.”
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“We decide that where the greed be-
comes the law, the people should bring
such actions to the attention of the Peop-
les’ Court, or, a Truth Tribunal. The
People’s Court, or, the Truth Tribunal
judges the consequences of such greed.”
Thereafter it is said, “invite the particip-
ants of the conference to establish in
their own country organisations of like-
minded persons to deal with the ques-
tions bertaining to the Intellectual Prop-
erty Rights, obligations and the implica-
tions of the activities of WTO.”

The lasts line is, “to call upon the
governments of the developing world to
oppose any move to enlarge the scope of
the WTO through the introduction of
new issues in the forthcoming Ministerial
Meeting at Singapore.” So, at that time
you were not in power. I understand yout
compulsions. Now, you are in power.
When this Bill was piloted, the Congress
was in power. So, both of you have
joined your hands to get this Bill passed.
But the close rapport that you are having
now, I can understand it. About the
situatoin, they have cautioned. Dr. Muri
Manohar Joshi, Shri George Fernandes,
Shri Jaipal Reddy; Dr. Ashok Mitra; 4
hae been a Member of this orgariisation,
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and there were a few others who were
the signatories. (interruptions). So, 1
would like to say that even today, the
Government should be cautious about the
issues that are involved in this TRIPS
Agreement and the amendments that we
have brought. The Government should
accept these amendments; otherwise, the
Government should withdraw this Bill
and send it to the Joint Select Commit-
tee, or, a Select Committee of the
House. Let the nation discuss this issue,
and thereafter you bring this Bill in the
next session so that we can decide. Thank
You.

DR. L.M. SINGHVI: Mr. Vice Chair-
man, Sir, after this storm earlier in the
day, we have had a welcome shower of
some debating pionts, particularly, in the
speeches of my friend, Shri Kapil Sibal,
my distinguished friend Shri Arun
Shourie, Dr. Ramanna arid many others.
I hope that the quotation, in extenso,
from Dr. Murli Manohar Johsi and Mr.
Fernandes is something which would im-
pel my good frieads Mrs. Kamla Sinha to
follow them in all other respects. The
debate has often been very tangential and
the apprehensions and anxieties have of-
ten been exaggerated. There is no doubt
that some of the anxieties to which Mrs.
Kamla Sinha just gave expression by
reading that letter are anxieties of a
legitimate nature. But if one looks at the
Bill, if one looks at the Legislation, then
one would realise that those anxieties,
those apprehensions are unduly exagger-
ated. The objections to this Bill are
latently ideological, patently impractical
and blatantly political. If I may say so.it
is quite clear that the objections which
have been made are not objections which
could arise, on a clear and a careful
reading of the legislation which has been
very carefully drafted in order to provide
for the concern which we all share. It
seems that emotional exaggeration is put
forward as a substitute for rational argu-
ment. That emotional exaggeration may
be very appropriate and evocative. But if
it is not found to answert the criterion of
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rationality, we would have to brush it
aside. Nothing works, unless it works fof
the people of India. On that we are one.
There is no question of any surrender of
the sovereignty of India. There is no
queston &f doing anything which would
be_to the detriment of public interest.
But it does appear to me that in this Bill,
there is no abrogaton of sovereignty of
any kind. There is no surrender to multi-
nationals of anykind. The national inter-
ests have been carefully safeguarded by
the provisoins which have been put in

Chapter_4. .

Mr. Vice-Chairman, 32 years ago, 1
happened to have “appended the minute
of dissent to the Patents Bill which ulti-
mately became the Act of 1970. At that
time also, I had said that we need to take
a forward-looking view on the issue of
intellectual property. At that time also, I
had said that the world will not wait
for us.- We must move forward in
order to particpate in a more vigorous
regime of patents. That unfortunately was
to-heeded to. We live in a world of our
own creation. We thought that we were
an island upto ourselves. Therefore, the
attentien that we paid was scanty.

1 remember one highest officer of the
_ WIPO, the World Intellectual Property
Organisation, told me “India’s voice was
seldom heard "when the issue of
intellectua) property arose.” This is so
because India . marginalised itself by
-neglect of the issue and the concern that
we have m this Bill.

! Mr. Vice Chairman, long ago, we did
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make our tryst with destiny. But in later

years, it seems that we did not reckon
.with the global economic realities which

‘wee emerging all these years. In all these

years, the global economy was™ changing
its shape. We continued to turn either a
blind eye, or, very little attention has
been paid to the realities of global
economics. Now, if we neglect those
realities, we will invite  further

" countries.
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' marginalisation of our economy. That we
cannot affort in the national interest.

Mr. Vice-Chairman, Dr. Ashok Mitra
invokes the ghost of the East India
Company and goes back to the spectre of
the 19th century which tends to haunt

{ some of us and warp our thinking. I

believe that it is time to look not into the
past but to the future. Look to the
present with a sense of confidence and
with a scnse of enterprise in the world in
which we live in. ] am bold to say that
the WTO is not our enemy. We can turn
it to our purpose, if only we participate
in it vigorously. Our enemy is our
complacency. Our enemy is our lecthargy.
Our enemy is our incapacity to complete
in the world in which we live. Therefore,
it is important that we do not wish away
a reality which we know exists. To wish
that reality away, would in reality, mean
to live in the’ fool’s paradise which is
what Dr. Ashok Mitra characterised this
Bill to be. It has to be understood that
we cannot escape from the reality. We
cannot run away from that reality.

My friend who has spoken before me
has pointed out that globalisation has
come to stay. I’et us now work in such a
way-that we make it work for us, not that
we are only sulking and sounding victims

~of a regime. There is no need for us to
be diffident about the regime of free
change. We have to understand that this
organisation has to be made in such a
way that the weak are made strong and
the strong are made just. If we do not
participate in it vigorously, we would not
only fail our own causes and interest but
we will fail the causes and interest of the

" so-called third-world countries, because

.they are not our third-world countries.

1
: They are, in a sense, our first world

It has to be done with a
forward looking resolve and if we have to
move in the direction of globalisation, we
must see that globalisation does not
become a prescription for the survival of
the fittest. There is a scope within this
legistation for us to fend for ourselves, to
protect ourselves, -to safeguard our
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interests, and that is where the legal
muscle of this legislation is to be
applauded for the craftsmanship with
which it has been created and put
forward. We must move now on to the
mainstream by making full -use of this
legislation. I must say that my friends,
Mr. Kapil Sibal, and Mr. Arun Shourie,
have pointcd out to us that the Bill really
safeguards the question of aobligation for
grant of the EMR being exempted. It is
not as if an automatic Exclusive
Marketing Right will be conferred, as was
suggested by one of the hon. Members. It
is not as if the EMR will arise as soon as
somebody enters into the mainstream of
the mail box. This is not so. In fact, there
is a dual control over it and the control
over patents is expected to exercise that
legislative and administrative control over
it. Compulsory licences in this legislation
is a very salutary feature for Jprotection of
public interest. Equaily, the use of “in
public interest” of some of these patents
is very important. While the Government
itsclf can do it and if it sees that the
. public interest is not being served in a
particular manner, the Government can
step in an not leave things to take their
own course. Similarly, the fixation of
price is a very important and far-reaching
provision, and it is well within the scope
of TRIPS agreement. Now, the fixation
of price is something which is vital to the
public interest and it has been preserved
in clause 24(d) (2) of the legislation
which is before us. Equally, the security
of India is upheld in this legislation and it
is provided as a ground for intervention
by the Government. The removal of
restrictions for inventors who are resident
in India is also a welcome provision.
What is very welcome and wholsesome ‘is
the offer of the Minister to include an
explanation which would protect the
Indian  indigenous medicines, unani,
ayurvedic and others. It seems to me that
the bio-diversity and genetics will have to
be protected by a separate legislation,
and I hope that this Bill will be brought
forward very soon. We have to see the
legislation in terms of what that

[22 DEC. 1998)

Bill 1998 394

lcgislation does. Legislation is - what.
legislation does, and in this case, I feel
that this legislation is intended to and will
assuredly deliver the objectives that we
had in mind, consistend with Tour
international obligations which we cannot
renege from. The international obligation.
came from 1994-95 and those obligation3
are obligations which the successor
Government is bound to respect and
carry out. It is unfortunate that all four
years have gone by without any further
debate here except that it was sent to the
Committee, it was not taken up and it
got lapsed. But we have held sufficient
discussions, we have held wide-ranging
discussions throughout the country with
regard to various pros and cons of this
1eg|slat|on and it limits the damage that
can arise to India. It enables us to go into
the 21st Century with a certain sense of
self-confidence in our own innovative and
inventive capacity. This is where I think
it is important for us to harken to the
example of China and Russia. Many
people have held a latently ideological
objection to this piece of legislation. But
they need to be remined that the other
countries have found it useful and they
have turned it into a good account. My
friend Mr. Arun Shourie, has pointed out
that China has nearly 35 number of times

" more_applications than that we have and

they made patents a source of prosperity -
and industrial expansion..

The last point is that the patents are
linked 1o research, the patents are linked
to the industrial use of inventions. It is
important that we b\nld the muscular

- strength of India Yo promote inventions,

to promote inventiveness, which is part of
the genius of India. We must show that it
is p‘rotected and it is facilitated and we
can go out in the wide world with a sense
of confidenice and hold our heads high. It
seems to me that we have to learn to
build the sinews of strength not only in
terms of intellectual properties but also in
terms of their cqmmercial exploitation.-
We have to learn also to create a certain
industrial and commercial competitjive
resilience in the world ‘market and, for
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that, this legislation provides us breathing
space. The mail box has started. It is only
in the year 2005 that we are required to
do something more. I hope we will not
lose that period. We will not miss the
opportunity of making the Indian
industry the pride of India, the Indian
innovations of science and technology the
pride of India. Thank you.

st o YR W (ISP WRA): T
@Iy TR, W Y oA fteE %
Y ¥ o e wE | gENE TS
aen 21 @ S R R TR 70 B @M
Pk ¥ ¢ 39 R w7 Rl e 9t A
) W oA frdes w1 Wl W g
Ffae weart § #e famm wew & ag
= v 1) A & AR WA &
o w4 fF W il e AfEfe A e
W) R GF TR W TG ® WY
#h s T e s T wR W ¥R
et & oy § o= @ o ¢ @ Ffem
i = W = ¥ W R e M
AEifFa R sl N @R
3 35 e A | AR e sren
g ¥ ™ TR e o a9 R,
¥R F oy I H a0 T @ ogEE §
7% W % T i W 2w & I | el
e fefimt guoh a8, il anfds fefmi
sl &t & feurfn w1 o, R T R
Wz § o I ® EE-gE T T O
sk zwit dma @ wa o . & B AR
T A A Iow T W R ¥ @ e
g A vl o mgwl 9 § % IR A B
o Yz el §) sk o wg @ o A
ged i W wRmMAFA T R
Prerer i 77 | erer @ Wi vt o € i Rl
R darg R reve T W e e ® 9 |}
¥z & o it vy S ¥ I o Wy
o 91 ¥R N2 ¥ o ol o ok 3, W
A g Haw A Rt e R B @
YW o 9% W N W ) et ¥ R @
SR @ ot | ey i F Ae@ A g aa @
frege we & ot wfig fs R 0 @ @
shew zxim § oy wgt o g o w T
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RMiR G R TR IR AP R A
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A fdm a9t & ok A @ frdm zang DR
EECEEE Eol R R ol
T T o [ ¥ @ =i e o § oy
LCRCR IR o R R RO R
s dmd §, e o g ¥ e o ¥
@ el W AR Yz qul wbh, agd
it T R S 1995, 1996, 1997 W
g ¥ 7 el | R A R o Wl
A 1995 | T TP B R WA ok
FH e W D A w0 F w78 I
& gz gmi

e, w Y R g ¥ ok 11
TR R E R gy =
o A of I 1995 ¥ ww FA @RI
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AN Awa g, Ny afe
@ T4 ¥ fom oftafer fe ag sk o A
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ImEm WA Y, wgdeale FHAI M
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a0 R En R e g e
R wam B wwaen & fg = o W)
T |

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): Dr. Ramendra Kumar
Yadav Ravi....

SHRI ASHOK MITRA: Sir, can 1 take
half a minute? Hundreds of our young
scientists, technologists and experts are,
at the moment, assembled in the CSIR
building. They are praying for a message
from Parliament that the country will not
be sold short. I want to know if
somebody would go and talk to them.

e WX FAR 7 W (i) : i
oy Wi, # Rz fr ¥ Rl # den
¥ fag Tw g §) B v @, 3 e
(;_

frok wa b ¥, e Tl wEeR |
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sht wem faf: smy Ay, e T
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o TR PR R W ant-onh e
W@ S Sfm g SR FE @ A1 IR

1995, 1996 3R 1997 A 53, 28 3R 39 @™
a8t o 32 8 | A e w e W
R Y 95 F g o § il i W @
&

1. The controversial Bill secks to
amend the 1970 Patent Act to grant
exclusive marketing rights to inter-
nal agro-chemical and pharmaceuti-
cal companies for five years.

2. The Bill seeks to ‘make the Indian
Patent system at par with advanced
countries of the world.

3. It provides for grant of product
patent among others in agro-chemi-
cal and pharmaceuticals giving ex-
clusive marketing rights and establ-
ishment of mail-box for receiving
patent applications in accerdance
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with trade related Intellectual Prop-

erty Rights agreement of the WTO.
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et ok @, ok ud % wum
q<re ¥ wun fm & @ faw @ @ 9w @
& A W ol gew A mwem R, s
. (TEaH) foar ¥ wfEe ool @
o F Wy ¥ awh @ w=@ g

IRy (s H W wqdD): o,
Tgd-agd g |

There is a pleasant surprise for the
hon. Mcmbers. The Minister for Par-
liamentary Affaris has arranged dinner
for you tonight.

I 7 ¥ el W AT ... (SE). = @

sft Sftew A T W W G L (EEre
J) FUE TER W G T T

Wy (A & @ wgdd): wi
3 siwh 7 § .. (smaum) S W
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fm—frey = sk W W ...(Agm)

The details about dinner are available
on the Table of the House.

oft it ol s @ Y wER
R N FN wRy .. (=EAE)

i e T M e W AT

SHRIMATI KAMLA SINHA: Sir, you
adjourn the House,

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): There is compulsory
licensing, but there is no compulsory
invitation for joining the dinner.
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.. (TaUR) fegart wft @ g T
e T g
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TN W O m R (srEa)
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Please, (Interruptions) Resume your
scats, (Interruptions) plecase take your
sctas. (Interruptions) The House is con-
tinuing. (Interruptions)

DR. BIPLAB DASGUPTA: Plcase
adjourn the House till tomorrow. (Inter-
ruptions)

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): the House is con-
tinuing.

DR. BIPLAB DASGUPTA: Plecase
adjourn thc Housc. Take the sense of the
House. (lnterruptions)

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): This is the dccision
taken by the Busincss Advisory Commiit-
tee and the Chairman. (Interruptions)

FU N WU (FENE): W, A
a-AE AR | . (HAR)

Iy (st H @ wgad): FE
F&Y 9 ¥1..(eEE) wiE End @ @
aen dftu ..(FEuE) FRe e @
dofren o @ T IR N I-TadH T

¥ . (smEa)

M e T @ oA oW fw
.. (STAYR) - WA R W A W e g
A TG ¥ . (HEa)

rawag (st Ao @ wgdd): ii-
Bl ooy fufret i WR-awdE T e
T a9 WE T @ B aen W
.. (ST|a)

SHRI SATISCHANDRA SITARAM
PRADHAN: Shri Gupta requested Mr.
Malhotra for arrangment of dinner. He
said that he would talk to the Parliamen-
tary Affairs Minister. (Interruptions)

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): They might have made
a request and they have changed their
mind. Maybe, they have a better arrang-
ment elsewhere. (Interruptions)

Fordt T wel: IwWEE W, WA

LR R R R R LR R R
41 .. (oxEam)
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IJAMAY (S D W TgE): AR,

d I e aw @ ¥ (=Eam) |
FUE T T W g 39 o ¥
3T g o oAw A R e W g e Y
s 3k S w1 F wA e o 39 G
o @l 3 o ge = Ry R o e
o€ @ 5 e @ IR w0 F Q@ AR
a R E L (FRAH)

gy (st Ao e agER): I
fre AT L (FRE) e @ R
... (STAYU)

FuTh T TS weey, W W A
a2, W A i A whfRkE e
F T T R . (FIUH)

s e @ 1 J .. (3mEER)
f tw fr v T S W@ wE Y
M W Rk WRE WER @ @ B
...(5qqYT)

Iy (st Ao We TgIR): ww a2
R, s A | . (FEAUHR) T S H e
&y ... (YT

FATH WIR WU g8 e §E I G
W WA W W R

‘g% T8 foae ¥ @ WU,
8 ® ® FF i won T @
.. (=T

M Ao oy TR A @ oW
.. (STaUT™)

Jraay (s e e Tgad): W R,
frem 3 St # o w @ A J@ g @
o) ... (EaM)

s Heiee wg: W S e 4 T
e Fe 2@ R, (STEuW)

| g Wi wd: v, YW (¥

Fad, 1998 31 fR @6 a7 F & =
% fom e @ &)

MrmalaR § F @ R &
Rl 1995-% Ta w1 B & T @ oK 3@
fims B o & WO B W e
da o, v 3% TS fF ohf e R R
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qrt, Tl o T 4 A T ok o R
a1 T o, o AW | | e, W faf
7 { 5 WA Ty Ao A N W F Ay

TR B e YedeE W ogw ¢ sk
ma@aﬂawmﬁmﬁwm%%
1 al, 1995 A 90 @ 9W ¥ Rw wwEha
¥ T IR B AW IR FA X §B GO
A ¥ M w3 R ¥ W W W
FRIER FC1 F @ I SR W@ W
o ug ¢ A gt Forn § ol Rl Fomy &
@t 7% e @ 1 W, TWE IO B
f ® & 9g TR W RN sk | Fyag @
O W g ¥ AW WalEw A8 INEHAE TH
T R fades F vEd § T W I R,
g 38 W indear ¥ fER Fe =Ry ol W
ufra @ R R e A Sifir e
afgq) &8 fava # frd SR F TR WA
qe ¥ 5 oww Poegee wed T #
frvam 78 o & ok 3 @ 3% wW ¥ R
T |9\ F am @ ahe R ol #

vl # OeR 4 w0 W AR W ¥ e

T F fums & A w0 93 T § R
3} fadw TR frfa R fauda oat 93w
Y

wRea, A § U A S Fe 9 R
TER Y W A R S W dF W W
s T8 w0 § f & w9 R
s it o g ¥ I A Fm A srE-aEm

ol & A 3 8 W o-arh e @ 21

fram &l o = F @ § R AR % 0
T 9 TG 3N TR F g @ F T A
g W afw IR oA F fag b Reed
R WO T 9w ? R e
@ T At P o gue @ R A
¥z felg o W 3 feed dufl % Heew @
MY THd WE W G A T R 7w T
A W wEw AW W TERE ¥ TW
AWUH G T | v, & Fn % ffim o
v fofirm =R & A W aw & AR e
R ¥ A A v ¢ fr TR W A o
2 % A @ v W oW T F FEEE
fefer A oo w0q fm @ w9 fan @@ T
R T o WY R TR o) W, wa d
o foen o8 wad o W ¥ 6 canwdl Wgd
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Re @ amh, o W RER Y A B I
Wl w PRk w R

W fr aom F T R A g R, @
@ yoreht ¥ R W @ W wwake W
¥z g 7 vt 1 W@ e @ zand
# Amy o R 1 =T @ e & ITER
Faa 10 Wave Taaf # A¢ We wF F
AEh | Fe W R G T o fR wgA
o g R = R s §)

RV, W W R A wege A e R
FFufm & 9t ¥ o 3 9N FER =\ w9
T | St o9 R R, TR o s A
A wd-vgf 8, 98 9 e &) a9 9 R
Fr fu ol e W alE el T ¥
FY TN W R T R o T g w
@t 3 < for 81 Tef e} Taege
& 3 o P ¥ o o el St &
Fufrl & freg e e ¥ o wim &
aa ¥ fftm @ & goege Fo o Fmw
®R-8 W = @ a€dw @M

T, it 37 W we W Rl sreer
i 1 fredt fei & 99 ), O AR o 2, Fe
AR F TEWF A TEHd) GEe ® U
& 21 3/ F Y aEnd o B &
e e o , O 9w ¢, S
Tandt uw et ok T § s @
e ATl 3, 3 & fiw S §
forers i aud F 3 A ¥ s g frm W
e @ o gug ot '’ o ¥} g3
79 ¥, foww § fF W B W el
W W wE W wEa 8 e o
fram =1 #% Fwor 98 @ R

e, N fan # ¢ Y wwERw I @
TR TE HAE [hET e % aY ¥ g
Redt of ;¥ Twaw el eTER A
3™ & aoh, s fF o A o # iR
i ¥n 9 Il & fg @ die W wer vl
& T R

s, W w8 O & Y g a7 2w
. W s v P W @ gE Y 2w i,ﬂ'ﬂ
vl sfes shvmoreh dwfes, foffre dhg d,
7 ¥ fades A ofte w0 & 3k sfts fem
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W A sevgEa 96 %) 9% = R oA
¥z R I W W THEA F W, 53 o
& 5 7 o O Frowe & fram 3 R &
wera W ¥ @ wE wmd # oW A
qug =iy ok o 5w e # @ T F
&9 % A A7 e W FGT T€ T & &
I A T T A s R & e T
w1 @ o 9w @ Ram # e, se
FT AR Tewd | faEn F ¥ 4 fase Y
I amrem 93 St 3 e Ry s Ry,
@@ f AR & T W fatew ¥ wwda #
o g § it A\ i o T s W o
F AT W ¥

& v & e Sy g, W

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): Now, there is a
message from the Lok Sabha.

MESSAGE FROM THE LOK SABHA
The Appropriation (No. 4) Bill, 1998

SECRETARY-GENERAL: Sir, I have
to report to the House the following
message reccived from the Lok Sabha
signcd by the Secretary-General of the
Lok Sabha:

“In accordance with the provisions
of rule 96 of the Rules of Procedure
and Conduct of Business in Lok
Sabha, I am directed to enclose the
Appropriation (No. 4) Bill, 1998, as
passed by Lok Sabha at its sitting held
on the 21st December, 1998,

The Speaker has certified that this
Bill is a money Bill within the
meaning of article 110 of the
Constitution of India.”

Sir, I lay a copy of the bill on the
Table of the House.

7.00 P.M.
THE PATENTS (AMENDMENT) BILL,
1993—CONTD.

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): Now, Mr.
Chitharanjan. (Interruptions)
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SHRI DIPANKAR MUKHERIEE:
Sir, till what time has the House been
extended? (Interrupcions)

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): The House has already
expressed its sense that it will continue,
and arrangements for contingency of
hunger have already been taken care of.

SHRI DIPANKAR MUKHERIEE:

Till what time has the House been
extendcd? What is the duration of the
discussion? Is there any time-limit?
(Interruptions)

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): It has already been
decided in the Business Advisory
Committee, where your party leaders
were also present, that it will be for six
hours or beyond.

SHRI DIPANKAR MUKHERIEE:
Already six hours are over. Then why...
(Interruptions)

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): We will sit beyond six
hours or till the Business regarding the
Bill is finished. It can be either way.

SHRI DIPANKAR MUKHERIEE:
There should be some time limit. How
long will it take? (Interruptions)

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): You ask your leaders.

SHRI DIPANKAR MUKHERIEE: 1
am asking you (/nterruptions) Beyond six
hours ...(Interruptions)

THE VICE-CHAIRMAN (SHRI T.N.
CHATURVEDI): The Business Advisory
Committce has taken a decision. Now, let
Mr. Chitharanjan ...(Interruptions) Do
not  disturb Mr. Chitharanjan.
(Interruptions)

(THE DEPUTY CHAIRMAN IN THE
CHAIR)

SHRI DIPANKAR MUKHERIJEE:
Madam, for how long has the House
been extended?

THE DEPUTY CHAIRMAN: For one
hour we will have discussion, then we will



