1 Oral Answers

RAJYA SABHA

Wednesday, the 29th July, 199&/7ih
Shravana, 1920 (Saka)

The House met at Eleven of the clock. Mr.
Chairman HI the chair.

ORAL ANSWERS TO QUESTIONS
MR. CHAIRMAN: Question No. 601.

Hon. Member Absent. [The questioner
Shri O.P. Kohli) was absent for answer
vide col .......... infra.}

Torbirc in Police Custody

*602. SHRI RAMDAS AGARWAL: Will
the Minister of HOME AFFAIRS be pleased
to state:

(a) whether Government's attention has
been drawn to a news-item published in the
Hindustan Times, dated 9th July, 1998,
captioned "Torture in Police Custody
continues—law  panel proposals await
Government nod"; if so, the details thereof;

(b) what punitive provisions have been
suggested by the Law Commission for
incorporation in the Indian Penal Code (IPC)
and the Code of Criminal Procedure to
prosecute the police official who has no right
to torture the accused in custody except to
arrest/mtcrrogate him; and

(c) by when Government propose to
approve the said proposal in order to check
this rising trend of human rights violation?

THE MINISTER OF HOME AFFAIRS
(SHRI L.K. ADVANI): (a) to (c) A Statement
is laid on the Table of the House.

Statement

(a) Yes, Sir. According to the news item,
punitive measures in the Indian Penal Code
and the Code of Criminal Procedure are not
adequate to prosecute a police official
responsible for custodial crime. The news
item further states that the Law Commission
bad recommended the incorporation of
section 114B in the
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Indian Evidence Act. The Law Commission,
it has been stated, was of the view that the
change was necessary to facilitate the courts
to prosecute police officials responsible for
the torture of any person in custody. The news
item also states that the Law Commission had
recommended that section 197 of the Code of
Criminal Procedure be amended to obviate
the necessary sanction to prosecute a police
officer, if a prima facie case was made out
against him.

(b) and (c) At the request of the
Government, the Law Commission of India
has made a comprehensive review of the Code
of Criminal Procedure, 1973. In its Report
(154th) submitted to the Government in this
regard, there is no such recommendation for
the amendment of section 197 of the Code of
Criminal Procedure, 1973 as stated in the
news item. However, in its 113th Report on
the Indian Evidence Act, 1872, the Law
Commission of India had suggested insertion
of section 114B in the said Act to shift the
burden of proof on the police officer in case
of injury caused to u person in police custody.
The. amendments suggested by the Law
Commission of India are receiving attention.
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1992 # this matter was discussed in the

Conference of Chief Ministers, the Director-
General of Police and Home Secretaries. Most
of the Chief Ministers were opposed to the
proposal for shifting the onus of proof on the
police officers. The Director General of Police
and Home Secretaries also did not favour as it
may demoralise the police force. ERHITT HY
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SHRI RANGANATH MISRA: Mr. Giairman,
Sir, we have been suggesting that Govemment
should separate tHk investigation wing from the
police force in charge of Law & Order. That was
the recommendations of the Police
Commission. If that is done, a separate
investigation wing can be put in charge of
investigation in every State, then, the entire
colour will change. Investigation is a specialised
subject. It should be headed by professionalised
people and they only should be incharge of the
investigation. This is being suggested for the last
two decades or so, but nothing has been done.
The Government of India is putting the
responsibility on the State Governments saying

that it is a State subject and they must take the
lead.

Now that the Honble Home Minister has
agreed death in Police Custody is a separate type
of offance and for this offence more rigorous
punishment should be given and the burden of
proof should be shifted Something positive
should be done. There is no point in saying, "We
realise, we understand and it should be done." 1
would like to say, that action is warranted. The
Government of India must take the lead and
work it out.

SHRI LK. ADVANIL: Sir, a slightly different
issue has been raised by the hon. Member. I
can only say that the criminal law being a
concurrent subject, that we are under an obligation
to consult the States to take the initiative in this
matter is quite right and the Govamment would
like to take the initiative both in this regard, that
is, custodial crimes, and in regard to what has
just now been suggested about separating the
investigating wing from the prosecuting wing.

SHRI KULDIP NAYYAR: Mr. Minister, do
you know that the National Human Rights
Commission has said in its
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last report that custodial difaths have doubled in
the. last one year? That means that whatever steps
have been taken have been of no consequence.
O”uld the hon. Minister also kindly tell me which
StatQ has the maximum number of custodial
deaths?

SHRI L.K. ADVANI: Sir, I would need
notice for that.

MR. CHAIRMAN: That' is all right. Mr.
Gurudas Das Gupta.

SHRI GURUDAS DAS GUPTA: Sir, this
question has another aspect also. The police
authority and the police administration which are
required to collect evidence in support of their
prosecution, take to third degree methods to
extract a confession. Since the collection of evi-
dence is a laborious process, the police takes to
the easiest course of committing atrocities while
the man is in custody, by taking recourse to third
degree methods. These methods were introduced
in the country when the nation was fighting for
freedom during the British rule. Will the hon.
Home Minister consider the question of banning
third degree methods for extracting information
and evidence and a confession from those who
are in custody by the police?

SHRI L.K. ADVANI: Sir, insofar as law is
concerned, third degree methods are not
permitted.

SHRI GURUDAS DAS GUPTA: Nor-are
they banned.

SHRI L.K. ADVANI;, there is no question
of banning them because a third degree method is
an offence. They are already banned under the
law.

it Wu g vt : fres Raamas ge foran
B g1 e SN (I )

SHRI GURUDAS DAS GUPTA: Sjr this is
unfortunate, extremely unfortunate. Holding a
brief for the criminafity of the police is
unfortunate.

SHRI L.K. ADVANI: The criminality of the
police is wrong. So also, the brutality of the

criminals is wrong. Both are wrong. In fact, the
Law Commission
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has recommended steps towards ensuring that
third degree tortures do not take place and for
that purpose, they have said that the onus is on
the person who is in charge to prove. Suppose
a person is arrested for any crime, say, theft or
dacoity, and the next morning, in that 'havalat',
the criminal is found dead. The onus should be
on the person who is in charge there. That is
the recommendation which, unfortunately, has
not been accepted till now, even though the
Central Government has moved in that
direction. It will surprise Mr. Gurudas to
know that in 1993, the Central Government
wrote to the State Governments for their views
again. Most State Government did not respond.
Some of the State Governments like West
Bengal and Karnataka strongly opposed the
move. I did not want to identify any States.
But, by the large, there is a feeling among
many of those in charge of law and order that
unless these methods are adopted, we will not
be able to know the truth about the crime and
criminals cannot be booked. I do not agree
insofar as custodial murder is concerned,
custodial crimes are concerned, I would like to
place them on a different category. Therefore,
broadly speaking, my first inclination for the
Law Commission's recommendation is that the
proposal is right.

SHRI S.S. SURJEWALA: Sir, while
deciding to make laws for custodial deaths,
the Home Minister has stated that he desires
to include a separate provision or a separate
chapter in the IPC or in the Cr. PC. I would
like to know whether the Government will also
include the death of a debtor in the custody of
a bank staff under such law. That is also a
custodial death. He may not be in the custody
of police, but he may be in the custody of a
bank staff. This is not a small matter. Sir, I
would like to apprise you that a large number of
people are found either dead or tortured while
in custody. An incident has crcur-red recently
in Jind District of Harj ina where a farmer,
who was a debtor, was
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found dead in the custody of a bank staff.

Sir, I would like to apprise the House that there
is a law under which a farmer who is a defaulter
can be put in a civil prison by a cooperative bank
for 40 days without having taken in remand or
without having produced before any officer. ,
That is number one. Number two, all the dietary
expenses for 40 days will be included in his
debt. This is a black law. Sir. It may be a
different question. Will the Government consider
including such deaths in the custodial deaths?

SHRI L.K. ADVANTI: Sir, I agree that in a
sense this is also a custodial death. I am told
by my colleague that in respect of this
particular problem, the finance Minister also
has applied his mind and said something in
the House.

SHRI ASHOK MITRA: Sir, I would like to
revert to the whole issue of applying third
degree methods. Sir, the onus, in part, should
also lie with the Government. If you look at
the incidence of custodial deaths, this
incidence has gone up merely because a certain
latitude has been shown by Government to the
police officers in the matter of applying third
degree methods. Whether we are a civilised
country or whether we are not a civilised
country, I see no reason why the Home Minister
cannot convene a meeting of all the State
Governments and reach a judgment on
whether third degree methods should be on or
off, and it is a question of going by certain
conventions. If the convention develops that
police officials will be punished if they apply
third degree methods, then obviously the
culture will change, and I don't believe that
with such a switch of culture there will be any
proliferation of crimes. On the other hand, I
think that in this different environment it
should be possible for the police to be more
effective.

SHRI L.K. ADVANI: Mr. Chairman, Sir, I
wish we could move in this direction very
firmly. As it is, the question was limited to
custodial death which is a heinous crime,
which is not an ordinary crime like beating
someone and trjjing to
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make him admit that he has committed an
offence. Today I find that the situation in the
country is such that Chief Ministers and
Directors Generals of Police arc not willing
even to make that small change in the
Evidence Law that the onus should be on that
police officer, us to how that person died in
custody. Therefore it is that I would not like
to make commitments to the House, which, I
know, perhaps may not be implemented. In
this respect I would like to see that this
recommendation is implemented just as we
decided about a custodial rape. We decided,
and yesterday, in the other House, I said, "So
far as rape is concerned, this Government
would like to provide capital punishment for
rape." In that regard also I propose to convene
a meeting of all the Chief Ministers and all
the DGs of Police where, among the various
issues which I have in mind, this would be
one of the issues, namely, custodial crime.
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SHRI O. S. MANIAN: Sir, I would like to
know from the hon. Home Minister whether
custodial deaths in India arc nowadays
increasing. For example, one Chinnayan, an
Adi Dravidar, was arrested because of a group
clash with regard to the allotment of group
houses at Valangaiman in Tiruvarur district of
Tamil Nadu. He died in police custody. After
his death the Tehsildar of Valangaiman with
the help of the police tried to perform the last
rites of the deceased. I and my friends stopped
the action of the Tehsildar. I want to know
under whose orders the Tehsildar tried to
cremate the body of the deceased.

SHRI L. K. ADVANI: Sir, he is referring
to a specific incident.

Incidentally with your permission. Sir, I
would like to reply to Mr. Kuldip Nayyar's
question. Mr. Kuldip Nayyar had put to me a
question to which I replied, "I dont' have the
information right now." I find that in the last
year from April, 1997 to March, 1998 there
were 21 custodial deaths in Andhra Pradesh,
19 custodial  deaths in
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Maharashtra, 18 cusiodial deaths ir. Madjiya
Pradesh, 16 custodial deaths in Uttar Pridesh and
14 custodial deaths in Assam. These are the
figures.

-SHRI KAPIL SIBAL: Sir, I don't think that
any right thinking person or any Government
would ever say that custodial death -is
acceptable. But we have to go to the genesis of
the problem, The genesis relates— I have some
Experience in this area of law — to the time when
the Police takes into custody any particular
individual. Custodial death unlike murder is
normally not Preplanned. It is not like an
ordinary murder. It is a slow process. When the
Police takes into custody a particular accused,
they don't enter it in the register. That is the
normal practice which the Police follows. That
is the normal practice throughout India. They never
enter in the register when a particular man is
taken into custody. As you know. Sir, under the
Constitution the Police is entitled to keep a man
in custody for 24 hours without producing him
before a Magistrate. If they do not enter in the
register as to when he was taken into custody, they
can keep him as long as they like. It is only
when they enter it in the register, then within 24
liours 1.J has to be produced before a Magistrate.
In the process he can be terrorised and he can be
maltreated. That is a slow process. When accused
persons are taken to court they can file an
application Before a Magistrate and say, "Conduct a
medical examination of my person", NonqaUy, the
Magistrate allows it. .But such a facility has neither
been provided by the Government nor under any
rule is an accused or a prospective accused entitled
to medical examination in the course of his
custody. My question is: Could you please look
into this matter and deliberate as to how you can
provide a doctor visiting places of custody on a
daily basis, not under the control of the Police. The
doctor can find out from the accused if at all he has
been maltreated?; That is the best way of dealing
with this problem. That is question number one.
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My second quesiton
[ (Interruptions). 1 have to learn

the tricks of the trade, okay, part (b) of . my
question is this. The hon. Member has
rightly mentioned that the investigation must
be separated from normal Police fimctioning.
This has been done in China. It has proved
extremely successful. The other problem which
the hon. Member raised is, the culture of the
Police. That has to be changed. That is the
real problem. If they don't understand that
accused also have human rights, There will be
custodial deaths. The Problem is social
Professional and legal. The Government has to
take an overall view and see what steps it
can take to deal with the matter.

SHRI L. K. ADVANTI: Sir, so far as part (b)
of his question is concerned, I entirely agree with
the hon. Member that this is not just a problem
of law, it is more a problem of attitude and
mentality and approach to issues such as human
rights. We have to tackle the crime. But, at the
same time, we have to respect the human rights.
These two things have to be ingrained in the
law and order machinery as a whole. We have
been consciously trying to do that. When you
create an institution like the National Human
Rights Commission in the country, you are in
a way having the whole country move towards
that and the Government also moves towards
that.

So far as part (a) of his question is concerned,
I would say that it is not a question. It is a
suggestion for action which this Government
will keep is mind.

MR. CHAIRMAN: Question No. 603.
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