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CLARIFICATIONS ON THE STATE-
MENT BY MINISTER—

Release of persons still under detention
under erstwhile terrorist and Disruptive
Activities Act, 1987

THE VICE-CHAIRMAN (SHRI G.
SWAMINATHAN): Now Members can
seek clarifications on the statement laid
on the Table of the House by Shri
Indrajit Gupta, Minister of Home Af-

fairs, on 20th March, 1997 regarding
rclease of persons still under detention
under the erstwhile Terrorist and Disrup-
tive Activities Act, 1987 which lapsed on
23rd May, 1995. Shri Md. Salim. He is
not here. Shri K.R. Malkani.

SHRI K.R. MALKANI (Dthi): Sir, we
have heard the statement and noted that
the review committees are at work and a
whole lot of TADA people have been
bailed out Fine. A couple of questions
arise. More than a year back when the
TADA was not revived and it was al-
lowed to lapse, IGPs of several States
had said that if a similar law was not
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enacted soon enough it would be difficult
10 handle cases of terrorism. We have
also seen only last week that a former
Cabinet Minister was convicted under
TADA. He was sentenced to ten years.
Maybe, but for TADA, a man like him
would not have got caught.

Last year when this Act was allowed t2
lapse, the then Home Minister had said
that a new Bill would be brought in and
there would be enough safeguards so that
there was no misuse and no harassment
of innocent persons but, at the same
time, the terrorists would not be allowed
to escape through the weaknesses of the
law. My question is: Arg you thinking of
any such law, a revised version of the old
TADA a criminal Law Amendment Bill,

which takes good care of terrorism, but -

which sees to it that the innocent people
are not harasscd? That is all I am asking.

Thank you.

SHRI R. MARGABANDU (Tamil
Nadu): Sir, from the statement we under-
stand that 1600 persons are still under

detention and 20,037 persons are on bail. -

Now so far as the proceedings initiated
against these persons are concerned, they
will be proceeded against under TADA.
The Act was originally meant for two
years but subsequently it was extended
from time to time for eight years and it
lapsed on 23rd May, 1995. The Act
ceased to operate after that. I would like
to know whether any extremists or any
persons who are indulging in these ac-
tivities are arrested after 24th May 1995
and if anyone is arrested, whether any
action is taken. Under what Act are they
dealt with? Now it has been described as
an obnoxious Act. When this Act was
challenged in the Supreme Court, while
upholding the Act the Supreme Court
made some suggestions that some other
liberalised provisions would have to be
introduced. Keeping that in view, the
Criminal Law (Amendment) Bill, 1995
was introduced. 1 would like to know
whether the TADA has been substituted
by any other Act. If it is not substituted
by any other Act or if any other Act is
not passed, what is the position? I would
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like to know whether it has been given
retrospective effect from 24th May, 1995.
If it has not been given retrospective
effect, I apprehend that the terrorists and
other such people cannot be controlled
and contained. These are the areas in
which 1 require some clarification. I
would like to know whether retrospective
effect has been given to the Act. Was
anybody arrested after 24.5.1995? If ar-
rested, under what provision of law were
they arrested? 1 would like to know
about all these things. ~
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SHRI R. MARGABANDU: S8ir, |
may be permitted to put one more qucs-
tion.

THE VICE-CHAIRMAN (Shri G.
Swaminathan): But you have already
spoken.

SHRI R. MARGABANDU: Under
section 5 of TADA Act, possession of
arms and ammunition is punishible.
Under section 15, if any admission is
made to a police officer, it is admissible
as evidence. Under Section 21, if the
possession of arms and ammunition is
proved, it is presumed that he is guilty
and the burden is one the accused to

prove that he is innocent. Section 22 is

t

regarding identification. If a person is
declared a proclaimed offender, then a
photograph is sufficient, instead of the
identification parade. These provisions
have been held to be obnoxious and
against human consideration. The Sup-
reme Court had come down heavily
against it. Have any steps been taken to
delete these provisions?

THE VICE-CHAIRMAN (Shri G.
Swaminathan): I must inform the hon.
Member that a Member can seek clarifi-
cations only ones. No Member can speak
twice.

SHRT BRATIN SENGUPTA (West
Bengal): Mr. Vice-Chairman, Sir it is 2
welcome feature that the hon. Minister
has come out with an elaborate statement
on an Act which has lapsed. I would like
to know from the Home Minister
whether TADA and the other black laws
were really effective in containing vio-
lence, separatist activities and other fis-
siparous tendencies in the country. Sec-
endly, there was a wide spread allegation
that TADA was targeted against a par-
ticular community in our country. I
would like to know whether this is true,
If it is true, then what preventive action
can be taken in future if such a law is
required to be made?

THE MINISTER OF HOME AF-
FAIRS (Shri Inderjit Gupta): When these
issues relating 1o TADA were agitated in
this House by a large number of Mem-
bers, they expressed their concern. The
emphasis at that time as 1 understood it
was that there is a possibility of such a
picce of legistarion being misused and
that some innocent people, a large
number of innocent people, are perhaps
being penalised under this Act. There-
fore, the Government is called upon to
see that such misuse is checked age and
maximum number of people are released;
the emphasis was on that. Here today, I
find that an equal number of questions
are being asked in the name of clarifica-
tions which are really emphasising the
opposite side, i.c. whether the TADA is
really effective or not and whether in the
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absence of such an Act as TADA it wiil
reslly be possible to contain terrorism or
not and whether the lapsed Act should be
substituted by a new law and so on. So, it
seems there are two sides to the question.
Hon. Members react to this issue from
two different angles. now as far as we are
concerned, as far as the Government is
concerned, we have made it clear that we
consider these provisions of the lapsed
TADA to be quite severe. quite draco-
nian. But such a legislation was at that
time thought to be necessary in order to
curb the Terrorist and Dispruptive Ac-
tivities which had been going on in our
country. There is no doubt about the fact
that these activities poses a scrious threat
to our country. Now this Act has lapsed
but as everybody knows, Sir, that accord-
ing to the general law of this land the
legal position is that, even if the Act has
lapsed, all investigations, all legal pro-
ceedings or remedies which are pending
under TADA, all such lapses are allowed
to continue. So, that is the reason why a
fairly large number of cases are still
pending giving rise to these questions that
these be revieved and to see they are
disposed of. One hon. Member has asked
whether it is proposed to substitute this
lapsed TADA by any new law. At the
moment we have no such proposal under
consideration. But a reference was made
by another Member to the question of
amending the Criminal Law; the Criminal
Law Amendment Bill is already there
and pending in Rajya Sabha since May,
1996. We are working on it and we hope
to bring it for consideration before the
Parliament as soon as passible. This Bill
seeks to replace the ersiwhile TADA and
deletes provisions which were misused.
Before the Bill is take up for considera-
tion we would like to have wider consul-
tations also with the different political
partics in Parliament and accordingly this
Criminal Law Amendment Bill will be
finalised for consideration by the Parlia-
ment. It will be a much more balanced
Bill, a balanced picce of legislation so
that nobody can accuse it of being one-
sided. After the lapse of TADA, after it
expired, 1 understood one hon. Member
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to have asked whether any arrests have
taken place with retrospective effect. 1 do
not know exactly what that means. Obvi-
ously, no arrests can take place as under
the old lapsed TADA. Arrests are taking
place all the time under different pieces
of legislation.

1f very serious cases take place involving
terrorism and all that, for example, what
is happening in some of the north-eastern
States or in some other States, resort can
be had to measures like the National
Security Act or some other Acts and that
is being done in many cases.

One hon. Member wanted to kinow
whether the Government was proposing
to make any provision for review of all
the cases within a given time-frame.
Well, it is very difficult. Any Committee
which is headed by people of consider-
ably high rank cannot be asked to bound
itself to a time-limit because reviews de-
pend on the continuous flow of informa-
tion, reports, checking up of reports and
all that. So, there cannot be any time-
bound programune. As we have shown in
the earlier siatement, quite a lot of re-
views are leading to action in the form of
release of the detenus and one can now
say, after the review committees started
functioning—1 hope thcy are going to
function much more regularly in
future—that it is not going to lead to any
delay. If there is any delay, in some
cases, it is because much depends upon
the reports that are available before the
Courts, reports which have been submit-
ted by the police and other agencies.

About possession ot arms and ammuni-
tion, I think it refers to unlicensed arms
and not the licensed arms. Possession of
unlicensed arms is, of course, a Serivus
offence and TADA had provided for
dealing with such cases. Every-body
knows the case of Mr. Sanjay Dutt who
was charged with possession of illegal
arms for which he was refused bail also
for a considerably long time. Ullimately
he was given bail bui on very, very
stringent conditions. 1 think you are
aware, Sir, of the fact that even though
he is on bail, he has to appear in the
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court everyday, from moming when the
court meets to the time when the court
completes its work. He was to remain
sitting in the court the whole day. I think
this is an unusual type of condition im-
posed because generally pcople who are
on bail are certainly asked to report to
the police authorities or the court once
everyday, but not spending the whole day
sitting there. But this was a charge of
posscssion of illegal arms. There are
other Acts; there are other laws other
than TADA which can cover many of
these offences, criminal offences and
there is a good case in the point that
instead of using TADA, why cannot we
prosccute people under the ordinary laws
of the land though it may involve some
delay! Whether TADA has actually been
effective, how it has been effective, etc.,
are questions of assessments. One cannot
say that terrorism or disruptive activities
in the country have noticeably declined
or have come down, even during the
period when TADA was in force. At
jeast I am not making that claim. On the
other hand, it can be argued that had
there been no TADA or a law of that
kind, arrests and detentions of that kind,
there could have been more activities by
the terrorists. No doubt, it had a deter-
rent effect on many people. I repudiate
any kind of charge or idea that it has
been loaded deliberately against people
of a particular community, it is not cor-
rect. this is not correct at all. There are
some cases. For example, in the begin-
ning when TADA was first promulgated
it was being used mainly in the State of
Punjab. That was at the time of the
height of militanney in Punjab. And it is
not very surpsising that at that time the
largest component of people who were
being proceeded against happened to be-
long to u particular community which, as
you know, is the majority commmunity in
the Punjab. But it does not mean that it
was loaded against them. Tt had hap-
pened that these militant and terrorist
activities were taking place on a much
wider scale in that particular area. Simi-
larly, in Jammu and Kashmir there are a
fairly large number of people who are
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still being held under the old TADA.
Cases are being reviewed and detenus
being released. That is true. But there
are still a fairly large number of people
there and, 1 assume, among them the
majority of pcople would probably belong
to a certain community because that is
the composition of that area, that State.
But it doesn't mean that the Act has

. been specially brought in order to target

them. So, this is not correct at all.

There was a question whether this
review would be expedited and would be
made more effective. The other day in
the course of my statement I had given
quite a lot of details about this including
the fact that now all the review commit-
tees are going to be duty-bound to hold
at least one meeting of those committees
in cach state every two months and
report regularly to the Centre as to what
exactly they have done, how many cases
they have reviewed, what the results are
that they have come to and what action
they have recommended. Secondly, the
accused or the detained person is going
to be given—it has already begun now-
—full opportunity, if he so wishes, to
appear in person before the committee
and to makc his statement there. Many
of these people are poor people, not very
well educated, not very literate, and they
cannot always but forward their opinions
or theit statemenis in writing. It is not
possible. Or else, they have to engage
somebody to do it on their behalf. That is
also full of a!i kinds of undesirable impli-
cations. It is better if such people want,
they should be give the opportunity to
appear personally before the review com-
mittee to make their statements if they
have anything to say in their own de-
fencc. They can certainly Say it there.

Now, as I said the other dav. the
number have come down considerably.
Now there are a little less than 2,000
people in the whole country who are
being held in detentipn. All the others
have been released cither on bail or have
been released unconditionally. Then
there is the review of those cases which
are beforc the courts. There are some



377 Clarifications on the

cases which are before the courts. Of
course, the courts will have to deal with
them, but the--courts have to be given
some sort of direstion. The question may
be asked whether the courts are going to
be told to be time-bound. There also
there is a difficulty because the courts do
not like that at all. But I may tell you the
aumber of courts which are functioning at
present—the designated TADA courts, as
they are called. There are altogether 233
TADA courts functioning in the country
and we have requested the following
State Governments to consider the de-
sirability of increasing the number of
designated courts in order to ensure
‘speedy disposal of these cases of TADA
detenues. These are Andhra Pradesh,
Assam, Jammu and Kashmir, Manipur,
Maharashtra, Punjab, Rajasthan and De-
Thi. Here we think thaf there is a case for
more courts to be set up. the view of
some State Governments was that there
is no necessity .to increase the number of
TADA courts in view of the number of
cases pending going down and also in
view of regular review mectings by the

eview Committees. The Government of
Punjab have, however, taken up the mat-
ter with the hon. High Court for appoint-
ing additional judges to exercise jurisdic-
tion in the already comstituted designated
courts in tne State. So by these various
means, we are hoping that disposal of
these will be speeded-up and it will
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be possible to report back to the House
after some time, after a few months
perhaps, where I hope it will be possible
to say that the number of cases will be
much less.

The legislation of the Criminal Law
(Amendment) Bill, 1995—about which I
mentioned—is already pending in Rajya
Sabha. It was introduced here on
18.5.1995 and was distussed in great de-
tail. However, voting on passing the Bill
was not possible. Later, efforts were
made to reach a consensus among various
political parties, and such efforts are still
continuing. We are hopeful that all the
parties will have a consensus of views
which will enable us to ultimately come
forward with a good and well-balanced
piece of legislation. That will look after
these various problems which have ari-
sen. I think, these were the main points
which 1 wanted to bring to the notice of
the House.

THE VICE-CHAIRMAN (SHRI G.
SWAMINATHAN): The House now
stands adjourned till 11.00 a.m. on Mon-
day, the 21st April, 1997.

The House then adjourned
at fifty-seven minutes past
five of the clock till eleven of
the clock on Monday, the
21st April, 1997,

——



