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Protecting Indian System of Medicines
from being Patented by foreign
Companies

17*%104. SHRI TRILOKI NATH
CHATURVEDI:
DR. MURLI MANOHAR
JOSHI:

Will the Minister of COMMERCE be
pleased to state:

(a) whether Government's attention
has been drawn to the news-item
captioned "Nccm patent may sour Indo-
US tics" published in the 'Times of India’
of 30th October, 1995 and to state the
steps taken by Government to protect the
Indian trees, vegetation, herbs etc. from
patents to be acquired by foreign
companies; and

(b) what steps arc being taken to
protect Ayurvedic, Unani and Siddha
system of medicines from being patented
by foreign companies under changed
nomenclature or slightly changed
formulations?

THE MINISTER OF STATE OR
THE MINISTRY OF COMMERCE
(SHRI P. CHIDAMBARAM): (a) and
(b) A Statement is laid on the Tabic of
the House.

Statement

(a) Patents granted outside India are
not applicable in India. Plant varieties are
not patentable under Indian laws nor are
they required to be made patentable
under the TRIPS Agreement (which
provides, inter alia, that Members may
exclude plants and animals from the
scope of patentability). The convention
on Bio-diversity of which India is a
signatory provides for regulating transfer
of genetic material across national
boundaries. In order to regulate the
outflow of genetic resources. Ministry of
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TThe question was actually asked on the floor
of the House by Shri Triloki Nath
Chaturvedi.
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Environment & Forest is preparing a
regulatory fremework.

(b) Systems of medicines cannot be
patented. The Indian Patent Act at
present docs not provide for the grant of
product patents for medicines. Patents in
other countries arc governed by the laws
of the concerned countries. Under the
TRIPS agreement patents are required to
be available for inventions that are new,
involve an inventive step and arc capable
of industrial application. Grant of patent
in any country for an invention which
does not fulfill these conditions can be
challenged.

SHRI TRILOKI NATH
CHATURVEDI: Madam  Chairperson,
this issue has aroused a lot of
apprehensions in the country. I am really
surprised to find that the knowledgeable
Minister has come out with a reply which
is absolutely inadequate. In the first
place, I would like to point.out that he
has not at all referred to the news item
which I mentioned and which contains
certain things. What is the reaction of the
Government to that news item? There is
no reference at all to that because the
supplecmentaries and other questions flow
therefrom. The second thing. Madam,
that I would like to point out is, there is
a particular reference in the (b) part of
the reply. It has been mentioned that the
systems of medicines cannot be patented.
That is, of course, well known. But I just
want to know what steps are being taken
to protect Ayurvedic, Unani and Siddha
systems of medicine from being patented
by foreign companies under changed
nomenclatures or slightly changed
formulations? This is what I have asked.
This creates apprehensions in the minds
of the people. The reply has been given
in a different way and an attempt has
been made to cover it up. Under the
TRIPs agreement, patents are required to
be available for inventions that arc new,
that involve an inventive step and are
capable of industrial application. I myself
wanted to know from the Government as
to the steps being taken to overcome this
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kind of threat which Ayurvedic, Unani
and Sidda systems are facing. I hoped he
would provide the facts and figures. In
the absence of the information required
what kind of supplementaries can I put?

THE DEPUTY CHAIRMAN: Now,
let him answer first.

ST AT ST GRS gOT &, Il Sfard &
Tl

SHRI TRILOKI NATH
CHATURVEDI: Madam, the reply is an
indication of the inadequacy of approach.
The answer is presented to us in a
routine way.

SHRI P. CHIDAMBARAM: Madam,
with great respect to the hon. Member I
want to say that 1 do not think it is quite
right to charge me with having covered
up anything. The answer is quite dear. It
is a complicated subject and I have tried
to answer to the best of my ability. A
system of medicine is not patentable. I
have read the Times of India report. The
thrust of the question is that a company
in America has taken nccm extract and
has evolved or invented or claimed to
have invented a pesticide adding other
chemicals and has sought and obtained a
patent for that. Now, what is our reaction
to that? My reaction to that is set out
very clearly in parts (a) and (b) of my
answer. Patents granted outside India arc
not applicable in India. So, that is a very
clear answer. A system of medicine is not
patentable. That is also a factually correct
statement. That is a clear answer. Now,
what does the TRIPS agreement do to a
problem of this kind? Now, the TRIPS
agreement recognises the three
fundamental principles of patentability. It
must be new, it must be inventive and it
must be capable of industrial application.
So far as plants arc concerned and of
which we are talking about now, necm is
a tree, a plant variety. We arc not
obliged to provide the patent. We have
taken a decision that we will only provide
a sui generis system. A law 1is being
drafted. It will come to Parliament, you
will have to consider the law and we will
take youinto confidence, we will seek
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your support and adopt a law which is
appropriate to protect India's national
interest. I have explained this part we
well as I can. The other part is about
biodiversity. 1 say, yes, wc are a
signatory to the Rio Convention on
Biodiversity. India has ratified it. One
hundred and thirty three countries have
ratified it. Again, a law has to be made.
That law is being drafted by the Ministry
of Environment and Forests. They will
come to Parliament and they will seek
your support. At that time wc can decide
what law should be made to protect our
biodiversity and our genetic material. At
this stage, I am giving the facts. I am
giving the position emerging from the
TRIPS Agreement. I am giving the
factual position.

THE DEPUTY CHAIRMAN: Mr.
Chaturvedi, I think you arc quite
satisfied.

SHRI TRILOKI NATH
CHATURVEDI: No, Madam. I am
satisfied only in the sense that the hon.
Minister says that he is giving the factual
position as he...

THE DEPUTY CHAIRMAN: As a
biologist, I am.

SHRI TRILOKI NATH
CHATURVEDL: But Madam, the
problem is that most of the people in the
country are not botanists or biologists.
They are merely ordinary citizens. They
want to be reassured.

SHRI SURINDER KUMAR
SINGLA: His own party think-tank Mr.
Arun Shouric is there. He should read
what he has written. He would be fully
satisfied.

PROF. VIJAY KUMAR
MALHOTRA: Why arc you popping up,
Mr. Singla?

SHRI TRILOKI NATH
CHATURVEDI: Madam, as regards
biodiversity, the hon. Minister says that it
would be the Ministry of Environment.
There are many other  Ministries
involved; not only the Ministry of
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Environment. His own Ministry is
involved. Also, the Ministry of Agri-
culture. The Ministries of Industry and
Commerce arc concerned with the TRIPS
and the patents law. As [ said,
biodiversity is dealt with by the Ministry
of Environment. So far as the question of
impact on the evolution and cpistcmology
of Ayurveda, Unani and other Indian
systems of medicine is concerned, it
would be the Ministry of Health and so
on.

May 1 know, in this connection,
whether any effort has been made to
ensure that there is a convergence of
thinking among the various Ministries so
as to take care of this kind of a situation?

Part (b) of my first supplementary is:
has the Ministry tried to evolve, or a
rather, has the Government of India tried
to evolve or design any system for getting
information from the various developed
countries which arc trying, in a way—if I
may use that word at some kind of a
piracy, so far as our systems of traditional
knowledge arc concerned, thus posing a
grave threat to India. It is not only nccm.
Tomorrow, it may be haldi, turmeric and
so many other things which arc derived
from the plants and which are being used
in our country.

THE DEPUTY CHAIRMAN: And
Intellectual Property Rights.

SHRI P. CHIDAMBARAM: Madam,
the answer to the first part of his
question is: 'Yes'. The Ministry of
Environment and Forests is in close
consultation with our Ministry. In fact, a
multi-disciplinary group has been set up
to draft this legislation and we will have
our inputs into that group.

In regard to the second part of his
question, the answer, again, is: 'Yes'
Now, the Convention does not provide
for any mechanism to implement the
Convention. It is a Convention at this
stage. Each member-country would have
to develop its own mechanism. I accept
whatever the hon. Member has said. We
will have to gather information and, I am
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sure, the Ministry of Environment is
gathering information about how the
other countries propose to make a law to
implement this Convention. Our law
would not only adequately protect our
interests, but it would also take into
account the mechanisms adopted by the
other countries who arc  member-
signatories to this Convention.

THE DEPUTY CHAIRMAN: Dr.
Murli Manohar Joshi.

SHRI TRILOKI NATH
CHATURVEDI: What about my second
supplementary. Madam?

IYQHTART = 3TYS G141 8 Y & | SiRh S
EIRICIRCISIISINISIR (ISl

S10 IRl TR SR ¢ HE IS, HaTd 9gd
Feaqul & SR #3Al WEley 7 ¥l dga
AR &I ¥, 95 W & A FH B
BIRT BT T, 519 $O &l 1 o %81 & | 5 3T
e e BT A18d g & 59 Rure, e
BT 1T 77 2, SHH S0 3MR0 U ST PO
THO HUl ¥, SUBT TP QARSI T,
ORI | 9 TIRIfcd 9 I8 TS o)
e & 5 9@ ducic i & &1 U9 &
T P SR, 2B MR SRS | 39 du A
SHfed giaBHRE fhar ik o g0 # Ice
P fora 3R 9T A SFT U39 B T AT
RIFYST ST 8 I8 98f IeTs 8 3R $9dh HUR
SH] JTARIC Fldl 8 | [aTe I8 & Iodl
fFaesusgilcc e Efr @i v |
IE1 BT 1 I8 Uelichadl & T8l & 2 31T Sl
319 | /T | BT U9 foma ganm & iR S
5T [HT B Helde FHET # T garm 2, S
I 9 3R U At 997 § Uce B Al ggt Wt
U< {FET QN | I8 BT A9 T & 1+
STRE & | 31T b B 4§ U8 81 & | offh T
BT ST MY UM B S R &, S9 BT &
3R MY IE AT P & 1 W) 3 I b
TSR Bl SN 918 ¥ 3R fohsl) el A Big
YT B S, dF ofa 3w H off 98 e '
SN | Al safoy I8 bedl fb a8 o
TE BT IE 91 | TS E |




25 Oral Answers
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SHRI P. CHIDAMBARAM:
Madam.......

THE DEPUTY CHAIRMAN: I hope
you will be brief so that I can ask one
more Member to put a question.

SHRI M. A. BABY: This question
cannot be replied to in brief.

THE DEPUTY CHAIRMAN: There
is another Member. He is a doctor. He
wants to ask a question.

SHRI P. CHIDAMBARAM: Madam,
Dr. Joshi has touched upon a number of
subjects. With great respect to him, they
arc really two separate issues. They do
overlap to some extent, but they arc
really two separate issues. One is
patentability of plant Varieties. There, I
say, wc arc not obliged to introduce
patents for plants. Wc arc required to
cither introduce patentability or a sui
generis system, or a combination of both.
Wc have decided that wc will not
introduce patentability for plants; wc will
introduce a sui gemeris system. That will
take care of plant breeders' rights as well
as rights of consumers, farmers and
researchers. The Jaw will come; there is
no problem. That is one issue.

The other issue which Dr. Joshi
touched upon is the Biodiversity
Convention. That deals with genetic
material of all kinds, germ plasms, the
transfer ~ of  genetic  resources  and
materials from one country to another—
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how it should be regulated. That is the
subject of the Biodiversity Convention.
We have not taken any decisions on that
yet. It is too early to take any decisions.
We ratified the Convention only in 1994,
other countries have ratified it. It has to
be studied very carefully. There is a
multi-disciplinary group—a large number
of scientists are involved. We will study
that very carefully.

There is a third aspect which I sensed
Dr. Joshi's question, and I am very
happy that that is his position. He wanted
to know whether Ayurvedic drugs would
be protected. They can be protected only
if they are granted product patents. The
Indian law today does not grant product
patents to any drugs or pharmaceuticals.
If it is Dr. Joshi's position that sometime
or other we would have to grant product
patents to our Ayurvedic, Unani or
Siddha drugs, I think that is a welcome
development, and I would welcome it.
When the law comes let us respond to
that, with whatever amendments you
propose, and let us pass the law.

DR. MURLI MANOHAR
Public domain need not be patented.

THE DEPUTY CHAIRMAN: Dr.
Masthan.

DR. MURLI MANOHAR
Just a minute. I am
clarification.

THE DEPUTY CHAIRMAN: That is,
another supplementary.

DR. MURLI MANOHAR JOSHI:
Just a clarification, Madam. Most of the
Indian medicines—Ayurveda, Siddha or
Unani—come in the public domain. They
are for normal, common use. They are
beyond the purview of any patent law.
Have ypu any system under which you
have codified all these drugs in a
pharmacopoeia so that if there is any
attempt anywhere in the world, you can
go and check it?

THE DEPUTY CHAIRMAN: Mr-
Minister, let Dr. Masthan also put his
supplementary. Then you can
them.

JOSHI:

JOSHI:
seeking a

answer
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to Questions 28

SHRI P. CHIDAMBARAM: But
how? Will it be the same question,
Madam?

THE DEPUTY CHAIRMAN: Let us see.
You can reply to them together.

SHRI SUNDER
BHANDARI:
different.

THE DEPUTY CHAIRMAN: Let us
find out. It is his maiden question.

DR. D. MASTHAN: Madam, I
understand that efforts are being made by
an American institute to patent a popular
medicinal herb called "Kiranalli". 1 am
sure, the Minister of Commerce will be
aware of this because he is also from
Tamil Nadu. This herb, Kiranalli, is
being used for effective indigenous
treatment of viral hepatitis which causes
Jaundice. All of us are aware that there
is no specific, effective, proper treatment
in allopathy for viral hepatitis and
Jaundice. This herb, Kiranalli, has been
used since ancient times for effective,
indigenous treatment of viral hepatitis
and jaundice. I wunderstand that efforts
are being made to patent this drug by
one of the American institutes. I ask of
the Minister whether any steps are being
taken to prevent it. And, I insist upon
the Minister that steps should be taken to
prevent this.

SINGH
Madam, it  will  be

Secondly, in the name of commercial
globalisation and economic liberalisation,
our doors are wide open to multinational
companies to open their shops here,
which is definitely going to cause
underemployment and unemployment in
this country because of mechanisation. I
do not know whether this portion is
relevant to this question, but, I feel that
this question is relevant to the Minister of
Commerce.

THE DEPUTY CHAIRMAN: This
does not come under him.

DR. D. MASTHAN: But, I would her

THE DEPUTY CHAIRMAN: There
should be time for him to answer this.

DR. D. MASTHAN: Has any
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percentage been fixed for repatriation by
multinational companies out of their
profits?

SHRI DINESHBHAI TRIVEDI: Even
neem is being patented.

THE DEPUTY CHAIRMAN: I think
you are behind time.

SHRI P. CHIDAMBARAM: Madam,
both Dr. Joshi and Dr. Masthan, I
believe, are raising a fundamental
question which I will answer. Also each
one has to answer it himself. Are we
going to allow product patents for our
Ayurvedic, Unani and Siddha medicines?
The question is: if it is already in the
public domain, what is the impact of a
patent law?

As I said, Madam, what you can patent
is only something which is new, which is
inventive and which has an industrial
application. Something which is already
in the public domain is not new, it is not
inventive and it cannot be patented.

In regard to Dr. Masthan's question, it
is difficult to answer it in a hypothetical
situation. What have they done with this
extract? If it is new, if it is inventive and
if it is for an industrial application, the
law of another country could well provide
for a patent. Our law today does not
provide for a patent for it.

Responding to Dr. Joshiji, I think,
there is an Indian medicine
pharmacopoeia— I am not very sure—a
rudimentary pharmacopoeia which does
record all our Ayurvedic and other
medicines, but, I will find that out and let
him know about it. If there is no
pharmacopoeia to that effect, we should
have a pharmacopoeia. If anyone tries to
take something which is already in the
public domain, calling it new or invented,
surely, we must resist that approach. But,
I think eventually, what Dr. Joshi seems
to think—I gather that that is his line of
thinking—is that we have to protect our
researchers, our inventors. We will have
to move some day or the other in some
form or the other to protect our research,
the efforts of research and the results of
research by our own researchers.
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SHRI NILOTPAL BASU: Madam, I
can concede that the Minister's statement
is, perhaps, a half-truth because he says
that products are patented outside and
that they are not recognised in this
country. But, I think, as part of the
GATT, we have recognised exclusive
marketing rights. So, whether it is
recognised in this country as a patent or
not is really immaterial. So, what the
Minister is saying here is a half-truth. I
want him to respond to this.

SHRI P. CHIDAMBARAM: Madam,
these are matters of perception The
point is whether our law allows patenting
today. I have said that our law does not
allow product patents for drugs. Our law
does not allow systems of medicines to be
patented. If the laws of other countries
have such provisions, it is their sovereign
right. Let us not mix ur) pipeline
protection with the law as it stands today.
We are a signatory to GATT. We have a
ten-year transition and in return for the
ten-year transition, we have to provide a
certain limited protection of a mail box.
This has been explained many times. I do
not think this comment really arises from
the answer that I have given to this
question.

THE DEPUTY
Question Hour is over.

CHAIRMAN:
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