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A wakf extinguishes the right of the wakf
or the dedicator and transfers the ownership
to God. All rights of the property vest in the
Almighty. The mutawalli is the managers of
the wakf. This is the definition. On this basis,
you have got the property. (Interruptions) |
was just saying that the mutawalli is only, the
manager of the wakf property. All, property.
(Interruptions)

I was just saying that the mutawalli is only
the mangaer of the wakf property. All his right
of ownership extinguishes and vests in the Al-
mighty. With this end in view.
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"Not being an authorised occupant, tenant
or lessee in the wakf."

gaFiTie §T & @ W g, o ol
& §Afge ¥ Ifaa <@r e )

In Clause 3(r) "wakf" means a permanent
dedication by a member professing Islam
having movable or immovable property,
including pro. perty attached and business
profit accrued thereon."
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|, yieg & utg fil—

‘In "grants"”, including mashrut-ul-khidmat
for any purpose. Grant made verbally or
through any deed, instruments in writing by a
person.”

W F §A g w7 % fan gy
farr 30

In Clause 6, page 5, paragraph 5:

"On and from the commencement of the
Act in a State, no suit or other legal
proceeding shall be instituted or
commenced in a court in that State in
relation to any question referred to in sub-
section (1)."

WH Y J% vy v F faugnm
fear & . .
"When all cases of Wakf property pending

in the court of law, rent court, slum court
should be trans, ferred to the tribunal,
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On© Member to be nominated by the State
Government representing the Sajjada Nashin
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"No suit or other legal proceedings shall lie
in any civil court in respect of any dispute
question or other matter relating to any wakf,
wakf property or other matter which is re-
quired by or under this Act to be determined
by a Tribunal."
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"Notwithstanding anything contained in
the limitation Act, 1963, the period of
limitation for any suit of possession of im-
movable property comprised in any wakf
or possession of any inte-

[ RAJYA SABHA |

Bill, 1993 380
rent in  such property shall bea
period of thirty years e o o".

G0 W FgET oug ¢ B

The period of limitation shall not apply.
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"For such properties, the period of
limitation shall not apply."
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SHRI K. RAHMAN KHAN (Karnataka):
Madam Deputy Chairman, | welcome the
Wakf Bill, 1993 and | congratulate the hon.
prime Minister and the hon. Minister of
Welfare, Shri Sitaram Kesriji, on bringing a
comprehensive Bill which was promised in
the election manifesto of the ruling party.

Madam, the Wakf law has been in force in
this country for the last 40 years and for the
first time, a comprehensive legislation was
enacted in 1954 with an effort to bring all the
Wakf  properties under a common
administration and the Wakf Board. Though
the Wakf Act has been in force for the last 40
years, we have seen that the present Wakf Act
has not achieved the purpose for which it was
enacted. From 1970 onwards, an effort is be-
ing made to bring a comprehensive Bill. At
last, after 25 years, we have seen a
comprehensive legislation which would, to a
greater extent, mitigate the difficulties faced
bay the wakf administration.

A major problem of the wakf institutions is
that properties worth  thousand and lakhs
of rupees, of
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wakf institutions, are being  encroa

ched wupon; misused and are in illegal
occupation.  Unless the legislation ad
dresses itself to removing the en
croachment, illegal occupation, any

effort will not be of any use. | would
like to mention here that Smt. Indira
Gandhi, our late beloved Prime Min
ister, had issued a direction in 1977
that wakf properties which were en
croached upon should be freed from
encroachment and if the Government
had  encroached upon any property,
it should give back the property to

the Wakf Board; and in case, it was
not able to vacate the property en
croached upon by it, the Government

should compensate. I would like to
mention that these directions are not

adhered to and, today, the largest
encroachment of wakf properties is by
the various State Governments and
the Central Government, | appeal to
the hon. Minister of Welfare to look
into this matter because thousands of
properties are under the control or
encroachment of the Government it.
self. If they are not freed, this
Bill will not fulfil the entire aspira
tions  of Muslims who want to see
that through the Wakf, properties

are developed and the income gene

rated is used for the educational and
economic uplift of the community.
With this direction in view. | have
suggested a few amendments to the
Act.

The first amendment which | have suggested is
to clause 20. This clause, in effect, provides
that the Chairman can be removed if he
refuses to act accbrding to the State
Government's direction. The very  purpose of
this Act is that there should be autonomy to the
Wakf Board. But here, this clause provides
that if the Chairman of the Wakf Board refuses
to act on the direction of the  State Govern-
ment, he can be removed. It will affect the
autonomy intended. Therefore, | have
suggested that the words "re-
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fuses to act" should be taken away. Now, the
Chairman is elected by members and the
Government can remove the Chairman; but
the members who elect him have no power to
remove him even by a majority. So, there
should be a provision for enabling the
members to pass a vote of no-confidence
against the Chairman with at least two-thirds
of the members of the Board. If such a vote of
no-confidence is passed, the Chairman should
be removed.

Then, whenever a vacancy arises for
membership, the Government has the power
to nominate a person. One of the important
features of this Bill is that a democratic
system has been introduced in which there are
various categories of persons who will be
elected. | have suggested that whenever a
vacancy occurs, that vacancy should be filled
by a person from the particular category to
which the person who caused the vacancy
belonged. For example, if the vacancy is
caused by a person from the category of
‘mutawalli’, only a 'muta-walli' should be
nominated; if  the

acancy is from the category of elected
representatives or legislators, only a legislator
should be appointed or elected. This has not
been looked into. This thing is missing in the
Bill and this is one thing which | have
suggested. Then, as the hon. Minister has
rightly said, in this Bill, there is a provision
that the Wakf Board property should be
developed. If they are having properties,
which are capable of being developed, the
Wakf Board can give a notice to the Muta-
walli that if he is not going to develop the
property, then the Wakf Board can itself
develop the same. Today, the Wakf Board
does not have adequate infrastructure. They
have to do a lot of administrative work. | have
sugrested that the Government should make a
provision in the Bill that the State
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can create a Wakf Development Authorit; or
a Wakf Development Corporation to develop
the properties of the Wakf Board. Otherwise,
the Wakf Board itself would not be able to
raise resources for the development of the
property and what is going on for the last
forty years, will go on in future also. In this
Bill, there is no provision for raising re-
sources and the Wakf Board itself cannot
raise resources. So, | have suggested that an
authority should be created for the
development of the Wakf Board's property.

Another amendment | have suggested is
that now all the receipts of the Wakf Board
will go into the Wakf Fund and all the
expenditure will be incurred from that Fund.
So, the Wakf Board will have no obligation or
accountability. | would suggest that out of the
total receipts, they should earmark a certain
percentage of the fund for the educational
upliftment of the community. Now, the entire
amount which the Board is getting, will be
credited to the fund and out of that, all the ex-
penditure—administrative and other
expenses—will be incurred. There is no
provision to show how the Wakf Board will
be able to spend for various other activities if
the fund is not reserved. For example, or the
maintenance of a divorced woman, under the
Act; there is an obligation to pay through the
Wakf Board. Now, from where is the Wakf
Board going to pay unless it creates a special
fund for that purpose? If they have to get the
amount from the general fund, there will be
no provision and the Wakf Board will not be
able to meet educational obligation as well as
this obligation.

Another aspect is that if the Wakf Board
passes an order, then if the beneficiary is
affected or whosoever
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is affected, they can appeal to the
Government. Now, already the Wakf Tribunal
has been created and a person can make a
final appeal to the State Government only
where he is not prohibited from going to the
Tribunal. If you do not bring in that
provision, a person will not go to the Tribunal
but will go to the State Government by using
the political influence and where he has to go
to the Tribunal, he will go to the State
Government and create a problem. So, | have
suggested where there is no provision to go to
the Appellate Tribunal, in such cases, the
State Government should be approached for
the purpose of appeal.

Another imortant amendment | have
suggested is this. Now a single-member
Tribunal has been created. There is only one
member and no Tribunal, having a single
member, can function effectively. So, my
suggestion is that there should be at least
three members in the Tribunal. One member
should be a judicial member. The second
member should be from the revenue side and
should have knowledge of administration and
the third one should be a person having deep
knowledge of the Islamic law because it deals
with various aspects of the Islamic laws.
They will have to give decisions on the
Islamic laws which are applicable to the
various schools of thought. He should be a
person who has the knowledge of all these
laws and he should be an Advocate with at
least ten years' standing with knowledge of
Islamic laws' So, the Tribunal should have
three members instead of a single member.

Madam, T am sure, the Government will
consider some of these amendments which
are very important for the effective
implementation of this piece of legislation
which is before this august House.
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I once again welcome the Bill. It is a long-
standing promise which the Government is
fulfilling. 1 once again congratulate the
Government. | support this Bin and appeal to
the hon. Minister to consider the amendments
which | have moved. (ends)

THE DEPUTY CHAIRMAN; Of course,
the next speaker is Shri Afzal but Mr.
Jagmohan has to attend a meeting. He wants
to speak first.

SHRI JAGMOHAN (Nominated):
Madam, | have only one or two points to
make. Thank you very much, Madam, for
giving me time out of turn.

Madam, when the hon. Minister was
speaking, it was mentioned that these were
the advantages you want to achieve. One wag
that it would make the working of our
democratic system more accountable. It
would have a more funded administration, a
better run administration, better resources and
better capacity to develop. Now all these
points apply equally to Jammu and Kashmir
properties. Why don't you extend this law
there? Why don't you make those institutions
also more democratic, more accountable and
more resource-oriented? A law which is
applicable to the rest of the Muslims, why
shouldn't we make it applicable to those four
million Muslims living in that State? | do not
understand what the special thing is that is
prevalent there so far as this aspect is
coneerned. Therefore, my request is, since we
are now having President's Rule, we are
having Central legislation, we should extend
this Act there. 1 know from my experience
that quite a lot of properties are in the hands
of some wakfs, there is a lot of litigation,
there is a lot groupism and people are trying
to control you know that it has a lot of income
these wakfs like the Baba Rishi. But you
know that it has a lot of income from Baba
Rishi and that is being misused and there is a
political tussle between people on this. So |
would suggest that if you wantto
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insulate the administration of wakfs from
politics, why don't you insulate them in
Jammu and Kashmir also? Therefore, this is
my suggestion and my request that you may
extend this Act to Jammu and Kashmir also.
It will give you a lot of benefit for the
community> for the poor people of Jammu
and Kashmir and for a better administration
of those properties.

Jammu and Kashmir, as you know,
Madam, is also a tourist-oriented economy
and if we are able to develop those areas
properly, it will fetch more income. For
example, if you develop this Baba-Rishi
properly, you will have a lot of tourist going
to that area. It is a very beautiful spot, apart
from the people going there for pilgrimage. |
have always quoted an example of
Vaishnodevi where three lakh people used to
go earlier. Now forty lakh people go there.
So, it has changed the economy of that
region. A multiple effect has taken place. A
number of hotels have come up. A number of
transport vehicles have come up. So many
facilities have come up, and, as you know, the
sales tax revenue has gone up. Everything has
gone up. You can run the administration
better. If you go there now, you will find poor
sanitary conditions and people do not go
there. So, very many people will go there if
you really set no a gold administrative system
there. It has got so may other advantages, but
you are aware of them.

Another point which | have got is about
encroachments on these properties. In Delhi a
large number of wakf properties are
encroached upon. You may pass the Bill, but
how are you going to secure a vacant
possession of those properties? This is going
to expose you to a lot if litigation. Unless you
make arrangements within the law itself as to
how to secure a speedy removal of
encroachments and redevelopment of those
properties, and unless you also set a Central
principle of development of those properties,
things will not improve.
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There are historical monuments, religious
monuments, and around: them there is a
property. It should not be only commercial
exploitation. You should create a better
environment around those monuments so that
their life is enhanced ,the whole area is
redeveloped and a face-lift is given to various
things and it becomes also a landmark in the
city's developed area. This is the second point
which | want to place before you.

The third point is particularly applicable to
very remunerative properties which have
been taken over by powerful people. Our
friend was suggesting appointment of a
development authority for this. Ths will not
work because you have limited funds, and if
you create authorities and spend your limited
resources on those authorities, it will not do.
All this can be developed in accordance with
the approved plan of the Wakf Board on
agency basis. You can always get this work
done on agency basis through the CPWD,
PWD, developmental corporations and
municipal corporations wberever these
agencies are there. Instead of creating a new
machinery for small work here and there you
can use these existing machineries and pay
small amount as departmental charge and
they will do your work. If you create some
new machinery that will become a permanent
liability on your resources. So, this is another
suggestion which | would place before you.
These are the four points, Madam, which |
want to place before the House. Thank you
very much for giving this opportunity cut of
turn be made.
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SHRI M. A. BABY (Kerala): Madam
Deputy Chairman, | thank you very much
for permitting me to speak on this subject.
First of all, I am in general agreement with the
Bill moved by the hon. Minister, Shri
Sitaram Kesri, At the same time, the Ministry
said that Shri Sitaram Kesri has been heading
is not sufficiently ~ serious—I am sorry to state
this — about matters released  to Wakf. |
have a concrete  example of this. The
Government of West Bengal, in order to
tackle problems related to administration
and management of Wakf in the. State, ad-
opted a legislation in the State
Legislature and, in order to avoid any delay in
the clearance for the Presidential assent, the
same was sent to the Ministry for its
clearance as far back as on 2.12.1993. But,
unfortunately, the Ministry has not yet sent
any reply and the State Government is
waiting for the clearance from the Ministry.
Making use of this opportunity, | would
like to bring this to the notice of the Minister
so that something could be done in this matter.

Madam, with regard to the provisions of
the Bill, 1 do not have many amendments or
modifications to suggest. Some of the hon.
Members of this House have moved certain
amendments to further democratise the
administration of the Wakfs. | think some of
the amendments would be useful, for
example, the amendment to make the single-
member tribunal into a multi-member
tribunal. Many such amendments are there to
which | am sure the hon. Minister would
apply his mind very seriously and sufficient
medications will be made.



417 The Wakf

With regard to clause 100, | have certain
apprehensions. This clause empowers
the State Government to supersede the Wakf
Board, If in the opinion of the that
Government, the Board is unable to
perform  and has defaulted in the
performance of its duty or has failed to
comply  with the directions of that
Government. As the provision stands, one may
not question the Intentions. But, Madam | feel
that one can draw a parallel between clause
100 of this provision and article 356 of the
Indiann Constitution. The Central
Government can dismiss any State
Government with certain provisions and all
that. And, very rarely those provisions
were complied with. | am not  stating
this only. about the Congress (I) Central
Governments. Since the Congress m
had longer innings at the Centre,  Congress
() had the credit or discredit of
misusing it at more frequert Intervals than
any other party. | am afraid that this
clause is fraught with possibilities of
misuse. In the name of the Wakf Board not
complying with the directions of the State
Government, this is an authority being owed
to the State Government. And, authoritarian
authority, even if deceralised; cannot be
supported by us.  This is, our difficulty. At
the same time. | do not say that there
won't be occasions when the State
Government would be constrained to ask the
Wakf Board to conduct itself properly, failing
which the State Government would even
be  constrained to take over or disband the
Wakf Board and restart the process of
constituting a democratically elected  Wakf
Board to replace the one which has  been
disbanded. My suggestion is to incorporate
certain saving clauses here, with some
modifications.

I would like to submit two suggestions.
The State Government can keep the Wakf
Board in suspended animation and within a
specific period, with a time specification; a
High Court Judge may be requested to go
into the allegations so that
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with a period of two or three month, the High
Court Judge would be In a position to submit
a report to the State Government and on the
basis of it further action can be taken.
Similarly, one more suggestion that |1 would
like to submit is that this may be brough
before the State Legislature, there may be a
State Assembly, there may be a discussion
there. Of course the party which is running
the State Government may be in a majority in
the State Legislature, but still a democratic
discussion should take place on the
democratic forum of the State Assembly so
that there would be full transparency and it
would be known to the people at large,
through media and through disnussions in the
State Assembly why a Wakf Board has been
superseded. So, this is one specific point
which | want to submit with regard to clause
100.

Madam, having stated so, | would also like
to take this opportunity to deal with certain
general issues related to religion society and
the State. | am very happy to note that nobody
has questioned the right of Parliament to
discuss and legislate upon the conduct of the
Wakf Boards. | am very happy to note that.
This exposes the deep roots of the principle of
secularism and the principle of democratic
accountability that have taken shape in our
society during the last 40 years or so of the
existence of our Republic. This is a highly
commendable aspect.

At the same time | am not obivious to the
fact that there are certain forces in our society
who question the right of the State to deal
with issues rela-td to religious property.
Madam, here | am aware of the fact that one
has to draw a very clear distinction between
an individuals right to have certain religious
freedom right to re-
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ligious worship and the State's authority and
prerogative to deal with matters related to
religious property. When | make this
submission, Madam, | am also aware of the
fact that being a Communist somebody
would question my locus standi to discuss
this issue. Especially when | speak about
religious freedom, one may accuse me and
my party of having deprived a section....

SHRI SITARAM KESRI: You also have
a religion.

SHRI M. A. BABY: | don't think Mrxism
has a religion. There would be divergent
views with regard to that. ... (Interruptions)
... | beg to differ rom you.

SHRI SANGH PRIYA GAUTAM (Uttar
Pradesh): If you happen to be a judge, you
have to delivtr the judgment. If there is an
issue before you, you have to decide it on
merit. You are talking here in the capacity of
a semi-judicial person. It does not matter
whether it related to any religion orR not.
You give your verdict.

SHRI M. A. BABY: | am making

my submission with regard to the is
sue. Madam, | would submit during
the discussion on the subject that
with regard to the approach of the
State  towards  religion, here  were
serious  aberrations and mistakes in
the East European socialist countries
and even in the Soviet Union, in
evolving a correct and scientific ap
proach in dealing® with religon. Here
I would also like to submit that this
is basically due to the departure of
those who were in power in those
Countres, presiding over the socialist
experiment there, whether it was in
the Soviet Union or in East Europe.
Madam, | am reminded of an obser
vation made by Mar tn in Ger
many Bismack wanted to ban certain
religious  denomination against whom
he had his own reservations. In res-
ponse to that, Mark wrote. "That the
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banning of a certiain religons demo-niation,
that action of Bismark, in fact, is trying to
extend the life of that particular religion,
which would have otherwise met with a
natural death So, theoretically and practically,
we have our reservations about the religious
beliefs. At the same time, it is not through
administrative action or action of the State
that you regulate the right of an individual to
believe in a particular religion or not to
believe in any religion at all. Having said so,
Madam we are confronted with a situation in
our country today in the guise of right to
religion, as far as the alienable right of an
individual is concerned there are efforts by
various sections of the people to misuse
religion for narrow antinational purposes on
the one hand—Iland it does not stop here,
Madam, there are many cases, apart from
using religion for narrow political and
electoral purposes places of religious worship
have been misused for antinational activities.
I am also constrained to say that there was a
grave failure on the part of the ruling party at
the Centre in dealing with a similar
situation—I do not want to go into the details.
In Punjab we had the experience of Sikh
religious places being misued by anti-national
militants.  We in  unequivocal terms
condemned such action, we also charged the
ruling party at that time at the Centre, which
happens to be the ruling party at this point of
time also, of not tackling that issue properly.
At a point of time, in order to cut the electoral
support of a part which was basically,
drawing its support from a particular religious
community, the ruling part at the Centre,
unfortunately with only keeping its narrow
political interests in mind encouraged certain
extremist elements within that community.
This landed our country and particularly that
State. into a political instablity and the people
of that State and this country suffered a lot.
In that unfortunate
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process, we lost a Prime Minister also Madam,
similarly, there are many in-tances where
the religion and the religious places or the
religious properties have been misused and
abused with narrow political and antisocial
interests. I would like to take this
opportunity  to very sincerely appeal to
the various political parties political forces
and religious sector to desist from this
dangerous trend, which has unfortunately
en gulfed the body politics of our country.
Madam, today we have certain democratic
means to control the religious properties of
different relgi-ons. 1 do not know whether
the way  the Gurudwara Prabandhak
Committee is existing, the Wakf Board
is existing and in relation to various Hindu
temples and other temples of different
religions there are. Committees existing
with Government representatives,
representatives of the elected Assemblies the
Parliament, any similar mechanism is existing
with  regard to the properties owned by
various Christian denominations. | am not
suggeting immediate legislation to that
effect, but it is an inspect which we should
consider with care and caution. But this should
not be missed by law makers. So far as my
information goes there is no such
establishment existing now. Therefore,
this  thing should continue or there should
be some modification, there should be
some legislation towards this. This is
something which we should seriously take
note of. Miadam, now without taking
much of your time, | would.. .

THE DEPUTY CHAIRMAN; You
have already taken.

SHRI M. A. BABY: Already taken? What
actually | thought of taking, T have not taken.
Jagmohanji has made some references with
regard to this legislation being made
applicable to the Jammu and Kashmir State
also. Madam, | don't know with what idea in
mind our hon. colleague has made this
suggestion.  All of us
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would appreciate if a situation emerges when
legislations made in Parliament would be
naturally applicable to Jammu and Kashmir,
and all of as would be happy. But, Madam, we
have to look at this from a historical point of
view. We know there is article 370 in the
Indian Constitution. And all of us understand
and appreciate at what historical juncture we
had to incorporate this particular article, 370,
in our Constitution and we feel that not only
should article 370 continue, but also there
should be more efforts to assuage the feelings
of the people and so to extend the scope of
autonomy for the Jammu and Kashmir region
within  the framework of the Indian
sovereignty land within the framework of the
Indian Constitution. This has to be totally on
the basis of discussion, on the basis of
consensus, among all the rational political
parties. When the country in general is
thinking on these lines, Jagmohanji asks that
why this is not being made applicable to
Jammu & Kashmir. With all humality | sub-
mit, on Jammu and Kashmir this is an
observation which should not have been made.

SHRI SANGH PRIYA GAUTAM: He
was supporting your view.

SHRI M. A. BABY; Therefore,
Madam, the people living in the
State of Jammu and Kashmir have
been having a feeling that things are
being imposed from somewhere etse
against  their  wishes. | don't say
that Delhi ever did anything which
actually created a situation, for the
people over there to feel so. Some
of the actions from Delhi also cre
ated and genuine, legitimate
grounds for the people over there
is believe Kko. This has been happ
ening there, more so because of the
activities of the people abroad, the
anti-national forces.

SHRI  RAMACHANDRAN  PILLAI
(Kerala): He is referring to the 1976 period.
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SHRI M. A. BABY:
Madam, | am totally in disagreement, |
repeat, totally in disagreement with the
observations made by Jagmohanji. At the
same time, | feel that there are
collective ~ democratic efforts. A situation
should emerge in our country; sooner or
later, when the legislations made in the
Indian Parliament would  be automatically
applicable to the  people of Jammu and
Kashmir. We are looking forward to such a
situation, cut the time is not yet ripe to make
such sweeping generalisations. With these
words, Madam, | generally support  this

Therefore,

piece of legislation whjich has  been
brought by  Shri Sitaram Kesri. Thank
you. 5. P.M.
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"After the line 32, the following should
be inserted, namely: — where the
Mutawalli is not willing or is not capable
of managing the wakf properties referred
to in sub-clause (vi) to the satisfaction of
the Board, the Board may appoint any
person to act as Mutawalli for such period
and on such conditions as it may deem fit,"

[]1 Transliteration in Arabic Script.
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I shall now put the motion moved by Shri
Sitaram Kesri to vote. The question is;

"That the Bill to provide for the better
administration of Wakfs and for matters
connected therewith or incidental thereto,
be taken into consideration”

The motion was adopted.

THE DEPUTY CHAIRMAN; I shall now
fake up clause-by-clause consideration of the
Bill. There are some amendments. But
nobody is moving them.

Clauses 2 to 8 were added to the
Bill,
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Clause 9 (Establishment and cons-
titution of Central Wakf Council)

THE DEPUTY CHAIRMAN; I will now
put clause 9 to vote. There is one amendment
by Mr. Sitaram Kesri.

SHRI SITARAM KESRI: Madam, | beg
to move;

"That at page 6, for lines 41 to 43 the
following be substituted namely: —

*2. The Council shall consist of,—

(a) the Union Minister in charge of
wakfs —ex-officio Chairperson.;

(to) the following members to be
appointed by the Central Government from
amongst Muslims, namely: —

(i) three persons to represent Muslim
organisations  having all-India
character and national importance;

(if) four persons of national
eminence, of whom two shall be from
amongst persons having administrative
and financial exper tise;

(iii) three Members of Parliament, of
whom two shall be from the House of
the People and one from the Council of
States;

(iv) chairpersons of three Boards by
rotation;

(v) two persons who have been Judges
of the Supreme Court or a High Court;

(vi) one advocate of national

eminence;

(vii) one person to represent the
mutawallis of the wakfs having a gross
annual income of rupees five lakhs and
above;

(viii) three persons who are
aminwnent scholars in Muslim Law."
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The question was  put and the
motion was adopted.

Clause 9, as amended, was added to the Bill.
Clauses 10 to 13 were added to the Bill
Clause 14—Composition of Board

THE DEPUTY CHAIRMAN: There are
two amendments, Nos. 4 and 5 by the
Minister.

SHRI SITARAM KESRI; Madam, |

beg to move:

"That at page 9 for lines 17 to 19, the
following be substituted,, namely:—

"section 1), the ex-Muslim
Members of Parliament, the
State Legislature or ex-member of the
State Bar Council, as the ease may be,
shall constitute the electoral college.”

Madam, 1 also beg to move:

"That at Page 9, for lines 20 and 27, the
following be substituted, namely: —

"(4) The number of elected members
of the Board shall at, all times, be more
than the nominated members of the
Board except as provided under sub-
section (3)."

The questions Were put and  the] motions
were adopted. Clause 14, as amended, was
added 10 to the Bill.
Clauses 15 to 19 were added 10 the Bill.
Clause 20 urns added to the Bill.
Clause 21 was added to the Bill,

Clauses 22 to 24 were added to the Bill.
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Clause 25—Duties and powers  of
Chief Executive Officer

THE DEPUTY CHAIRMAN:
There is one amendment, No. 6 by the
Minister.

SHRI SITARAM KESRI;
beg to move;

"That at page 12, line 4, for the words
"sanctioned by the Muslim Law" the words
"sanctioned by the school of Muslim law to
which the wakf belongs" be substituted.”

Madam. |

The question Was put and the
motion was adopted.

Clause 25. as amended, was added to
the Bill.

Clause 26—Powers of Chief Executive
Officer in respect of orders or resolutions of
Board.

THE DEPUTY CHAIRMAN: There is one
amendment, No. 7, by the Minister.
SH
RI SITARAM KESRI; Madam, | beg to
move:

"That at page 12, lines 21 and 22, for the
words "if there is no unanimity at the stage
of re-con-sideration the words "if such
order or resolution is not confirmed by a
majority of vote of the members present
and voting after such reconsideration” be
substitu-led."”

The question was put and the motion
was adopted.

Clause 26. 0s amended, was added to the Bill.

Clause 27 was, added to the Bill.

Clause 28 — Chief Executive Officer to
exercise powers through Collectors, ete.

THE DEPUTY CHAIRMAN: There is one
amendment. No. 8. by the Minister.
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SHRI SITARAM KESRI: Madam, |
beg to move:

"That at page 12. line 32, after the
words “under this Act"  the words
"with the previous approval of the
Board" be inserted."

The question was put and the motion wan
adopted.

Clause 28, as amended, was added to the Bill.

Clause 29 was added to the Bill... Clauses 30
and 31 were added fo the Bill.

Clause 32—Powers and functions of the
Board.

THE DEPUTY CHAIRMAN; There are
some amendments by Shri Sitaram Kesri and
Shri Ram Ratan Ram.

SHRI SITARAM KESRI: Madam, | beg
to move:

"That at page 13, for line 33
following be substituted, namely:-

sanctioned by the school of Muslim
law to which the wakf belongs."

The question was  put and the motions

were adopted.

SHRI RAM RATAN RAM; Madam, |
beg to move:

(45) "That at page 1. line 32, after the
words:—

"concerned wakf" the words "if
considered by the Board to be capable to
manage such  properties to its
satisfaction” be inserted."

(46) "That at page 15, after line 32.
the following be inserted,
namely:—
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" (7) where the Muttawalli is not
willing or is not capable of managing
the Wakf  properties referred to in
sub-clause

(6) to the satisfaction of Board,
the Board may appoint any person to
act as Mutawalli for such period and
on such conditions as it may think
fit".

The questions were proposed.
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"If considered by the Board to be capable of
managing such property to its satisfaction."
This is the amendment which | am moving.
Such Mutawalli should not be handed over
the property developed by the Chief
Executive Officer.
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"I will not investigate this matter." And if that
matter is handed over again to the same
investigating officer, then what would be the
fate of the case? A mutawalli is opposing
all through the development of a site and after
the development if  that very site is handed
over to the Mutawalli, what would be the
fate of that site? What is the logic behind it?
(Interruptions) ...

SHRI RAM RATAN RAM; Madam, |
would like to read para 5 of clause 32 for
proper appreciation of my amendment. It
states:

"...the Board, if it is satisfied
that the muttawalli is not  willing
or is not capable of exelcuting the
works required to be executed in
terms of the notice, it may, with
the prior approval of the Govern

ment, take over the property, clear
it of any building or structure the-
r-on, which, in the opinion of the
Board is necessary for execution of

the works and execute such works
from wakf funds or from the finan
ces which may be raised
on the security ot

the properties of the wakf
concerned, and control and man
age the properties till such time
as all expenses incurred by the
Board under this section, together
with  interest  thereon, the  expendi
ture on maintenance of  such works
and other legitimate  charges in
curred on the property are recov
ered from the income derived
from the property."
These are the actions to be taken.
Then, Madam, after completing all

these works, the entire thing should
not be handed over to the same
mutawalli. My objection is to that.

SHRI K. RAHMAN: If the muttawalli says
that he is not capable of developing and he is
not developing .. (Interruptions)... he is not

wil-
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ling to develop, then the Wakf Board will take
the property and develop-lop. The question
here is that the Wakf Heard cannot retain the
property under the law because  the Wakf
Board cannot be a muttawalli. Only muttawali
can retain the property. The Wakf Board Act
itself nowhere  defines this... (Interrup-
tions)... The Wakf Board has a right to
appoint different muttawali. The Wakf Board
itself by law cannot be the owner of any
property... (Interruptions)... The Wakf Board

cannot be  assigned the role of  a muttwali.
The  removal of  muttawalli is also
defined. You cannot justify it because he

is opposing it. ... (Interruptions) ... The Act
has to define as to how a muttawali has to be
removed ... (Interruptions)... That has to be
there. That is a legal provision ¢

THE DEPUTY CHAIRMAN: Because
muttawalli is coming from generation after
generation. That is the problem or that is the
procedure.
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SHRI RAM RATAN RAM; | am not

pressing my amendments. The amendment
(Nos. 45 & 46) were by leave,” withdrawan.

Clause 32, a$ amended, was added to the
Bill.

Clause 33 was added to the
Bill,

Clauses 34 and 35 were added to the Bill.
Clause 36 (Registration)
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THE DEPUTY CHAIRMAN: There is
one amendment by Shri Sitaram Kesri.

SHRI SITARAM KESRI: Madam, | beg
to move:

"That at page 19, after line 13, the
following proviso be inserted, namely: —

"Provided that where there is no board
at the time of creation of a wakf, such
application will be made within three
months from the date of establishment of
the Board".

The question was
was adopted.

put and  the motion,

Clause 36, as amended, was added to the Bill.

Clauses 37 to 39 were added to the
Bill.

Clause 40 (Decision if a property is wakf
property)

THE DEPUTY CHAIHMAN: There
is one amendment by Shri Sitaram
Kesri. if

SHRI SITARAM KESRI: Madam, | beg to
move,

"That at page 21, for lines 31 to 34 the
following be substituted, namely: —

or whether a wakf is a sunni wakf or a
shia wakf it may, after making such
inquiry as it may deem fit, decide the
question.

(2) The decision of the Board on a
question under sub-section (1) shall
unless revoked or modified by the
Tribunal, be final"

The question Was put and the motion was,
adopted

Clause 40, as amended, was added to the

Bill.
Clauses 41 to 43 were added to the Bill.
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) Clause 44 (Budget)

THE DEPUTY CHAIRMAN: There is one
amendment by Shri Sitaram Kesri.

SHRI SITARAM KESRI: Madam, | beg
to move:

"That at page 22, lines 30 to 39 for
clause 14 the following be substituted,
namely: —

44(1) Every mutawalli of a wakf shall, in
every year prepare, in such formand at such
time as may be". The question was Put and
the motion was adopted. Clause 44, as
amended, was added t0 the Bill.

Clauses 45 and 46 were added to the Bill,

Clause 47— (Audit of account of
wakfs.)

THE DEPUTY CHAIRMAN: There are
two (amendments to this clause— Nos. 13
and 14, by Shri Sitaram Kesri.

sit gu fim wiaw ¢ T 41 A
qRSHE g dHSAZT B |
syawtla i 3T ATET A1 T/ &
YA @ £
SHRI SITARAM KESRI: Madam, I beg to
move,

"That at page 23, line 43., for the words
"five thousand rupees" the words "ten
thousand rupees"  be substituted.”

That at page 24 for lines 1 to 18, the
following be  substituted Hamely: —

"(b) the accounts of the wakf having
net annual income exceeding ten
thousand  rupees shall be audited
annually or at  such other intervals as
may be prescribed, by an auditor
appointed by the Board from out of
the penal of (auditors prepared by the
State Government and while drawing up
such panel of auditors; the State
Government shall specify the scale of
remunera-
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tion of auditors; (c) the State Government
may, at |any time cause the account of
any wakf audited by the State Examiner
of Local Funds or by any other officer
designated for that purpose by that State
Government.

The question was put and the motions
were adopted.

Clause 47, as amended, was added to the
Bill.

THE DEPUTY CHAIRMAN: He is having
an open mind on the Bill. He himself thought
and he got the amendment. Whatever he can
do, he can do. He cannot change the Wakf
Mutawalli. It is beyond him.

Clauses 48 to 50 were added to the Bill.

Clause 51 —(Alienation of Wakf property
without sanction of Board fo be void.)

THE DEPUTY CHAIRMAN: There is
one amendment to this clause— No. 15 by
Shri Sitaram Kesri.

SHRI SITARAM KESRI:
'beg to move:

Madam, |

"That at page 25 affer line 44 the
following proviso be inserted, namely: —

Provided that no mosque, dar-gah or
khangah shall be gifted, sold, exchanged

Dr mortgaged except in accordance with
any law for the time being in force."”

The question was put and the
motion was adopted.

Clause 51, as amended, was added to the Bill.
Clauses 52 to 55 were added to the Bill.

Clause 56—Restriction on Power to
grant clease\ of Wakf property.
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THE DEPUTY CHAIRMAN: Now, | will
cake up Clause 56.

There is one amendment to this clause—
No. 27, by Shri K. Rahman Khan.

SHRI K. RAHMAN KHAN. Madam, |
endorse the wishes of the Minister. | will not
press it, but | request him to reconsider it.
There is a technical mistake. If this clause is
not amended the Wakf Board, after the
development of the property also, you, cannot
lease for more than three years which is
difficult; it is technical. | appeal to the
Minister to reconsider it, not necessarily now.
I will not press it now. | request the Minister
to keep it in view.

Clause 56 was added to the BHU.
Clauses 57 to 63 were added fo the Bill.
Clause 64—(Removal of Mutawalli.)

THE DEPUTY CHAIRMAN: There is one
amendment to this clause— 16, by Shri
Sitaram Kesri.

SHRI SITARAM KESHI: Madam, |  beg
to move:

That at page 31 after line 36 the
following be inserted namely:—

"(k) misappropriates or fra-dulently
deals with the property of the wakf."

The question was put and the motion was
adopted.

Clause 64, as amended, was added to to the
Bill.
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Clause 65, was added to the Bill.

Clause 66—{Powers, of appointment
and removal of Mutawalli when to
be exercised by the State
Government).

THE DEPUTY CHAIRMAN: There is one
amendment to this clause— No. 17, by Shri
Sitaram Kesri.

SHRI SITARAM KESRI: Madam, . beg
to move:

"That at page 33, after line 30 the
following proviso be inserted, namely:—

Provided that where a Board

has been established, the State

Government shall consult  the

Board before  exercising  such
powers."

The question was put and the motion was
adopted.

Clause 66, as amended, was added to the Bill

Clauses 07 to 75 were added to the Bill.

Clause 76— (Mutawialli not to lend' or
borrow moneys without sanction.)

THE DEPUTY CHAIRMAN: There are
two amendments to this clause— Nos. 18 and
19, by Shri Sitaram Kesri.

SHRI SITARAM KESRI: Madam, |  beg
to move;

"That at Page 40, line 35, the words
"Notwithstanding anything contained in a
deed of wakf" be deleted."”

| also move:

"That at page 40, after line 39, the
following proviso be inserted, namely:—

"Provided that no such sanction is necessary
if there is  an express provision in the deed
of wakf for such borrowing or lending, as the
case may be.
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The question was put and the
motion was adopted.
Clause 16, as amended, was added to
the Bill.

Clause 77—(Wakf Fund)

THE DEPUTY CHAIRMAN: There are
two amendments to this clause— No. 20, by
Shri Sitaram Kesri, and No. 28, by Shri K.
Rahman Khan.

SHRI K. RAHMAN KHAN: Madam, |
am not moving my amendment.

THE DEPUTY CHAIRMAN: Mr.
Minister, you can move your amendment.

SHRI SITARAM KESRI: Madam, | beg
to move:

"That at page 41, after line 32,
the following be inserted
namely: —

(f) payment of all expenses incurred
by the Board for the discharge of any
obligation imposed on it by or under any
law for the time being in force.”

Thg question was PM and the motion was
adopted.

Clause 771 as amended, was added to
the Bill.

Clauses 18 to 82 were added to the Bill.
Clause 83—(Constitution of Tribunals, etc.)

THE DEPUTY CHAIRMAN; There is one
amendment, No. 29, by Shri K. Rahman
Khan.

SHRI K. RAHMAN KHAN: Ma
dam, | am not moving my amend
ment. But | have a request to make
to the hon. Minister. | have sugges
ted in this amendment that instead
of one member, every  Tribunal
should consist of three  members.

This is very essential for the sake
of  proper administration  of the
wakfs. That is why I have
suggested here that every Tribunal should

consist of three members, in-
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stead of one. Only then it would help in the
Wakf administration. Therefore, J would
appeal to the hon. Minister to reconsider it. |
hope he would do it. In that spirit, | am not
moving my amendment.

SHRI SITARAM KESRI: | assure you.
After consultations, | will do it.

Clause 83 was added to the Bill.

Clause 84 was added to the Bill.

Clause 85—(Bar of jurisdiction  of
of civil courts.)

THE DEPUTY CHAIRMAN: There is
one amendment, No. 48, by Shri K.
Rahman Khan.

SHRI K. RAHMAN KHAN: Madam, |
am not moving my amendment.

Clause 85 was added to the Bill.
Clauses 86 to 98 were added to the Bill,

Clause 99— (Powers  of revision of State
Government.)

THE DEPUTY CHAIRMAN: There are
two amendments to this clause. No. 21, by
Shri Sitaram Kesri, and No. 30 by Shri K.
Rahman Khan.

SHRI K. RAHMAN KHAN; Madam |
am not moving my ameanins

THE DEPUTY CHAIRMAN; Mr.
Minister, you can move your amendment.

SHRI SITARAM KESRI; Madam, | beg
to move:

"That at page 48, lines 9to 32, "clause
99" be deleted."”

The question was put and the
motion was adopted.

Clause 99, as amended, was added to the
Bill.
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Clause 100—(Pbw(er to suplersed Board.)

THE DEPUTY CHAIRMAN; There are
two amendments, Nos. 31 and 32, by Shri K.
Rahman Khan.

SHRI K. RAMAN KHAN: Madam,
I am not moving my amendments.
However, | would like to make a
point here. This is very important
because the State Governments are
bound to misuse this tiling. Once
the Boards are superseded, they
would not reconstitute the Boards. This is
because there is no time limit fixed here. The
supersession can continue indefinitely. If they
do not reconstitute the Boards, there is no
provision in the Bill to make it incumbent on
them to reconstitute the Boards within a
certain period. In that case, the entire
objective of the Bill would be defeated.
Therefore, | would request the hon Minister.
This is a discrepancy which should be
rectified. The Boards can remain superseded
for anindefinite period. When there is no
Board, when there is no democratic body, the
purpose of the Bill cannot be achieved.
Therefore, this point should be considered.
This amendment to clause 100 may not be
necessary now, but later on, the Government
should bring forward an amendment Other-
wise, as | said, the entire objective of the Bill
would be defeated.

THE DEPUTY CHAIRMAN'" What is
your amendment?

SHRI K. RAHMAN KHAN: My
amendment is that if any State Government
supersedes a Board, within one year, they
should reconstitute the Board. The maximum
time is one year. Within one year they should
hold elections. | have suggest one year. Six
months is even better.

THE DEPUTY CHAIRMAN; Kesri
jiwhy don't you concede this? |
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think, we have agreed to everything you have
brought. | think, this is a very valuable
suggestion. (Interruptions)

SHRI SITARAM KESRI: It is a very good
suggestion. | assure you that | will definitely
consider this.

THE DEPUTY CHAIRMAN: If you
accept it, it can be put to vote now because
the State Governments will be beyond your
jurisdiction, and they will do what they like.
It is better that we put it to vote now. You
know how the State Governments are acting.
You know it, | know is and everybody else
knows it.

st Q@ FEO . wOF Fifse 5
wgl GCEE Ta¥e. | | (AT} @y
e =gl 9 ®E wewd né‘r 4

fe¥E v & & wrew @ swar
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It is constituted by the people. Es-pecially, it
consists of Members of Parliament of both the
Houses or the State Assemblies and other
representatives. There is no question of

superseding the Board. In case it comes,

definitely, | think there should be a tenure for
the Board.
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THE DEPUTY CHAIRMAN-. | think,
Kesriji, everybody feels that way. You put
some time-limit; as you feel, six months or
one year because even under the President's
Rule a Board can be constituted. The law is
enacted by Parliament. "What is there in a

Board? q@' F foe ?@r
Hifem 1. (z=ary)
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You move an amendment for having a time-
limit of six months. Then, when you go to the
Lok Sabha, you formulate it properly, but you
insert that it would be reconstituted within six
months. If it is superseded, then, within six
months....

SHRI SITARAM KESRI: In case it is
superseded, then, it will be reconstituted.
You look into this.

THE DEPUTY CHAIRMAN; It is like
this:

That at page 48, lines 42 and 43 for the
words "such period as may be specified in
the notification" the words "a period not
exceeding six months" be substituted.

Is it okay?

SHRI SITARAM KESRI: Yes. Madam, |
move;

A
"That at page 48, lines 42 and 43 for the
words "such period as may be specified in
the notification" the words "a period not
exceeding six months" be substituted.

The question was put and the motion was,
adopted.

Cl
ause 100 as amended, was added to
the Bill.

TH
E DEPUTY CHAIRMAN: Thank you. Thank
you very much.

I could have moved it from the Chair also
because | am a Member of this House.
(Interruptions)

Clauses 101 to 107 were added 10 the Bill.

Clause 108 (period of
recovery of Wakf properties)

limitation for
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THE DEPUTY CHAIRMAN: We shall
take up clause 108. There are two

amendments, 49 and 50, by Shri Ram Ratan
Ram.
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SHRI SITARAM KESRI; Madam, | move:
"That at page 51, line 29 after the

word  ‘shall' the words

'not apply' be inserted."”

"That at page 51, lines 29 to 31, the
words ‘be a period of thirty years and such
period shall begin to run when the
possession of the defendant becomes
adverse to the plaintiff' be delted.”

The question was put and the motion was
adopted...

Clause 108, as amended; was added to the
Bill.

Clauses 109 to 114 were added to the Bill
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Clause 1 Short title, extent and
commen cement.

SHRI SITARAM KESRI; | move:

"That at page 1, line; 5, for the figure
1993 the figure "1995" be substituted.”

The question was Put and the motion was
adopted.

Clause 1, as amended, was added  to the
Bill.

THE ENACTING FORMULA

SHRI SITARAM KESRI; Madam, |

move:

"That at page 1, line 1, for the "word
"Forty-fourth" the word "Forty-sixth" be
substituted"”

The question was put and the motion Was
adopted.

The Enacting Formula' as amended, was
added to the Bill.

The Title was added to the Bill.

SHRI SITARAM KESRI: Madam, |
moVe;

"That the Bill, as  amended, be

palssed."

The question was put and the motion was
adopted.

SHRI M. A. BABY: Madam, we not only
congratulate Shri Sitaram Kesriji but you also
for having helped in the smooth passage of
the Bill. Apart from this, we congratulate the
entire House.

THE DEPUTY CHAIRMAN-. Thank you
very muh. It has always been my duty to pass
every piece of legislation. With this particular
legislation, | was involved.

SURAMR : wSW, T &Y
T IgT AW NE W E 1. . (W)
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SHRI K. RAHMAN KHAN: Madam. |
congratulate the hon. Minister and the entire
House for having the Bill passed.

THE DEPUTY CHAIRMAN: Kesri ji,
thank you for accepting two amendments one
from the Left and the other from right, one
from Rahim and , the other from Ram and
both coming together from the Chair.

SHRI SITARAM KESRI: Madam. will
arrange to send the amendments to the office.

THE DEPUTY CHAIRMAN; Yes. please
send the amendments to the office.

THE DEPUTY CHAIRMAN: On this
good note.. . (Interruptions)

SHRI S. K. T. RAMACHANDRAN:
Madam, you are in high spirits.
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THE DEPUTY CHAIRMAN: We sat
through lunch hour also.

THE MINISTER OF STATE IN THE
MINISTRY OF PERSONNEL. PUBLIC
GRIEVANCES AND PENSION AND
MINISTER OF STATE IN THE MINISTRY
OF PARLIAMENTARY AFFAIRS V SHRI
MATI MARGARET ALVA): Madam, this
was the decision taken in the B.A.C
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University (Amend 432
ment) Bill, 1994
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THE ASSAM UNIVERSITY (AMEND-
MENI) BILL, 1994

THE DEPUTY MINISTER IN THE
MINISTRY OF HUMAN RESOURCE
DEVELOPMENT (DEPARTMENT OF
EDUCATION AND DEPARTMENT OF
CULTURE (KUMARI SELJA): Madam
Deputy Chairman, | move;

"That the Bill to amend the Assam
University Act, 1989, be taken  into
consideration." The question was proposed.
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The question is:

"That the Bill to amend the Assam University
Act, 1989, be taken into consideration."

The motion was adopted.

THE DEPUTY CHAIRMAN; We shall

now take up clause-by-clause consideration
of the Bill.

Clause 2 was added to the Bill. Clause 1-
Short title

KUMARI SELJA; Madam, | move;

"That at page 1, line 4, for the figure
"1994" the figure "1995" be substituted."

The question was put and the motion
was adopted

The question was put and the motion was
adopted.

Clause 1, as amended was  added  to
the Bill.

THE ENACTING FORMULA ...



