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for that purpose, use such force as may
be necessary."

15. Page 3,—
Omit lines 1 to 17.
Clause 3A (New)
16. Page 3,—
after line 17, insert—
Amendment of Section 4.—

"IA. In section 4 of the principal Act,
sub-section (4) shall be omitted.'

Clause 4

17. Clause 4 not adopted."

The question was put and the motion was
adopted.

THE VICE-CHAIRMAN (SHRI V.
NARAYANASAMY) : Now the Minister to
move that the amendments made by tiK Lok
Sabha in the Bill be agreed to .

SHRIMATI SHEILA KAUL :
move :

Sir, 1

That the amendments made by the Lok
Sabha in the Bill be agreed to.
The question was put and the motion was
adopted.

STATUTORY RESOLUTION

I. SEEKING DISAPPROVAL OF THE
CHIEF ELECTION
COMMISSIONER AND OTHER
ELECTION COMMISSIONERS
(CONDITIONS OF SERVICE)
AMENDMENT ORDINANCE. 1993.

11. THE CHIEF ELECTION COMMIS-
SIONER AND OTHER ELECTION
COMMISSIONERS (CONDITIONS
OF SERVICE) AMENDMENT BILL,
1993.

[20 DEC. 1993]

Amendment 358

Bill, 1993

SHRI VIREN J. SHAH (Maharashtra): Sir,

I move the following Resolution :—

"That this House disapproves of the
Chief Election Commissicmer and other
Election Commissioners (Conditions of
Service) Amendment Ordinance, 1993 (No.
32 of 1993) promulgated by the President
on the 1st October, 1993."

Sir, in the last Session I had spoken about
the promulgation of ordinances which goes
against the basic tenet of the Constitution.
The same hon. Minister for Law agreed with
me that promulgation of ordinances should
certainly be a rare occurrence. This is the
32nd Ordinance of 1993. In principle 1 am
against ordinances I have got with me the
Constituion of India and some debates of the
Constituent Assembly which one may look at
an appripriate time. But only when it is
absol'utely essential. I am not gmng to read
article 123 which provides for this just now.
But it does say,"... if cucumstancei exist
which render it necessary for hin to take
immediate action, he may promulgate such an
Ordinance..." The question is whether such
circumstances did exist when this Ordinance
was promulgated. If one reads the Ordinahce
and the Bill, it is difficult for one to find oul
whether circumstances existed which ren-
dered it necessary for him to take immediate
action. This is absolutely unfortunate There
was no genuine need. There is : strong
impression that this exercise wa; done for
extraneous purposes. The work as such did
not warrant it. I am not aware whether the
Law Minister has read the debates of the
Constituent Assembly of June 1949 when this
particular article was brought in. Dr.
Ambedkar, Pandit H. N, Kunzru, Shri
Shibbanlal Saxena, Shri K.M, Munshi and
many others soke about the need to have an
independent Election Commission. I am not
going to quote from it now. One can
understand, thottgh not forgive, as to why the
hon. Law Minister might not have read the
debates. But it is difficult to understand why
he did not read even the recent Supreme
Court jud-
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gement when an Ordinance was issued for
appointment of two additional Commissioners.
This was struck down by the Supreme Court.
What did the Supreme Court say ? I wiH read
paragraph 18 of the judgement delivered by the
Supreme Court, that is, AIR 1991, Supreme
Court 1745. In the first instance it says, that the
work of the Commission did not warrant that
appointment. The Supreme Court said that the
reasons given by the Government cut no ice.
Further, the views of the Chief Election
Clbmmissioner we” also not ascertained before
making the said appointment. In fact, it was a
repetition of an event which had not brought
credit to the Government of India and certainly
not the people. Just like the Bourbons of
France, this Government does not learn any
lessons from its own mistakes. Now, if [ may

[RAJYA SABHA]

Amendment 360

Bill, 1993

Election Commissioners, reports of which kept
on coming not only in the newspapers
but also in the international media. And the
result of it was seen. It was seen that
there was no team spirit. And, here again, I
may draw the attention of the hon.
Minister to Page 1753 about 'team spirit' and
'working together'. The hon. Supreme Court
mentioned the following two points One,
"Admittedly further, the views of the Chief
Election Commissioner were not
asceratined before making the said
appointment. In fact, it was presented to him at
that time." And t says. "The Election
Commission has to work in a manner of team
spirit  and working together." The Supreme
Court goes further to say that the other
Election ~Commissioners probably

submit. in December. 1988. the then Prime Misunderstood their roles, they thought that

Minister, Shri Rajiv Gandhi, stated in the €Y Were appointed to control the Chief
Parliament that he was against the idea of Election Comm1551oner at every stage.
And the evidence of two or three  instances

having a Multi-Member Election Commission.
It is presumed, the Siipreme Court writes, that
the statement was made by the Prime Minister
after the Government. had considered the
views expressed by the Second Respondent on
29th October, 1988. The other Respondents at
that e were the Ch1ef. Election gone to the hon. Supreme Court and they
Cqmm1351oner and .the othe.r Elect10n§ Com- have given an interrim order giving all
missioners. The Chief Electl'on Commissioner . powers to the Chief Election
had also supported that view. I shall also commissioner, in effect, totally nullifying this
m@ntlon here the opinions of legal experts after o dinance which said, "Circumstances exist
this Ordinance was promulgated. The former ot there is immediate need"; but there were
Supreme Court Judge, Shri H, R. Khanna said, po  gych circumstances. Elections were
'T may say that the Ordinance was avoidable. It he]d  smoothly. ~ The  Chief Election
should have been first discussed by the Commissioner himself has stated more than
Parliameni before introducing such a major once that he does not have work for more than
change". Another constitutional expert, *Mr. 13 minutes in a day; and you add two
Nariman said the same thing that the Commissioners. It is not only that it resulted in
Ordinance dilutes the powers of the Chief a fiasco but, if I may mention, not only the
Election Commissioner and it would definitely Government of his country but the country as
hamper the independence of the Chief Election such has got into a bad light both nationally
Commissioner. Several others have stated how and internationally. Also, the faith of the
it was not a desirable thing at all. And we have people in the democratic system has gone
seen what the resiilt of it was. The result of that down. Again, if the hon. Minister cares to fead
was a running battle between the Chief some of these debates, he will find out, when
Election Commissioner and other this particular article was brought in, what
Was expressed. And I am going to quote Dr.
Ambedkar, Mr. Munshi and others. 1 am
beginning by quoting what

was given. Now, this is how the situation was.
There is a precedent for knowing how this
functions. There is a specific comment by -he
Supreme Court about how team spirit should
be maintained, but that was not there.
Now, unfortunately, this matter also has
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was said by Dr. Ambedkar on 15th June, 1949.
£ will quote three or four relevant points
because when they brought in this article, this
is what was said—the Fundamental Rights
Committee made a Report. The Committee
on Fundamental Rights was appointed in
January-February, 1947, when the
Constituent Assembly started its functioning.
Dr. Rajendra Prasad chaired it. At that time,
there was no question, not even a thought, as
to whether there would be partition or not.
sp, everyone participated and this is what Dr.
Ambedkar said on the floor of the House,
"That the Committee made a Report saying
that it should be recognised that the indepen-
dence of the Election Comimission and
avoidance of any interference by the Executive
in the elections to Legislature should be
regarded as a fundamental right and provided
for in the Chapter dealing with Fundamental
Rights." Later on, they decided that so far as
the fundamental question was concerned, the
Election machinery should be outside the;
control of the Executive. There was no

dispute. The entire House agreed that the body
holding elections tJ  Parliament and
Legislatures of the States outside the

Executive contrd should be called the
Election Commission This is the provision.. .

THE VICE-CHAIRMAN
NARAYANASAMY) : Try to be brief.
We have more than 15 speakers.

[20 DEC.

1993] Amedment 362
Bill. 1993

Commission. Therefore, it is not correct to

say that the independence of the

Commission is taken away to any extent."

What happened is that this fundamental
right—it was moved from there to the other
fundamental rights—this non-interl-ference
by the executive Government, has been taken
away. Equal rights have been given to the
other Election Commissioners. But they have
never been able to exercise those powers at
all. I want to continue quoting Mr. Munshi. It
is only one sentence. He said :

"Dr. Ambedkar made it dear that the idea of
an Election Conmmision was accepted as far
back as January-February, 1947 when even the
question of Partition of the country did not be-
come.'a settled fact. It was unanimously
acceped by the Advisory Committee and again
it was accepted unanimously by the House that
it should be part of the Fundamental Rights
Committee" What Mr. Munshi said is very
essential and relevant today.  He further
said

"Corrupt practices do not necessarily
apply to the candidates. There may be
corrupt practices by the Government of the
day. Therefore, it is necessary that we
should not consider the question from the
point of view of any theoretical provincial

(SHRI V.1 autonomy, a point which is being trotted out

again and again in the House."

The point is that at that time they could not

SHRI VIREN J. SHAH : Sir, this is a very have suspected that they would come down so
important matter and I intend to take some much and so fast. Even then, a man like Mm.
reasonable time and not tin-reasonable time. I Munshi, who was highly rejected, raentioned
don't ever, take much time of the House. I that corrupt practices could fee by the

intend to quote frohi the debates of the Government

and hence the Election

Constituent Assembly which had spent days Commission has to be absolutely independent
together. We are just flouting what our and free from any kind of inteference frome the
founding fathers' visualised. I want to quote executive. It was toted and agreed to by
from what Mr. Munshi had spoken on that everybody in the House, in the Constituent

very matter :

"Anyway the Chief Election Commis-
sionfer, an independent officer, will be the

Assembly, whether they belonged to the
Congress party or any other party. They
were all,

chairman and being a permaneftt officer

will have naturally the
supervising powers over the whole

directing and
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including the members from the different
native States as they were called then, of the
same view. If you look at the damaging
provisions of majority provided in the
Ordinance, I think there is relevance in the
Supreme Court judgment which I quoted, i.e.
Dhanoa vs. Union of India, which says

"The Chief Election Commissioner does
not, therefore, appear to be primus inter
pares, that is, the first among equals, but is
intended to be placed in a distinctly higher
position."

The hon. Supreme Court has said this. It
has also referred to the Drafting Committee
on the Fundamental Rights etd. The
Supreane Court quoted Dr. Ambedkar
while commenting on clause (4) of article
289—now clause (5) of article 324— thus

"If the object of this House is that all
matters relating to elections should be
outside the control of the executive
Government of the day, it is absolutely
necessary that the new machinery that we
are setting up, namely, the Election
Commission, should be irremovable by the
executive by a mere flat. We have
therefore, given the Chief Election Com-
missioner the same status so far as
removability is concerned as we have given
to the judges of the Supreme Court. We, of
course, do not propose fo give the same
status to the other Members of the
Commission because they could be
removed any time."

This is what Dr. Ambedkar had stated
when this particular provision was brought in
under which the Government have brought
this Ordinance. They are taking shelter under
this provision. This is precisely what Dr.
Ambedkar had stated when this particular
article was being debated.

Now, Mr. Vice-Chairman, I am con-
cluding. But I would like to refer to another
point. When the Government was in such a
haste to bring out such an Ordinance which
was not required at all just before the
elections, which made an

[RAJYASABHA]

Amendment 364

Bill, 1993

impression in the mind of everybody thai this
was certainly for some extraneous
considerations, they did not think of looking
at the various electoral reforms which were
pending with the Government for years. Let
me refer to the Committee appointed by the
Government of India under Mr. Dinesh
Gdswami, the then Law Minister, which
consisted of Shri M. L-Shakdher, a former
Secretary-General of the Lok Sabha and a
former Chief Election Commissioner and Mr.
L. P. Singh, a former Governor and a former
Home Secretary, whom the late Jawaharlal
Nehru had highly praised. What is their
recommendation ? They had recommended
that if. should be a multi-member body. They
have said :

"The appointment of the Chief Election
Commissioner should be made by the
President in consultation with the Chief
Justice of India and the Leader of the
Opposition and, secondly, the appointment
of the other two Election Commissioners
should be made in consultation with the Chief
Justice of India, the Leader of the Opposition
and the Chief Election = Commissioner."
Now, this again is borne out from the
Constituent Assembly debates on this very
article. Sieveral Members belonging to
tile Treasury Benches and very eminent
persons repeatedly mentioned, "Today, it
may be one situation because Prime Minister
Nehru is there. But we cannot provide
anything in the Constitution which enables the
Government in future to appoint Election
Commissioners in a manner that can lead to
loss of independence of the Election
Commission." This is precisely the point and
when this Ordinance was brought forward,
there was no need. Why did they not
study this ? The honourable Law Minister
may kindly answer this and indicate to this
House or enlighten this House on this point
and tell the House why, when the Dinesh
Goswami Committee Report is with you that
electoral reforms have not been looked
into, you rushed to make this Ordinance
which has,
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in any case, become not effective at all. 1t is
totally ineflfective because of the way in
which it functioned and the effect of tho
Supreme Court judgment.

Many Members of Parliament wanted, !
and there was an attempt, to impeach |
the present Chief Election Commissioner. \
They might have had different points of i
view.  But there has been imiversal praise |
that in the recently conducted elections, first
time in the recent past, people were enabled to
vote without fear or favour. The sine qua non
of a democratic system is that the people
should vote without fear and  without
considerations of favour. This was made
possible by this Chief Election
Commissioner with the help of the various
kinds of machinery that the Government of
India was reluctant to provide. There was
a running battle between the Government of
India and the Chief Election Commissioner
prior to this and subsequent to this and, even
now. Jn the Supreme Court the matters are
there which brings no credit to the
Government of India because it is the
Government of India and the people of India
who are concerned.

Hence, first of all, I propose this Rese-
lution and, secondly, I very humbly request
the honourable Law Minister to consider this
in the light of the Constituent Assembly
debates and in the light of the whole
intentions of the Founding Fathers of the
Constitution and accept this Resolution and
not insist on passing the Bill by this House.
Thank you.

THE MINISTER OF STATE IN THE
MINISTRY OF LAW, JUSTICE AND
COMPANY AFFAIRS (SHRI H. R.
BHARDWA) : Sir, I beg to move ;

"That the Bill to amend the Chief
Election Commissioner and Other Election
Commissioners (Conditions of Service)
Act, 1991, as passed by Lok Sabha, be
taken into consideration."

[20 DEC. 1993]

Amendment 366
Bill, 1993

Sir, the question whether there should be a
multi-member Election Conunission has been
debated from time to time. In 1990, the
Committee on Electoral Reforms, headed by
the then Law Minister, Shri Dinesh Goswami,
had recormnended that tihe Election
Commission should be a three-member body.
In Parliament, ho nourable Members have
repeatedly made the demand for making the
Election Commission a multi-member body.
The honourable Supreme Court, in the
Dhanoa case, has aptly described the need for
making the Election Commission a multi-
member body, and I would like to quote from
its judgment. I quote:

"When an institution like the Elec tion
Commission is entrusted with vital
functions, and is armed with exclusive and
uncontrolled powers to execute them, it is
"both necessary and desirable that the
powers are not exercised by one
individual, however, all-wise he may be. It
ill-conforms to the tenets of the democratic
rule."

The hon. Supreme Court in the aforesaid
case has also observed that it is an
acknowledged rule of transacting business in a
multi-member body that—I quote— "when
there is no express provision to the contrary,
the business is to be carried cu unanimously";
it further said—I quote-— and that "the rule to
the contrary such as the decision by majority
has to be laid down specifically by spelling
out the kind of majority—whether simple
special, of all the members or of the members
present, and voting, etc." The Court further
observed : "In a case such as that of the
Election Commission which is not merely an
advisory Tjody but an executive one, it is
difficult to carry on its affairs by insisting on
unanimous decisions in all matters. Hence a
realistic approach demands that either the
procedure for transacting business is spelt out
by a statute or a rule either prior to or
simultaneously with the appointment of the
Election Commissioners or that no
appointment of Election Commissioners is
made in the absence of such procedure."
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As the hon. Members are aware, the
President in exercise of the powers under
article 324(2) of the Constitution fixed the
number of Election Commissioners other than
the Chief Election Commissioner at two with
effect from Ist October, 1993. Will the
Election Commission becoming a three
member body, it became necessary to make
provisions for transaction of business of the
multi-member Commission. Sub-section (1)
of the proposed section 10 confers power on
the Election Commission to regulate, by
unammous decision, the procedure for
transaction of its business as also allocafion of
its business amongst the Chief Election
Commissioner and other Election
Commissioners. However,' until such time as
the Election Commis-1 sion makes proivsion
for dispoasl of the business under sub-section
(1), the Bill specifies in sub-sections (2) and
(3) of the said section the manner for disppsal
of business by the Election Commission. The
opportunity was also Utilised to grant the
salary and other perquisites admissible to a
Supreme Court Judge to the other Election
Commissioners. As the Parliament was not in
session, the President promulgated the Chief
Election Commissioner and other Election
Commissioners  (Condition of  Service)
Amendment Ordinance, 1993 on Ist October,
1993.

The present Bill seeks to replace this
Ordinance by an Act of Parliament.

Sir, I commend the Bill for the consi-
deration of the House.

The questions were proposed.

SHRI VIREN I. SHAH : Sir, I seek one
clarification. The hon. Minister has read
from the Goswami report and also from the
Supreme Court. .

THE VICE-CHAIRMAN (SHRI
NARAYANASAMY): Mr. Shah..

SHRI VIREN J. SHAH : But he has not
dealt with the points that I have raised. The

Goswami  Report makes a specific
recommendation.

SHRI H. R. BHARDWALJ : I will reply to
the points.

V.

Amendment Bill, 368
1993

IHt; VICE-CHAIRMAN (SHRI V.
NARAYANASAMY) : Mr. Shah, you know
the procedure. You have got a right of reply
after the Members spoke.

SHRI VIREN J. SHAH : The only thing I
would submit is,.

THE VICE-CHAIRMAN (SHRI V.
NARAYANASAMY) : The Minister wi'l
reply to all your points.

SHRI VIREN J. SHAH : He has quoted
very selectively, missing out the points
which go against the Government. ....
(Interruptions).

THE VICE-CHAIRMAN (SHRI V.
NARAYANASAMY) : The Mmister wiil

reply.

SHRI H. R. BHARDWALJ : I will reply to
all the points when the debate is over.

THE VICE-CHAIRMAN (SHRI V.
NARAYANASAMY) : At the time when the
Minister replies you have also got a right of
reply. Shri Mohammad Afzal.

SHRI JAGDISH PRASAD MATHUR
(Uttar Pradesh) : Sir, I am on a point of order.
The normal procedure is that when the
Resolution is moved for disapproval, the
Minister replies and Members party-wise,
speak immediately after it. The Member from
my party is not present. He may be asked to
speak later. But this procedure should not be
disrupted.

THF VICE-CHAIRMAN (SHRI
NARAYANASAMY) : Mr. Mathur...

V.

SHRI JAGDISH PRASAD MATHUR :
The procedure is that the disapproval
resolution is moved and the Minister speaks.
Then Members are called upon to speak
party-wise. This should not be disputed. Mr.
Chaturvedi may be asked to speak later when
he comes.

THE VICE-CHAIRMAN
NARAYANASAMY) Shri
Afzal.

(SHRI V.
Mohammed
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SHRI SATYA PRAKASH MALA (Uttar
Pradesh) Sir, I have an aoKwl-ment to move.

3.00 P.M.
THE VICE-CHAIRMAN (SHRI V.
NARAYANASAMY) : Your amenmentis

for reference to a Select Committee

SHRI SATYA PRAKASH MALAVIYA :
Yes.

THE VICE-CHAIRMAN (SHRI V.
NARAYANASAMY) : You can move it

SHRI SATYA PKAKAW MALAVIYA
Sifi I move ;

That the Bill
Election Commsmoaet and other Elec' tion
Commissions (ConditionsBS cf Service)
Act, 1991, be refeiced to a Select
Committee of the Rajya Sabha, coasiat-ing
of the followng Member namely :—

1. Shri Chaturanaa Mishra

2. Shri Ish Dutt Yadav

3; Shri- Shiv Pratap) Mishra

4. Siui Krishan Lal Sharma

5. Shrimati Kamla Sinha

6. Shrimati Renuka Chowdhury

7. Shri P. Upendra
8. Shri Digvijay Singh
9. Shri Satya Prakash Malaviya

with instranctions to report by the fine day of

the next Session.

The question was propsed*.
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four months. The expwiment was given up
and We reversed back to the system of a
single-memb  commission of the Chief
Election Com-. missioner. Now, Sir when for

1 am emboldened to speak and oppose the
approval of this Ordinance and support the
motion of disapproval on two grounds, which
I hope Mr. Bhardwaj, the hon. Minister, who
is present here, will very carefull pondcr
about.

50 years the Constitution like that hat
prevailed, bow does it become necessary to
legislate by an Ordinance ? You can certainly
wait for Parliament to assemble, introduce a
proper Bill and seek the opinion of the House.
The manaer in which this Ordinance was
issued is an invasion of the sovereignty and
dignity  of  this  Parliament,  under
circumstances which are not authorised by the
Coastitution, and, therefore, on the ground
that this should not become an evil precedent
for the future, I invite the disapproval of this
House and the support of the Members of the
Treasury Benches because they should not be

Sir, 1 do not wish to go into the con- a party to the setting up of an evil precedent.
troversial question, whether there should be a Then, Sir, the second point which I wish to
single-member commission or a multimember briefly mention which Mr. Bhardwaj will
commission; On that there can be a verykindly take note of is that right or wrong
serious controversy. Frankly, I cannot say that Dhanoa's case of 1991 was decided by. I
I have made up my mind-Therefore, I do not believe, a Bench of two Judges but whether it
wish to go into that question at all. But why I was decided by a Bench of two Judges or five
am seeking disapproval of this Ordinance is Judges or eleven Judges. it is a judgement of
that, first of ait, the Ordinance in this case was the Supreme Court of India . The Supreme
an abuse of the Ordinance making power. Mr. Court construing arti-2le 324 has come to the
Viren Shah has pointed out that the Con-conclusion that the Commissioners who are
stitution entrusts the power of legislation to appointed are appointed for the purpose of
Parliament. It is the Parliament which is assisting the Chief Election Commissioner;
sovereign. Legislation is the business ofand you cannot impose upon the rule of a
Parliament. It is a very rare situation in which unani-fl. is decision. Their powers have to be
the Executive exercises legislative power.now changed, if at all, by a proper Consti-
Ordinance making is an aberration which is utional amendment because the Ordinance
tolerated in the Constitution as a matter of which has been issued and the Bill which s
very serious emergency where almost heavens now setting to perpetuate the Ordtaance ays
might fall and things might go but of hand and that there shall be a rule of majority. in other
then the President intervenes and issues an words, the two shall be able to overrule the
Ordinance on the advice of the Executive. Chief Election Commissioner. But the present

Now, Sir, right from the time that the view of the Supreme Court s that this is not
Constitution came into force, we have had a possible. The two Commissioners are in no
situation of a single-member commission and position to overrule he Chief Election
the single Chief Election Commissioner has Commissioner and. in act, the Chief Election
satisfect torily discbarjed the duties of his Commisioner is entitled and has the
office. There was a short experiment made in Constitutional right to override the advice of
1989 when they tried to create by notification the remaining two Commissioners. Now this
a three-member commission. But thejudgement of the Supreme Court might be
experiment  was abandoned  withii wrong. But that

Last time when Mr. Bhardwaj spoke in ray
presence, he was good enough to tell this
House that he will treat the views of the
Opposition with some amount of respect. [
hope at least now he finds that his view is
wrong. It is never too late to admit one's
mistake and change right course,
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judgement can only be reversed by a larger
Bench or by a Constitutional amendment.
You cannot do it by a Parliamentary statute.

In fact, Sir, about a few days ago, I think it
was almost last week that the two-Judge
Bench has referred this issue to a larger
Constitutional Bench. The larger
Constitutional Bench may well decide that the
earlier view was wrong in which event you
are at liberty to press forward with this Bill
and perhaps you will have not only the
support of your own party but some Members
on this side might also support the principles
which I have said is a very controversial
measure whether you should have a multi-
member commission and so on.

But, Sir, if you seek to pass this Bill today,
then you are really trying to slap the Supreme
Court in its face by telling them that we will
go ahead with the law though your view may
be to the contrary. Don't do that. It is an evil
precedent. Our Supreme Court is one
institution where the highest integrity and
honesty fortunately still prevails. Don't do
anything to bring down the dignity of that
institution because without that institution
maintaining its dignity and sovereignty in its
prestine form, undiluted, undiminished and
untarnished, the rule of law in this country can
not go on. Nothing prevents the hon. Minister
from not pressing the passing of this Bill today
or I suggest, as Malaviya™ Ji has moved an
amendment that this matter be referred to a
Select Committee, letf it go to a Select
Committee. In the mean time, if the
Constitution Bench of the Supreme Court
decides that the earlier view was wrong, then
your Bill is perfectly in order and perhaps we
will be able to persuade those who are
opposing it, to pass it unanimously. But at the
moment, on both the grounds that you have
first come to this House with a fait accompli
like a bad Ordinance and then you are trying
to fly in the face of the Supreme Court
judgement and trying to insult it, I suggest

[RATYASABHA]
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that the House should disapprove of the
motion. (Ends)
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SHRI SUKOMAL SEN (West Bengal):
Sir,. I rise to oppose the Disapproval motion
and support the Bill. Sir, it is a long pending
question. In fact, if you go through the debate
that took place in the Constitution Assembly,
at that time itself the Constitution-makers
were thinking about the advisability of a one-
man Commissioo, about its competence, about
its fairness and Dr. Ambedkar himself had
said that it was causing him headache and he
told the, Constituent Assembly that it would
cause headache to Parliament also. Sir, I start
with what Dr. Ambedkar said. He said and I
quote.: "My provision does contain nothing to
provide against the nomination of an unfit
person to the post of Chief Election
Commissioner or other Election
Commissioners. I do want to confess that
these are very important questions and it has
given me a great deal of headache and have
no doubt that it is going to give a great deal of
headache in future also". This was the position
at that time and (hat headache is still
continuing. Particularly the events that took
place during the last few months or which are
taking placa till now, have made our headache
really acute. A few weeks ago the hideous and
most malicious spetacle that the entire country
witnessed in the Nirvachan Sadan, gave an
impression that unless the whole gamut of the
question is reconsidered in Parliament and a
firm decision is taken. this malady that has
affected the Nirvachan Sadan cannot be
treated well and cannot be removed. So the
question is, all our institutions in national life
and the civil life ar* one by one being
debased, and defined. It was one institution
which since the passing of the Constitution
functioned well and nobody had a grouse
against it. Sometimes, some complaints here
and there were visible but on the whole it
functioned efficiently. But what is happening
today ? In the present situation, this high
office i» also going to be debased and defined.
Sir, an individual can commit errors an indivi-
dual can work with wisdom also, But
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where is the guarantee that one individual,

vested with immense powers like control
and superintendence of the elections of |
the country, elections which are the basis
of the democracy of our country ....fairness
In elections, proper subordinate legislations
on which the entire democratic fabric of
the country depends, If that high office
behaves erratically for some time, I would
say in a worse way, then what should we
do ? The Parliament has the responsibility
to see that things are rectified, because we
are here to protect democracy. We are
here to protect democracy. The Chief Elec
tion Commissioner's office is an office to
protect and promote the democratic pro
cedures of our country, to protect the
democratic functioning of our country and
to conduct free and fair elections in the
country . But if that office behaves in a way
which seeks to curb the democratic func
tioning, which seeks to vitiate the demo
cratic process, then it is high time that
Parliament should consider the entire
gamut of the question and take a firm deci
sion.
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tious issuses arose, when all this noise,

when ail these complaints, all these outbursts
were not visible. Even in 1971, the then
Speaker of the Lok Sabha formed an all-party
Committee to go into the matter. Sir, the all-
party Committee earnestly recommended that
there should be a three-member Commission, a
multi-member Commi-sion, to supervise, guide
and control the elections of our country. Sir,
1971 is not comparable to 1991 or 1992 or
1993. It was comparatively a peaceful year
when a lesser number of complaints arose in re-
gard to the functioning of the Election
Commission. Even at that time, the then
Speaker of the Lok Sabha, in his own wisdom,
formed an all-party Committee to go into the
matter and that all-party Committee
recommended to a multi-member Commission.
And history cannot be forgotton. It cannot be

forgotton  that in 1971, the all party
Committee recommended a multi-member
Commission. It is all the more necessary,
in 1193 when a sorry spectacle is being
witnessed and so many complaints are coming
up from all quarters of the country.,
Jjnterruptions)... Sir, only three minutes I
have taken.

Sir, some Members may say that previously
also—I would say, two years back —a three-
member Commission was set up. Two
members were added to the Chief Election
Commissioner's office. Sir, that was also a
sorry spectacle. Unfortunately, the ruling

THE VICE-CHAIRMAN (SHRI MD. I
SALIM) : No, No : you have exhausted
! seven minutes.

I SHRI G. SWAMINATHAN (Tamil j Nadu) :
parties of the country sometimes act in such Sir, 1 plead that the same leniency may be
interest which hold their own political gains, shown to us. Then, you should not j say 'only
If that is the end, then we must oppose it. That three minutes and then you have to stop*.

is why the manner in which two members .

were added to this Commission two years ~SHRISUKOMAL SEN: Itis all the 1 more
back, that could not be approved by many of N€Cessary that a multl-member Commission
us and that could not be approved by many of should be set up today. Sir, what has happened,
our countrymen. Ultimately, that decision had °7¢ after the other, is, we have found that for
to be reversed when there was a change in the last three yean, Pamculaﬂ,y after Fhe
Government. But, Sir, that instance cannot Ee 3Ppointment of the present Chief _Electlon
cited today, that instance cannot be quoted Commissioner, tbe negative behav1ou.r. on
today as the only relevant instance, that the behalf of the Elegtlon Commision has vitiated
three-member Commission would also face the entire election process. Sir, in 1991 when
the same fate as it faced in 1991. No, Sir. This the elec-tions were held in Assam, there was an
question was gone into previously also. In order from the Election Commission that the

1971, the then Speaker of Lok Sabha formed entire electoral rolls of Upper Assam

an all-party Committee to
go into the matter when all these conten
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had to be revised on the basis of 1966 rolls.
Sir, on the basis 01 1990 roll there was an
election and that election was perfectly all
right. Since some people have complained
about outside infiltration the Election
Commissioner issued orders tha! the entire
roll has to be issued on the basis of 1966 roll.
What was the result? Twenty-five lakhs of
voters of a particular linguistic group and of a
particular religious group have to be removed
from the electoral roll, If this is the v/ay of
functioning  of the  Chief Election
Commissioner then we have fo see whether
the wisdom of the Chief Election
Commissioner, the one-man  Election
Commission, can be relied upon. When the
case of Mr. Dhanoa went to the supreme
Court, the Supreme Court came out with a
judgment. They also said that however wise
one individual may be, he could not be
depended upon in all mattsrs. So, the
judgment of the Supreme Court in the case of
Dhanoa was in favour of a multi-member
Commission. How  the  multimember
Commission should function, what (he modus
operandi should be, whether the decision
should be a unanimous one or an individual
decision, the Court looked into all these
aspects and the Court clearly slated thai in all
such questions individual decision may not be
possible. So, rules have to be framed and a
statute has to be made as to how the decision
should be taken, whether by majority or
othevwrse, by the Election Commission.

What happened two years back during the
last Rajya Sabha elections in West Sengal and
Gujarat? In the appointment of the Chief
Electoral Officers the Chief Elec-lion
Commissioner might have some say. What is
the role of the Chief Electoral Officer of a
particular State in regard to the Rajya Sabha
Elections? Nothing. There is nothing. There is
no electoral roll except the roll of the MLAs.
Even then the elections were deferred in both
the States. It caused much harm to the House
and to those particular States. What was the
reason? What was the validity for deferring
(be Rajya Sabha electionK? The whole deci-
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sion was taken by one man and he stopped
the Rajya Sabha elections.

THE VICE-CHAIRMAN (SHRI MD
SALIM) ; You have to conclude now.

SHRI SUKOMAL SEN : We find the
Election Commission behaving in this way.
Now the Chief Election Commissioner has
ordered that by 1994 all voters have to be
issed photo identity cards. The West Bengal
Government has protested against this..
Neither it is logisthcally teasible ncr is it
teasible from the point of funds. Huge funds
are needed to provide photo identity cat is to
all voters of the country, forty crore voters of
this country. It they are to be provided with
identity cards how much money do we
require? It is not logistically possviblc by this
time. This is the order he has given. After the
issuance of the Ordinance the Chief Election
Commissionei has gone to the Supreme Court.
The Supreme Court has come out with an
interim judgment. Now it has again referred it
to Consiitution Bench. I don't know what the
Constitution Bench would say. So, 1 want the
Government that if the dccision, ot the
Constitution- Bench comes into coa flict with
the views of the Parliament, then the
Government is left with no other aller-n;i(i\c
but to come with an amendment of thee
Constitution. The Parliament is supreme and
the Parliament should assert it. Ij that case, the
Government should be prepared and the
Government should nor run away. With these
words, I support this Bill. (Ends).

THE VICE-CHAIRMAN
SALIM]

(SHRI MD
Mr. V. Narayanasamy.

SHRI G. SWAMINATHAN: Sir, 1 am on
a point of order.

THE VICE-CHAIRMAN (SHRI MD.
SAT EM) : What is your point of order?

SHRI G. SWAMINATHAN : When you.
called the name of Mr. V. Narayanasamy
earlier, the hon. Member was not present in
tha House. Under the rules when a Member is
not present when his name it



401 Chief Election

Commiasion/ Commission-:

called, he is not again asked to speak. He will
speak only at the end of the debate if there is
time. That is the condition of the House.

THE VICE-CHAIRMAN (SHRI MD.
SALIM) : There is no point of order. Only
the order of the Speaker is now changed,

SHRI F. UPENDRA (Andhra Pradesh) :
He should promise that he will not shout
again.

THE VIC:E-CHAIRMAN (SHRI MD
SALIM) He must promise that he will
finish his speech within five minuts.

SHRI N. E. BALARAM (Keralak He
should apologise for his mistake. The Mem
ber should apologise for his mistake. (In-

[20 DEC .1993]
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tided by the House that the Chief Election
Commissioner and other Election
Commissioners can be appointed' by the hon.
President for conducting elections in this
country. When this issue was raised earlier, Dr.
Ambedkar asked, If a person, who is appointed
as the Chief Election Commissioner, is unfit
to hold the office then what is the remedy? He
went to the extent of saying that the general
impression we carry is that the Chief Election
Commissioner will be impartial and other
flection Commissioners, who will be appointed,
would be having a neutral position in the
matter. But the latest' developments have
created some countroversy. Sir, in the last
Session and on earlier occasions also several
issues were raised in this HOUSE by many hon.
Members on the functioning of the Chief
Election Commissioner I don't want to quote all
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terruptions) ... 1 have no objection to his those issues. When the Chief Election
being allowed to speak. But he must apo- Commissioner announced elections in some
logise for the mistake he committed. States, there was a hue and cry in some
sections. Some hon. Mem-hers said that the

SHRI V. NARAYANASAMY (Pondi Chief  Election Commissioner had
therry ) : Sir, I was there in the House. Some announced, elections without consulting the
of my guests came there. Therefore. I went State Governments. When the  Chief

out. I thought he would take a little more Election ~Commissioner took action against
time. I may be pardoned for not being present some officers then one political party supported
in the House when my name was called. it not only in this House but also outside. It is
known fo , everybody. When Shri Rajiv

THE VICE-CHAIRMAN (SHRI MD Gandhi was our Prime Minister it was thought

SALIM) : But don't take seven minutes to that a multi-member body will be feasible
start your speech. for this country  because giving  enormous
powers to the Chief Election Commissioner for
conducting elections in a big country like India
will be disastrous. Unfortunately, the
Goverrunent headed by Shri V. P. Singh I
nullified it. It was challenged before the j
Supreme Court. The Supreme Court was
pleased to observe that the powers of the hon.
President to appoint the Chief Elec-{ ion
Commissioner and other Election Com-
missioners were very much there. There-
fore, the Supreme Court upheld the power of
Election Commissioi with a Chief Election nggrl:il:r?ci O\;}IISI Electlozmcci);n I;l;swns;s tlllrel

gomm%ssy)ner Wind th (:;hgrt tEIITecdtlon Constitution. When the Government brought
OMIMISSIONETS. en the debate starled On g, an Ordinance fo appoint other j

h j f havin multi' member . .o
;Ele :ubJZCt of hav % a dl,lt embe Election Commissioners, there were sveral
ection Commission, it was de . . .. -
> criticisms from various political parties and

SHRI V, NARAYANASAMY: Mr. Vice
Chairman, thank you for giving me an
opportunity to speak. Sir, it has been speci-
fically mentioned in the Constitution that the
Election Commission should not be in-
fluenced by any political party in power and
it should be an independent body Keeping
that principle in view, while bringing a draft
in the Constituent Assembly the framers of
the Constitution wanted to have a Federal
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constitutional experts I would like expert I
would like to submit that in country like
India giving enprmous -powers to ,one
individual to decide about electionswill lead
to a kind of misunderstanding We know how
ele«-tion are being conducted. What has hap-
pened in the recent past? Elections were
announced by. the Chief Election Commis-
sioner. When,the election process was in
progress eletions were postponed by the Chief
Election Commissioner without consulting
tho State Governments. The Chief Election
Commissioner fixed the election date without
consultins the State Governments Therefore,
not only the State Gov-ernflienn but also the
candidates were put into a lot of difficulties.

Therefore to conduct the election pro-cess
and to help take collectively this ollecti\el;.,
this Election Commission should have of at
least two o her members whose decisions can
be made final. There is a controversy
regarding claiibc 10. Clause 10 says,

The Election Commission may
unantious decision regulated the p.o-tediirc
for transact.on of its business as also
allocation of its business .amongt ' file
Chief Election Commissioner other
Election Commissionere." 1: further says,

"Save as provided in sub--cclion (1), all
bussness of the Election Conimis-'!on shall,
as far as possible, be tan*-oc<ed
unanimously'

(5) Subject to the provisions ' ot sub-sit-
fton (2) if the Chief Electton Com-
missioner and other Election Com-missioher
differ in opinion on any matter such mattere'
shall be decided according To the opinion
cf the maio-

Now subsection (1) of clause 10 is very
crucial The ' hon. Minister 'has to enlighten
mfe on this aspect, It is the duty of the Chief
Election Commissioner to assign jobs to the
other Election Com-ssioners . Supposing,
the Chief Election
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Commissioner
happend ? want

refuses to do it, what
the hon. Minister to
respond , to this aspect because the
whole controversy arose due to tothe
that the Election Commisisoner did not
allocate powers to the .other Election, om-
m!SS}onefs, The other Commissionets
were not even provided with ;rpon\s-
They  were seated in  the  hall
and I were transacting business. They were
not allowed to hold, meetings and
their rooms were also found locked. Tho
Election Commission is an independent
body and the Election Clommissioners have
to function within their parantetets, The:
Chief Election Commissioner also stated
hat Government wanted to erode the
powers of the Chief Election Commis
sioner and hence it appointed two other
Commissioners. Now the Supreme Courl
is going into this matter. 1 feel there
should be balance of power and the
majority view should prevail. The Stale
Governments should not be harassed. Wo
had peaceful elections in the north and
the credit goes to him. The State Gov
ernments should not be harassed. The
candidates should hot be harassed. The
political parties are interested in the elec
tion process and it has to be conducted
in a peaceful manner. The Chief Election
Commissioner should cooperate and he
should not be an impediment. Therefore
I support this Bill, moved by the
hon, Minister. I would request the: hon,
Members who are opposing this Bill Of
who are supporting the Chief Election
Commissioner to support this Bill. Thank
you.

SHRI TRILOKI NATH CHATUR
VEDI (Uttar Pradesh) : Mr. Vice-Chairman,
Sir, I rise to oppose the Bill and seek its
disapproval for reasons more thanhan one.
Sir, for some time now I find that the Chief
Election Commissioner has feas been the
subject, of berating, and brpwbeatiflg-i do not
want to' take his name. But it is a question of
bashing up of a particular office. The same
persons who pay homage to the sanctity of the
institution are now
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trying to criticise the individual and thus
undermine not only the sanctity but also she
strength of the institution. The nodding
approval which I am getting from Shiri Kalp
Nath Rai really adds substance to what I just
mentioned. Sir, as mention- ' ed by other hon.
Members, this Ordinanc. would be allowed to
lapse for veasons more than one.

But it is amazing that the Government
persists in its cussedness and follies. Like the
Bourbons of France, the Government does not
listen to the voice of history and' or of reason.
Firstly, Sir, as has been pointed out the
matter has been referred by the Supreme Court
to a wider Bench. Could we not wait for some
time till the Supreme Court gives its final

verdict ? In a way, in its interim
judgement, ii had already clarified the
position, earlier in the State vs. Dhanoa
and now in the other reference or the
petition  which the Chief Election
Commissioner—not only the

Election Commissioner but many other

distinguished citizens of this country —had
tiled. That is why there was a. consultative
kind of petition before the supreme Court.
Why then this mpa finance ? Is this
the respect, the much waiited respect, for
law ? And the hon. Minister is the Minister

for Law and iustice and I think the Minister
for Law should enforce law in such a  way
that justice is really ensured and not  just

be a bearer of this name. Sir, the
tfiat 1 would like fp mention, in this
connection, is that after all, the
Ordinance was a motivated 6at, a tainted one.
These arc the facts as to why you brought in
this particular kind of Odi-.inr.ce. Now,
even this motive is over. Elections are
over. Could we not with for some for the
Supreme Court judfc-ment ? And that is why 1
do subscribe to the suggestion made by Mr.
Malaviya that let this now be again referred to
a joint select committee so that with dis
passion, with reason, and in a calm at-
mosphere, we can explore in depth the
various dimensions and then come to some
kind of a unanimous Judgement about an
institution which is a Constitutional office,

ether th ng
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word have been used like 'balance: of
power check,’; and balances' because the
Chief Election Commissioner provider a
check to that, out-balancing the balance of
power in a democracy and that is why here is
all this criticism of the Govern-ment It is
really for the maintenance of hits, balance of
power, it is to maintain his balance that the
Election Commission as set up and the way the

Chief Election Conimissioner has been
working, the thief Election Commissioner
has accuitted has acquitted' [ have  differed

from him on a number pf things. One need not
, rice with all his views, all his comments, all
the decisions that he has taken. that the
basic purpose of this is to ensure le-
criminalisation of  politics, to ensture that
the election processes are not vitiated 'trough
money power, through mafias and through
muscle power. I think he has led to attempt, to
endeavour, this kind of thing. hut we  hark
back to the past v, hen things were better, If the

Chief things had come to such a level as they are

today, I have no doubt that any Election Cpm-
niissioner would have acted in the same'.,
ay as the present Chief Election Com-
r.iissioner is functioning, It is not necessary o
agree with all his judgements. "Words were
used that they hold the democracy o ransom.
Now, an attempt is daily being .made to hold
the democracy ito ransom And that is why. the
vested interests now appose this kind of simple
sugges-ion that let us wait,till the Supreme
Court gives its verdict Sir, I would also like to
mention that the institution itself as such was
defiled and debased., Then why' again try to
debase and defile this? Why the reference to
the Joint select committee of 1971 ? I woule'
also like to mention a very importent fact. Last
time when certain elections Were not allowed
to be held alle gedly by the Chief Election
commissioner the AttPttley-Generrf was called
to the Bae of the Lok sabha kid he gave some
ad-vice. I do not want to go into that puerile
kind of an approach to the en-tire thing. But
what is surprising is that for months thereafter,
the Governmnet kept quiet. If the Goverment
was so exerelsed I over this matter, why did
they not come
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with a Bill at that time itself ? Why did the
Government not issue an Ordinance at that
time ? The Law Minister is an honourable
person and a very competent person; he could
have brought a legislation within twenty-fdur
hours. Today people choose to quote the
dictum of the Supreme Court that three heads
are better than one. I would like to remind
you, Mr. Vice-Qiairman, as to what no less a
person tnan onr Prime Minister was reported
as saying that one is good enough for us. He
was reported to have said : If one CSC
behaves like this, I don't know what will
happen if three persons being to behave the
same way. This is the approach; this is the
kind of levity, We are now bringing an
amendment to the Constitution through a
statute.

Sir, there are a number of other points to
which I want to draw your attention. Why don't
they bring it out as a part of the total electoral
reforms ? My party is , df the view that there
should. be a multimember Commission.
Everybody in ad-. ministration knows that there
are multi-member agencies, single-member
agencies, board or commission type agencies.
Everybody knows about these things. That is
why the founding fathers, in their wisdom,'
have made a provision for the same. They never
thought that this would be misused. This was
atteinpted in ,1989. Again today, the same kind
of situation is brought.] Just because Mr. Peri
Sastri did not agree to certain thing, the
Government  brought in  two other
commissioners. Both those officers worked
with me and J have no commeats , to make on
them. The same thing ,is happening today also.
The Chief flection 'Commissioner has said
openly, both before the-Supreme Court and in
the publie—the Govenmeet .has not tried to
refute it -that the 'Government wanted
postponemnet of certain elections to which the
did-not agree. He has- also talked of the kiad at
allurements offered to him like the posts of
.ambassador, governor, etc. And today we are
talking about the Sanctity of the effrec of the
Election commis-sion. I Knoe what kind of
words were used on the floor of this House
some four years ago. The Chair,in
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decided to delete those phrases, those
colourful phrases and  epithets Who is
responsible fof this sorry spectacle? Is it not
the Government which is heedless of all
moral proprieties, of all legal nico-ies and
even the voice of the people 7 Who is
responsible for this kind of a jituation ?

Another funny thing is the phrase used. I
need not go into the details thereof. They used
the phrase 'as far as possible'. They said, "the
constitutional provision is attempted to be
amended." This is when the matter is before
the hon. Supreme Court and through a statute
and in haste. The phrase used is 'as far as
possible'. Is this 'as far as possible' a legal
phrase 7 This Parliament makes a law. And
you want to transform this law into
speculation, into giving an advice. We are
giving an advice as to how these three persons
should work. This is not a legal phrase. The
phrase 'as lar as possible' is redundant. Leave
it to their wisdom if you think that three
people would do better than one and that these
three people would work cohesively. We want
a cohesive Commission and not a squabbling
Commission. Then, who is responsible for this
sorry spectacle, for the appointment of two
other members on the Commission ? One was
said to be a family friend. The other person's
name was brought into controversy because he
was the Cainet Secretary for six months. I
have known both these persons for a very long
.period and I would not like to comment on
them. But the point is, who is responsible?
conduct, .your acts of omission and com-
mission, your inactivity which led to this kind
of a situation. At that time, you were really
serious, all the parties supported you 'and
asked you to proiceed further. At that time,
why did you not come with the Bill ? Now
you came. Why '? I .am sorry to say all this.
You have come up with this Bill, not to
unfetter democracy, but to fetter the Chief
Elecion Commissioaer. You have brough
forward this Bill as,a sop to. some of your
friends who sided with you in the Bill relating
to separation
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of 'religion from politics. They were pro-misid
something and they have got it. They premised
their support and still the' Bill was not moved.
Probably you thought,! "Wliy not give 'hem
the crumbs of the bread ?" This is to mollify
some who was, annoyed or something like
that. It is said| that in West Bengal something
had happened. I do not agree that this is the
case.j But these exigencies of the moment and
this kind of situations cannot d ctate the
overall and the determining character of our
Cecnstitution. That is the important thing that
we have fo see. That is why I ask the Law
Minister why the Government has done this.
He is so prompt and so is the Government ?
Why did he bring forward the Ordinance ?
Why not bring forward the Bill after the advice
of the Attorney-General ? And, it was said that
it was not for the first time that this has been
done and that in 1989 they did it. It was the
same situation. The motivation was wrong and
the timing was wrong. The same thing you
want to do today. If you want to do it properly
and if you have no ulterior motives and if it is
not just a question of bashing a particular
individual who is not convenient to you
because he wants to redeem democracy. then
you should not resort to this kind of measures,
this kind of an approach.

One need not go info the credentials of the
two Memers of the Commission who were
appouited. But this sorry spectacle was there
only because of the actions of the
Government. Are we enhancing the credibility
and the reputation of the Commission jast like
this ? The Constitutional validity of this
Ordinance has been challenged and that is
why 1 say that decency demands that we
should wait for the judgement of the
honourable Supreme Court., T would also like
to submit that the words 'as far as possible",
and the amorphous and the ambivalent kind of
language ought to be avoided. The Ordinance
-and the Bill which seeks to replace the
Ordinance are. I think, a fraud on the
Ctmsthution. Equating all the Members 6f "the
Commisstion a very strange kind of thing. In
1989, the .posts of the two Commissioners
were abolished because no
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financial provision was made. The Election
Commissioner says that he has only ton
minutes' work because, after all, there are
other people. Even the Consti-.ution says that
for the abolition of the posts you have to
conailt the'OBC. Now, hr nosts can be
abolished after consultations with him. But
you don't appoint the Commissioners in
consultation with the Chief Election
Commissioner ! It is a very strange kind of
approach. I would say that the Constitutioit
accords primacy to the Chief Election
Commrnioiier and hat primacy must be
preserved. The Government wants to fish in
troubled .-..".ters and I think it is going to have
its hands soiled by the troubled waters. If you
want the institution of Chief Eiecfion C
mmissioner to be an institutioa wlucb deserves
our respect, then no attempppt to denigare that
office or institution shuld be made by paying
lip-sympathy to this kind of an approaih.

Before 1 close, 1 would also like to
mention that attempts were made darmg
the debate the other day by iavoking the
name of Mahatma Gandhi because any
thing is good enough for BIJP-bashing.
Now, my Guru, Dr. Mitra, ... (Intetrttp-
tions). ..

SHRIMATI JAYANTHI NATARAJAN
(Tamil Nadu) : Thatis an unfortunate
observation.

SHRI TRILOKI NATH GHATURVEDI:
We do not lag behind aoybedy in our respect
to Mahatma Gandhi. But the point is, I do
want to ask : Was he also against the purity of
elections, deaonUBnaalisa-ticn of polities,
preservation of  deatmmtic values, and
preservation of moral vidues ? Now, I would
to ask my guru, Dr. Ashok Mitra : why not
now also repeat the same thing on this
Occasion and persuade his own party people ?
When ,tfee Chief Electicn Comntissioner is
trying to remove the road-blocks to the purity
of democratic elections in this couatry, why
not invoke the name of Mahatma Gandhi
again, persuade your own pafty Kfembers and
also the Members opposite '?
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Sir with those words, 1 oppose the
Ordinance. Thank you, Sir.
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THE VICE-CHAIRMAN (SHRI MD
SALIM) : Shri Ish Dutt Yadav, not here. Shri.
Tindivanam.

SHRI SATYA PRAKASH MALAVIYA :
My name is there.

THE VICE-CHAIRMAN (SHRI
SALIM) : His name is there.

MD.

SHRI TINDIVANAM G. VENKAT-
(Tamil Nadu) Mr.
Chairman, I oppose this Bill not with regard

Vice-

to the substance but at the manner in which it
has been pushed through and rushed through
first by way of Ordinance and now, to ralify
it, the Bill is intended to be passed here  in
this House.

Sir, primarily, there are three writ peti-iions
pending before the Supreme Court. One is by
the Chief Election Commissioner questioning
the Ordinance of the st October, equating
him with two Election Commissioners
appointed, and also the appointment of the
two Election Commis-stoncrs itself which is
being challenged by <'the CEC. There is
another petition by Cho Ramaswamy, Editor
of Tughlak, questioning the validity of the
Ordinance. There is one more petition by one
Mr. D.K. Roy, President the National
Democratic Frent. These three petitions are
still pen-aing and the matter is sub judice.
Where was the urgency of first promulgating
the Ordinance and now for pushing through
this Bill ? This is what every reasonable man
will ask, particularly about the manner in
which it is being pushed through. That is why
I said initially that I oppose it for the manner
in which it is being pushed through hastily.
Anyway, the elections are

420
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over now. They wanted to achieve something,
but they could not achieve it.

I want to place on record my appreciation
and also my encomiums to the Chief Election
Commissioner. Though he may act arbitrarily,
he may look haughtily and he may act, to a
certain extent, roughly also, I can say, he has
stood by democratic principles. He has acted
according to the letter and spirit of the
Constitution. He has acted independently and
he has shown hat he cannot be influenced by
any political considerations.

I would like to refer to one or tw(
allegations which have been made in the
petition. I want to put in on record be cause
one should know how the C.E.C was acting.
He has said in his petition that even the Lt.
Governor of Delhi me him and asked him to
postpone the elec tons in Delhi. One is aghast
at the exten o which even a Governor could
bend the. tahe dictates of politicians and meet
th( Chief Election Commissioner asking bin
to postpone the elections. This is reall;
abominable and a thing which nobcdyear can
think of.

There is another thing which is said in the
petition. The C.E.C. has stated in his petition
that one of the persons appointed as the
Election Commissioner was a very close
friend of the Prime Minister. This is also
there. This has been put in black and white
before the Supreme Court. (Interruptions). It
is said in the petitico that the person was so
close that he was appointed. So also the other
gentleman, This is another serious allegation
which has been made in the petition.
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11 is also submitted in the petibibe that
leaders of several political parties whose
whose he did not want to reveal met him for
the same purpose, namely, to put a stop to the
constitutional process of holding the
elections, giving some lame excuses or
putting forward some unreasonable things. Of
course, he met them and heard them patiently.
At the same time, he went ahead with the
process of elections. No force on earth could
prevent him from holding the elections.
(Time-bell rings)

It is only due to his efforts that not only in
Delhi, but in the other States also, elections
were held and that too peacefully. This was
made possible only because of 1 the
deployment of forces, management, as w?ll as
by his taking disciplinary action against the
polling staff. Therefore, this legislatian is
nothing but an attempt at belittling him and
trying to remove Tho natural
concomitant, the logical conclusion, is that
this has been brought forward only to spite
him. This is the impression which is prevalent
among the common people.

him.

THE VICE-CHAIRMAN (SHRI MD.
SALIM) : Please conclude.

SHRI TINDIVANAM G. VENKAT-
RAMAN : Having said this in regard to the
Bill. I want to drav. the attention of Jhe hor.
Minister to clause 10 orther friends. have
also, raferr referred to it. It says that as
for as possible, there would be unanimity

in the transaction or business and in case
there is no unanimity the majority view
would prevail I would like to pose a
question here. suppose all the three are
diffcrent poles what would There is no prew
in the Bill. There is absolurely no provision
here to take care

Chief EkectionConmtissmiei-j [20 DEC 1993]_Amemndment
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of such aa eventuality. Have you any
prevision here ? No. Your only aim is as I said,
to spile the present Chief Section
Commissioner. You are trying to oust him. At
the same time, you are . putting the people
between the devil and the deep sea.

You are just trying
this
amending Bill to suit your convenience and
your purpose. 1 would like to point out that
you have already burnt your fingers. This is

to push through

nothing new. This is not an in-iiovation. Il
was tried once earlier. It is said 'Once bitten
twice shy'. Please take note of it. There was
no need to have brough forward an Ordinance
which you arc now trying to convert. The Bill
can wait. As my teamed friends, have said, |
also urge upon the hon. Minister. You You it
once earlier, but you failed. Don't again get
into the trap. Moreover, as was pointed out by
the learned hon. Member, Shri
Jethmalani, this question is now pending
before the Supreme Court A larger Bench is
gong, into this question. please wail. Do not
be in a hurry. There-fore, I oppose this Bill. 1
appeal to you hot to create an impasse. Wait

Ram

for sometime, and see what decision is going
to be takan. I would like to suggest that
proper constitutional amendment
the

alone is .

Bill, in this hanky panky way and do pot try
to see that this Bill is pushed' and
like this. If you do so.

you will that is reports is the be
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interference, from the executive of the

n

day.

SHRI MADAN BHATIA (Nominated) : Mr.
V.ice-Chairman, Sir, 1 had no, inten-, tion to
participate in the debate on, this Bill for the
simple reason that so FAR, as the merits of the
provisions, of this Bill are concerned, they are
sub judice in the Supreme Court and are
subject-matter of adjudication before the
highest court cf the land. It wiH neither be ap-
p-'opiiate (lor. m the fitness of things for us to
express any opinion as to the validity or
otherwise on the merits of the povi-iions of this
ftH!. 1 have stood up just to give my view in
reply to one point which was made by one hon.
Member on the other side.

It has
Givernment

been said, why should this

bring forth this Bill when the
matter is already pending in the Supreme
Court? Sir, the matter which is pending in the
supreme Court  has
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arisen out of the challenge to the Otfl'-nance.
It is the Ordinance which is the subject-matter
of challenge in two or three writ petitions
which have been admitted and which have,
been referred to a Consiitution Bench for
decision. If we do not suppot this Bill, the
Ordinance will lapse, and if the Ordinance
lapses, the writ petitions will lapse and they
wiH become infrucluous. There will be no
hing for the Supreme Court to adjudicate
upon.

SHRI MENTAY PADMANABHA.M
(Andhra Pradesh) : That would have been
better for the Government.

SHRI MADAN BHATIA : It is high time
now, when the question has ariser. in this
country whether the Election Commission
should consist of one member or if should be a
multi-member body, that the highest court of
the land should decide, once for all, as to what
would be the powers of the Chief Election
Commissioner and other members of the,
Election Commission, namely, the Election
Commissioners, Vis-a-vis each other.

This is a constitutional question  which has
arisen for the first lime after the
Constitution was promulgated. It is no*
by virtue of this Bill that the Government has
got the power to convert the single member
body into the multi-member body That
provision is in the Constitution it self.
Sub-article  (2) of Article 324 of the
Constitution in terms says that the Com-
mission may consist of more than one
member, that apart from the chief Eler- tion
commissiner there mey be  Electiar
commissionors but the Constitution har not
elarified what the power of the Blec tioftt
Commissioners would be or tion

of the Election Commissioners would be
qua the Chief Election Commissioner. It is
because of the provisions contained in
clause .10 of this Bill which says that if
there is any dispute between the Chief
Election Commissioner and the other
members of the Election Commission. the
decision  will be the decision of the
majority, that the dispute has arisen and
gone to the Supreme Court. The Supreme
Court is seized of this particular matter
whether, if the body consists of more
than one member, the decision of the
Chief Election Commissioner would be
the final word or the word of the majo-ri y
would be decisive, this is a fundamental.
constitutional question. This
constitutional question must be resolved,
it is going to be resolved and this is the time
when it must be resolved because the
demand has arisen in this country not only
from the Congress Party but also from
other parties that the Elec-ti;n
Commission should be a multi-member 'body.
Once this demand has arisen and various;
political parties have come to ealise that  the
Election =~ Commission should be a multi-
member body, it is ime, the right time
for the Supreme Court o be asked to decide
once and for all m what the powers of the
various mem-)ers of this body inter se' would
be. This s the point which the Supreme Court
is going to decide, and we say that
hould wait for the decision of the Sup-eme
Court. I think this is reducing the whole
thing to  absurduty I rrespectfully upmit sir
that unless .

various

we

Uttar Pradesh),sir, | have a point of

Once the isp pints that the matter .  anb

Judice....
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THE VICE-CHAIRMAN (SHRI MU.
SALIM) : Under which rule do you raise the.
point of order ?

SHRI SANGH PRIYA GAUTAM : My
point cf order is this. In the Supreme Court
the Ordinaace has been challenged, and we
are discussing about disapproval of the
Ordinance... {Intererrup-tions} The
Ordinance has been challenged before the
Supreme Court of India. Therefore, I say...

SHRI MADAN BHATIA : I have fol
lowed you. Please sit down.. .{Interrup-
tions)

SHRI SANGH PRIYA GAUTAM . 1 can
say it before the Chair.

THE VICE-CHAIRMAN (SHRI MD.
SALIM) : You have finished it.

SHRI SANGH PRIYA GAUTAM : I am
finishing.

So, I submit that, when the matter is sub
judice before the Supreme Court of India, we
should wait for its decision. Should we not ?

SHRI SATYA PRAKASH MALAVIYA :
What is your ruling, Sir ?

.- THE VICE-CHAIRMAN (SHRI MD.

. SAUIM) : On this point of order ? You
should know i!. You are a senior Member of
this House.

SHRI MADAN BHATIA: Once,
Ordinance is substituted by the

this
Act,
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then, the Supreme Court would be ad-
judicating on those writ petitions themselves
on the validity of the Act itself which is
merely replacing the Ordinance as it is This
decision, I respectfully sub-n: , 'he country
must welcome. The country must welcome
the decision of the Supreme Court on this
momentous, cons-to utional Question.

PROF. SAURIN BHATTACHARYA
(West Beagrt) : When it comes.

SHRI MAOAN BHATIA : Ifon  the

one hand, we make a demand that the
Commission should be converted into a rulti-
member body and on the other and we should
be allowed to be left r, dark cm what the
powers of the yarious of the Election
Commis-tion inter ie should be, this will be
nither here nor there.

it is no; going to help the country. I hink it
is proper and it is the right thing hat the
Government has done by bring-ng forward
this Bill for getting it enact-ed so that this
controversy is settled once and for all by the
Supreme Court. There-ore, I support this Bill.

SHRI G. SWAMINATHAN : Sir, 1 stand
before you to support the Bill. strange
arguments have been advanced esaying since
the Supreme Court is seized of the matter
Pailiament should not discuss it. Many senior
Members look up hat position and have also
requested for your riding on this.

As a former Preisiding Officer of the
House; I would say that similar matters have
arisen not only in the Houses of tie
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State ' Assemblies, but also in Parliament. You
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Suppose a Chief Election Commissioner is

may still remember, when the election case of 3 wrong person; somehow or other the

shrimati Indira Gandhi was being diseased In
the Supreme Court, there was an
amendment  brought here on the
Reptesentation of the People Act. If you look
up the Parliament proceedings yoy Will find
that while the court was seized of the
matters, various Bills had been passed by the

Government has chosen him as the Chief
Election Commissioner and there is no
way but because his position is very se
cure. Me cannot be sent away very easily
because his position is something like
that of the . Supreme Court Judge and
you have only to bring in an impeach

Parliament. On a specific question on this, Kaul ment. If he takes it into his head and
and Shak-dher—many of you might have behaves very erratically, what can the
read their book—said that there is no sub Government do. Regarding the  present
judice for Pailiament in the matter pf Election Commissioner we have heard

enactments. A Bill can be taken up and passed.
Only if it is a discussion on a matter which
is sub fudice, it can be said that it is sub judice
and you cannot dis-cuss it. Suppose you
cannot take up a matter which is before a
court, the Par' liament will come to a
subsidiary position and we will not be able to
make an amendment to an Act which is sub
judice. Many of the Acts are being taken up by
the courts at various stages. Then Parliament
will not be able to transact
we  take up such a position. Therefore, Sir, I
make it very clear that Parliament is competent
to take up the matter and there is no question
of saying since it is sub judice we cannot
take it up.

The whole question revolves not only
round the post of the Election Commissioner.
My personal feeling is that it is
; the person of the Election Commissioner
which has become very disputable before
Parliament and before the nation. It has
already been mentioned by one of the
Members, that Shri Shibban Lal Saxena said
in the Constituent Assembly when the matter
came up regarding the office

of the Election Commissioner that 'there is no
use making the term of the Eleqf-tion
Commissioner as a fixed and secure tenure if
there is no provision in the Constitution to
prevent either a fool, or a knave or a person
who is likely to he under the thumh of the
Executive... The point is that it is not the
position of the Election Commissioner which
was  discussed in the Constituent
Assembly.

so much about him during all these days.
Even three days ago 1 read in papers
what he said. He said that even for the
Rajya Sabha elections he will try to
question some of the Members who go to

other States, enroll themselves at the
last minute and become Members of the
Rajya Sabha. Biennial elections to the

Rajya Sabha are hear. Perhaps he is
mentioning about our Finance Minister who

any business if went to Assam and got himself elected from

there. Shri Dinesh Singh got elected from
Haryana. We have got every right to get
ourselves enrolled in any place and get
ourselves elected. Now, the Election
Commissioner is questioning, the very
competence of these people for getting
elected. Then he says : "I am going to look
into the very mnature of the election
expenditure" as if nobody has done it so far
and he is the only man who is going to take up
the question of election expenses. He is
threatening all people. There are many points
about which ho said. He said his telephones
were being tapped by the Government.

He once quarrelled with his Security Officer
because he refused to shoot somebody. Then
he quarrelled with his watchman and the
whole Election Commission was on strike.

(THE VICE-CHAIRMAN SHRI SHAN-
KAR DAYAL SINGH IN THE CHAIR)

Then recently he gave an endorsement to a
film in Calautta about which there
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was a row in the newspaper. My personal call when the Chief Election Commis-simier
feeling is that I do not want to drag in a cancelled all the polls, biennial elections to
person... the Rajya Sabha from Gujarat and West
Bengal, Legislative Council elections in Bihar

SHRI MENTAY PADMANABHAM : Can

- A . and Maharashtra...

we discuss in this House, personal behaviour

of the Chief Election Com-missioner ? SHRI VIREN J. SHAH : The argument of

. appointing a multi-member commission
SHRI G. SWAMINATHAN : His per peing advanced by the Member
sonal behaviour is very important. That is ;g
what 1 am saying. The personal behaviour
of the man.............. THE  VICE-CHAIRMAN (SHRI
SHANKAR DAYAL SINGH) : No question
THE VICE-CHAIRMAN (SHRL ¢ argument. Mr. Swaminathan, kindly
SHANKAR DAYAL SINGH) : Now you conclude.
better conclude. .
SHRI G. SWAMINATHAN : I am entitled
SHRI MENTAY PADMANABHAM: to give my views on the Election
There are certain institutions the heads of Commissioner as he was entitled to give his
which we are not discussing. FOr example, views on my Chief Minister. So, 1 have got
the Governor, the Rashtrapati and others In every reason to speak.

the same way we cannot discuss the personal  THE  VICE-CHAIRMAN (SHRI

behaviour of  the Chief  Electior SHANKAR DAYAL SINGH) : Swami-

Commissioner alsvo‘ May be we can discgss nathanji, don't get agitated. You have already
about the functioning of the Elec tion {aken twice the allotted time.

Commission.
OMMmISSIOon SHRI G. SWAMINATHAN : How
much time have I taken ?

THE VICE-CHAIRMAN (SHRI
SHANKAR DAYAL SINGH) : More
Shan your quota.

THE  VICE-CHAIRMAN (SHRI
SHANKAR DAYAL SINGH) : He is

only referring to him. Please conclude
now.

SHRI G. SWAMINATHAN : Sir, every
Member has taken more than his allotted time
because the subject is such a big subject. The
functioning of the Election Commissioner
cannot be discussed in one or two minutes.

SHRI MENTAY PADMANABHAM : It is
not in good taste. I am not defending the
criticism of the Chief Election Commissioner.
But discussing his perisonal behaviour is not
in good taste. SHRI MENTAY PADMANABHAM

SHRI G. SWAMINATHAN : 1

ARL \ ara - Particularly the present Election Com'
leaving it at that point. We should have a missioher.

proper Election Commission. The whole thing

revolved around is why we have come up with ~ SHRI G. SWAMINATHAN : The present
this Bill on multimember commission. It is Election Commissioner had cancelled not one
not suddenly that the Government thought of elections but many elections. Nobody knows
bringing the Bill on multi-member why he cancelled biennial elections to the
commission. On 1-10-1993, an Ordinance was Rajya Sabha and bye-elections in many States.
promulgated by the President. It was He came to Tamil Nadu and cancelled
necessitated because of cancellation of all the election to the Ranipet Assembly seat and
elections On 2nd August Mr. Vice-Chairman, election to the Palani Lok sabha seat. He has
Sir, you may recall and the hon. Members cancelled elections not

once but two
who are sitting beside me also might re- or
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three times. Whenever he finds it con-veniert
he cancels the elections. His behaviour was
arbitrary. If a Member goes through the
proceedings of the Parliament, he can find that
the Members who are opposing this Bill now
have supported the proposal of a multi-
member commission. I remember it clearly. I
do not want to cast aspersions on anybody.
Even the Vice-Chairman might have said that
he wanted a multi-member commission. In
fact, the whole House wanted a multi-member
commission. At that time, including my hon.
friend, Mr. Bala-ram who had supported this
proposal at that time is going to oppose this
Bill now.

SHRI H. R. BHARDWAI : Their party is
supporting this Bill.

SHRI G. SWAMINATHAN Every
party wanted a multi-member commis
sion. If you go through the proceedings
of the House, you will find that every
party wanted a multi-member commission.
They said that that gentleman was be
having arbitrarily. He gave a kick to
every party. All parties supported this
proposal. This is what [ am say
ing. Every party has criticised him
at one point or the other. Every Member
has done that. Now the Government came
forward with a Bill for multi-member
commission to see that one member of
Election Commission does not behave ar
bitrarily. This is the position. What did
he do 7 He has gone to the Supreme Court
saying that multi-member commission is
not correct. They are giving other mem
bers equal salary and the Government
has made other Members equal to him.
Now his contention in the Supreme Court
is that they cannot be made equal to
him. Now the Supreme Court is seized
of the matter. They have referred the
matter to the Constitutional Bench. I
am sure that they are going to decide this
matter.

Some Member said that if there is a multi-
member commission, then, the three members
might give their views in, diffe-
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ent ways, then, what will happen 7 The same
thing is taking place In the court also. Suppose
there are five Judges in a Bench of the court,
then, five Judges give heir judgements in
different ways. Then, what can we do 7 We
have to accept certain facts that majority of
the mem-bers will conclude in a certain
manner. Then only we can go about and do
this work.

I support this Bill. My point is : "Is he
behaviour of the Chief Election Com-
nissipner towards the two Election Com-
nissioners, appointed by the President, right ?"
We all respect the President. The appointment
was made by the President. The President
appointed Mr. Krishna-murti and Mr. Gill as
the co-Members of the Electron Clommission.
But the Chief Election Commissioner never
allowed them to open the room and function.
You cannot do like that. You may have a
grouse against these members. Perhaps one
member happens to be a friend of the Prime
Minister. (Interruptions) There is nothing
wrong in saying that one officer is a friend of
the Prime Minister. It is good that officers are
friends of the people who are ruling.
(Interruptions) It is  always  good.
(Interruptions) | am only saying what
appeared in the newspaper. (Interruptions)
The Chief Election Commissioner never
allowed them to function. (Interruptions)

SHRI MENTAY PADMANABHAM
Do you mean to say that the Ministers
should appoint their own friends
(Interruptions)

SHRI G. SWAMINATHAN : Is it a normal
behaviour ? 1 may be the Chief Election
Commissioner. But is it a normal behaviour ?
(Interruptions) Is it a normal behaviour of the
officer ? Suppose, tha President appoints two
people and you do not like them. You do not
like their behavicar. (Interruptions),
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SHRI, VIREN J. SHAH : Sir. are we
discssing  the conduct of  a particular
officer in the Election Commission ?
{Interruptions).

SHRI G. SWAMINATHAN : Is there any
embargo that I should not ? These are not any
words. It was Mr Anibedkar who had said
that an unfit person may come there, It is not
me but it was Shibban Lal Saxena who had
said that. (Interruptions).

THE VICE-CHAIRMAN (SHRI
SHANKAR DAYAL SINGH) : Mr. Swami-
nathan, you now conclude. Mr. N. E. Balaram
would be the next Speaker.

SHRI G. SWAMINATHAN T will
conclude. You have been always kind to me
and I don't want to create any trouble. I fully
support the Bill. But I would request the
Government to come forward with a
constitutional amendment to sec that Election
Commissioners of this type are not appointed.
They will be a great threat to democracy.

SHRI N. E, BALARAM Mr. Vice
Chairman, Sir, I don't support the Bill and my
request to the hon. Minister is, kindly
withdraw the Bill. I don't think even ii the Bill
is sent to a Select Committee, we can improve
upon that. Let him kindly withdraw the Bill
and bring a comprehen sive Bill covering the
entire electoral re-' forms. That is my party
position. Sir, I would like to ask one or two
questions before I come to the Bill.

What was the hurry in bringing such an
Ordinance ? The Minister did not explain this
thing in his preliminary remarks. I think he
will do it in the final reply. Secondly, the
Government did not think it necessary to
consult the Chief Election Commissioner
before bringing this legislation. Here again, I
would like to ask' the hon. Minister why he
has not consulted us. The real difference
between the people who are opposing the Bill
and the people who are supporting the Bill,
according to me, is not on the question
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of multi-member Commission. 1 don't, think
that is so. All of, us are for multimember
Commission. There may be some difference.
One view-point is prevailing in this country
and this view-point is not coming from
ordinary people but it is coming from the
Solicitor General. He said (hat the Election
Commission is a department of the
Government. He is the Solicitor-General of
this Government. I would like to know from
the hon. Minister whether this is the opinion of
his Government. That is one opinion that the
Election Commission is a department of the
Government. That is the status of the Election
Commission. This opinion comes from the
Solicitor-General. This is not an ordinairy
opinion. Many, many people were sharing this
view directly or indirectly when they spoke
from this side cr that side. I don't agree with
that. According to me, let us have a debate on
that. According to me, the Election
Commission is an independent body. It is a
eoastitu-tkmal body. I is not bound by any
decision taken by the Govraument. I don't
think so. If the executive gives an order, the
Election Commission should not accept it if it
thinks it is wrong. It is not the Home Secretary
who has to send a circular. It is not practice. It
is done by the Chief Election Commissioner.
This is what happened here. The Home Secre-
tary was sending circulars to the Election
officers in different parts of the country: That
the report to us, but not to the Cmer lection
Commissioner" This is one understanding.
This understanding emanates from this
Government. This does not come from
outside. This is the serious difference of
opinion between us. It is not a question of
three-member Commission or five-member
Commission. This is not the point. I want my
friend Swaminathan to understand the real
issue. The debate is now going on in the
House. It is not a question of having a three-
member Commission or  one-member
Commission. You can have one-member
Commission. What is the status of an Election
Conmis-sioner, that is the point wo are
debating. One understanding is—I think that is
the
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Constitutional understanding; that is why it is is no differencec between an .Election Com--
unaerstaading. I may be wrong. I am not a ini-iioper and the Chief Election Commis-
constitutional expert. According to me, it is loner According to them, all are equal-That is
the real constituiotnal under-sTandteg-—the why it says this Bill is unconstitutional,
Election Comomission is an independent because the interpretation was done by the
institution. 1t is an depen dent institution . Supreme Court. I am nest depending upon my
Somebody has been saying—he is a Sapreme understanding of the law. The Snpreme Court
Court lawyer—that this is the first time this once decided this question. You can again, if
issue is coming to the Saprenie ,Court. This is you want, send it to the Supreme Court; let
the first time this issue about the status of them give us a judgment. Aceording to the
different Election Commissioners is coming to present understanding of the Supreme Court,
the Snpreme Court. This is What my advocate this Bill is unconstitutional.

of the Supreme Court has been argu-mg in the . o
House. I am not an expert in legal matters but "My second reason for opposing the Bill is,
I want to draw his atten-tion to the tact that his this Bill has got some political motive. That is
poing was debated by the -Supreme Court why I Object, seriously object. How would 'T
some Time back. Now, this a point debated by say that it has got some political motive ? The
a Constitution Bench; 1 agree. That is the Chief Election Commissicner says—I read -it
difference. This issue was debated once by the in the newspaper and I got a copy of it—"On
Supreme Court and the Snpreme Court said— two occasions one, when the Tripura electicns
I will read the observations made by the were conducted and second when the mini-
Supreme Court at that time—the case was elections in all these 'five States were con-
referred to by my friend, Mr. shah. It was S. S. ducted, I was approached by the top leadership
Dhanaa's case—I want my lawyer friend to of the ruling party." He mentioned it in his
listen to -It because he says this is the first petition. I do not know whether it is true or
time; but this is the second lime this issue has not. It is up to the Government to reply. "Two
come-in para 14 of the observations they said times the lop leaders of the ruling party were
"what is, therefore, evident from the discussion trying to impress upon me to delay the date or
of the framers of the Constitution is, firstly change the date." He says, "I cannot do it."
they do not give the same status to the Election My friend was saying, once in the Assembly
Commissioners as of ) the Cl}ief Election debate one gentleman was saying that the
Commissioner" They did not give the same Election Commission should not be the thumh
Status to the Election Com-missioners, of the Executive. That is what Mr. Seshan did,

according to the Constitation. "And. sc?eandly, the Chief Election Commissioner did. He has
they want the Chief Election Commissioner t0 pover become a thumb of the Executive. He

be in Overall control of the business of the might have committed serious mistakes. I

H 1 n
Commission. have a diffesence of opinion with him. I differ
from the Election Commissioner on some of

THE VICE-CHAIRMAN (SYED SUB-TEY his actions. On some of the issues 1 have a
RAZI) : In the Chair. This issue was gone into difference of opinion with him. But I should
by the Supreme Court once. What is the role of say that in this mini-election, when all of us
sother Election Commissioners ? What is the are debating Fhe glectoral re.forms, how to
role of the Chief Election Commissionet ? This Prevent massive impersonations, how ito
was decided by the Supreme Court. New, in prevent massive rigging how to prevent -
contravention of this -decision, what does your massive booth capturing— we have heen
Bill say ? Sections 9 and 10 of the Bill say, discussing them for the past four or five

"All the Election Commissioners are equal." years—we find in general the elections were
There peaceful. There was no booth capturing on a

large scale, there
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was; no rigging. on a large §eale there-'Wns No to recalt that on a number of occasions, when
impersonation an a massive scale. The we discussed this issue of the Election
elections were conducted falrly well; this time Commissioner, almost all the Members of the
and the credit for this £0es to ; Mr. Seshan, I Qpposition, including some Mambers of the
have no doubt about it,. I have no hesitation to Treasury Benches, Supported a multi-member

say that. I have criticism against him.  But Election Commission. We all supported it.
this time he proved that he conld actwe wanted a multimember Election
independently, according to  his  own Coramissior. That was three or four months

conscienue and on his own understanding of ago, before the Ordinance was promulgated.
the Constitution. | SO, this Bill has got two Why did the Government drag its feet on
parts. I~ am opposing it on two grounds. taking up this issue ? Why did they delay it ?
Firstly, it j is not constitutionally valid and, What was the reply of the Government at that
secondly, I this has got a political motivation. point of time when we raised this issue ? We
I am not in agreement with this Bill. I would wanted it. The Janata Dal wanted it. The
request the Minister that—if you want  a three- C P.M. wanted it. Everybody in the House,

member Commission, I am for it; if you

except one or two parties, supported this

want a four-member Commission I am for it— multi-member Elec-ion Commission.

let us have a new Bill, a comprehensive Bill,
covering all the electoral reforms which have
been raised Inthe country. Let him bring
it.  Everybody will support it.  That is the
need ot the hour. That is my humble
request. Thank you.

SHRI MENTAY PADMANABHAM : Mr.
Vice-Chairman, I rise to oppose this Bill on
two counts. First of all, the Go-vemment is
increasingly resorting to the practice of
issuing Ordinances, which is anti-democratic
and antithetical to the spirit of parliamentary
system of democracy. Whenever the
Government promulgates an Ordinance we
have been asking the Government not to
resort to it. We have been asking the
Government to ponder over it and then try to
bring a legislation in the Parliament Itself
instead of resorting to is-sumg of Ordinances.
A number of my friends have already
mentioned his aspect. That is the main reason
for mv opposing this Bill. Another' aspect is
the motivation behind this Bill. I suspect that
the Government brought this Bill with a mala
fide intention. This Ordinance was
promulgated on 1st October knowing fully
well that the elections to TJ.P., Madhya
Pradesh and other States were taking place in
the month of November. What is the great
urgency Tor issuing 1t ? 1 would like

SHRI G. SWAMINATHAN : Then why
are you opposing it now ?

SHRI MENTAY PADMANABHAM : 1
will come to that. Then the Govern-ment did
not come out openly. They did not say that
they were prepared to bring a Bill to make
necessary changes to create a multi-member
Election Commission. Why did they suddenly
think of issuing an Ordinance on 1st October
7 The Chief Election Commissioner himself
said it openly in so many words that since he
could not oblige the Government—the named
the Prime Minister because the Prime
Minister himself wanted that the elections
somehow or the other should be postponed;
that is the most unfortunate thing-She
Government brought this Order nance. That
is what the Election Commissioner has said. It
appeared in all the papers. Either the official
spokesman or the non official spokesman.
..(Interrup-tion).

SHRI H. R. BHARDWAI : Sir, whatever
affidavits, whatever argimients and whatever
submissions are contained before the
Supreme Court, they should not be

. raised here. That is the established con-
venion, {interruptions)
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SHRI N. E. BALARAM ; It is a public,
document. Why can't we raise it here ?
{Interruptions).

SHRI MANTY PADMANABHAM : This
affidavit is a public document,

SHRI H. R. BHARDWAJ : Whether it is
true or false, it should not be raised here.

SHRI MENTAY PADMANABHAM : I am
only trying to bring to the notice of the House
that the Government has brought forward this
Bill with mala fide intentions. It is very clear.
There is absolutely no doubt about it. Sir, there
was a Bill' introduced on 30th May, 1990 by
Shri Dinesh Goswami. While introducing the
Bill, the Minister had also mentioned about it
in the Bill. That Bill contained some vital
issues. Those issues are missing from this Bill.
The Minister himself had mentioasd about it in
the Bill. I am only lefer-ing to it. While
introducing the Bill the Minister mentioned
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discuss this Bill here, then whatever docu-
ments are a,vailable in the Supreme Court
they are ali public documents. I can freely
quote that document. Any Member can freely
quote that document-Therefore, I once again
advise and appeal to the hon. Minister to think
over it. I request the hon. Minister, "Pleass
don't move forward with this Bill, withdraw
this Bill." The Minister should not stand on a
prestige issue because this Government has
already lost a lot of prestige. Now there is no
prestige left. The matter is being discussed in
the Supreme Court. The Supreme Court will
clarify certain issues. After that you can bring
out a comprehensive legislation with regard to
the electoral reforms and you can prove your
good intentions. If they want to bring out this
kind of Ordinances, if they want to bring out
this kind of Bills, if they want to huddle
through these Bills without proper discussion
and without proper understanding, then
people will not appreciate your intentions.

that the Goswami Committee and a number of They will believe that the intentions of the

other Committees wanted a multimember
Election Commission that is why they have
brought forward this multimember Election
Commission Ordinance. There are many other
issues which were mentioned in that Bill. Mr.
Dinesh Goswami introduced it in the House.
That Bill is still pending. Why has the Govern-
ment put it in a cold storage ? Why has the
Government brought out this Ordinance now ?
There is absolutely no doubt that the
Government has brought forward this Bill with
mala fide intentions.

THE VICE-CHAIRMAN (SYED SIB-
TEY RAZD : Please conclude within two
minutes.

SHRI MENTAY PADMANABHAM

Mr. Bhatia has just now said, "The matter is
sub judice". The hon. Minister has also said
that the matter is sub judice. The basic point
is, when the matter is sub judice, when the
matter is pending in the Supreme Court, can
we discuss this Bill here ? When we are
allowed to

Government are mala fide.

SHRI G. G. SWELL (Meghalaya) : Mr.
Vice-Chairman, on principle three heads are
better than one is accepted. It will make for
better  circumspection, better informed
discussion and hopefully better balanced
decision. Moreover, it will curb personal
obsessions, fixations and fantasies. But our
experience, after the Ordinance which
converted the Commission into a three-
member Commission, was not happy. The
spectacle was not edifying. Instead of the
Commission acting as an example of
moderation and dignity, it became a place of
tom-cat who wails, sanarls and caterwauls at
each other. After which one went on indefinite
leave and the other was not heard any more.
Now having said that I want to say that [ am
not opposed to a Multi-Member Commission.
But I have my grave doubts and tho Minister
may kindly reply fo this point. I would like to
know whether, by this Bill we are not trying
to circumvent the Constitution, whether we
are not coming in
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conflict with the provisions of the Consti- GOVERMENT This is not the first time that
tution. By this Bill you .have put the other they have done this. This is the second ime.
Members of the Commission almost on a par There is something wrong with the drafting
with the Chief Election Commissioner —same also and the Law Minister should take note of
salary, same conditions of service and the jt. I know he tells certain things privately and
same procedure for removal. But the he cannot say it in the Mouse, (Interruptions).

Constitution has given the Chief Election | SHRI H. R. BHARDWAJ : I did not t tell
Commissioner a primary place. That is why him anything privately, t don't talk to him at
the Constitution says that he will preside over all. .(.Interruptions)..

the meetings of the Commission. The j  SHRI P. UPENDRA : Whatever is coming
Constitution says that the removal of any other from the Law  Ministry now-a-days, I
Election COmmISSIOHt?r must receive his whether in the form of an Ordinance or a Bill,
recommendation. I think the Minister will there seems to be something lacking and
accept that this is the Constitutional position. something unprofessional about it. Even a
Now I want to put a hypothetical question. first year Law student would do better than
Suppose a question arose of  impeachment. that ~ We have seen this in the case of the
According to the provisions in thlSABlll he can Religion Bill and now we are seeing it in this
be removed only by impeachment in the .same .,co”  No expert lawmaker would ever
manner as a judge of the Supreme Court. jore the  previous decisions of the
Suppose the  question  of impeachment gy eme  Court. The Constitutional
of any one member of the provisions as contained in articles .124 (3)

Commission apart from the Chief Election
Commissioner arises  and the Chief Election and 324 (3) clearly define the powers and

Commissioner says, '1do  not recommend pr1v1lege§ of . the Chief Ejgctlon
it in thatcass, can yougo ahead Commissioner. He is defined as the Chairman

with the impeachment procedings ? of the Commission. It has been stated that

think it is a question that you have to 'think sCerV1ce' (EOIIdlthl’lS Oft theb Chlllef (flectl}lqn
over-I know you are in a position where you OMIMISSIoner ~ canno e changed to his

either have the Ordinance approved or detriment. In spite of all that', if - this
disapproved. I don't agree with the contention Government could bring in an Ordinance and

that if the Ordinance fails the Supremo Court OW this Bill, I can only pity their foolishness.
will have nothing to adjudicate. It can Sir, this has been brought with a mala fide
adjudicate. Therefore, I would sug' gest that 1ntention and there is no doubt about it.
it would be much better if the Minister comes Otherwise, if they were genuinely interested in

to this House with a forth-right amendment improving the effective functioning of the
proposal to the Constitution. Thank you. Election Commission, what was the need for

such a coup-like order on that day, on the Ist
SHRI P. UPENDRA : Mr. Vice Chair-man, October 7 When the Chief Election Com-
Sir, T am not surprised over this Ordinance or missioner was on tour you rushed the Election
the Bill. This is in consonance with the style of Commissioners to occupy the oflice as if it
functioning of this Government, that is, doing was President's Rule and somebody was
the right things at the wrong time and in the taking over as the Governor. This shows the
wrong manner and vice-veras. It is very male fide intention of the Government. You are
surprising that a demand which was universally not interested in the effective functioning of
sup- ported by all the parties should today find the Election Commission. But you just
some opposition in this House and the Bill has wanted to twist the arm of the Chief Election
to be voted upon. This is be- cause of the com-missioner. But you would not have
bungling things by this w/shed 'or it; today, he is the most popular
man. Today, if he contests for election, he will
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win hands down throughout the counliy.. doing that. Whenever you have a. convenient
(Interruptions). person, a mild parson, as Chif Election

.. Commissioner, you keep quiet. Whenever you
SHRIS. K. T. RAMACHANDRAN (Tamil 4 » gifficult man you are rying to twist him by

Nadu) : We are not discussing about the
personal conduct of the man-We are
discussing about the office of the Election
Commission.

appointing two other Commissioners. You have
one it twice You even tried to twist a very
modest and mild man like Mr. Peri Shastri.
This cannot go on, After all, we are very
SHRI P, UPENDRA : The whole country proud of the democratic system in this
applauds him for upholding tho independence country and the bulwark of tha democratic
of the Election Commisbion. He has converted system is the Election Commisrion. If we try to
it from a Department of the Ministry of Law to destroy the Election Commission by these
an 'idependent Constitutional authority. For methods, India cannot be proud of
that, we have to applaud the Chief Election .
Commissioner and we should thank him for his democratic heritage. ~ Now. what s

ever (Intemiptions). wing to happen ? If the Ordinance ap-
ses, only two men will be atfcoied. Ono man
has already gone to till his field and another
SHRI S. K. T. RAMACHANDRAN : It man is a friend of the Prime Minister; he can
is your perception. find him any other job. Heavens will not fall;

. you can bring a very comprehensive and an
SHRI P. UPENDRA : Now, we must alsoc e e Bill-; submit that this Bill be rejected
consrder another aspect. The Supreme Court

. . . or with-
1;?: takci)nntraa d‘;::i?(in(;n il;:emattjvzsvgént;;erz Irawn or least be referred to a Joint Select
multi-member Commission  so that at any Commitiec.
time any erratic behaviour of an individual PROF. SAURIN BHA,TTACHARYA,
would not affect the func-fioning of the West Bengal) : Mr. Vice-Chairman, Sir, he
Commission.  There was a motive for that, Various views which have been ex-uessed
But, now, if the Supreme Court has stuck to here ~ are  not only contradictory but
the stand that the two others are only to be somtimes self-contre}dlctory . and .2.1150
consulted and that the final authority vested contradictory  to thelr. carlier position.
with the Chief Election Commissioner, then But, among .othe_r things, .Mr. Chaturv_edl
what for do we need  these two aised some hlstor{cal points regarding
Commissioners who would be mere advisers Congregs I for learning the lessons of the F rench
and v/dl have no powers ? So, why should Revglutlon. He‘ hqs landfzd himself m a
we have  a multi-member ’Commission ?medleval organisation which has a 'medieval

The time has come fo think of this aspect. outlook like the BIJP. Perhaps, he is looking

R . forward to the outbreak of a French
There-fore, this is the time to consult all Revolution in India. In fact. if and when a
political parties and Constitutional : :

d ith a clear-headed Bill ex%erts French Revolution breaks cut, it has to be a
and come out with a clear-headed Bill and an g, revolution., ,What do we have here

effective. But which will stand the scrutiny of ;o the sides : 'Mr. Shah moving a

law.  They are not doing this in spite of gapytory Resolution and Mr. Bhardwaj, the
repeated requests. ~ We have asked for agijl: | mean, both representing capitalists. So
comprehensive electoral reform. Somebody far a5 this Dill is concerned, I extend  my
has also questioned ~ about the Dinesh gypport for the simple reason that it converts a
Goswami Report. Dinesh Goswami Report 'one-man show into at least a triumvirate-show.
clearly specified the procedure to be adopt-1n the  triumvirate, who would be the
"ed in appointing these three people. If you rystedman of the prime Minister and :  who

follow that procedure, there will be nowould he the untrustedr man of the
quarral overit; But, here,' you are not
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Prime Minister is not my concern. I must. say
that it is borne out of no malice for Mr.
Scsshan though there is enough malice for
him in me for the way this particular person
ferntioned and for bis utterances. He called
himself an Alsatian. He called the secretaties
to the Government*

rorgetting that for a long time he also
was a* because he was ultimately

in the higher administrative  office, the
office of Cabinet Secretary. This shows
how* he is. No doubt he is*

lor this constitutional post, fer this high
office. No doubt, in respect of elections,

certain improvement has been effected
under his guidance. But that does not
mean that the Election Commission

should be simply a one-man show. In my
opinion, even the constitutional provision
is at fault. Whatever Dr. Ambedkar,ar might
have said, whatever Mr. Munshi might
nave said, the final provision of the
Constitution is open to confusion and has
created this confusion. In a three-member
body, how can one be more than first
nipcng equals ? Even the Chief Justice
of the Supreme Court or the Chief Jus
tices of the High Courts or even the
Prime Minister cf the country are first
among equals. A Chief Justice has no
more than one vote, whether in the Sup
reme Court or in the High Courts. Then,
how can the Chief Election Commissioner
be the repesitory of all wisdom ? Prof.
Swell has put the issue succinctly when he
(aid that the judgement of three is better
than that of one. From that point of view,
whatever might have been the driving
force of the Government, whether it is
out of levengefulness for Mr. seshan's
refusal to postpone the elections, the step
that was taken was in the right direction.
If necessary, if the Supreme Court finds
fault with the Bill, the Government should
not shy away from bringing a constitu
tional amendment because of certain di
fficulties in effecting a constitutional amend
ment. because here also some political
undercurren's are functioning. Mr. Scshan
is* from certain sections for
reasons best known to him, best known

*Expugned as ordered by the Chair.
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to those* The Government in spite

of this Bill, must act reasonably, creditably
and prudently.If, after the panage of this Bill,
the Supreme Court finds that it is not in crder,
then  the only course open will be an
amendment to the constitution and I hope
from the side at the Govern-raent, it will
demonstrate suck an outlook. With these
words, I thank you very much for giving me
this opportunity.

THE  VICE-CKAIRMAN (SYEO
SIBTEY RAM) : Shri Bhupinder Singh
Mann—not present. Shri Viren J. Shah.

SHRI VIREN J. SHAH Mr. Vice-
Chairman, now the hon. Minister has to reply
and then I have the right to reply. That is what
I understand. But when the hon. Milhister
replies, will he kindly make one point clear :
the circnms'ances that existed which had
necessitated immediate action on the first of
October, 1993 ?

SHRI H. R. BHARDWAIJ : Mr. Vice-
Chairman, Sir, | may be permitted to thank all
the honourable Members ot this House who
have contributed to this debate I need not take
the time of the House to remind the Members
that the necessity eto bring forward this Bill in
the shape of an Ordinance earlier arose out of
various factors and one of them was that the
demnnd for having a multi-mefflfcer Com-
mis"ion had been raised from time to time.
And, 1 also referred to the late Dinesh
Goswami's recommendation also with that
objective. After the Dhanoa case, the
Government led by Mr. V. P. Singh went into
this question and all parties without exception,
even the BJP, were a party to the decision that
we  should have a  multi-member
Ccmmission—their leader is oft record, Mr.
Vajpayee—and all Members have, in
principle, agreed that we should have a multi-
member Commission. Now, there can be point
that op the, question of appointment we shall
have such and such a procedure. But the poing
is that today, no party can say that it never
wanted a multi-member Commission. That is
why I referred to the recommendation of the
late Dinesh Goswami. I think in the last

*Expugned as ordered by the Chair.
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scssron of Parliament, I can remember very
categorically, all parties without exception
joined a meeting in which I also participated
and they demanded that the Government must
appoint a  multi-member  Commission
immediately and introduce a Bill to that effect.
There was no exception and no party was an
exception. Every pariy was invited and
participated.- But this Government as a matter
of fact, was late in bringing forward this and I
accept that guilt; we are late. After that
session, we had discussed this mater and when
we were satisfied that this should be imple-
menled because of the recommendations that
we were getting from all political parties, we
thought il very necessary to implement it. |
refute all the allegations. There is DO motive.
You are reading too much into it. There is no
motive. This is the concein of all the political
parties, while participating in the functioning
of democracy, to strengthen the Election
Commission and this has always been said.
Today, we are in  power and we are charged
with the responsibility of getting tho elections
conducted in a free and fair manner. 1 have to
respond to all the queries, whether Ihey are
in regard to the' independence of the
Commission ~ or the conduct of  (he
Commission, and [ am responsible to
Parliament and I have to answer and it is in
my interest that the Election Commission
should be independent, should be forthright
and should implement our decisions, quickly.
The point is that [ don't attribute any
motives to any person. This was a debate which
arose on several occasions in that House and,
may be in this House also, and it was tho desire
of Parliament—I again emphasise this—that
we should have two more Members. It was
not in very olden times, but only recently,
very recently, a few months back only, But,
today, I am surprised to see that people are
raising doubts as to why we-have brought
forward this. I am implementing the will of
Parliament by bringing forward this  Bill.
Therefore, . there is no difference of opinion on
having a multi-member-Commission. Some
Mem-lier? have attributed  motives  to
the
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Government, to the Prime Minister cr to some
other Minister and that is not a very healthy
thing. What we are doing is that we are
adopting what we wanted, which was
unanimous, a multi-member body. Now, we
have added two more provisions. When these
two Members are appointed, what would be
their status is the question.

Sir, I wiH briefly touch upon article 324 of
the Constitution. Now, some Members feel
that the Eleclion Commission means only the
Chief Election Commissioner. ID article 32.4,
the Constitution says :

'The supeiintendence, direction and con rol
of the preparation of the elsctorul rolls for,
and the conduct of, all clec-tions Io
Parliament and to the Lesisl.T-ture of every
State and of elections to the offices of
President and Vice-President held under this
Consti-ution shall be vested in a Commission
(referred to in this Consitution as the Election
Com-mission)."

So, there is only an institution and there is
no individual. There is a Commission, an
institution which is charged with this duty
under this article. Now, what s this
Election Commission 7 The point is that
you are taking the individual as a
substitute for the  institutions.  Article
324(2) says The Election Commission
shall consist of the Chief Election Com-
missioner and such  number of  other j
Election Commissioners, if any, as the
President may from time to time fix.. . .". We
are entitled under the Constitution to fix the
members  other than the Chief Election
Commissioner. And we have done so not by
Ordinance but by Presidential order. And that
was done also in Dhanoa's j case. And again

the President rescinded his own order.  So,
we are fixing the mem-ibers of the
Election Commission at'two under the
Constitution, and the President is
competent.  Now, thislaw which we
are bringing today Iis again under the
Constitution. I read j article 324(5) :

"Subject to the provisions of any, law made by
Parliament, the con-ditions of service and
tenure of office of the Election
Commissioners and the Rc-
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gional Convmissioners shall be such as the
President may by rule determine." Now, this
powar to legislate and to bring the law before
the Parliament is given under the Consitution
regarding the conditions cf service; and such
matters. Therefore, this Ordinance has been
brought under the provisions of the

Constitution.

[20 DEC. 1993]

Now, some people are saying that wo are
derogating the position of the Election
Commission. How do we do it, Sir, He is
under the Constitution the Chairman. That
position is accepted. Everybody will accept it.
And he cannot be removed. What are the
protections given to him under the
Constitution ? He can-no: be removed except
by way of an impeachment. It is not available
to the other two members. That is a special
privilege which is given only to the CEC.
secondly, he is the Chairman. Nobody can
become Chairman when he is there And the
third is, when we have to remove, when the
President has to remove the other members,
we have to seek the recommendation of the
CEC. So, his position in the Constitution is
defined. We are not deviating even an inch out
of this position which is given in the
Constitution. Who has said that he shall not be
the Chairman ? Who has said that he can be
removed except by an impeachment ? Who
has said that he will not be consulted ? We are
keeping his position absolutely in tact. Any
apprehension to the contrary is misfoanded
and totally unfounded.

SHRI C. G. SWELL : Mr. Minister. can you
yield for a minute 7 You see the two
provisions under (5) of 324. The secord
proviso says : "Provided further that any other
Election Comoussioner or a Regional
Commissioner shall not be removed from
office except on the re-ccmmendation of the
Chief Election Com-missioner." You have
provided by this legislation that the other
Election Commis-s.ioners can be removed
only in the like manner as the Chief Election
Commessioner.

AN HON. MEMBER : No, No.
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SHRI G.G. SWELL : Suppose he does not
recommend, what happens ?

SHRI H.R. BHARDWAJ
provisions....

Sir, these

SHRI G.G. SWELL : Suppose he re-
commends that he cannot be removed What
happens ? There will be a stalemate.

SHRI H. R. BHARDWAIJ Sir, this
provision which is the reconunendation of the
Chief Election Commissioner is is not bindina
on the Government. He will be consulted in
the matter of recommen-daiion. Therefore,
this position with regard to other members is
totally different than [he CEC. On this issue,
there is no confusion. As I was submitting,
what is that we are today bringing before the
Hcuse ? We are going completely in
accordance with the Supreme Court's
recommendation ill Dhanoa's case.

Sir. 1 would like to briefly read para 21,
and I would not read the whole judge
ment. Para 21 says, I quote, "It is an ack
nowledged rule of transacting business in
a multi-member body when there is no

express provision to the contrary, the
business is to be carried on unani
mously." That is the first part of my

provision in the Act, It further says, "The
rule to the' contrary such as the decision
by majority has to be laid down speci
fically by spelling out the kind of majo
rity—whether simple, special, of all the
members or of the members present, and
voting, etc. In a case such as that of the
Election Commission which is not merely
an advisory body but an executive one,
it is difficult to carry on its affairs by
insisting on unanimous decisions." That is
why, Sir, these words, 'as far as possible
It further says, "Hence, a realistic approach
demands that either the procedure for
transacting business is spelt out..."—
Sir, I crave your indulgence to this wor
ding— ----- "transacting business is spelt
out by a statute or a rule." Sir, by statute
means the law, which is this Ordinanee, It
says, "or by arule." Sir,
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we are not traming rules. That means, we are
not taking it lightly. We are bringing a
legislation before this august House which is
fully competent to go into these matters. It
further says, .or a rule either prior to or
simultaneously with the appointment of the
Election = Commissioners or that no
appointment of Election Commissioners is
made in the absence of such procedure." Sir,
we have gone absolutely line by line with the
order of the Supreme Court. We are complying
with the order of the Supreme Court in letter
and in spirit. We are appointing the Election
Commissioners and on the same day— some
hon. Members raised this question as to why
did we bring the Ordinance. Sir, this is a
prevision in the order of the Supreme Court
that the day you appoint them, you must
decipher their role; you must define their role
in the Statute, or in the rule. We are not
bringing the rule. We have brought this
Ordinance and the Parliament was not in
session. There is no other mechanism except
by Ordinance that we can legislate on these
matters. So, we have now taken the ruling
word by word in Dhanoa's case and after these
two members were appointed, provisions in 9
and ID specifically deal with these matters.
The first is unanimity. Every-body has .praised
the Election Commissioner and I hope he Will
act according to that ,and he will take his two
members into confidence. He can say : 'We are
three members; let us sit together. I am the
Chairman. i allow Mr. A to deal with these
three States; Mr.B would deal with the other
three States and I will, deal with be rest.' They
can sit together and decide an all these
administrative matters. Why are they hesitant
to,do it ? We cannot ex-plain it ,as thon
.Members of Parliament here. .Onvce we
decide that there has to be a multi-member
Commission , then I will put a question to the
hon. House. Somebody Will have to decide as
to how they will wodk. And tie law spells that
out. In U.P there is one Chairman. He allocates
work. to various members and there is no
problem .The Chief Instice of the supreme
Court allocates and decides the roster of the
court. In the High Courts
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and in the Supreme Court, there is no
problem. They are All multi-member insti-
'utions. All these institutions are functioning.
But why did this problem arise here ?

SHRI P. UPENDRA : It is because of the
manner you appointed them.

THE  VICE-CHAIRMAN (SYED
SIBTEY RAZI) : No interruptions please.

SHRI H. R. BHARDWAJ : 1 want to
explain every point which the hon. Members
raised in this House, and it is my duty. But the
point is, once the Parliament wants a multi-
member Election Commission, then I have to
decide their role because in Dhanoa's case, the
Supreme Court said : 'Either don't appoint
them, or if you do that, either by a rule or by
Statute, define their working procedure.'
Transaction of Business rules are well-known
in every institution. Even in the Council of
Ministers we are having cur Transaction of
Business Rules, Allocation of Work. And this
is the healthy proce-lure which should be
followed by the institutions and I will be the
happiest man if the Election Commission did
that.

With regard to other point, I have already
refuted the charge of any motive being
attributed to the Government. The Government
is sincere. We have taken all parties into
confidence and I assure you with regard to
other matters also. Some .Janta Dal Members
even in the other House raised a question as so
why we cannot have a Constitutional
amendment. We are ready to discuss all
electoral reforms' with all the political parties.
All  election matters and all-remaining
electorals reforms will be discussed. But the
question is that when we take steps to
implement them, you do not support us with
the same vehemence that you show when you
ask us to implement them. That is where we
have a grievance.

Suggestions have been made by many hon.
Members and we have noted all
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these suggestions. But this is a limited
measnxe by which we have added  two
members and we have provided for the
traninction ot business. We have amended the
long Title also. Some Members asked as to
how can we do this. This is not limi-ted to the
Conditions of Service. We have provided and
if you want, 1 can read from (hose
provisions which say....

SOME HON. MEMEEKS : No, no, not
needed.

SHRI H. R. BHARDWAJ : So, that has
been given.

SHRI MENTAY PADMANABHAM : We
wanted a comprehensive Bill on electoral
reform.

SHRI il. R. BHARDWAI ; 1 have said that
I ara going to discuss it with all the political
parties with regard lo the comprehensive
Bill and wiH bring it.

I new request al! the hon. Members to
v/ithdraw their opposition to the Bill.

'THE = VICE-CHAIRMAN (SYED
SIBTEY RAZI) : New Mr. Viren J. Shah.

SHRI TINDIVANAM G. VENKAT-
RAMAN ; On a point of order.

THE  VICE-CHAIRMAN (SYED
SIBTEY RAZI) : No, I am not permit-ting.
Please take your seat. Please take your seal.

SHRI TINDIVANAM G. VENKAT-
RAMAN : I am on a point of order.

THE  VICE-CHAIRMAN (SYED
SIBTBY RAZI) : There is no question of
point of order. The business is running
according to the procedures and rules of the
House. So please sit down. I cannot permit
you at this point of time.

SHRI TINDIVANAM G. VENKAT-
RAMAN : He has not answered my point.

THE  VICE-CHAIRMAN (SYED
SIBTEY RAZI) : No, at the time of the

[20 DEC 1993]

Amendment Bill, 458

second rending. | may conalder please take
your seat.

SHRI TINDIVANAM G. VENKAT-
RAMAN : I seek your protccticn.

THE VICE-CHAIRMAN (SYED
SIDTEY RAZI) : After Mr. Shah has used his
right of reply, I may consider your request.

SHRI VIREN J. SHAH : Sir, the hon.
Minister when he introduced the Bill, began
from a prepared speech in which he quoted
Dinesh Goswami report and also quoted from
the judgement of the Supreme Court. He
quoted from paragraph 21 of the Supreme
Court judge-nent in Dhanoa vs. the Union of
India. He begin in by saying that for a long
time there las been a demand for a multi-
member Election C'onmiission. Perhaps, my
point has not been clearly understood. My
.Re-iolution is not against a multimember
Commission. The Resolution that I moved
was against the Ordinance as such. I gave
reasons. This is the 32nd Ordaiance brought
forward by the Government this year. In he
last Srasion also, this point was made and the
hon. Minister agreed that it should not be
done.

He talked about Electicm Commission's
ndependence and will of Parliament The will
cf Parliament could have been implemented
not by bringing forward an .Ordinance on 1st
October when the Govern-ment knows that
for three years this issue was pending and
there was the Disesh Goswami Committee's
report. The hon. Member, Mr. Vithalbbai
Patel, mentioned about it. Perhaps, if he roads
it, ite would find that it makes it very dear as
to how the appointments have to be made in
consultation with the Chief Justiee of India
and the Leader of the Opposition. We are not
against a multi-ntember .Com-mission at all.

I would ask the ton. Law Minister to look
at the Constituent Assembly debates of 1949,
particularly, when this article was broght in,
i.e. article 324, which
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was then article 289. Or. Ambedkar introduced He quoted paragraph 21. I would ask the hon.
it on 15th June, 1949. The debate on this took Minister to look at  paragraph 22 also. I read
place on 16th June, 1949. There werejust one sentence. 'Nothing can be farther
interesting Comments. I would like to  read from reality. In a democratic regime, the
only a part of it. Dr. Ambed-kar brought Govenmient leprescats the people. It adds
forward an amendment to his amendment. lto its  respectability and credibility, if the
have referred to what Mr. KM. Munshi had Government also owns its mistakes frankly'.
said. He said that Government also couldHe did  not read this portion. He read the
be corrupt. He mentioned i( at that time subsequent part. I would invite his attention to
which was accepted by Dr. Ambedkar. ~ WhO paragraph 23 also. It makes it clear. It
brought forward an amendment. The original says : '.. it is not possible to hold that the
clause 2 was that the Chief ElectionElection Commissioners have the same
Commissioner shall be appointed by the powers and he authority as the Chief Election
President. He said that this would be changed Commis- jioner' and it may well e that the
by his amendment. His amendment was 'The Chief Election Commiss oner has the power

appointment  of the Chief Electionto disregard  and override the views of
Commissioner and other Election he Election

Amsndment Bill

Clommissioners  shall, subject to the
provisions of any law— this was what Dr.
Ambedkar brought in-made in this behalf by
Parliament, be made by the President’. At
that time, eminent persons like
Ananthasayanam Aiyangar, T.T.,
Krishnamachari, K. Santha-nam .and others
demanded that this should not be accepted
without a further debate. The President of the
Constituent Assembly, Dr. Rajendra Prasad,
wanted that it should be voted, but in
deference to the wishes cf many Members, he
agreed for a debate.

I would recommend to the hon. Minister to
kindly read those debates not only in regard to
this article, but in regard to article 123 as well
which relates to the Ordinance making power.
He would see what kind of debates took place
regardless of any party affiliations. There
were great personalities. Even Pandit
Jawaharlal Nehru said that only in cases of
absolute-urgency when no other course was
possible, it should be resorted to. As I said,
this question of having a multi-member Com-
missioii is pending for the last three years.
Therefore, the bringing forward of an
Ordinance on Ist October has created doubts
in the minds of the people. Some may even
consider it as mala fide because of the
apprehension whether it would he properly
used or misused.

He qiioted from the  Supreme  Court
judgement in Dhanoa vs. Union of India.

Commissioners"
Subsequently, also  strong
ly criticised the appointment of
the two  Election Conunissoners

jy tho Government, in the same manner as the
Government did on 1st October. Now we will
have to wait as to what he Supieme Court has
to say on this. The Supreme Court also
mentioned that "the work did not warrant."
The Supreme Court Said so. And then in
clause 10(1) you have mentioned about
unanimity. The Supreme Court has also spelt
out this aspect very specifically.
..(Intenuptians).

they have

SHRI S.K.T. RAMACHANDRAN : Is it
relevant to this Bill ?

SHRI AJIT P. K. JOGI (Madhya Pradesh) :
He should refer to the Bill. .... (Interruptions).

SHRI VIREN J. SHAH : I respect the
views of hon, Mr. Jogi, but Mr. Jogi was not
present when I moved the Resolution. 1
moved the Resolution that the Ordinance
should not be approved. That is so simple,
and if he had been there, he would not
have asked me to refer to the Bill................
(Interruptions).

THE  VICE-CHAIRMAN
SIBTEY RAZI)
to be brief.

(SYED
: Yes, Mr. Shah, please 'try
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SHRI VIREN J. SHAH : I have to
continue for a while. It there are interrup-
tions. I cannot help.

THE VICE-CHAIRMAN (SYID SIBTEY
RAZI) : Yon take your time. I am just
requesting you.
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have done in this House but it is the
institutions which are important. That is why
our founding fathers worked on it for full 2-1]2
years and sst from 8.00 a.m. till 10.00 p.m. So,
institutions are important. So, do go in for
electoral reforms. We are for multi-member

Election Com-missoin but not in a haphazard
maimer like this; follow either the Goswami
Committee report or any other report. There
are a number of imports. Even the Chief |
Election Comissioner has sent two years back
a complete report to the Government about
what kind of electoral reforms should be
made.

SHRI VIREN J. SHAH : What were the
circumstances ? If you go through the
Constituent Assembly debates, the circutft-
stkaces that would merit such an Ordinance,
would be very dear. The hon. Law Minister
has not rather answered what wer- the
circumstances.... (Interrup-tions)... Here |
would like to mention what Dr.  Arabedkar
said on 16th June with regare to the
question of appointment. There is one
interesting point that Dr. Ambedkar made. Dr.
Ambedkar made that point in relation to the
point made not only by Prof. Shibban Lal
Saksena, but very respeciad Members from
the

Congress Party did not want the executive fo

have powers. To that Dr. Arabedkar

said, I am quoting :

SHRI SATYA PRAKASH MALAVIYA:
They have not even acknowledged that.

SHRI VIREN J. SHAH : So, with due

respect I still submit and request the hon.

Minister to follow the advice given by the

Supreme Court judgement which I read
and that is

"It adds to its respectability and
credibility, if the Government also owns its
mistakes frankly."

"The Drafting Committee had paid
considerable attention to this quesion
because as I said it is going to be one of our
greatest headches and as a via media it was
thought that if this Assembly would give or
enact what is called an Instrument of
Instructions to the President and provide
therein some machinery which it would be
obligatory on the President to consult
before making any appointment."”

I would request you to consider, it even
now and allow this Resolution to be passed
and withdraw the Bill.

THE  VICE-CHAIRMAN
SIBTEY RAZI) : Nowl will
motion. The question is :

(SYED
put the

"That this House disapproves of the
Chief Election Commissioner and other
Election Commissioners (Conditioms of
Service) Amendment Ordinance, 1993 (No.
32 of 1993) promulgated by the President
on the Ist October, 1993."

I am not going futher into the debate but that
could have been brought up. There was no
need for promulgating an Ordinance on a vital
matter like this because ultimatel the objective
was not fulfilled, none of these two Election
Commissioners could even function and the
election could take place as has been
mentioned by me. My only point is, and I
repeat, that Govemments or Chief Section

The motion was negatived.

Commissioners will come and go, we are not
talking about individuals at all. In fact, I am
sorry that some of the Members referred to
individuals which we should not

Now I put the Amendment moved by Shri
Satya Prakash Malaviya for reference

of the Bill to a select Committee to vote.

t

The amendment was negatived.



463 Chief Election Commissioner [RAJYA SABHA] Amendment Bill 464

Commissioners

I shall now put the motion moved by Shri
HA-RI Bhardwaj to vote; The quei-tion is;

That the Bill to amend the Chief
Bleution'  Conmissioner  and  other
Commissioners (Conditions of Service)
Act, 1991 as passed by Lok Sabha be taken
" into consideration.

The motions was adopted. We shall now
take up clause-by-clause: consideration of the
Bill. Clauses 2 to 5 were added to the Bill.

We shall now take up clause 6. There is one
amendment  (No, 1) by  Shri Shankar
Dayal Singh. (1) Clause 6—Amendment of
section 4.

RO W Tep . wTg gsasegw
T vmr s g PR “gw 2 dfig
21 ¥ §az qd” wahl & v Oy A
" wey  wfvewrfm  feg W

-The question was proposed.

st Wt oo fey: H S oo e
fooe 2 3z ug &6F o5 o Fwmr ¥
s2 wd #rmy @ xawt T wfge
w fo Fowmy § R Ty odwhE

o wrafgr  WWP. WP e W §-
{wmwatrr §
v ey (o Ao Q) o Ak

*faw

st vhex wame- oy Wil & fav @Y
8O- WIW: A6 TR - (FEEEW ) AR
o gy 2 A 5 101 af w o Wiw,
affm. B osgeT. & v wd ARl e
ArRwT. &T3qt o) w v feare fean oo gt
v pmt duew wadw & oW Taha
wt & fr afaler. g e @ & s
W e AT qem g fF
ey Ny wRp W W @ aErd
mxﬁ«%ﬁm@mz,wn@
ax-srveae Fiae 8 WeT TR g
Emg&zftmt safinr ot sRTEw ag

reases (m)

1993

SUAT RN BN ol

wgﬁwamgnfﬁl'r snfirn: wiy. wne
¥ AR quer A o8y 0w s T &
ot & wwwer @ ﬁir o By o

ot
iy

SHRI H. R. BHARDWADJ: Sir, no is one of
my very good friends . request him to kindly,
withdraw it.-

dt vwr ww f :  ae TH oW
oz ¥ fram wEL, ww ohdmm
feard - ot w@  Awr @ 9 awa faqr
wEod 4 ¥ dwww &y agw War
B )

The amendment (No. I) was,, by leave,
withdrawn:

THE VICE-CHAIRMAN (SYED SIB'
TEY RAZI) : Ishall now put clause ?
to vote.

Clause 6 was added to the Bill. shall now take

op clause 7. There is one' amendment Are you
moving it?
st wwe omuwe Fyo: sitar ag
wivdz W W of - Wi v e o}
s 65 W1 wWwag 62 FH W,
fie & w8 w1 d¢.T wEg
THE VICE-CHAIRMAN (SYBD SIB-
TEY RAZI) : I shall now put clause7 to vote.
Clause 7 was added to the Bill.
Clause 8 was added to the Bill.

There is an amendment by Shri Shankar
Dayal Singh for insertion of new Clause 8A.
Are you moviegrtt ?

Insertion of New Clause 8A (No.

3)

N vwe: www el wgen, § e
ot § fr e 2 ﬁﬁa 41 % gy,
fFferfafas Tar. ¥ ang, wwfy;

N A w&a forit - Fwbae
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warr & wv Faul ey gwr §

fedt o W owErd § Wi w@ W
M de gt awer fRum awr fratee
¥ wrgeft At gmmy”

The question was proposed.
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s foar grwg 9 ¥ 3w gefgen 7
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THE VICE-CHAIRMAN (SYED SIB-TEY
RAZI) : Are you pressing th* amendment ?

o wer  zomw fag gz ot @R TR
foq @ # a¢ 9t qwk v & w=r Y @
& wgAtABm § et o wm Aifag
AT oTT AT GgTEA § g T D FEm
1 # fawera faman g

At Wy fow o fdwma @ e v
Z 1 7Riw &g wvsiwm fem  (weaety)

SHRI H. R. BHARDWAJ : Sir, as I have
ahcady mentioned, there are some very nice
suggestions which have emanated from all the
speakers. I will have to go into them and then
come back again because 1 cannot do
anything unless we consult all the political
parties. I will go by the spirit of the discussion
today, We will put all these, including this
very thing, before all the political parties.

.. (Interruptions)

SHRI MENTAY PADMANABHAM
Can you suggest any time-frame ?

THE VICE-CHAIRMAN (SYED SIB-
TEY RAZI) Are you pressing the
amendment ?

SHRI SHANKAR DAYAL SINGH
Yes.

THE  VICE-CHAIRMAN (SYED Slh-
IEY RAZI) : The question is :

"Thai at page 2. after line 38, the
following  New Clause be
added,
namely —"

"8A. Any person, having acted as
Election Commissioner, shall not take
part in any general election and shall not
be a candidate at the Lok Sabha or
Legislative Assembly Elec-lion."

The motion was negatived.
The question is ;

"That Clause 9 stand part of  the Bill."
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The motion was adopted.
Clause 9 was added to the Bill.
added to the Bill.

Clause 1, the Enacting Formula and
Title were added to the Bill.

SHRI H. R. BHARDWAJ Sir,
move :

Clause 10 was
the

"That the Bill be passed."”

The question was put and the motion was
adopted.

THE CENSUS (AMENDMENT) BILL,
1993.

THE VICE-CHAIRMAN  (SYED SIB-TEY

RAZI) : Now wetakeup the Census
(Amendment) Bill, 1993.
SHRI G. SWAMINATHAN  (Tamil

Nadu) : We can take it up tomorrow,
Sit.

SHRI P. UPENDRA  (Andhra
. Tomorrow... {Interruptions).

Pradesh)

THE MINISTER OF STATE IN THE
MINISTRY OF HOME AFFAIRS (SHRI P.
M. SAYEED) : Sir,  move :

"That the Bill further to amend the
Census Act, as passed by the Lok Sabha, be
taken into consideration."

This Bill has been considered and passed
by the Lok Sabha on 9-12-1993.

SHRI G. SWAMINATHAN : A point of
order, Sir. We have decided that the House
would sit up to 6 o'clock. It it has to go
beyond that, you have to ask far the consensus
of the House. Without getting the consensus...

SHRI V. NARAYANASAMY (Pondi-
cherry) : No. It was decided in the Busi-
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ness  Advisory  Committee... {Interrup-

tions)

SHRI G. SWAMINATHAN It was
decided in the Business Advisory Committee
that the House would sit up to 6 o'clock.

THE VICE-CHAIRMAN (SYED SIB-TEY
RAZI) : 1 got your point.

SHRI G. SWAMINATHAN : For sitting
beyond 6 o'clock you have to take the
consensus of the House. Without taking the
consensus of the House, you cannot go
beyond 6 o'clock.

THE VICE-CHAIRMAN (SYED SUB-
TEY RAZI) : He is already on his legs; let
him finish. Then we will see.

THE VICE-CHAIRMAN (SYED SIB-TEY
RAZI) : Actually, as the Minister has said, it
has been decided in the BAC that the House
will sit longer and finish today's business.

SHRI G. SWAMINATHAN : No. It was
said the House will sit up to 6 o'clock.

SHRI P. UPENDRA : If necessary. You
have to take up the Census (Amendment )
Bill.

THE VICE-CHAIRMAN (SYED SIB-TEY
RAZI) : 1 think the House agrees to carry on
with the business. Yes, Mr, Minister.

SHRI P. M. SAYEED : The Census Act,
1948 was enacted to enable the Government
to take a census throughout India. Since then,
the census has been taken five times i.e. in
1951, 1961, 1971, 1981 and 1991. During the
1981 Census and more recently in the 1991
Census Operations it was felt that the existing
provisions of the Census Act, 1948 were not
adequate to tackle the problems that have
increasingly been experienced during the
successive Census rounds. It was common
experience of the Directors of Census
Operations and the census stafF that Census
Act required considerably strengthening to
permit- smooth conduct nf the census. Some
of the problems that need tidying over are; the
local authorities do not often readily agree to
make avail-





