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THE ARMY (AMENDMENT) BILL,
1992

THE MINISTER OF STATE IN THE
MINISTRY OF PETROLEUM  AND
NATURAL, GAS WITH ADDITIONAL
CHARGE OF MINISTER OF STATE IN THE
MINISTRY OF DEFENCE (SHRI S.
KRISHNA KUMAR) . Madam, it is my
privilege to bring before this august House the
Army (Amendment) Bill, 1992 which seeks to
amend the Army Act, 1950, the legislation
which  deals with the commission,
appointment, conditions oi service,
punishment, court-martial etc., in the working
of the Indian Army. Madam, the Army Act,
1950 was essentially a carry-over from the
original Army Act, 1911 in which only certain
basic changes were made in conformity with
the new Constitution of india under changpd
circumstances. The Indian Army has expanded
and diversified. Four decades have passed and
it was thought necessary by the Government
that eertain essential changes b, incorporated
and the Act amended to suit the changed
circumstances. Madam, the Army Act has 122
sections and only 22 sections of the total are
sought to be amended I shall be as brief as
possible. Out of the 22 sections, amendments
to 6 sections relate to change and amendments
to 5 sections are merely cosmetic. There has
been a new Criminal Procedure Code enacted
in 1973 replacing the original Criminal Proce-
dure Code of 1898. So wherever CrPc, 1898
appears it is sought to be replaced by CrPC,
1973. It is a consequential and cosmetic
change. Amendments to 9 sections are
proposals to avoid or delete provisions relating
to field punishment as penalty in the army is a
carry-over from the pre-independence days. It
is archaic in nature. It relates to physical har-
nessing of offenders and restraining them by
use of change and ropes and so on. This is not
in consonance with modern jurisprudence or
equity or human dignity. Happily this provi-
sion was never used by any court martial in its
verdic after independence. So it
is"'superfluous. So the field punishment
provision is  sought
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to be removed. Amendments relating to 9
sections are connected with the removal of the
field punishment. That means we have only
eight sections in which substantive variations
and amendments are sought to be made. I shall
say one sentence each giving the relational©
of each of these 8§ amendments. Amendment to
section 85 has for its purpose delegating the
powers of Commanding Officers, improving
the powers of Commanding Officers to allow
them to give repri-man to JCOs. This has
become necessary because the rank of the
Commanding Officer has been made higher
from Lt.-Col to Colonel. It is necessary for the
prompt despatch of work. In section 90 again
it is delegation. Previously only the Central
Government could deduct from the pay and
allowance of officers the charges for the
maintenance of wife and children etc. Now it
is sought to be delegated to prescribed autho-
rities because th, Army has expanded
manifold. In section 122, the change is sought
to be made on. the analogy of section 469 of
CrPC excluding the time span during which
the offence did not come to the knowledge of
the authority to initiate action. This is
necessary so that offenders do not escape on
the basis of the original time limit. In section
123, the period during which the person has
been evading arrest or disciplinary proceed-
ings and stay is granted by courts is sought to
be excluded from the period that is given
within which the offender has to be booked.
This is also sought necessary on the basis of
experience so that offenders may not escape
the net of the law. Under Section 127, we seek
to avoid double jeopardy for people punished
foy the court-martial. In the original Act, even
though an officer or a jawan may be
exonerated by the court-martial, an aggrieved
person can move the criminal court and
conduct cases against him. This will mean
double jeopardy. So we seek to avoid this sq,
that once the court-martial exonerates an army
officer or a jawan, no criminal liability will lie
for further prosecution against him.
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Under Section 142, previously, only-one
authority, the chemical examiner's report, can
be brought ki as evidence. Now the
Government has expanded the scope of the
forensic examination. We want to include, in
that Section, other authorities whose reports
can also be introduced in evidence .

Finally, Madam, under Section 169, the
period spent by an indicated officer or jawan
during investigation enquiry or trial is sought
to be ex eluded from the period of punish
ment. If somebody is punished or sentenced to
serve a certain period in prison and soon, the
period already spent by him in detention, trial,
etc. is sought to be excluded and only the
remaining period need be calculated as the
period of his sentence. Madam, we don't say
that this is a totally comprehensive
amendment. Only 22 sections, which have a
certain degree of urgency in terms el removing
anomalies and which have become necessary
"because of changed circumstances, have been
included. A committee of the Army is going
into the other sections to find out whether
changes are necessary and if it is necessary,
further amendments will be brought within a
year. The changes are progressive in nature.
They seek to remove anomalies. They are re-
quired for the effective functioning of our
glorious Army with great traditions. It is
necessary that this Army (Amendment) Bill is
passed by this august House so that the Army
can function effectively, the morale of the
forces can be maintained and the archaic
punishments which are no longer relevant can
be removed from the statute book. Madam, I
move:

That the Bill further to
Act, 195&, as passed by
be taken into con-

amend the Army
| the Lok Sabha,
| sideration.

The question was -proposed.

THE DEPUTY CHAIRMAN: Nov. I have
quite a number of names. But we have only
one hour allotted for
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this. So if the Members will consider
speaking accordingly, we can finish it within
that time.
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"The armed forces are governed by

the judge-advocate system, as provided by the
Army Act.
punishment to the guilty through the concept of
the gene. ral court-martial (GCM). Where a
man in uniform tries another man in uniform,

The Act prescribes justice and

under the Act based on army traditions, on, of
them being disciplined gets protection."”
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Discipline means, as General Marshal once
said, "to train, to teach and not to punish".
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A bench of the Supreme Court Mr. Justice
Y. V. Chandrachud, Mr. Justice D. A. Desai
and Mr. Justice A.N. Sen, observed in their
judgement that there was a need to remove the
archaic Army Act in view of the glaring
lacunae and to provide for an appeal to the
judiciary with a hope and belief that the
changes all over the English speaking
democracies will awaken our Parliament to
change the value system. These judges drew
the Government's pointed attention to the
glaring anomaly that the General Court-
martial did not give the brief reasons in
support of his conclusions, even in cases
where he had imposed death sentence.
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SHRI ASHIS SEN (West Bengal): Madam,
I wish to associate myself with the main
statement that he has made. It is a positive

statement.
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But in Kashmir and Punjab, the Army is
deployed. Police people are also deployed.
Now, they die in the process—they die in
action, actually. Their wives are not being
looked after. It is not necessary that they

should become war widows only when there
is a war. This is worse than a war—what is
going on.

SHRIS. S. AHLUWALIA: They are
fighting against the terrorists.

THE DEPUTY CHAIRMAN: This is a
very important point, Mr. Minister. You are
the Minister of State for Petroleum and also
the Minister of State for Defence. Pleas, look
into it because about those women nobody
bothers, about their children nobody bothers.
There are many instances, which I personally
know, where they are not being looked after.
So, please take this into consideration. ..
(Interruptions).. This is a very serious matter
because, after all, who is going to look after
those widows if he country is not going to
look after them?
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SHRI RATNA BAHADUR RAI

(West Bengal)- Mr. Vice-Chairman,
Sir, our Armed Forces have written
glorious chapters in the history of
'this country with their sweat and
Wood. After independence they have
heroically fought some major wars
and have earned prestige and glory
for the country. Besides, they have
and are engaged in combating a good
number of insurgencies in different
trouble-prone  regions of the country.
During the worst days of natural cal
amities our Armed Forces have always
stood by the side of suffering citizens.
The  sacrifices and  contributions  of
our jawans in the defence of our
motherland, for preserving the sovereignty
and integrity of the country require no
scrutiny or explanation. But how concerned
we are for their problems warrants serious
scrutiny and assessment. When the country is
in danger, jawans became a household word.
When the danger passes they are forgotten
like anything as an adage goes in English
"God and soldiers all men adore, in time of
danger and no more." This attitude is
unfortunate and condemnable. This should be
changed.

It is a welcome move that better
late than never teh Central Govern
ment. realising the urgency of bring
ing som, change in the existing Army
Act of 1950, have come out with cer
tain concrete amendments. But these
amendments are of a very limited
nature. As stated by the Minister the
purpose of the amendments to 22
clauses of this Bill—there are 196 Clauses
in total—is to provide more

[20 AUG. 1992] Bill,
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flexibility —and  better delegation  of
powers in order to more -effectively

handle the increased manpower and
resources of the Army and to do
away with the harsh, archaic and
obsolete provisions which are no

longer in conformity with the modern
jurisprudence.

It is a fact that our Armed Forces with their
long attachment with the British rule are yet
to get rid of the past colonial legacy. The
philosophy of an Armed Force which was
instrumental in the hands of imperialist rulers
to suppress the freedom movement in the
name of Army ethics or morality or discipline
cannot be the same as that of an Armed Force
of an independent republic. But, un-
fortunately, we are yet to formulate a
comprehensive policy regarding the Armed
Forces and running the affairs with the Acts
lended from the Colonial Army Act of 1911.
To make this Act more effective and compre-
hensive and to suit the changed conditions, |
feel, a detailed discussion is necessary for
bringing all the aspects of the Armed Forces
into assessment.

While expecting sincere discharge of duties
on the part of the Armed Forces, we should
not overlook our own omissions and
commissions that put their morale in
jeopardy.

There are allegations that in comparison to
other fields, the Armed Farces are neglected
while determining their status and prestige.
That is why young and brillant talents select
army careers as optional only. In 1947, when
India achieved Independence, the
Commander-in-Chief was No. 2 in
Government which, for a democratic republic
like India, is oerhaps too high. But, as alleged,
it hag been reduced to the 28th posi. tion now
which is too low. This process of devluation
of Armed Forces Officers' rank and status has
now percolated to every Government dep-
artment not only at the Centre but also in the
States.
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[Shri Ratna Bahadur Rai] In the army circles,
allegations are rampant that the bureaucrats
make the politicians amend the regulations to
improve their status and downgrade the status
of Armed  Forces Officers. Such
misunderstandings should be tackled with
proper care and concern.

It is true that discipline is the prime need in
the Armed Forces. But this should not be only
through coercion or imposition. Loyalty and
patriotism cannot be instilled in the hearts if
there is no spontaneity or sense of
voluntaryism. For this, mutual trust and
understanding between the civil and army
administration is necessary. Army Acts and
regulations should not overlook the problem
of the Armed Forces and their family
members.

When an army Officer or Jawan is retired
at middle age, he is faced with the problem
of re-employment. There is no secure post
for him. With the paltry pension, it is not
possible for him to maintain his
establishment.

There are problems of medical facilities for
the family members, particularly, living in the
interior rural areas. Due to the strict norms to
be followed, family members cannot take
advantage of the facilities.

During riots and disturbances, which have
become the order of the day, along with the
civil houses and properties, the properties of
the Armed Forces also are damaged, gutted to
fire or looted. There should be a provision for
their compensation.

There are constant complaints regarding
the delay in verification of recruits. This
delay which takes from three to four years
sometimes is due to the callousness of the
authorities at the training centres and civil
administration. Such callous acts cause great
financial loss to the serving soldier and
hamper his career.

The demand of one-rank, one pension is a
long-pending grievance of the Armed Forces.
Unfortunately, it is yet to be conceded.

If we are to make our Armed Forces
'unputdownable' in the real sense of the term,
their grievances should be considered on
special priority.

A, an experienced saying goes, it is not the
big armies that win battles but the good ones.
Our endeavour should be not only to increase
the strength of our army in number and size
but also to see that they are morally up
physically well and humanely good.

In the third world perhaps, ours is the only
apolitical army. It is our invaluable asset. Our
Acts and regulations should be to mould the
life and thinking of our Armed Forces to de-
fend and promote the high values of our
democracy, national integrity and national
pride.

With these words, I conclude. Thank you.
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THE VICE-CHAIRMAN (SHRI JAGESH
DESAI): Whatever it may be, Abdul Hameed
was known for his gallantry and sacrifice.

SHRI YASHWANT SINHA (Bihar) : He
is a recipient of Param Vir Chakra.
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THE VICE-CHAIRMAN (SHRI JAGESH
DESAI): If this is so, the Government should
look into it. If this is the state of affairs of the
family, the Government should look into it
and try to help them.
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SHRI S. KRISHNA KUMAR: Mr. Vice-
Chairman, Sir, I would like to thank, on
behalf of the Government, the hon. Members
who have participated in this debate. Shri
Shiv Char. an Singh, Shri S. S. Ahluwalia,
Shri S. S. Surjewala, Shri Ratan Bahadur Rai
and Shri Ish Dutt Yadav, all, have given
valuable suggestions for improving the
functioning of our armed forces. Sir you
would appreciate that if I venture to answer
all the points made by them which cover the
entire spectrum of the functioning of the
Indian Army, then my reply must perforce be
elaborate. I don't think the sense of the House
is such. It is not that I cannot afford a detailed
reply. I can. I would have loved it, but a
different situation. This

is not a reply to the demands  for grants. This
is only a discussion on the specific
amendments which have been brought  before
this  august House. Firstly, We ourselves
have admitted that for the last four  decades
the original Army Act was not sought to be
amended. These 22 amendments or the
amendments to the 22 Sections which have
been brought before this House relate to
removal of the provision for field punishment
which is in the nature of restraining the person
physically,  using chains and ropes and so on
which  might have been the done thing in the
distant past It is no longer relevant. ID is
archaic and the punishment hag not been
awarded ever in  independent India. There
are other punishmtnts which the courts-
martial, especially summary courts-martial
can  award while the army is on the march or
otherwise and they would suffice to deal with
any situation of discipline in the field. So 9
sections or amendments relate to the removal of
the provision for field punishment. Another 5
sections relate only to the change of the
nomenclature of the CrPC—CrPC, 1878 to
CrPC, 1973-So the substantive amendments
are only in relation to 8 sections, fortunately for
us and happily for us all the hon. Members
have supported the rationale for these
amendments. They have only said  that these
amendments should have been brought earlier.
But none of them have said that any of  these
amendments are i unnecessary or that the

amendments | should have been made in a
different | way. In fact, no amendment has
been| moved by any lion. Member of the i
Rajya Sabha.

THE VICE-CHAIRMAN (SHRI JAGESH
DESAI): Don't provoke them to make any
amendments.

SHRI S. KRISHNA KUMAR: Sir, I take it as
far as amendments are concerned, these 8
substantive amend-i ments are concerned,
there is consen-I  sus in this House that these
amendments are long overdue and that
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[Shri S. Krishna Kumar] these
amendments have been made with correct
rationale and they will be beneficial for the
better functioning of the armed forces. Sir,
many references have been made to the
functioning of the army, its discipline, the
corruption  which is alleged in the
functioning of the armed forces. Mention was
made about training. Mention was made
about rehabilitation of ex-servicemen and so
on. A large number of points have  been
made which relate to the  various facets of
the functioning of the army. As I said, these do
not relate to the army. As I said, these do not
relate to the amendments proper. Sir, as a
member of the Government and as
representatives in the Defence Ministry we do
admit that like any other segment or body
politic in the country, like any other section of
society in  the country the armed forces are
also not functioning in a perfect manner. We do
not claim it. The armed forces cannot be
isolated from  the functioning of the society
and  the body politic in this country Corrup-
tion and things like that are a general issue. Of
course, the points made by the Members, are
well taken. It is  the effort of the Defence
Ministry or for that matter it is the effort of any
Ministry or any responsible person to impove
the functioning of the organisation. There have
been many committees. Sir, all the hon.
Members asked, 'what is being done about this,
what is being done about that? It is not as if the
Defence Ministry is sitting idle. It is one of
the biggest Ministries. It is  highly
structured. There have been so many
committees which go into various aspects.
Improving of the functioning of the various
aspects of the Defence Ministry is a continuous
process. I would onjy like for the sake of
brevity to confine myself to two or three main
aspects of these amendments. Firstly, some of
the Members have said that in spite of these
amendments  the Army Act remains archaic
and to a large extent somewhat
unconstitutional and so on. I would like to say
that after the Army Act was promul-
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gated in 1»50 till date, in the last 42
years not a single section of the
Army Act, not any of the subordinate
legislations or rules and regulations
made under the Army Act has ever
been struck down by any High Court
or the Supreme Court in the count
ry, which means it is entirely cons
titutional. Not a single provision has
been struck down. Secondly the
founding fathers of our Constitution
themselves had acknowledged that the armed
forces should be treated in a separate
perspective. They have been insulated. The
framers of our Constitution have insulated the
armed forces, the court-martial and other pro-
ceedings from the power of superintendence
of the High Courts under article 227 (4) and
also from the extraordinary powers conferred
upon the Supreme Court, the grant of special
leave for appeal, etc. This specia’ dispensation
was given to the Army and the armed forces
in the Constitution in order to maintain the
sanctity and inviolability of military discipline
as against the general trend, general
manifestation in the society, the various facets
of the society, in our country. Sir. I would
only emphasise before this august House that
the armed forces are the last instrument of
State power...

THE VICE-CHAIRMAN (SHRI JAGESH
DESAI): Mr. Minister, Members will
appreciate if you can just reply to the points
raised by different Members.

SHRI S. KRISHNA KUMAR: This is
precisely what they have raised. Therefore,
Sir, discipline and morale are very essential
and if anybody can interfere with the court-
martial proceedings and during the court-
martial poceedings they can go to court and
so on and so forth, like in a civil area if the
Commanding Officers are not respected, we
cannot run the Army-I would have liked to
answer all the points. But...

THE VICE-CHAIRMAN (SHRI JAGESH
DESAI): Do you want to say something
about Mr. Abdul Ha-
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mid who was killed in the Pakistani war?

SHRI S. KRISHNA KUMAR: About martyr
Abdul Hamid and others, there are well laid-
down procedures on how our matrys have to be
res-*  pected and how variaus benefits have to be
given to their families. All this has been done not
only by the Central Government but by the
concerned State Government, so far as Abdul
Hamid is  concerned. We are not aware of
any privation to that family. We have taken note of
the hon. Members' suggestions and we shall
certainly consider them. We shall take into
account all the points raised by the hon. Members;
we have noted down all of them and shall certainly
implement whatever is possible. I would like to
conclude by saying that whatever has been
brought before you is progressive. It is in the
interests of the better functioning of the armed
forces. It has been long overdue. It is not totally
comprehensive. But as far as the other hundred
sections are concerned, a high-level
committee is going into each of these sections and
if any further amendment is necessary in the light
of the past experience, a revised legislation or
further amendments will be brought before the
House subsequently. I commend these
amendments for the consideration and passing
of this House.

THE VICE-CHAIRMAN (SHRI JAGESH
DESAI): Now the question is:

That the Bill further to amend the Army
Act, 1950, as passed by the Lok
Sabha, be taken into consideration.

The motion was adopted.

THE VTCT-CHAIRMAN (SHKI
JAGESH DESAI): Now we shall take up
clause-by-clause consideration of the Bill.

Clauses 2 to 19 were added to the Bill
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Clause 1, the Enacting Formula and the Title
were added to the BUL

SHRI S. KRISHNA KUMAR: Sir. I move:
That the Bill be passed.

The question was put and the motion was
adopted.

THE VICE-CHAIRMAN (SHRI JAGESH
DESAI): I think the statement is self-speaking
and I dont think that any clarification is
required. Anyhow... (Interruptiions) . . .1
don't think. You make the statement

SHRI SUKOMAL SEN (West Bengal):
You lay it on the Table. This> can be laid on
the Table.

THE VICE-CHAIRMAN (SHRI JAGESH
DESAI): If you want, I have no objection. I
have gone through it.

SHRI ASHIS SEN: But the statement
requires certain clarificaitons. This is not the
time for any statement. W, do not gel an
opportunity to ask for any clarifications.

THE VICE-CHAIRMAN (SHRI JAGESH
DESAI): See, there was a demand that he
should make a statement. That is why, he is
waiting.

SHRI ASHIS SEN: If he Kas waited so
long and if he cannot wait further, he can go
without making the statement.

THE VICE-CHAIRMAN (SHRI JAGESH
DESAI): If you want to ask for clarifications,
I have no objection.
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