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MM YSRY: I8 IRT <9 ST & o g fd Risie a=a €
...(Tag™). ..

MR. CHAIRMAN: Now, we take up further consideration of the
Marriage Laws (Amendment) Bill, 2001. Shri Javare Gowda - not present;
Shri Nagendra Nath Ozha- not present; Shrimati S.G. Indira - not present ;
Shrimati Shabana Azmi ...(Interruptions)...

MM WeRl: MY T& AN § ..(@YM)... (Y 8 dArl §
...(TAT). .

# TREARV BR (GST19): AR B 5T DI, T DI 5T DI
...(TAT). .

1. IR WS : TR RIS 4 Aferral & A1 ST SR 81 8T
& I Hel T8 81 V8T & ...(FqIH)...

Y AERIE ST WM (SR U ) IR ST o7} ¥R 3 HT 2
o R <21 9 aford GRRET ¥ ol 89 W Scfied &l 81 %e1 € ..(aaam)... it
HRBR - el AT fb g <21 H aferd G & ik S1 Bl IdTs 781 8l &l
2 . 98 WHR 7 3t FET T ofhT WReR 7 fgrR & IR 7 & ganrn
...(TIT). .

ot 5] IRAR (ORI : TR 3 T 81 8T & Sfefdl & HUR STHY
<Rau ..(aaum)... f7e1 S S ORET ' O|L(FQEF).. STd] SR9U
...(CTILT).... JTIDT AT SH ...(ILTH)...

a1 . YT Rl : [IER # TRl 3 R 2, Ussi &l WRaR 2
gAfeIY 3MIH! STer 8 I8 B, ...(aeM)... Toh fUser J@l g At
el 2 gy 5o 81 3@ § L..(aU)... IR-GR HIRTY S § IRAR
Pl fSaf &= 31 ..(=ag™)...

MR. CHAIRMAN: Now, we take up the Bill. Shrimati Shabana

Azmi.

GOVERNMENT BILLS

THE MARRIAGE LAWS (AMENDMENT) BILL, 2001

SHRIMATI SHABANA AZMI (Nominated): Sir, I rise to support
the Marriage Laws (Amendment) Bill, 2001. It is a matter of great shame that
54 years after Independence, the women in our country face severe
discrimination since their birth. In fact, they are not even allowed to be bom.
The latest Census figures indicate that, in the age group of 0-6, the
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number of girls is less, compared to the boys. Alarmingly, it has gone down.
It should be a matter of concern to all right-minded individuals. Girls are
discriminated against and they are also denied equal access to food, nutrition,
health, education and employment. Consequently, they end up by being
totally dependent on either their father or their brother and later on their
husbands. Alongwith this, the mind-set that exists is, the parents think that
their primary duty -- in fact, their only duty- towards their daughter is to get
her married off and then wash their hands off. Jg HFT STTaT ® fob forg v #

TSI DI Slefl T & 39 'R A Ryt 31 312} a7 311 A1f2 T | Alongwith

this, the constant pressure from all sections of the society to keep the
marriage alive, under all circumstances, makes it almost impossible for the
girl to leave an abusive home. There have been instances when a girl has
gone back to her parents and has said, "my husband beats me", and the
parents instead of saying, "this should not be allowed" have actually said
"gfy B AT, ThIY TS AR AT I AT and sent her back to that abusive

home. Such is the situation; which is why the women have to tolerate the
abusive relations in our society. Sir, filing for divorce is an almost impossible
exercise, because, firstly, it is a traumatising experience, and, secondly, there
is a great drain on the financial resources. She has absolutely no State
support. If she goes back to her parents' home, she seriously jeopardises the
chances of her younger sister getting married. She has no income of her own.
And, so, it becomes an almost impossible exercise.

Under these circumstances, one welcomes the Marriage Laws
(Amendment) Bill, 2001. But, Sir, on closest scrutiny, one finds that the Bill
seems to have a singular objective of introducing a 'time cap of 60 days' from
the date of receipt of notice, on interim applicants for:

— Alimony and expenses or litigation (Section 36 of the Indian Divorce
Act, 1869).

— Expenses on the suit, weekly or monthly pendente life maintenance
(Section 24 of the Hindu Marriage Act, 1955; Section 49 of the Parsi
Marriage and Divorce Act, 1936; and Section 36 of the Special Marriage
Act, 1954).

— Maintenance and education of children (Section 26 of the Hindu
Marriage Act, 1955; Section 39 of the Parsi Marriage and Divorce Act,
1936; and Section 38 of the Special Marriage Act, 1954).

201



RAJYA SABHA [22 August, 2001]

Now, often, these applications fail on account of the term 'income’'
of the husband being vaguely defined. Very often, the husbands pass of their
life-style maintenance on to the company. That is why it is extremely
important that the law should enable the Court to make sure that the lifestyle
of the husband is also included; never mind if he pays for it or his company
pays for it. Therefore, the following amendment is suggested:

"Provided that any application shall not be determined merely on the
basis of income tax returns or any statement produced by the
respondent. The court shall take into account the life-style of the
respondent as evident from his expenditure on food, clothing,
entertainment, housing, personal items and travel, irrespective of
whether such expenditure is incurred or borne by the respondent in
person or incurred or borne by any other person or company."

Then, there should also be an easy way of recovering the amount of
maintenance that is ordered. Accordingly, the law should empower the court
to direct the employer to deduct from the husband's salary and pay directly to
the wife. And, a similar provision may also be made in the case of debtors.
The following amendment is accordingly suggested :

"Where the Court is of the opinion that it is in the interest of justice,
notwithstanding anything in any law in force, it may, by an order,
direct the employer of the respondent or his debtor, to deduct the
amount of monthly allowance of maintenance or expenses payable
from his salary or debt and to directly pay the same to applicant.”

Sir, often, it becomes difficult to get the Respondent to disclose his
assets. Also, often, the woman has to continue with the litigation without any
money. Therefore, it is suggested that the Respondent be compelled to make a
disclosure of assets, and make self-assessment of his liability (for a period of
sixty days, i.e., until the interim application can be decided), which amount
has to be deposited with the court for disbursal to the applicant. The
following amendment is suggested :

"A person receiving notice of such an application shall be required to
submit a self-assessment of his means and a computation of what
would be his liability as maintenance expenses payable for a period
of sixty days along with his reply to the Magistrate and shall deposit
with the Magistrate the amount so computed for disbursal to the
applicant. An allowance under this section shall be payable
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from the date of the order, or, if so ordered, from the date of the
application.”

Sir, along with it, Section 25(3) of the Hindu Marriage Act
stipulates that maintaining "chastity" is essential to continue to enjoy the
right to maintenance. This provision is moralistic and archaic and is often
used to harass and embarrass lady litigants. It is recommended that this
provision be deleted.

Now, Sir, Section 27 of the Hindu Marriage Act enables the Court
to make provisions for the disposal of joint property. However, property
acquired during the subsistence of the marriage, in the name of either spouse
and all household goods acquired during the marriage, are not covered by
this section. This section should be amended to enable the court to allocate
all such property in an equitable manner to either party, on the dissolution of
the marriage. This will enable the court to take into consideration the
contributions made by the woman to build up her matrimonial assets.

In conclusion, while supporting the Marriage Laws (Amendment)
Bill, 2001, I wish to reiterate that suitable laws such as the Domestic
Violence Bill need to be implemented to reduce the domestic violence and
harassment of women.

Sir, the Christian community, by itself, has asked for amendment in
the Christian law. It is not being imposed from outside. That Bill is lying
before a Standing Committee of Parliament. I demand that it should be
brought for discussion and passed by the House as soon as possible.

THE MINISTER OF LAW JUSTICE AND COMPANY AFFAIRS
AND MINISTER OF SHIPPING (SHRI ARUN JAITLEY) : We are passing
it today itself.

SHRIMATI S.G. INDIRA (Tamil Nadu) : Sir, I welcome the
Marriage Laws (Amendment) Bill, 2001. It is a good measure to help reduce
the sufferings of the affected women. Sir, our leader, Dr. Puratchi Thalaivi,
has made various programmes for the upliftment of women in the State. I am
a practising advocate. I have some suggestions to make on the Amendment
Bill.

Sir, there is a clause which specifies that the alimony petition filed
by the petitioner i.e. the wife, should be disposed of within 60 days. But, in

203



RAJYA SABHA [22 August, 2001]

the amendment Bill, there is no specific clause in regard to recovery of the
money. After the order of the Magistrate is passed, if the husband fails to pay
the maintenance amount, the petitioner has to again go to the court for the
recovery of the money. That means, she has to file another petition or case or
suite before the Civil Court. That will also take so many years to be disposed
of. In the proposed amendment Bill, there is no specific mention about the
recovery of money from the husband. Therefore, I would request the hon.
Minister to make the necessary amendment in the parent law i.e. the Civil
Procedure Code.

[THE VICE CHAIRMAN (SHRI RAMA SHANKAR KAUSHIK) in the
Chair]

st Tieht STSTE (STR Ue¥): SUGHIRNd Heledl I8 faars fafy
(e a8 , 2001 W SR AT B Fifdh gHD! RIGR 9gd IR 31U
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St gRT <11 98 fIgre o/ T © 3R Ig AR Al &l e 60 faA i &
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BT Sitee fatg s ol 8 & qre ot 781 frerar © | saforg § /= st 9
FHEM B Y DTS AR 72 9971¢ | 5719 B Bl FHRar 2 df Sl IS gRT I8
0t Ffeaq foean Sire 5 Siia= frate s faar < <81 8 9% fofv 8rerT | 318
a7 STRISA 2T HRAT UST dfeth ST S dad STD] 918 BIFT TS AR Sia+
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RIS |

IuauTeas (St T IH BIRD): 51 Th. & . AR Al . T8 21 50
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37l T BT ARG (BIVICH) : AU S| T <@l ?
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1.00 P.M.

i et g ganferan: safay <@ {6 &9 sl afg=i &1 59 aRE 4
SN IETR TE1 HR Ahd | SHAY ST | TP ATEIH H H g1 Iredl g &
PUAT 11 BT Sicell Sil, a1 HE BN 6 Dls 5-7 AR RIS A1 Gof &
SHB! ART Fpfeit B¢ {6 ITH HH B9 81 2, $Y €I Bar 2, Ih
SIRY B Y AfATsi o1 2ol fHar S & AR enfedi § 4 81 &
TR T I §1 SO 91 9R H 37U A1eqH ¥ el aredl § % 99 H $B
1 & S T[ORId, USTTd, G981 | oRdl AT faaeli # =rel 1 81 I8 98 T8 a1d
St foreft ) Afew # 721 € a8 # 989 & 9 3@ @1 § | A SN A IR MR
2 6 9 SRT &g ¥ a1rueh Areww | W™ A G o Bl faen | ueie 9,
TSR ¥ AT AT 9ol Y € | 31 AT 81 R8T 8 | U g1 JRT {79 84RT
T o7l TE gE, S @ Q-] - wnfedt 81 gt € I8t AR
SWIBR < od & AT ARS GRI a1rar fhedt & STRT 35-35, 40-40 I9 &b 1T g
qfeel & el PR 1 SD! SI-<HT HE I 3Tq T T © | R Ped & 31T
H SR SHIDBT I JAIDT YIRS ¢ Sarg 41, SRR & fofg aifeh 9o
81 81 € 3R IR IR g9 & F1 g1 Aol & b I8 1 71 81 3 ST Sfd g
<A 2T Bl © G gl e arelt i STR Wl et Sy, a1 et Sy«
YT DI of ST 1 BIRI BRI & cifh oy IqB! U &b foly Hag &
PR & 98 Goal Sl WIgeic © 98 o2 § SIS 7 Sy 2Ma] Tad BRI $R I
AIhR ST TR IH JHERT dsd! gRT RUIC S U, S Ugel WMal-aT o,
3R g Tt 2Tl oY T/T B Al IFD! A {6 Fawn QIRUIE W 18] gl
HRT TR ATE & 6 DI b T8I TSl SR Pl ST dlell 24 €S b WY
SITQATT | 31T YR & TIRYUIE IR Udh ol Wi © IR Rl BIg g & Rrasy
&IgT g3l 8, S g8 & ST g8 € PR 98 I1 SIS ey s 99 W
Rrdrad o a1 39 a7d & forg 1g gfery R Sy iR Swat wgpfe 81 Sy
AT I D! DI TIRUIC R Refits el Se I VY 1 gaveq &1 91y
BRI AfEAT3ll & A1 8- AT fawii H I8 arel HRA QST &b A1l H Sl
AT R & ISP [y § TRPR Bl FV B & (7Y 3T F Hal § |
CREICY

SqquTee (3N |1 ey BIRR): 399 UBd fb am=g d3) S 31
T ¥, § F& B 1Y o1 A1 o 3l e 4 usel 89 39 fagysd a1 aiika
P, < T SN W HRAT B T8 DR S <lfbT HISTATIDI BT THI 9T AT S|
..(FTIT)...

el AR RN : 98Iy, 399 U &l HAl Sl 39 U HRAR, 89
Y Tred o5 A=t St oy e, Sfe T T SR | gl H 3Mud HIeH | iR
e & A1 § e w1 I b w31 Sft 51 98 S ugddhaH! Bl ¥ SHSD
fog @ & a1 @R FRal g, AT S8l & SHA gdied § AR Sl
Afeerall & WA S 2, TR F WA S & 3 37 SareT Sgwaget 8
o S99 IS FINT HRA B STHIA 21 TS Sl 1T BIST AT AT o B
31T & SO ol 89 halg
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T e &, Gfh AT AR MY & 3R AT Tgdrdbad! [ & g9d forg @ ama
HIgdTe & UTH © clfh 3T 7 Fa $l BH F B Ig fqeary Iy, I8
3ITETA SITY o T o 1 &, i1 g forT aneniRa Hewrayel €, 39 99
DI AT FH PN AR T =TT & YR TR 3T I BILAT DI TS BT H
AT B § [ AT AT AR 9 914 b AT Bl V8] 8 AR AR
NG <7 RET & WAl 30 qrgo[a 89N B A1 Sif A7 fafer #3i7 Sff a1
AR WRBR 39 AR &I el § X8l 5 SAIY 379 3T I IR R1Y 8 AR
AR o Aferall ® RE | § 99 RIY Il § b M9 W 3l I8
e < b ST Ueh FATMOT BT of PR AR 3R I <1 forer amenRa

JTAHTATY 2 ST WH Pl

IuaHTIe (21t T 9N BIfdR) : I H1 il

SHRI ARUN JAITLEY : Sir, I am extremely grateful to the
Members of this House, who have spoken on the subject, and all of them have
supported this legislation. Some of them have also made detailed suggestions
about removing anomalies in various other laws, so that women's
empowerment, by way of these security measures, can actually take place.
Sir, on the one hand, we are speaking in terms of empowerment, political
participation, economic development and independence, and on the other
hand, here, we are dealing with the law, which actually aims to save one
section of the society, which, after a broken marriage, is actually pushed into
a state of virtual destitution, and the experience of the society has been, that a
large number of these matrimonial disputes have been pending in courts all
over the country. There are two, three courts in every district of the country,
which are only dealing with these issues.

These disputes go on for years, and most of them eventually get
settled at some stage or the other. What the women also expect is some
reasonable compensation so that they are in a position to support themselves,
and have a life of dignity even after a broken marriage itself. One of the
weaknesses in law which had been noticed was, the process of payment of
maintenance during proceedings and after proceedings was painfully slow,
and being slow, it used to take years before the compensation could be given
to them, and women therefore, during this period, had absolutely no
resources, either for themselves or even for children, who were dependent
upon them. So, the limited object of this law is that, in all such cases, we must
endeavour to ensure by a legislative mandate that the courts must endeavour
to show that within sixty days of the application being moved, the alimony
question can be decided. We have also made laws more or less very similar.
These are different personal laws,
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and therefore, one of the policies of the Government and the Parliament has
been that, when we amend these personal laws, we also see what the reaction
of the communities themselves is, and therefore, today, the alimony across the
board, will also comprise of maintenance charges, also payment of litigation
expenses, educational and maintenance expenses of children, who are
dependent upon women, and the effort is that this should be paid within a
period of sixty days. Several suggestions have been made. Mr. Kapil Sibal, in
fact, made a suggestion that the amounts may have to be periodically
increased, and therefore, is it possible to have a legislative change so that
they are linked to the cost of living index itself? Sir, orders in terms of
maintenance are always interim, and being interim, they are liable to be
changed for several factors. They can be changed for the facts suggested by
Mr. Kapil Sibal that there has been an increase in the cost of living index,
they can be increased because the liability of the woman itself increased, they
may be increased because the husband's income and resources went up, and
being interim, it may not be proper for the legislature to define it only to a
cost of living index, because, inflation may actually increase in a given year
by five per cent. But the husband's income will not increase one-and-a-half
times. Therefore, the amount has to be increased and, therefore, this
discretion of interim payment is always left to courts.

There were three, four other suggestions which were made. One of
them was, "Why should the right to residence not be a part of maintenance
itself?" Mrs. Ray made this suggestion which has been referred to by others
also. One of the difficulties that women normally have, after they are driven
out of the matrimonial homes, is where to live. A one suggestion was that
they must have a right to continue to live in that home even after a
matrimonial break-up. These are all social issues. It may or may not be
conducive for her to live in that house because the acrimony in that house
itself may be of such a nature, these are all matters which are left to the
variables of a given situation. ...(Interruptions)...

PROF. (SMT.) BHARATI RAY (West Bengal) : Would you yield for
a minute, Mr. Minister? If you give the Woman a right to live in the
matrimonial home, then she cannot be driven out forcefully. That is the point.

SHRI ARUN JAITLEY: May I just suggest that this was a question
which will be variable depending on each case? There may be circumstances
when she may be able to live there if there is a separate
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portion. There may be circumstances where the acrimony must be such it may
not be in her own interest to live there, but to go and live elsewhere. But the
point is very well taken that the cost of residence expenses ...(Interruptions)...

St -1 gA(f9BR): T8 T4 S BR | X8 ol © SId S YRE
forel FIifes 19 gfer-ueil # o19a Il § d1 S B ST BT W] 9 SfTell © |
feTT PIs VY aT 81 AT(RY....(IE ). .

SHRI FALI S. NARIMAN (Nominated) : Magistrates should be
empowered to make that provision. ...(Interruptions)...

SHRI ARUN JAITLEY: That is quite a useful thing. I quite agree
with the spirit of that suggestion which has been made, but if we see the trend
how law and judgment law is also developed in the last few years, the right to
residence now has been specifically held to be a part of the quantum of
maintenance, and, therefore, discretions have been given now to courts, that
when they determine amounts of maintenance, what the cost of residence will
be if she has to separately live and hire a residence for herself or whether she
has to live there—these are all factors which judges have to take into
consideration. But I agree with the spirit of your suggestion that mere
payment of some allowance for food or her children's education itself is not
enough. A shelter has to be part of right to residence, and that quantum of
residence expenses has to be either a part of the maintenance amount or it has
to be separately provided for unless she is in a position, as you have
suggested, to live in that same house if her security so ensures. But I may just
tell you that now law has been widened enough to include th©, cost of living,
acquiring a residence on rent or otherwise, as a part of the maintenance
expenses itself. Therefore, it is already there, and, in fact, we see how it
develops because the Supreme Court has, two or three years ago, held that
while awarding these maintenance amounts, residence requirement has to be
taken into consideration. This has already become a part of our law.

The second suggestion which was made is also very well taken.
Shabanaji made this suggestion, and this was supported by some others.
Meenaji, in fact, said, "Should we not have a fixed amount which is to be
given, prescribed by law?" You can't have a fixed amount because the amount
should be variable as per the requirements and as per the resources of the
husband. But as far as the income of the husband is concerned, at times, the
declared income becomes understated and,
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therefore, women may not get justice, and, therefore, now 6w«n life-style and
expenses undertaken by the husband are a very relevant consideration in
determining what amount of maintenance should be awarded to his wife
because she is entitled to live in the same life-style in which she would have
lived had she continued to live with her husband. That is whole spirit of the
Maintenance Law itself.

DR. ALLADI P. RAJKUMAR (Andhra Pradesh) : At least you can
fix some percentage. Instead of a fixed amount, at least, fix some percentage
of the resources of the husband.

SHRI ARUN JAITLEY : Percentage is also now a part of this. Once
we lay down this law and the maintenance is interpreted, instead of having a
fixed percentage of increase, the courts are normally there to provide any
amount between one-third and one-fifth, depending on the circumstances.
Now, the variables are, who are the children living with; what is the
likelihood of the children's expenses; what is the kind of food they are going
to get; what is the life-style the husband is having. These are also judicial
discretions which have been given. These are very strict guidelines which the
courts, repeatedly, over the last few years, have laid down. You are right that
it has to be a reasonable part of the husband's income. The requirements
linked to his life-style and the requirements linked to the lady's right to
residence, where the children would live, are all part of it.

Several suggestions have been made with regard to the other laws
which also require a change. We are undertaking a study of a large number of
these laws. In fact, suggestions were made that, as far as the Indian Divorce
Act for Christians is concerned, the outer limit of one-fifth should be deleted.
We introduced the Bill in Parliament. When it went before the Standing
Committee, a large number of Christian organisations, including the Church
authorities, appeared before it and they themselves volunteered to say,
"Please remove this". Therefore, the amended legislation, which is coming up
for consideration today, which is listed for today, has also a provision for
removing the jurisdiction of the High Courts to annul a marriage, and the
marriage could be annulled by the District Judge himself so that they don't
have to incur different expenses. A suggestion has been made by Sarlaji that
this was a small step forward, I agree with that. But the effect is that it gives a
legislative indication that the courts must now expedite the payment of
maintenance.
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There are a large number of laws where it is necessary to take many
steos forward. Some of them we have already reviewed. In fact, three of them
are listed before this august House. If there are any suggestions, they are
welcome. We are conscious of the. fact that there are some discriminatory
aspects in some personal laws. But, as I said, the policy with regard to
personal laws, normally, is that when you suggest amendments to these
personal laws, you consult the community itself, and, therefore, it is a process
which has to be gradually undertaken. Even on the Indian Divorce Act, when
we discussed it, initially, there was some section which was reluctant. But the
women's organisations prevailed upon the entire community and the entire
community has now come forward and supported these amendments. I am
sure, if the pressures are kept on, the community itself will come forward and
support this kind of suggestions. As far as the Government is concerned, we
are willing to make as many changes to these laws as are acceptable to the
community and the Parliament to ensure that proper rights are given to them.
With these observations, I propose to the House that this Bill be accepted.

JUHHTETE (3} T1 THR FifIR): 319 H faare fAfer (deirer) fadaas ,2001
Bl dIe & folg G 7T FE & +-

for yraiw faare faeoe srffm |, 1869 TR faarg siR faare-faeee
AR , 1936 faRIy faare srferas L1954 3iR f&=g faare i , 1955 @1
IR FeNE B Tl fags R foar fear v |

ITaHTIE (21} I FhY HIfRR ):379 1 fItye N gRER faaR o3|

&IRT 2 | TRT 9 I [JERID BT 3T a4
E1RT 1 ST G MR eh wiepe §Y

SHRI ARUN JAITLEY: Sir, I beg to move:
That the Bill be passed.

TR UR A T 1T 3fR 98 Wi gall

IgquTeas (3t 1 AhR BIRIR):3T TH <l AH gRT ANl b A
ety Y =iy wemad fafdy () faderas |, 2000 TR faar a3
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