RAJYA SABHA [22 August, 2001]
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MR. CHAIRMAN: Now, we take up further consideration of the
Marriage Laws {(Amendment) Bill, 2001. Shri Javare Gowda - not present;
Shri Nagendra Nath Ozha- not present; Shrimati $.G. Indira - not present ;
Shrimati Shabana Azmi ...fimnterrtptions)...
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MR. CHAIBMAN: Now, we take up the Bill. Shrimati Shabana
Azmi,

GOVERNMENT BILLS

THE MARRIAGE LAWS (AMENDMENT) BILL, 2001

SHRIMATI SHABANA AZMI (Nominated): Sir, | rise to support the
Marriage Laws (Amendment) Bill, 2001. It is a matter of great shame that 54
years after Independence, the women in our country face severse
discrimination since their birth, In fact, they are not even aliowed to be
born. The latest Census figures indicate that, in the age group of 0-6, the
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number of girls is less, compared to the boys. Alarmingly, it has gone
down. It should be a matter of concern to alt right-minded individuals. Girls
are discriminated against ang they are also denied equal access 10 food,
nutrition, health, education and employment. Consequently, they end up by
being totally dependent on either their father or their brother and later on
their husbands. Alongwith this, the mind-set that exists is, the parents think
that their primary duty -- in fact, their only duty-- towards their daughter i1s
to get her married off and then wash their hands off. & w1 oTen & % faR
W H g ) Il o 2 3w o A E Iud el auw s mfRw
Alongwith this, the constant pressure from all sections of the socisly 1o
keep the marriage alive, under all circumstances, makes it almost impossible
for the girl 10 leave an abusive home. There have been instances when a
girl has gone back to her parents and has said, “my husband beats me-,
and the parents instead of saying, "this should not be allowed™ have actually
said ‘ofy & @ & vew yws AR fm & T and sent her back to that
abusive home. Such is the situation: which is why the women have to
tolerate the abusive relations in our society. Sir, filing for divorce 15 an
almost impossible exercise, because, firstly, it is a traumatising expenence,
and, secondly, therg is a great drain on the financial resources. She has
absolutely no State support. If she goes back 10 her parents’ home, she
seriously jeopardises the chances of her younger sister getting married. She
has no income of her own. And, 50, it becomes an almast impossible
exercise.

Under these circumsiances, one welcomes the Marriage Laws
(Amendment) Bill, 2001. But, Sir, on closest scrutiny, one finds that the Bill
seams 10 have a singular objective of introducing a ‘time cap of 60 days’
from the date of receipt of notice, on interim applicants for:

- Alimony and expenses or litigation (Section 36 of the Indian Divorce
Act, 1869).

- Expenses on the suit, weekly or monthly pendents life maintenance
(Section 24 of the Hindu Marriage Act, 1955, Section 49 of the
Parsi Marriage and Divorce Act, 1936; and Section 36 of the
Special Marriage Act, 1954),

- Maintenance and education of chidran (Section 26 of the Hindu
Marriage Act, 1955, Section 39 of the Parsi Marriage and Divorce
Act, 1936; and Section 38 of the Special Marriage Act, 1954).
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Now, often, these applications fail on account of the term ‘income’
of the husband being vaguely detined. Very often, the husbands pass of
their life-style maintenance on to the company. That is why it is extremely
important that the law should enable the Court to make sure that the fife-
style of the husband is also included; never mind if he pays for it or his
company pays for it. Therefore, the following amendment is suggested:

*Provided that any applcalion shall not be determined merely on
the basis of income tax returns or any statement produced by the
respondent. The court shall take into account the hfe-style of the
respondent as evident from his expenditure on food, clothing,
enterlainment, housing, perscnal items and travel, irrespective of
whether such expenditure is incurred or borng by the respondent in
person or incurred or borne by any other person or company.”

Then, there should aiso be an easy way of recovering the amount
of maintenance that is ordered. Accordingly, the iaw should empower the
court to direct the employer to deduct from the husband's salary and pay
directly to the wife. And, a similar provision may alsc be made in the case
of debtors. The following amendment is accordingly suggested

"Where the Court is of the opinion that it is in the interest of
justice, notwithstanding anything in any law in force, it may, by an
order, direct the employer of the respondent ¢or his debtor, to
deduct the amount of monthly allowance of maintenance or
expenses payable from his salary or debt and to directly pay the
same 10 applicant.”

Sir, often, it becomes difficult to get the Respondent to disclose his
assels. Also, often, the woman has to continue with the litigation without
any money. Therefore, it is suggested that the Respondent be compelied to
make a disclosure of assets, and make seif-assessment of his liability {for a
period of sixty days, i.e., until the interim application can be decided}, which
amount has to be deposited with tha court for disbursal to the appiicant.
The folltowing amendment is suggested :

"A person receiving notice of such an application shall be required
to submit a self-assessment of his means and a computation of
what would be his liabilty as maintenance expensses payable for a
period of sixty days along with his reply to the Magistrate and shall
deposit with the Magistrate the amount so computed for disbursal
to the applicant. An allowance under this section shall be payable
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from the date of the order, or, it 50 ordered, from the date of the
application *

Sir, along with it, Section 25(3) of the Hindu Marriage Act stipulates
that maintaining "chastity” 15 essential to continue to enjoy the nght to
maintenance. This provision is moralistic and archaic and is often used to
harass and embarrass lady litigants. It 15 recommended that this provision
be deleted.

Now, Sir, Section 27 of the Hindu Marriage Act enables the Court
10 make provisions for the disposal of jont property. However, property
acquired during the subsistence of the marriage, in the name of ether
spouse and all household goods acquired durng the marniage, are not
covered by this section. This secton should be amended to enable the
court to allocate all such property in an equitable manner 1o either party, on
the dissoiution of the marriage. This will enable the court to take inlo
consideration the contributions made by the woman 1o buld up her
matrimonial assets.

In conclusion, while supporung the Marriage Laws {(Amendment)
gill, 2001, | wish to reiterate that suiable laws such as the Domestic
Viglence Bill need to be implemented to reduce the domestic violence and
harassment of women.

Sir, the Christian community, by itseif, has asked for amendment in
the Christian law. It is not being imposed from outside. That Bill is lying
before a Standing Committee of Parliament. | demand that it should be
broughl for discussion and passed by the House as soon as possible.

THE MINISTER OF LAW JUSTICE AND COMPANY AFFAIRS AND
MINISTER OF SHIFPING (SHRI ARUN JAITLEY) : Woe are passing it 1oday
itseif.

SHRIMATI S.G. INDIRA (Tamil Nadu) : Sir, | welcome the Marriage
Laws (Amendment) Bill, 2001. It is a good measure to help reduce the
sufferings cf the affected women. Sir, ouwr leader, Dr. Puratchi Thalaivi, has
made various programmes for the upliftment of women in the State. { am a
practising advocate. | have some suggestions 1o make on the Amendment
Bill.

Sir, there is a clause which specifies that the alimony petition filed
by the petiticner i.e. the wife, should be disposed of within 60 days. But, in
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the amendment 8ill, there is no specific clause in regard 10 recovery of tha
money. After the order of the Magistrate is passed, if the husband fails to
pay the maintenance amount, the petitioner has to again go to the court for
the recovery of the money. That means, she has to file another petition or
case or suite before the Civil Court. That will also take sQ many years to be
disposed of. In the proposed amendment Bill, there is no specific mantion
about tha recovery of meoney from the husband. Therefore, | would request
the hon. Minister 10 make the necessary amendment in the parent law i.e.
the Civil Procedure Code.

[THE VICE CHAIEMAN (SHRI BAMA SHANKAR KAUSHIK) in the Chair]
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SHRI ARUN JAITLEY : Sir, | am extremely grateful to the Members
of this House, who have spoken on the subject, and all of them bhave
supported this legislation. Some of them have also made detailed
suggestions about removing anomalies in various other laws, so that
women's empowerment, by way of these secunty measures, can actually
take place. Sir, on the one hand, we are speaking in terms of
empowerment, political paricipation, economic  development  and
independence, and on the cother hand, here, we are deaing with the law,
which actually aims to save one saction of the society, which, after a broken
marriage, is actually pushed into a state of virtual destitution, and the
experience of the society has been, that a large number of these
matrimnonial disputes have been pending in courts all over the country. There
are two, three courts in every district of the country, which are only dealing
with these issues.

These disputes go on for years, and most of them eventually get
settled at some stage or the other. What the women also expect is some
reasonable compensation so that they are in a position to support
themselves, and have a life of dignity even after a broken marriage itself.
One of the weaknesses in law which had been noticed was, the process of
payment of maintenance during proceedings and after proceedings was
painfully slow, and being slow, it used to take years before the
compensation could be given to them, and women therefore, during this
period, had absolutely no resources, either for themselves or even for
children, who were dependent upon them. So, the limited object of this law
is that, in ali such cases, we must endeavour to ensure by a legislative
mandate that the courts must endeavour to show that within sixty days of
the application being moved, the alimony question can be decided. We have
also made laws mors or less very similar. These are different personal laws,
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and therefore, one of the policies of the Government and the Parliament has
been that, when we amend these personal laws, we alsg see whal the
reaction of the communities themselves is, and therefore, loday, the alimony
across the board, wiil also comprise of maintenance charges, also payment
of litigation expenses, educational and maintenance expenses of children,
who are dependent upon women, and the effort is that this should be paid
within a pericd of sixty days. Several suggestions have been made. Mr.
Kapil Sibal, in fact, made a suggestion that the amounts may have to be
penodicalty increased, and therefore, 1S it possible to have a legisiative
change so that they are linked 1o the cost of living index itself? Sir, orders
in terms of maintenance are always interim, and being interim, they are
liable 1o be changed for several factors. They can be changed for the facts
suggested by Mr. Kapil Sibal that there has been an increase in the cost of
living index, they can be increased because the liability of the woman itself
increased, they may be increased because the husband's income and
resources went up, and being interm, it may not be proper for the
legislature to define it only to a cost of living index, because, inflation may
actually increase in a given year by five per cent. But the husband's
income will not increase one-and-a-half times. Thearefore, the amount has to
be increaseg and, therefors, this discretion of interim payment is always left
to courts.

There were three, four other suggestions which were made. One
of them was, "Why should the right to residence not be a part of
maintenance itself?" Mrs. Ray made this suggestion which has been
referred to by others also, One of the difficulties that women normally have,
after thay are driven cut of the matrimonial homes, is wheare to live. A one
suggestion was that they must have a right to continue to live in that home
aven after a matrilmonial break-up. These are all social issues. H may or
may not be conducive for her to live in that house because the acrimony in
that house itself may be of such a nature, these are all matiers which are
left to the variables of a given situation. .../imerruptions}...

PROF. (SMT.) BHARATI| RAY (Wast Bengal) : Would you yield for a
minute, Mr. Minister? If you give the Woman a right to live in the
matrimonial home, then she cannot be driven out forcefully. That is the
point.

SHRAI ARUN JAITLEY: May | just suggest that this was a guestion
which will be variable depending on each case? There may be
circumstances when she may be able to live there if there is a separate

207



RAJYA SABHA [22 August, 2001)

portion. There may be circumstances where the acrimony must be such it
may not be in her own interest to live there, but to go and live elsewhere.
But the point is very weill taken that the cost of residence expenses
...(Interruptions)...

st v g (REw) - 98 0 99 == A 17 At & 9" IR gran
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SHRI FALI S. NARIMAN {Nominated) : Magistrates should be
empowered 1o make that provision. ... finterruplhonsy}...

SHARI ARUN JAITLEY: That is quite a useful thing. | quite agree
with the spirit of that suggestion which has been made, but it we see the
trend how law and judgment {aw is also developed in the last few years, the
right to residence now has been specifically held to be a part of the
quantum of maintenance, and, therefore, discretions have been given now
10 courts, that when they determineg amounts of maintenance, what the cost
of residence will be if she has to separately live and hire a residence for
herself or whether she has t¢ live there--these are all factors which judges
have to take into consideration. But | agres wilth the spirit of your
suggestion that mere payment of some allowance for food or her children's
education itself is not enocugh. A shelter has to be part of right to
rasidence, and that quantum of residence expenses has to be either a part
of the maintenance amount or it has to be separately provided for unless
she is in a position, as you have suggested, to live in that sama house if
her security so ensures. But | may just tell you that now law has been
widened encugh to include the cost of living, acquiring a residence on rent
or otherwise, as a part of the maintenance expenses itself. Therefore, it is
already there, and, in fact, we sea how it develops because the Supreme
Court has, two or three years ago, held that while awarding these
maintenance amounts, residence requirement has to be taken into
consideration. This has already become a part of our law.

The second suggestion which was made is also very well taken.
Shabanaji made this suggestion, and this was supported by some others.
Meenaiji, in fact, said, "Should we not have a fixed amount which is to be
given, prescribed by law?" You can't have a fixed amount because the
amount should be vanable as per the requirements and as per the
resources of the husband. But as far as the income of the husband is
concarned, at times, the daclared income becomes understated and,
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theretore, women may not get justice, and, therefore, now aven life-style
and expenses undertaken by the husband are a very relevant consideration
in determining what amount of maintenance should be awarded to his wife
because she is entitled to live in the same life-style in which she would have
lived bad she continued 1o live with her husband. That is whole spirit of the
Maintenance Law itself.

DR. ALLADI P. RAJKUMAR {Andhra Pradesh) : At least you can fix
some percentage. Instead of a fixed amount, at least, fix some percentage
of the resources of the husband.

SHRI ARUN JAITLEY : Percentage is also now a part of this.
Once we lay down this law and the maintenance is interpreted, instead of
having a tixed percentage of increase, the courts are normaily there to
provide any amount between one-third and one-fifth, depending on the
circumstances. Now, the variables are, who are the children living with;
what is the likelihood of the children’'s expenses; what is the kind of food
they are going to get; what is the life-style the husband is having. These
are also judicial discretions which have been given. These are very strict
guidelines which the courts, repeatedly, over the last few years, have laid
down. You are nght that it has to be a reasonable part of the husband's
inccma. The requirements linked to his life-style and the requirements
linked to the lady's right to residence, where the children would live, are all
part of it.

Several suggestions have been made with regard to the other laws
which also require a change. We are undertaking a study of a large number
of these ftaws. In fact, suggestions were made that, as far as the Indian
Oivorce Act for Christians is concerned, the outer limit of one-fifth should be
deleted. We introduced the Bill in Parliament. When it went before the
Standing Committes, a large number of Christian organisations, including the
Church authorities, appeared before it and they themselves volunteered to
say, "Please remove this“, Therefore, the amended legislation, which is
coming up for consideration today, which is listed for today, has also a
provision for removing the jurisdiction of the High Courts to annul a
marriage, and the marriage could be annulled by the District Judge himself
so that they don’t have to incur different expenses. A suggestion has been
made by Sarlaji that this was a small step forward, | agree with that. But
the effect is that it gives a legislative indication that the courts must now
expedite the payment of maintenance.
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There are a large number of laws where it is necessary to take
many stens forward. Some of them we have already reviewed. In fact,
three of them are ksted before this august House. If there are any
suggestions, they are welcome. We are conscious of the fact that therg are
some discriminatory aspects in some personal laws. But, as | said, the
policy with regard to personal laws, normally, is that when you suggest
amendr}‘hents to these personal taws, you consuit the community itself, and,
therefore, it is a process which has to be gradually undertaken. Even on
the Indian Dworce Act, when we discussed it, initially, there was some
section which was reluctant, But the women's organisations prevailed upon
the entire community and the entire community has now come forward and
supported these amendments. | am sure, if the pressures are kept on, the
community itself will come forward and support this kind of suggestions. As
far as the Government is concerned, we are wiling to make as many
changes to these laws as are acceptable to the community and the
Pardiament to ensure that proper rights are given to them. With these
observations, [ propose to the House that this Bil be accepted.
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SHRI ARUN JAITLEY: Sir, | beg to move:

That the Bill be passed.
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