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MR. CHAIRMAN: Shri Arun Jaitley.

GOVERNMENT BILL
The inland Waterways Authority of India (Amendment) Bill, 2001

THE MINISTER OF LAW, JUSTICE AND C OMPANY AFFAIRS AND
THE MINISTER OF SHIPPING (SHRI ARUN JAITLEY): Sir, | beg to move for
leave to introduce a Bill further to amend the Inland Waterways Authority of
India Act, 1985.

The question was put and the motion was adopted.
SHRI ARUN JAITLEY: Sir, | introduce the Bill.
The Indian Divorce (Amendment) Bill, 2000

THE MINISTER OF LAW, JUSTICE AND COMPANY AFFAIRS AND
THE MINISTER OF SHIPPING (SHRI ARUN JAITLEY): | am extremely grateful
to you. Mr. Chairman, Sir. | was also permitted, on Thursday afternoon, to
move the Indian Divorce (Amendment) Bill and to explain as to what this Bill
was all about. Sir, the Indian Divoice Act, 1869, that was enacted in the last
century, was almost an exact replica of the English Matrimonial Causes Act of
1857. Thereafter, there was a great demand for changes and improvements,
in terms of gender equality, in the English law, and, in 1923, the English Law
itself Was changed. In the last 45 years, we have made several attempts to
improve and change several clauses in this lav/. The Law Commission, on 4
occasions, i.e., through its ISthReport, the 22"
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Report, the 19 Report and the 164 Report, had suggested certain changes to
the Act itself. Thereafter, several provisions of this Act were also called into
question before several High Courts in the country, and two particular
provisions, i.e., Section 10 and Section 17, were held to be ultra vires and
struck down by several High Courts of the country. | had, therefore, in
December last year, introduced this Bill, after consultations with members of
the community. It has always been a policy of the Central Government that
when changes in personal laws are made, we make a concerted effort to have
large-scale discussions with the community itself, before those changes are
suggested; and when changes had been suggested by us in December, they
were suggested essentially to those two provisions which had been struck
down by the courts. And, in order to fill the vacuum created by the courts'
striking those grounds and consequential changes, those changes were
introduced. The Bill was then referred to the Standing Committee itself, and
the Standing Committee had extensive discussions. There were several
representations made, and a very large number of organisations appeared
before the Standing Committee; they had also separately met me -- the
Catholic Bishops Conference of India, the National Council of Churches of
India, the Joint Women Programme, etc. | am glad to say that almost all of
them not only supported the initial two suggestions, but also wanted several
new suggestions and improvements to this Bill to be made. The Standing
Committee, except one, accepted all the suggestions which were made. And,
when the matter came up before the Government, except one suggestion, we
have also accepted all the suggestions which were made by the community.
The only one suggestion which we have not accepted relates to empowering
certain religions authorities to settle certain civil issues relating to marriage
and dissolution of marriage itself. We could not accept this suggestion
because, under our scheme of law, as far as civil rights are concerned, the
power and authority to decide them will only be vested in judicial and court
authority, and that power cannot be abdicated in favour of any other agency. If
I may, Sir, just explain the changes which have been made as a result of the
recommendations of the Standing Committee, which | am also proposing
through the amendments which | have moved. Section 7 of the original Act
says -- because it was an 1869 Act -- "the law laid down in relation to this Act
by the courts in England will apply." The Supreme Court has already held that
after 1947, because of our own sovereignty and the sovereign jurisdiction of
our own courts, the law laid down by another jurisdiction, in another country,
cannot be compulsorily applicable to our laws. Therefore,
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Section 7 is proposed to be amended. The most significant change is made to
Section 10. Section 10, which had been struck down by about five High Courts
in the country, gave different grounds of dissolution of marriage to the
husband, and entirely different grounds of dissolution of marriage to the wives.
In fact, the case of the wife was very difficult, because even adultery itself was
not a ground; something more than adultery has to take place, cruelty with
adultery or bigamy with adultery was a ground. This had been struck down on
the grounds of its being ultra vires. We had suggested certain equal grounds
but, after consultations with the representatives of the community, the
Standing Committee has suggested a new formulation, where most of the
common law grounds which are applicable in other laws elsewhere in the
world and in India are equal grounds now sought to be made available both to
the wife and the husband. Therefore, the gender bias in Section 10 has been
corrected. The rights of the wife and husband are both the same.

There was another discomfort which was caused to the community,
by the provisions of Section 17. After evidence was recorded by various district
courts, the confirmation of the decree of dissolution had to be made by the
High Court, and in the High Court, the matter used to go to a full Bench.
Therefore, not only the time consumed was very large, besides time,
consumption it was also a costly exercise. This provision had also been struck
down by a High Court, and, therefore, now, this provision is sought to be
deleted altogether. There are several other provisions; for instance. Provision
enabling the husband, in the event of an allegation of adultery against the wife,
to start claiming damages from the adulterer who is living with her;
compensation in relation to Section 35 in relation to cost to be claimed in the
event of adultery; cases where the property of the wife would be taken away
and vested either in the husband or in the children, in case one of the
matrimonial offences was proved. These are all one-sided provisions since
corresponding rights have not been given to the wife. The Standing Committee
felt that all these provisions were now required to be deleted. This unanimous
report of the Standing Committee, as | said, has been accepted by the
Government. With all these amendments, while removing the provisions that
created a bias, one very important clause has been changed. About this the
Members of the House had commented in relation to other discussions. The
outer limit of maintenance for a Christian wife was one-fifth of the husband's
income. The Standing Committee felt that this capping was no longer
necessary and it was for the judicial authority to decide looking to the merit of
the case. We have accepted that
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entire recommendation. The members of the community who met us, also
felt that even though the title is Divorce Act, yet, since there are segments
in the Christian community who do not appreciate the use of that word, in
the text of the Act itself, the word used should be 'dissolution of marriage’
itself. We have respected that sentiment and, therefore, have used that
word. A

Section 10A again has been suggested by the community to be
added as a provision for dissolution of the marriage by mutual consent. This
provision was necessary, because.in a case, where the marriage does not
work, it was still necessary for one party to make serious allegations against
the other, prove those allegations and then only the marriage could be
dissolved. The community felt that this was no longer necessary. When both
parties are willing, it could be dissolved by mutual consent. We have also
accepted that suggestion recommended by the Standing Committee.

Sir, i commend to the House that this Bill be passed.

The question was proposed.

MISS MABEL REBELLO (Madhya Pradesh): Sir, | welcome the
proposed amendments of the Indian Divorce Act of 1869.

Sir, this is actually an archaic Act of 1869. All other major
communities in India have their own laws which govern divorces. They were
enacted much later. For example the Hindus, including Buddhists, Sikhs and
Jains, are governed by the Hindu Marriage Act of 1955. Parsies are governed
by the Parsi Marriage and Divorce Acfof 1936. The Dissolution of Muslim
Marriage Act of 1939 provides grounds for Muslim women to obtain divorce.
Then there is also a Special Marriage Act for civil marriages in inter-
communities. They are all 20" century Acts. Only the Christians have to obtain
divorce, - of course, under the Catholic Church, divorce does not exist -- under
the 1869 Act for dissolution or annulment of marriage has to be governed by
the 1869 Act. That is the pity of the Christian community. As you know, the
Christian community is a slightly more educated community as compared to
other communities. The Christian women have been struggling for the last 20
years. The hon. Minister knows about it. They have been asking that there
should be some changes in the legislation and that they should get some
relief. At long last, they have got this relief through these small amendments.
Since the hon. Minister has just now spoken about it, | need not speak much.
Under
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Section 10, there has been a gender discrimination. The husband can ask for
dissolution of marriage on the basis of adultery, whereas the woman had to
prove adultery plus something else. She has to prove adultery plus cruelty or
bigamy or some other thing. So, there was a gender bias or discrimination.
Since the Kerala High Court had struck it down and the Bombay High Court
had also struck it down, the Government has been forced now to bring in
some changes. That will definitely give some relief to Christian women. |
welcome it.

Similarly in Section 20, after getting divorce by dissolution or
annulment in the District Court, again it had to be affirmed by the High Court,
and that too by a three-Member High Court. This would lead to a lot of delays
and tensions. Moreover, the women do not have money, ours being a
patriarchal society. In our society, whether it is Hindu, Christian or Muslim, it is
the man who is the earning member. It is a male-dominated society. Money
remains with the man. Because of that the woman had to suffer. There is also
a loss of time. Thei. the woman would have to take care of the children also.
The children would go with her. So. there used to be a iot of problems. |
welcome the amendments that have been brought about. Sir, now, coming to
this, the Minister has explained, | would also endorse the same thing. First of
all, 1 would suggest, besides these few amendments which the Standing
Committee has suggested, a few more amendments are required to be done.
That will give further relief to the Christian women. Just now what he has done
for them is not much; more is required to be done. The Government has been
forced to bring forth these amendments because of the court's decision. |
would be happy if the Minister comes forward, as soon as possible, with some
more amendments and give further relief so that the Christian women can also
live honourably.

| have a few suggestions to make to the hon. Minister. The
amendment of Section 3 confines the jurisdiction of courts only to the place of
the last residence. Most of the time, women live with their husbands. If she
has to go to the court for dissolution or anni :ment of her marriage, then, it
becomes very inconvenient to her./ As soon as there is a dispute, the woman
usually goes back to her parents' house, or, if she does not want to go back to
her parents' house, she shifts to some other house because all of us know
that there is still some sort of stigma attached if a woman goes in for a
divorce, particularly, in the lower class, in the economically weaker sections of
the society. In the case of upper class women, a woman can have a divorce
and still have a social status. But it is
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not so in the middle class and the lower class people. Therefore, | request the
hon. Minister to keep this in mind -- when he amends this Act -- that woman
should be allowed to go to the court from the place where the marriage had
taken place, or, from the place where the woman, after having a dispute,
dwells, maybe, at her parents' house, or, at some other place wherever she
chooses to. It should not be restricted only to the last residence where she
was staying, particularly, if she was staying with her husband.

Then, again, | come to Section 7. Actually, this Section has become
infructuous. After Independence, after 1947, it doesn't have any relevance at
all. Any change made in the British Matrimonial Act is applicable to the Indian
Divorce Act as well. Now, after Independence, we are a free country. We don't
have anything at all. This needs to be deleted immediately.

Then, a Section needs to be introduced, that is, Section 10 (A). By
mutual consent, divorce should be allowed. At present, it is not allowed. You
see, every community has that provision. Even in the Western countries,
there are lots of Christian communities living there. There, on mutual consent,
divorce is allowed. That should be allowed here too for the Christian women.
This is my request. Today, most of the Churches are of the opinion that it
should be given, because things are changing, the philosophy is changing.
They realised that there is a lot of persecution, a lot of harassment, to the
Christian women. Therefore, this should be allowed. It will cut down a lot of
expenditure, save a lot of time, a lot of harassment both to the women,
children and to both the families.

Regarding maintenance, it is one-fifth of the husband's income. The
white income of the husband can be taxed, and that can be 10 per cent of his
real income. When the Government says that maintenance allowance should
be given, | feel, the total income should be assessed, both white money and
black money, his landed income, all sorts of income, and, of that, at least,
one-third should be given, not one-fifth. Only then the woman will be able to
maintain her status because she gets used to a certain type of socio-
economic status. She should be enabled to maintain the socioeconomic
status even after the divorce or the dissolution of the marriage.

Then, Sections 37, 43 and 44 pertain to permanent alimony, custody
and maintenance of children, including dissolution of marriage and annulment
and judicial separation. These need to be changed so that the custody of child
becomes very easy for the woman. | think, the woman gets
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custody of the child up to six years. After that, the father can claim the child
and he can go to the father.

But, actually, | think up to the age of at least 14, when the child is in
the high school, the child should be in the custody of the mother. And the
father should be able to maintain that child by giving all sorts of financial
assistance. If the child was earlier studying in a very good school paying high
fees, the child should be able to maintain the same standard, the child should
be able to go to the same school. The father should be asked or forced to
maintain the child and help them to maintain that standard,

Then, again, sections 34 and 35 which entitle the husband to claim
damages for adultery of wife. This gives you an idea that the wife is almost a
commodity. If the wife commits adultery, the husband can claim the property of
the wife. What is this? In a civilised society, | think, this should be struck down
altogether. The husband indulges in all sorts of extramarital relations and
nothing happens. He harasses the wife, he harasses the family, he does what
he wants. It is free for him. The entire world is at his disposal. He can do what
he wants. No punishment is levied on him. But if the woman indulges in some
sort of adultery, she becomes a commodity. This is an old feudal concept of
India. This should be altogether deleted, altogether negated.

Again, section 39 provides for settlement of the adulterous wife's
property in favour of her husband and children. This provision, as a bigotry,
provides punishment for an adulterous wife and not for an adulterous
husband. It is almost the same like sections 34 and 35.

These are some of the amendments that further need to be done to
the Indian Divorce Act. | request the hon. Minister to look into them.

SHRI ARUN JAITLEY: Sir, may | just clarify? In respect of each one
of the suggestions that Madam has made, | have already introduced an official
amendment, accepting each one of them, and | am moving them.

MISS MABEL REBELLO: But, in your earlier Act, it was not there.

SHRI N.K.P. SALVE (Maharashtra): Are you moving an amendment
in respect of each of the points, including the assessment of black money?
She has said that the black money should be part of the alimony to be paid.

SHRI ARUN JAITLEY: No, not that.
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MR. CHAIRMAN: Now, it is going to be 1 o'clock. Shall we take it up
again after lunch? The speaker will be Mr. Apte.

SHRI SANGH PRIYA GAUTAM (Uttaranchal ): After lunch. Sir.
MR. CHAIRMAN: We now adjourn till 2 o'clock.

The House then adjourned for lunch at fifty-eight minutes past twelve of the
clock.

The House reassembled after lunch at four minutes past two of
the clock, THE DEPUTY CHAIRMAN in the Chair.

THE DEPUTY CHAIRMAN: Now, we will continue with the
discussion on the Indian Divorce (Amendment) Bill, 2000. Shri B.P. Apte.

SHRI B.P. APTE (Maharashtra): Madam Deputy Chairperson, | rise
to support the Bill seeking to amend the Indian Divorce Act. In fact, in so far
as the Christian marriage is concerned, it was defined by the Common Law to
be "a voluntary union for life of one man and one woman to the exclusion of
all others". Since that was the Common Law of a Christian marriage, it was
also called a civil marriage. There was basic resistance to the concept of
divorce. | would say that this is not confined only to the Christian marriage.
Amongst Hindus also there was a solemn promise, dharmecha, arthecha,
kamecha nati charami and, hence, there was no question of one going away
from the other until death did them part. Therefore, resistance was traditional,
in so far as divorce was concerned. Even when the laws were enacted in the
last century, the principle was to preserve the marriage, as far as possible.
From that point of view, the grounds on which the divorce was permitted were
stringent and were applied strictly, and even when the matter went into
litigation, the endeavour of the Judges has always been to try and see that the
matrimonial tie is preserved. Human history shows that though matrimony, as
a sanctified social institution, has helped the preservation of the society, the
man and the woman do not agree to with each other to such an extent that it
is impossible for them to carry on together is a reality. The law must accept
and find a way out to face such a reality. Therefore, provision for divorce is
made in every law. In so far as the Indian Divorce Act is concerned, which
itself is an archaic legislation, and, as the Government had thought earlier, it
ought to go lock, stock and barrel, and give way to a new enactment. In the
archaic legislation there was a clear gender discrimination, which the present
legislation seeks to do away with. It is most appropriate that this
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step is being taken in this year, which our Government has declared to be the
"Year of Empowerment of Women". As the Christian marriage is governed by
this legislation, the Hindu marriage, the Muslim marriage and the Parsi
marriage are governed by different sets of rules, which designated to be part
of the Personal Law. Now, law is basically territorial and coextensive with the
sovereignty of the State, and, yet, the concept of Personal Law developed in
ancient times, during the Roman Empire, and when the colonial rule came to
be established throughout- the country, it came to be established in this
country. The history of Personal Law tells us that human relationships, in the
earlier era, were not treated to be separable from one aspect or the other,
and, actually, all were intertwined, religion, ethics, morality, relationship and
law. Therefore, it had something to do with the faith of the individual and the
community. The relationships were not merely matters of contract or
convenience. Relationships were considered to be ordained in a divine way,
and, therefore, were governed by divine laws and that is why there were the
canon law and the shastric law. Naturally, religious persuasions were different
and the communities had different ideas of human relationships and those
ideas were governed by their own rules which were personal to the citizen
who belonged to the community which was not necessarily coextensive with
the State. One can have a different angle for looking at it and say that the
colonial rulers wanted to have a peaceful subject to govern, and, therefore, did
not want to disturb the sensibilities or sensitivities of those the ruler wanted to
govern. Therefore, 'the ruler was interested in maintaining a status quo. The
norms which could have been changed through evolution, through social
reforms, remained stagnant because stagnancy was the aim of the rulers.
After independence, the situation ought to have changed and a new approach
ought to have emanated from our own rulers who were interested, who ought
to have been interested, not in the maintenance of status quo but in a
desirable change. Unfortunately, that did not happen with the speed and
comprehensiveness which for a national State was possible. There was an
attempt at reform in so far as the law governing the Hindus was concerned.
Yes, in that also there was resistance. But the resilience of the society
coupled with a desire for a change, persuaded the rulers and the people to
bring about the necessary change, and comprehensive changes in the
Personal Law of Hindus were brought about in 1955 and 1956. Otherwise, a
status quo was sought to be maintained by the present rulers with the same
psyche of the earlier colonial rulers, namely, maintain the status quo which will
not disturb you being a ruler. Even though the
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framers of the Constitution had solemnly said in article 44 that the State shall
endeavour to bring about a common civil code, but no endeavour was made
till date. At the intellectual plane, at the discussion of a social reform,
everybody agrees with this. But when it comes to framing a law and enforcing
it, there is reluctance, there is fierce opposition and unfortunately this
opposition has taken a new dimension of minoritism as if reform is anti-
minority.

The present legislation is a step in the right direction for the removal
of gender discrimination. It is also in the right direction by giving jurisdiction, to
the court of original jurisdiction in every district, to grant divorce by consent.
The present legislation, therefore, is, certainly, a welcome step. But if we look
at social reforms from a national point of view, it can be termed to be a step in
the right direction, but a step which does not cover much of the ground. When
| supported an earlier Bill, which provided for interim maintenance and the
time-limit for interim maintenance to be granted, and the various jurisdictions
dealing with different personal marriages law, | had urged in this House that it
was time the country entered into a national and conclusive debate on the
desirability of having a common civil code, and an attempt was made to
evolve a consensus for enacting such a code. | had said, and | would like to
repeat that this did not impinge upon the concept of human relationship, as
enshrined in the religious concepts of each community. The Hindus, for
example, don't consider marriage to be a contract. They consider it to be a
'sanskar', a relationship, for which you are answerable to God. But that does
not mean that the legal relationship of the two should not be governed by a
common law. Each community can have its own ceremony or approach or
obligation or form which could be of its own religious persuasion. But the
relationship which gives rise to rights and duties should not merely depend on
moral obligation, but it should be founded on a legal relationship which can be
ordained equitably, equally, to all, without discrimination. An attempt was
made by the courts to do this in respect of the Muslim Personal Law, but that
attempt was jammed by a legislation brought here, which was really anti-
women, anti-community and, therefore, anti-social. | believe, the time has
come to change this approach, to consider this country as a whole, to
consider the laws of this country as one, and to take steps in that direction.
With these observations, Madam, | support The Bill. Thank You.

PROF. (SHRIMATI) BHARATI RAY (West Bengal): Madam, this is a
historic Bill, along with the amendments. It is historic because it has come
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in response to the demand for reforms, from within the community. It registers
a triumph for the women's movement in India, of the power of networking and
organising of the Christian women, in particular, and the involvement of the
Christian community in India. Madam, this is the best form of reform. | recall
that the legislation for widow re-marriage in 1856, spearheaded by the
inimitable Ishwar Chandra Vidyasagar, did not really succeed in 19th century
Bengal because it was inspired by reforming leadership, but did not arise from
within the community. The present Bill is a product of many seminars and
debates within the concerned community and suggestions of reforms
emerged from the community itself. This is the historical importance of the Bill.
The Government has responded to it with sympathy. | congratulate the
Minister on this.

Why was this Bill necessary? Because, marriage rules in every
community operate against women. Such is the power of patriarchy. With the
advancement of civilisation and acceptance of the principles of democracy,
equality and equity by women and also by liberal men, and | include the
Minister within that group realised that unequal marriage laws operated
against both, men and women, against the entire conjugal family. Therefore,
they decided to redress the imbalance, and this is the spirit behind the Bill.

There were three glaring defects in the Christian Divorce Act of 1869.
First, according to section 7, divorce and matrimonial laws enforceable in
courts of England were applicable to Indian Christians, as if Indian Christians
were British subjects. This was an insult to the spirit of nationalism of Indian
Christians. Secondly, to have a divorce women needed to prove both adultery
and desertion or cruelty, while men could have divorce on grounds of adultery
alone. This was violation of the principle of legal equality. Thirdly, on
dissolution of marriage on grounds of adultery of wife, her property could be
settled for the benefit of the husband, whereas there was no corresponding
provision for the benefit of the wife. Again, one rule for women and another for
men! These three glaring defects have been removed by amendments
brought forward by the hon. Minister.

It is also good that section 34 has been removed. It was undignified.
Of course, there are still other anomalies there. For instance, section 10
needed another sub-clause because unlike the Special Marriage Act, the
Hindu Marriage Act and the Parsi Marriage Act, the Indian Divorce Act which
also provides for the passing of a decree of judicial separation,
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does not provide for the passing of a decree for dissolution of marriage on
grounds that cohabitation has not been resumed from the date of the passing
of the decree for judicial separation by a competent court. Moreover, a
comprehensive law governing marriage, divorce and other related aspects of
Christians in India, would have been more welcome. But | will not hold it
against the Minister. As a social historian, | know that in social reforms there
have to be few steps at a time. Let demand for further reforms come from
within the community itself and let the Government, like this time, be
responsive to the demand. | sincerely hope that other steps will follow. With
these observations, | support the Bill.

SHRI K. M. SAIFULLAH (Andhra Pradesh): Madam, | welcome the
Bill that the Government has brought with regard to the Indian Divorce Act,
giving women the opportunity to file divorce cases. But, by the by, | am
very sorry to say that it is not practicable in life. | will submit that section
497 on adultery says that without the consent and connivance of the
husband, if any person has sexual intercourse with his wife, it is an offence.
| have practised law for twenty years. | have not seen a single such case
being filed in courts of law. | have not seen even a single person being
convicted because this goes with the consent; nobody will go to the court.
But the Government has got some intention to help the women. Instead of
helping like this, they should have brought the women's reservation Bill
giving them 33% reservation. That would have been better. The women
would have been satisfied. This is not a practicable thing.
...(Interruptions)... The intention is to satisfy the women. If you are so
generous, you should satisfy them with 33% reservation.

THE DEPUTY CHAIRMAN: But still, they will not be satisfied as far
'tery is concerned.

SHRI K. M. SAIFULLAH: Whatever it may be. | am sorry for the
deviation, Madam. There is another thing. The hon. Law Minister is an able
advocate. He should have thought before bringing this Bill to the House. He
has not applied his mind so far as the criminal law is concerned. He wants to
give this right to women to file divorce proceedings in a court of law. But
what does section 497 say?

You club section 497 with section 198 of CrPC. Section 198 of
CrPC says, "It is only the affected party..." Suppose, A commits adultery with
B's wife, only B can file the complaint, but not B's wife. You can amend
section 198 CrPC. They would have been satisfied if it went
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together. Sections 198, 497 and this one go together. You have provided a
right which is quite impossible. But, we should have provided a right by
amending section 198 CrPC. Section 198 CrPC says, "For the purpose of sub-
section(i), no person other than the husband of a woman shall deemed to be
aggrieved by an offence." He is the only person who can file. Why? If A
commits adultery with B's wife - suppose, B and C agree, there is no offence.
What about 'A's wife? She is also aggrieved. When we make up our mind to
bring a Bill in the august House, we should make an equal law. We are
answerable to the people. When you amend the civil law, it should be on par
with the criminal law. Then, it would be appreciated by the people. But,
anyhow, it is only a suggestion to the Law Minister to get it amended.

Apart from this, | had written three-four letters to the then Law
Minister and the Law Commission. This is about the very offences which
require to be amended and which is not practicable. There are offences -
section 160 IPC is there; sections 147 and 148 are there. Madam, kindly listen
to me. Section 160 of IPC says, "Two or more than two small ladies fight
together in order to disturb the peace and tranquillity." In the CrPC, that has
been made a non-compoundable offence. The poor ladies are going to the
court, standing under the trees for years together. If you amend it, if you make
it under clause 320 and 328 of the CrPC as a compoundable offence, by just
fining them fifty rupees, they will go away to their homes. That would have
been appreciated. Likewise, what you have done about sections 125 and 127.
| am handsup for what you have done to sections 125 and 127. Please do the
same thing about section 160. People will appreciate it. Also, 147 and 148, i.e.
writing, it is not a major offence, but it goes according to the major offence. As
you said, there is a High Court judgment. Yes, there are two High Court
judgments. If the major offence is compoundable, the corresponding offence
can be compounded. When under 302 murder is not compoundable, 147 and
148 cannot be compounded. If under 324, simple head is compoundable, it
can be compounded. Because it is con-compoundable, people are going
around the courts. Mr. Minister, this is my suggestion.

Finally, | would like to say something with regard to the lacunae
which are there in 497. See, a Muslim marries a Christian lady who believes in
Christianity and Judaism. It is a valid marriage according to the Muslim
Personal Law. How do you get rid of it? If a Muslim marries a Christian lady
who believes in Christianity and Judaism, it is a valid marriage, she need not
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be converted into Islam. The children born to them are valid. This is a law
which separates the wife and husband who are supposed to live like Snow-
Johnes. We must get a law which would be helpful to the poorer people.

Madam, | must submit that some of the Members have pointed out
about the Muslim Law -- "Muslim Law is not good, we are doing injustice to
our sisters" -- without knowing the consequences of the Muslim Personal Law.
Madam, you know very well that the Muslim Law is nothing but a civil contract.
There must be offer and acceptance and consideration, and it is a valid
marriage. Consideration itself is mehar. | submit it to the august House that
right from the inception of the Muslim Law, the mehar is there. The mehar
amount is there. The moment the divorce is there, mehar will be paid. There
are two types of mehar, which are known as, preferred mehar and deferred
mehar, which is known as muwajjal and muzall. One thing, even you are
giving the maintenance after divorce, whereas in the Muslim Law, on demand,
before going to the nuptial life, you are supposed to pay it on the night itself.
That is known as preferred mehar. Being a Muslim, we have to accept one
thing. Our elders are not keeping a large amount of mehar. We must
propagate it to keep more rrehar so that the ladies should also be benefited.
This has to be done by way of congregation of the Muslims. This is a country
where Muslims, Hindus and other people are there. There are separate laws
for them. We should not use our brains for the sake of amending the personal
laws. Rather, we should go in for social laws. This is my suggestion.

Yesterday, our friend was arguing that Muslim ladies were not having
any right in the property. Who said it? Only Islam first allowed widow marriage.
Our Prophet Mohammed married 4-5 widows. Hats off to Muslims. They have
allowed marriage of widows; whereas you are allowing widow marriage only
now. But what about the right to property? Right from the inception of the
Muslim law, we are giving a share in property to the wife in a 2:1 ratio. In
properties, we give a share of one-eighth to our parents also--mother and
father. The people, who have commented otherwise, have forgotten that prior
to 1956, as per the Hindu personal law, no woman was given any share in
property. Only after 1956, as per the Hindu personal law, the Hindu girl was
also entitled to a share in property. But Muslim wives and daughters enjoyed
share in property, maintenance and dower amount and everything else, right
from the inception of the Muslim Personal law. The Islamic law governs
Muslims. In order to safeguard our laws, it is better to safeguard ourselves.
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Sir, | welcome the Bill.  am only an advocate practicing in mofussil. |
need not suggest much to an advocate practicing in the Supreme Court. |
request the Minister to amend Sections 160, 147 and 148. Thank you.

THE DEPUTY CHAIRMAN: People don't know one thing. The
Muslim woman has a right to divorce her husband but under certain
conditions. | think, those conditions are strong enough to take a divorce.
There are seven conditions on which a woman can ask for a divorce. They
call it khulla.

SHRI K.M. SAIFULLAH: There is khulla, there is mubarik and others
are also there.

THE DEPUTY CHAIRMAN: But the men are not allowing them to
use their right. You are right in saying that. There should be a social change
and not a legal change. | could follow that but the rest of your speech is
beyond my understanding. | understand simple laws. | plead my ignorance
with regard to the correlation between the criminal and the civil laws.

SHRI KA.RA. SUBBIAN (Tamil Nadu) : Thank you for this
opportunity, Madam. | have to congratulate and appreciate our hon. Law
Minister for having brought this amendment to the Indian Divorce Act. It was
dead old one, which was brought in 1869. From the Objects and Reasons, we
can see this. After going through the Law Commission of India's report, and
the observations of several High Courts, as also after ascertaining the views
of the Christian community, the leaders of prominent churches and the
Members of Parliament, the amendments have been brought in this Act. The
sole object and intention of the proposed amendments is to avoid inordinate
delays that occur in the matrimonial proceedings, if either the husband files a
petition or the wife. It is also intended to remove the inequality between the
husband and the wife as also to make both the husband and the wife to meet
the ends of justice. With this motive the amendment has been brought in. If
you go through the Bill, the wife is not discriminated against from the husband.

In order to remove gender inequality in the matter of grounds of
divorce in section 10, a major change has been made. Now, as per the
amended section, either the husband or the wife can file application to seek
the decree of divorce in the court. Several provisions are there in section 10
with regard to the filing of an application by the wife if she wants to seek
divorce. The incestuous adultery and bigamy have been omitted and
reasonable and equal grounds have been introduced for both.  Further in
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sections 17 and 20, some major provisions have been introduced because a
person whether he is a Hindu or a Christian or a Parsi or a Muslim, he is
Indian. He has got equal rights, as far as our Constitution is concerned. But if
we see the Hindu Marriage Act, we can file an application under section 13 of
the Hindu Marriage Act to obtain the decree of divorce on the grounds which
had been sorted out under that section and after getting the decree of divorce,
a Hindu need not go to the High Court for confirmation of the decree. In the
old Indian Divorce Act this provision was there according to which the decree
of divorce has to be confirmed, only subject to the confirmation by the High
Court. So the removal of that provision has to be welcomed and appreciated.
Nobody thought of making suitable amendments this Act has been there since
1869. Now, | thought that there is no provision in the Bill for filing an
application jointly by the husband and wife. In the Hindu Marriage Act, there is
a provison under section 13 (b) whereby the husband and wife, if they intend
to file an application to obtain a decree of divorce, can file application jointly
before the court. | was under the impression that such a provision was not
introduced in the Bill because as far as | could see the draft papers, | was not
able to see that provision, namely, introduction of 10(a). But when our hon.
Minister introduced the Bill, he stated that a new section 10(a) has been
introduced. It is a new provision; now, we find in the Hindu Marriage Act a
provision under section 13 (b), whereby both the husband and wife, if they
intend to file an application, they can file it jointly and obtain on order of
decree of divorce. Therefore, that- has to be appreciated. There is only one
suggestion that'1 would like to submit to the hon. Minister. Under section 11
of this Act, if either the husband or the wife want to file an application on the
ground of adultery, he or she has to implead the adulterer or the adulteress as
a co-respondent in the application. There is no such provision in the Hindu
Marriage Act. If they allege that they want to file an application on the ground
of adultery, they need not implead any adulterer or the adulteress as co-
respondent in the application. Why should there be a discrimination? Further,
the hon. Minister has brought this Bill to avoid inordinate delay which occurs
in the filing of an application and also in the matter of proceedings. It is a very
difficult task if a husband wants to implead the adulteress as co-respondent or
if the wife wants to implead the adulterer as co-respondent. Naturally, even if
the summons is served on them or a notice is sent, after having been
impleaded as co-respondent, we cannot expect that they would appear before
the court of law to say, "Yes, | was leading an adulterous life with so and so".
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So, my impression and feeling is, as far as that provision is
concerned, it is unnecessary. Because, any sane person - whether it is
husband or wife -- if he intends to file an application, will not rush to the court
hastily. After coming to a definite conclusion that there is no possibility either
for the husband or wife to lead a smooth matrimonial life, only then they will
approach the court. The allegation, | feel, itself is sufficient and they need not
be impleded as co-respondent. If the hon. Minister is of the opinion that such a
provision is not necessary, an amendment can be made..{time-bell)... | am
concluding. And, wherever the word 'wife' is omitted in the Bill, it should be
included, so as to maintain equilibrium between the wife and husband. As my
learned friend mentioned, our hon. lady Members are demanding 33 per cent
reservation. As far as this Bill is concerned, in all aspects, equality has been
maintained between the wife and husband. There is no discrimination between
the two in this Bill.

Further, wherever the word 'High Court' appeared in the Act, it has
been omitted and we can settle the matter in the district court itself, where an
application could be filed. The hon. Law Minister should be appreciated and
congratulated for having brought this very important amendment to the
Personal Law of the Christian Community. With these words, | wholeheartedly
support this Bill. Madam, | once again thank you for giving me an opportunity
to speak on this Bill. Thank you.
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SHRI H.K. JAVARE GOWDA (Karnataka): Thank you, Madam. |
welcome the Indian Divorce (Amendment) Bill, 2000, and also welcome the
amendment made by the hon. Law Minister on the 25™ of this month. It is
more effective than the original Bill.

AN HON. MEMBER: How?'

SHRI H.K. JAVARE GOWDA: The reason is very simple. | am not
going to dwell on sections 7, 10, 17 & 20. The sole objective of this Bill is to
remove the disparities between men and women. Under section 17; it
provides for sending the decree of divorce to the High Court, after being
passed by the district court, and also sending the matter, referred to under
section 20, to the three-judge bench of the High Court. It is somewhat
cumbersome because the district Court takes years together to dispose of the
main petition. Then, it goes to the High Court, and the High Court also takes
its own time. Therefore, it becomes a nightmare for those who seek divorce
under the present law.

But the radical changes that have been introduced in this Bill would
have far-reaching effects on the scenario of the existing society. | do not think
any discrimination is made in this Bill between the Hindus, the Muslims and
the Christians. What | mean to say is, more and more people are getting
education, particularly, in the cities. Madam, | would draw your attention to
one aspect of the matter. Hindus say that it is a scared thing;
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someone says that it is a contract, but, irrespective of the different marriage
customs, the intention of this Bill is definitely a scared one, that of protecting
the children and developing the family. In another way, it is also contributing
the development of the culture of this nation. But the thing is, in this changing
scenario of economic stability, of fashionable life, particularly, in the cities, the
educated people are going in, more and more, for divorces. Whether it is a
man or a woman, one is not giving so much' sanctity to the institution of
marriage, as was being given earlier. Even at high levels, one wants to have
more wives. The women are also not very far behind. | would not go' into all
those details. There are many instances like that. But | would like to draw the
attention of the Law Minister to one particular aspect. Madam, last week, we
had discussed in this House the issue relating to interim maintenance. You
had provided a specific time of 60 days for disposing of an interim
maintenance application. But, Mr. Law Minister you know very well that even
after 60 days, the order on interim maintenance will not be passed. Because
you have provided a step to argue in the court, to plead vehemently before the
court, that you have to dispose it off within 60 days. But it is not possible to do
it because the courts are overloaded with cases from all over the country. You
know that the calling work in mofussil area and also in district and taluka areas
ends at one o'clock. It is impossible to record evidence before one o'clock.
Also, it is not possible to clear the quota of disposal that is provided in our
judicial system -- four original suits, four miscellaneous applications. | want to
tell you that your intention of speedy disposal of the application will not be
fulfilled. It is almost certain. | know that your intention behind this Bill is good.
You want to see that the needy, the deserted, and the neglected party --
whether he is a man or a woman, must get justice, as early as possible. But
what is happening is, because of lack of infrastructure, lack of courts, lack of
judicial officers, lack of staff, like stenographers, lack of typewriters, there is no
disposal of work. These are all the reasons why we cannot get speedy
disposal (Interruptions) Madam, one hon. Member has referred to the uniform
civil code. | do not want to comment on that. But we all know what is provided
under Section 125 of the CrPC Act. What is the judgement of our courts?
Even the Shah Bano case, what judgements have been delivered recently by
the Bombay High Court and the Calcutta High Court? Therefore, my
suggestion is, make a comprehensive law on marriage and divorce. Those
who want to take advantage of a particular law can file an application and
seek the relief, under a particular law, overriding the other laws. He may be a
Hindu, he
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may be a Christian, he may be a Muslim. Even today, the people of all
religions are getting relief under Section 125 of the CRPC. ...(Time-bell)..
Madam, it is the misery of the women, it is the misery of the unfortunate
children. They are suffering at the hands of the courts. Madam, | will give you
one example. | am not talking against man. It is a case which | have come
across. Sir, a marriage was taking place in a village.

The lady had studied up to io" Class, while the boy was illiterate. They got
married. She got a job, as a Class IV employee. After sometime she filed a
divorce petition against her husband, on the basis of her financial strength.
My point is, discrimination is not against the women alone; it is against men
also.

My second point is this. In 1991, the Supreme Court had directed a
family court at Bangalore to dispose of the case on a day-to-day basis. Even
after the lapse of ten years, the case has not yet been disposed of. Therefore,
all these problems’ have to be studied in depth. As you have brought
changes in the Christian law, a comprehensive law in regard to divorce and
marriage was to be brought after considering all aspects of the problem. With
these words, | support the Bill.

DR. RAJA RAMANNA (Nominated): Madam, | rise to support the
amendment Bill. But | do not support it with all the enthusiasm, as my other
colleagues have shown. | believe, as a change from 1869 to now, after a
lapse of 130 years or so, it seems to be-a wonderful thing, but looking a little
more into the future, as to the rest of the century, which is a long way to go, |
have a feeling that the whole system of marriage itself will disappear. Even
now in Western countrties , many people do not get married at all. They just
decide to live together. When you ask them, the first thing they say is that
they do it because they want to avoid lawyers and the law. They avoid going
to courts to face the problems that arise at the time of divorce and also the
problems of looking after the children. Madam, it is much better if the mother
looks after her children. But, since it is the State which is supposed to look
after the children, they are financially supported. If marriage is a necessary
concomitant of the fact that you are going to have children, and the children
have to be brought up properly and if marriage is no longer an easy thing to
sustain, then somebody else will have to look after the children. This is the
problem that | want to bring to your attention.
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In India, as, of course, unlike in the European world, polygamy is a
very common thing. In Europe, bigamy was considered a criminal act and
they used to take a very strong action in courts. For getting divorce, they
had to put up all sorts of shows in a hotels etc. where adultery was
facricated and the people were paid for it in the usual corrupt way. That is
how, | think, in Edward VllI's times Mrs. Sympson got her divorce, purely
by a show and the judge formally declared, "now, | declare divorce". But to
insist that you will be able to carry the divorce rules in India in the
forfeseeable period of time seems formidable to me, because everything in
India takes a long time. It is not simply a fact that it takes a long time, but
the social distortions that are put on during the very act of divorce are still
very strong. If you go to the villages, they even murder people. This is what
| gather from newspaper reports. They murder their own children, becuse
of their izzat. In towns, where they are supposed to be more progressive,
the feeling is, what they are going to do next. In the society, we cannot
invite those who are just divorced. All that still goes on. | am talkiing of
the state of affairs in India at this particular time. But, as time goes on, |
see further problems in making this Bill an ideal one. That is, as you all
know, our caste system has not yet been wiped out. In fact, | have a
feeling from the time when | was young up till now that the caste system is
even stronger. Don't ask me why | say that; | cannot prove it. But the word
"caste" is used practically for everything when you want to get things done.
Now, added to the caste problem and the dowry problem, | have one more
which has come up, and that is the last point | want to make. This is the
question of children, which is a very important factor in the marriage and
divorce. We will have to take a different view, if the world takes up cloning.
Cloning means, you can have children without sex. Man is unnecessary. So, if
you have large number of cloned children, the Government has to look after
them. The sheep cannot look after a human being. Human beings have to be
looked after by human beings. But with the coming of cloning, whether you like
it or not, many countries are trying to pass laws to stop cloning. | don't think
this is possible. Madam, you yourself are a biologist and you can see what will
happen when cloning becomes an immediate possibility. As it is, artificial
insemination is already there. It has been done in the case of animals. Now, it
is being done in the case of human beings also so that they can have children
easily, no matter who the father is, who the mother is. This is an injection tube
and modern sterilisation. That is all that matters. So, all these things will have
an effect on your divorce laws, on your marriage laws, on your social laws. So,
| just wanted to bring these
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to the hon. Minister's attention. | am a nominated Member and have always
had the benefit of listening to many speakers before | can speak, because
nominated Members are allowed only at the end. With that great knowledge, |
bring to his attention that we have to look into the future also. The Bill must
indicate the coming changes. Many of these things which | have said are
something that will come in a short period of time. Therefore, one has to be
ready and be prepared to say that these amendments which are passed
today may become only five years from now totally out of date. Madam, thank
you for listening to me.

THE DEPUTY CHAIRMAN: Mr. Premachandran. You are the last
speaker.

SHRI N.K. PREMACHANDRAN (Kerala): Madam Deputy Chairman, |
thank you for giving me an opportunity to speak on the Indian Divorce
(Amendment) Bill, 2000. First of all, | welcome and support this Bill moved by
the hon. Law Minister. When the original Bill was introduce in the House by
the then Law Minister, probably, you may recall, there were loud protests from
the Churches. The main reason was that they were not consulted while drafting
amendments to the present Bill. | want to make a suggestion to the Law
Minister that whenever a personal law is going to be amended, the community
which is concerned with it, should be consulted because ours is a secular
country. When the.original Bill, alongwith official amendments have been
brought forth, it is very clear that the hon. Minister has taken into
consideration the aspirations of this particular community, especially the
Bishops. So, | support the Bill. At the same time, | have some apprehension
on this Bill. As far as the canon's law is concerned, the basic principle is man
cannot separate what God has united. That is the canon's law basic principle.
Even now, the Christian community does not accept the term "divorce"
contained in the Canon law. But, recently, Churches have started dissolution
of marriages. They have accepted it, more or less, due to compelling reasons.
As far as this Amendment Bill is concerned, confirmation from the High Court
is taken away. That is a very good thing. The application for the dissolution of
marriage has to be presented before the district court and the verdict or the
decree of the district court need not be confirmed by the High Court, in order
to avoid delay in the proceedings. But what is the binding effect of the decree
when it is passed by a civil court having jurisdiction? The dispute or the
conflict will remain. Because a decree passed by a civil court is not binding or
is not acceptable to the church, or it is not acceptable to the court of the
church. There is also the court of the church. There is dissolution of marriage
in the court of the
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church also. The decision on dissolution of a marriage by the church court is
not acceptable to the civil court also. Even though the hon.Minister and the
Government are taking very earnest steps to make the amendment so that
the delay in the proceedings can be shortened, still, the delay remains; two
parallel proceedings are still there. Suppose a civil court decree is there and a
church court decision is also there. If both are conflicting, what is the outcome
of it? My suggestion is to have a consultation among the churches to have a
solution. The Government has to think about it also. After consultation with
the churches, a solution has to come out. That is my first point.

My second point is regarding adoption, as far as the Christian law is
concerned. Madam, still, there is no law for adoption, as far as Christians are
concerned. It is a long-pending demand of the churches that a law for
adoption has to be there, as far as Christians are concerned. That has not
been fulfilled so far. Itis a long pending demand.

The third point to which | would seek the response of the hon.
Minister is regarding the Christian Marriage Act, 1872. There was a proposal
for a drastic amendment of the Christian Marriage Act. As far as the Christian
law is concerned, a marriage is solemnised. In that respect, the ceremonies
are different for different sects. According to my limited knowledge, there are
300 sects and 300 different varieties of ceremonies solemnising marriages. Is
there any proposal pending before the Government for having uniformity
among the Christian community? There was a proposal to have uniformity in
ceremonies for marraiges. | am not speaking about a uniform civil code. As far
as Christian marriages are concerned, there was a proposal, there was a
move.

What happened to the amendments of the Christian Marriage Act,
18727

| am concluding, Madam. By the amendment to section 10 and the
official amendment to clause 4, the gender inequality which has been there for
so many decades has been removed. The official amendment to the new
section 10(1) is very clear and unambiguous. Also, there is a new provision
giving the woman much more importance as far as getting dissolution of
marriage, if the man has been found guilty of rape, sodomy or bestiality.

Considering all these aspects, | again suggest that as far as the
personal law is concerned, the churches or the concerned community
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should be consulted and an amicable solution evolved. With these words, |
support the Bill.

THE DEPUTY CHAIRMAN: Different ceremonies show the variety
the country has. Ceremony has nothing to do with law. These are customs.
Sixteen or fourteen per cent of our law is customary law. Mr. Minister, you
know it better.

SHRI ARUN JAITLEY: Madam, we have had the privilege
oflistening to the views of a large number of Members. Madam, you rightly
made a point in response to what the hon. Member just now said with regard
to customs. The hon. Member, in fact, made two very valid points. The first
was that always, the community must be consulted, when you amend the
personal law. Secondly, even within the parameters of personal laws, there is
always to be a distinction maintained between rituals and customs which are
personal to the religiosity of the community. The second aspect is in relation to
various rights which emanate from either marriages or divorces. | do not think
there is any need, by law. at this stage, or at any stage, to say that everybody
will follow the same custom because customs in different communities will
always be different, and, therefore, that is an area which the communities, as
they evolve, are capable of taking care of themselves. We have really to be
concerned more as far as the arena of rights is concerned.

Madam, there have been several very important suggestions which
have been made. At the very outset, let me suggest this, that even before the
initial amendment was introduced in the hon. House, a conference of the
leading members of the community had been organised by the Department of
Legislation. Their views had been taken. And not only the views had been
taken, but it was also a Constitutional duty of Parliament to legislate in relation
to two areas, particularly because those areas had been struck down by
courts. We could not afford to leave a vacuum, as far as the law was
concerned. We had to remove the discriminatory law. We had to bring in a
non-discriminatory law and remove the discriminatory law which the courts
had struck down. After we introduced, some more consultations were held.
Initially, there were many views which were there. The Christian women very
strongly argued in favour of a particular viewpoint, and | must be also very
grateful both to the Christian women's organisations and to the Church
authorities who, subsequently, all converged to a single point of opinion and
supported these amendments before the Standing Committee. The Standing
Committee also had returned a finding which was unanimous,
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and, except one area, the Standing Committee accepted all the suggestions,
and we had dittoed it. And that one area is, again, the last one which the hon.
Member mentioned: What about the courts created by religious organisations?
| am afraid this is something we cannot agree to. | will just quote from what the
Law Commission had said in this area. The Law Commisson in its Fifteenth
Report which was the first Report on the Indian Divorce Act itself, had said, "It
is the courts constituted under the law of this country, that have the exclusive
authority to determine disputes relating to civil rights, and there can be no
surrender or abdication of that authority." You cannot have parallel
proceedings going on before courts which are informally constituted by the
people. The only institution of courts which Jaw recognises is courts created
under the Constitution and under our law, and, therefore, this suggestion, that
there must be a parallel jurisdiction, did not find favour either with the Standing
Committee or with the Government. And that is the only suggestion of the
community, or a section of the community, | may say, which we did not
accept. | must say that these are not the only changes. Whenever we speak of
legislation, we speak in terms of having comprehensive laws, but there are
several aspects of laws which require a reform, and merely that some reforms
have not started in some areas is no reason why we must hold up reforms in
other areas where a situation has come where reforms are now easily
possible. In fact, a study of this law itself will give us an illustration of how
consensus within the community itself determines itself. We had, in the last 50
years, several efforts made to reform this law. As | mentioned, this 1869 law is
based on the English Act of 1857. England repealed that Act in 1923, and in
the second part of the Twentieth Century, we had repeated resistance to the
amendment of this Act here in India. But, then, ultimately, all of the community
got together and said, "We must change and improve upon this Act."

A very important point was made by Mr. Saifullah. He said, "What is
the advantage that women have unless you amend some corresponding
provisions of the criminal law?" And the Chair commented that we were
unable to comprehend what the relationship between the two was. This is a
civil law or a personal law. In this personal law, there were discriminatory
grounds given to a man and a woman. There were several other
discriminatory provisions. There was also an obsolete provision of going to the
High Court. All those aberrations have been corrected. This has nothing to do
with the criminal law liability which a husband may incur in the event of his
committing a bigamy or a polygamy. The criminal law provision
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which Mr. Saifullah was referring to was, under our criminal law, if somebody
commits bigamy or polygamy, the right to institute the criminal proceeding
vests with the aggrieved wife. Whether there is a need to change this or
whether there is no need to change this is an issue which is entirely separate,
which can be independently discussed in this hon. House. But that is no
ground till we amend that law and give to strangers also the power to initiate
prosecutions in the event of bigamy or polygamy. That is no ground till that is
done. We stopped the process of reforming a law where reforms, in fact, had
been long overdue. There was one suggestion which was made by Mrs.
Dubey. She, particularly, stated that when you were removing this one-fifth
ceiling, "Why are you limiting it to one-third? Why don't you leave it to the
court to determine as to what the quantum of maintenance should be?" |
would like to correct her. That is precisely what we have done. The original
law fixed one-fifth. We have removed that one-fifth, the maximum that the
wife would have. She could get even less than one-fifth. We have removed
that condition and, today, it is entirely in the realm of judicial discretion as to
what the quantum should be. We have not kept any limitation of one-fifth or
one-third, as far as these amendments are concerned. As Mr.
Premachandran has mentioned at the end, the Catholic law says that those
whom God has united, the law cannot separate. That is the essence behind
the respect that the Christians have for their marriage, the reverence that the
Christians have for their marriage. The community suggested to us, "Don't
use the word "divorce" at any stage in the text of the Act". Therefore, keeping
those sentiments in mind, we decided to use the word "dissolution". There are
certain other changes that they wanted. For instance, in the Special Marriage
Act and in the Hindu Marriage Act, the period of separation for the purposes
of consent divorce is one year. But, here, the entire community expressed a
view thatthey  wanted a slightly larger period for the couple to really
determine it, on account of their tradition, relationship of religion and
separation of this kind. Therefore, with the consent of the community, we
fixed a period of two years. Since it was a point on which the community had
some strong views, we decided to accept and honour those views. There can
be conflicting views in this House. But, as | said, since it is a Personal Law
reform, we did respect the views of the community itself. There are one or two
minor changes that we have. There is a distinction between the Special
Marriage Act and this law. Mr. Gowda had raised two valid questions. One
was in relation to having a neutral personal law, which defies the religions,
where people of any religion can choose to get married.
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Yes; we do have the Special Marriage Act for that. It is a law under which you
can belong to any religious denomination; you can get married under that Act;
you can get divorced under that; you will incur the liabilities under the Act.
Even if, today, the Christians choose to marry under the Special Marriage Act,
they are welcome to do so. Any person belonging to any religion can do so. In
fact, trans-religious marriages are also held under that Act. This is a law
which goes beyond that.

[THE VICE-CHAIRMAN (SHRI NILOTPAL BASU) in the Chair]

SHRI H.K. JAVARE GOWDA: What | was emphasising was that they
might get married under different laws. My submission is that whatever is the
law under which they got married, if they want a divorce under these
circumstances, a law has to be made, and that law has to be given overriding
powers over the Personal Laws and they should be given relief under that law.

SHRI AURN JAITLEY: Well, | wish we could, in terms of national
consensus or Parliamentary consensus, reach a situation of that kind. But we
have not done so. Therefore, till the time we do so, it would always be
advisable, whatever the provisions of Personal Laws, which otherwise are
discriminatory or go against human dignity, if we, with the concurrence,
consent and participation of the communities, try to correct those aberrations.
That is the process which we are currently involved in. There is also a
question which you have raised, and with which | completely agree. We are
trying to cut short the procedures; we are trying to fix the time limits. But will
that ever happen in courts? Let me straightaway start with the confession. As
far as the Government is concerned, the Government can actually try at the
State level or at the Central level to create the infrastructure. The Parliament
will amend the laws, give a mandate, say this is the spirit behind these laws
and this is how we want these laws to be operated. Here, we have a time limit.
But, ultimately, this is one area where the management and the administration
of these laws, particularly, relating to the administration of justice, are entirely
within the realm of judges and lawyers. Therefore, the sense of expediency,
which we are trying to indicate through these legislations, must also be,
simultaneously, reflected in the implementation and administration of these
laws by our judges and lawyers. Otherwise, you are right that we may keep on
amending the laws; we may keep on indicating the period under which the
public policy requires expedition, and you may still face a situation—as in the
example of the Bangalore case which you gave, where even the orders
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are not being implemented-where we may not be aoie to make any
substantial. Dr. Raja Ramanna made some very interesting points. | think
some of these points would require legislation at a suitable date to actually
consider the consequences of these things. He mentioned that the number of
divorces is going up. In India, the number is not so high but in the Western
societies the number has increased. But one fact which the most civilized
countries have kept in mind is, even when the number of divorces has
increased, they have all been trying to make divorce a very costly proposition.
When you divorce your wife, it is not very easy to walk out of the marriage
without paying for it. Therefore, not only you pay for it, you pay effectively and
urgently so that people keep this in mind as a social constraint. He also
mentioned that a situation might arise where people may start bypassing the
law, the lawyers and the courts. Well, such situations have arisen in some
countries. But we have not been confronted with such a situation in a big way.
But if at all we are confronted with that kind of a situation, the law would have
to take notice of it.

DR. RAJA RAMANNA: The middle class may care for it, but the
lower class just do not care for you.

SHRI ARUN JAITLEY: Just as you have a Chapter on alimony, in a
situation like this, you may have to provide some suitable compensation so
far as children are concerned, so far as other spouses are concerned.
Already, there are world jurisdictions which have started recognising
palimony. Therefore, the illustrations which you have in mind are not very
difficult to envisage. You may try and avoid the law, but the law also has
the ability in these kind of situations to catch up with you. But you are right
in saying that when technological developments take place, in the case of
artificial insemination and in the case of human cloning, there would be
questions as to who the spouses would be, what would be the liabilities, who
the father would be and what would be the parental rights. At some stage,
the law would have to catch up with the technology when these issues do
arise. There is a link between the two. | am afraid, today we have no such
situation which recognises that. | am glad that you have, in fact, cautioned us
about what could be a possible scenario in the decades to come. Sir, | am
extremely grateful to the hon. Members who have almost unanimously
supported this particular legislation. | think this is one law where reform was
long overdue. | am glad that finally it has come. Therefore, | propose to this
hon. House to kindly pass this Bill.

SHRI N. K. PREMACHANDRAN: What about the law of adoption?
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SHRI ARUN JAITLEY: There are several other aspects. | must tell
the House that when the Conference was called, there were several aspects
of the Christian law which were taken into consideration. In fact, one of the
suggestions was - a draft law was also prepared by us -- the marriage law and
the divorce law should be clubbed together so that the whole personal law of
Christians becomes one. But there was no consensus on it. Therefore, please
permit us to move at the pace at which there is a consensus developing as far
as this community is concerned. We have brought those provisions on which
there is a consensus. In fact, | may also inform the House that there is yet
another provision on which there is a consensus. As many as 23 Christian
Members of Parliament have written to me that they still have a law,
compared to other communities, where they are discriminated against in the
law of succession. We are seriously looking into it. Allow us to do it in stages
whereby we can carry the consensus of the community, rather than bring in
those provisions where there is still no consensus. These were the reforms
which were long overdue. Today, no law can be static. As and when we
consult the community and their aspirations are known, | am sure other
reforms would also take place. Thank you.

THE VICE-CHAIRMAN (SHRI NILOTPAL BASU): After such an
elaborate and specific reply by the Minister, | put the question:

"That the Bill further to amend the Indian Divorce Act 1869 be taken
into consideration."

The motion was adopted.

THE VICE-CHAIRMAN (SHRI NILOTPAL BASU): We shall now take
up clause-by-clause consideration of the Bill.

Clause 2 was added to the Bill

THE VICE-CHAIRMAN (SHRI NILOTPAL BASU): We shall now take
up clause 3 of the Bill. There is one amendment (No.3) by the Minister.

Clause 3 (Amendment of Section 3)

SHRI ARUN JAITLEY: Sir, | move:

(No.3) "That at page 1, for clause 3, the following be
substituted, namely:-
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"3. In Section 3 of the Principal'Act;-

(@ in sub-section (3), for the words "or of whose
Jurisdiction under this Act" the words "or of whose
jurisdiction under this Act the marriage was
solemnized or "shall be substituted;
(b) sub-sections (6) and (7) shall be omitted."

The question was put and the motion was adopted.
Clause 3, as amended, was added to the Bill.

THE VICE-CHAIRMAN (SHRI NILOTPAL BASU): We shall now take
up the new clause 3A. There is one amendment (No.4) by the Minister.

New Clause - 3A (Omission of Section 7)
SHRI ARUN JAITLEY: Sir, | move:
(No.4) "That at page 1, after Clause 3, the following new clause
be inserted, namely:-
"3A. Section 7 of the Principal Act shall be omitted."
The question was put and the motion was adopted.
Clause 3A was added to the Bill

THE VICE-CHAIRMAN (SHRI NILOTPAL BASU): We shall now take
up clause 4. There is one amendment (No.5) by the Minister.

Clause 4 (Grounds for dissolution of marriage)
SHRI ARUN JAITLEY: Sir, | move:
(No.5) "That at page 2, for lines 3 to 18, the following
be substituted,_namely:-

"10(1) Any marraige solemnized, whether before or after
the commencement of the Indian Divorce (Amendment)
Act, 2001, may, on a petition presented to the District
Court either by the husband or the wife, be dissolved on
the ground that since the solemnization of the marriage,
the respondent -has committed adultery; or

(0] has ceased to be Christian
by conversiont another religion; or
(ii) has been incurably of unsound mind for a
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(i)

W)

(viii)

(vil)
(ix)

continuous period of not less than two years
immediately proceeding the presentation of the
petition; or

has, for a period of not less than two years
immediately preceding the presentation of the
petition, been suffering from a virulent and incurable
form of leprosy; or

has, for a period of not less than two years

immediately preceding the presentation of the

petition, been suffering from venereal disease in a
communicable form; or

has not been heard of as being alive for a period of
seven years or more by those persons who would
naturally have heard of the respondent if the
respondent had been alive; or

has wilfully refused to consummate the marriage and
he marriage has not, therefore, been consummated;

or

has failed to comply with a decree for restitution of
conjugal rights for a period of two years or upwards
after the-passing of the decree against the respondent;
or

has deserted the petitioner for at least two years
immediately preceding the presentation of the petition; or
has treated the petitioner with such cruelty as to cause
a reasonable apprehension in the mind of the petitioner
that it would be harmful or injurious for the petitioner to
live with the respondent.

A wife may also present a petition for the dissolution of
her marriage of divorce on the ground that the husband
has, since the solemnization of the marriage, been guilty
of rape, sodomy or bestiality." The question was

put and the motion was adopted.

Clause 4 as amended was added to the Bill.

THE VICE-CHAIRMAN (SHRI NILOTPAL BASU): We "shall now take
up new clause - 4A. There is one amendment (No.6) by the Minister.

New clause - 4A (Dissolution of marriage by mutual consent.)
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SHRI ARUN JAITLEY: Sir, | move:

(No.6) "That at page 2, after Clause 4, the following

new Clause be inserted,namely:-"4A. After Section 10 of
the Principal Act, the following Section shall be inserted, namely:-
10A (1). Subject to the provisions of this Act and the rules made
thereunder, a petition for dissolution of marriage may be
presented to the District Court by both the parties to a marriage
together, whether such marriage was solemnized before or after
the commencement of the Indian Divorce (Amendment) Act, 2001,
on the ground that they have been living separately for a period of
two years or more, that they have not been able to live together
and they have mutually agreed that the marriage should be
dissolved. (2) On the motion of both the parties made not
earlier than six months after date of presentation of the petition
referred to in sub-section (1) and not later than eighteen months
after the said date, if the petition is not withdrawn by both the
parties in the meantime, the Court shall, on being satisfied, after
hearing the parties and making such inquiry, as it thinks fit, that a
marriage has been solemnized and that the averments in the
petition are true, pass a decree declaring the marriage to be
dissolved with effect from the date of decree.”

The question was put and the motion was adopted.

Clause 4A was added to the Bill.
Clauses 5 to w were added to the BilL

THE VICE-CHAIRMAN (SHRI NILOTPAL BASU): We shall now take
up clause 17. There is one amendment (No.7) by the Minister. Clause 17
(Omission of Section 34) SHRI ARUN JAITLEY: Sir, | move:

(No.7) "That at page 3 forlines 23 to 37, the
following be substituted, namely: -

"17. Section 34 of the Principal Act shall be omitted:-" 251
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The question was put and the motion was adopted.
Clause 17, as amended, was added to the Bill.

THE VICE-CHAIRMAN (SHRI NILOTPAL BASU): We shall now take
up clause 18. There are two amendments (No.8 and 9) by the Minister.
Clause 18 (Omission of Section 35) SHRI ARUN JAITLEY: Sir, | move:

(No.8) "That at page 3, forlines 38 to 44, the following
be substituted namely: -
"18. Section 35 of the Principal Act shall be omitted.”
(No.9) That at page 4, forlines 1 to 8 be deleted.”
The questions were put and the motions were adopted.
Clause 18, as amended, was added to the BilL

THE VICE-CHAIRMAN (SHRI NILOTPAL BASU): We shall now take
up clause 19. There is one amendment (No. 10) by the Minister.

Clause 19 (Amendment of Section 36)
SHRI ARUN JAITLEY: Sir, | move:

(No. 10) "That at page 4, forlines 9 and 10, the
following be substituted, namely:-"19. In
Section 36 of the Principal Act, the proviso
shall be omitted.™

The question was put and the motion was adopted.
Clause 19, as amended, was added to the Bill.

THE VICE-CHAIRMAN (SHRI NILOTPAL BASU): We shall now take
up New Clause 20A. There is one amendment (No. 11) by the Minister.

New Clause -20a (Omission Of Section 39)

SHRI ARUN JAITLEY: Sir, | move:
(No.11) "That at page 4, after line 14, the following new
clause be inserted, namely:-"20A. Section 39
of the Principal Act shall be omitted.""
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The question was put and the motion was adopted.
Clause 20A was added to the Bill.
Clauses 21 to 29 were Added to the Bill.

THE VICE-CHAIRMAN (SHRI NILOTPAL BASU): We shall now take
up Clause 1. There is one amendment by the Minister.

Clause -- 1 (Short title, and commencement)
SHRI ARUN JAITLEY: Sir, | move:

(No.2) That at page 1, line 3 for the figure "2000"
the figure "2001" be substituted.

The question was put and the motion was adopted.
Clause 1, as amended, was added to the Bill.

THE VICE-CHAIRMAN (SHRI NILOTPAL BASU): We shall now take
up the Enacting Formula. There is one amendment by the Minister.

ENACTING FORMULA
SHRI ARUN JAITLEY: Sir, | move:
(No.4) That at page 1, line 1, for the words

"Fifty-first" the words "Fifty-second"
be substituted.

The question was put and the motion was adopted.

The Enacting Formula, as amended, was added to the Bill. The
Title was added to the Bill.

SHRI ARUN JAITLEY: Sir, | move:
"That the Bill, as amended, be passed".
The question was put and the motion was adopted.

THE VICE-CHAIRMAN (SHRI NILOTPAL BASU): We shall now take
up the consideration of the Government of Union Territories and the
Government of National Capital Territory of Delhi (Amendment) Bill, 2001.
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