forr i vep aga a1 @awT &1 59 andmaral i @ Wt Sis o qwr o wrE

37 : AR AR | SRE © &5 59 v & (i) & &t s &R (i) e B Burs &I qfswa
T, T 56 B BT T WP, (i) 61 Bl Rarend &, @i 7 Wrae 1 ST 3 SNava® Bad
3am|

#1302 eiv=n (Rifaw): wgigan, # s syl 59 sy Seold & w1 Wweag S gl

THE VICE-CHAIRMAN (SHRIMATI JAYANTHI NATARAJAN): The House stands adjourned till
2.30 p.m.

The House then adjourned, for lunch, at fifty-nine minutes past twelve of the clock.
The House reassembled after lunch at thirty -three minutes past two of the clock.
[THE VICE-CHAIRMAN (PROF. P. J. KURIEN} in the Chair]

PRIVATE MEMBERS’ RESOLUTION

Providing quick justice at the minimum cost of the masses, decentralisation of justice delivery system

and a need to set up a collegium in the appointment of judges
SHRI VIJAY JAWAHARLAL DARDA (Maharashtra): Sir, | beg to move the following Resolution:

"That this House expresses its deep concern over the inordinate delay in the delivery of justice to
the masses, mounting arrears of criminal and civil cases from the Supreme Court to subordinate
Courts, high cost of litigation, excessive prevalence of either obsolete laws or those in conflict
with each other, increased frequency in Public Interest Litigations, judicial activism or overreach
of judiciary, non-existing of accountability of judiciary at all levels, near absence of altemative
methods of dispute resolution like mediation and conciliation approach, plea-bargaining, evening
courts, Lok Adalats or such similar outfits, denial of fundamental right to speech in the courts for
fear of its interpretation under Contempt of Court, inadequacy in the system of appointment of
judges of High Courts through collegium method and appointment of lower judiciary by the
States, proliferation of allegations of corruption against judicial functionaries at higher and
subordinate level, ineffective mechanism for probing cases of omission or commission, adoption
of scientific oriented investigation techniques and their acceptance as evidence, need for
establishing zonal or regional benches of the Supreme Court and increase in the number of High

Court benches and urges upon the Government to adopt following measures:-

(i) ensure adequacy of the system in the appointment of Judges of High. Court through

'collegium’ and system of appointment of subordinate judges by State Governments;

(i) evolve time-bound measures to fill up existing 26 % vacancies in High Courts and 20%

vacancies in subordinate courts, as estimated by the Chief Justice of India;
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(iii)

(i)

)

(vi)
(vi)

(viit)

(ix)

()

(i)

(xii)

expedite the mandatory Judicial Impact Assessment process so that resource crunch for

creating additional judicial infrastructure could be taken care of;

set up a Federal Investigation Agency in terms of recommendations of the Padmanabhaiah
Committee (2000) and further fine-tuned by the Justice V.5 Malimath Committee (2003)
to cut delays in investigation process 116 relating to heinous crimes like terorism, war

against the State, insurgency, etc.;

enforce 19-Judges Bench decision of the Supreme Court given in the year 1999 to create-
in-house mechanism for probing into acts of omission or commission and passing the
proposed Judges Enquiry {(Amendment) Bill, 2008 in the Parliament;

bringing higher judiciary under purview of the Right to Information Act;

evaluate the efficacy of existing cumbersome and time-consuming Constitutional provisions
relating to impeachment of judges of the Supreme Courts and High Courts;

implement the perception of Chief Justice of India about setting up Zonal Benches of the
Supreme Court a beginning to be made in a centrally located place like Magpur and bring
justice to the door-steps of Aam Aadimy by giving justice to everyone as enshrined in the
Preamble of Indian Constitution ;

launch a time-bound programme for liquidating the huge arrears of existing criminal and

civil cases (approximately 1.5 Crores) and ensure non accumulation of cases in future;

gradual adoption of "Mediation and Reconciliation” approach through resorting to
alternative methods of dispute resolution, like plea-bargaining, setting up fast-tract courts,
lok adalats or extensive decentralization of justice-delivery system through similar other

outfits;

review laws on Contempt of Court and introduce attitudinal change and accountability of

law-enforcing and investigation agencies;

transparent, simple and time-bound but stern approach to tackle proliferation of allegations

of corruption against judiciary or law -enforcing agencies; and

take a holistic view regarding revision of obsolete laws and antiguated procedures to move
towards dispensing quick justice at the minimum of cost in the wake of fast changing

universal scenario.

" AR SUERRE HEIEE, 391 § A TR & AE ¥ ARAE dfwdd & b
TE@ AW RIS & AT § WaT & ARI-Wer WA S B T AP Gl
ATET G| ARG, ST =Rt & i &1 s Rerfie sk srimfers SR
us vl & v gt el off 3 war e b g quf wavroa ot gfiiet o wed & oig
& TR @I i@l & S e A g9 S wiaenT 7 ot snfde, wmiie siw
oI =R @t 91T BT E, elfdeT st oft wieft St & gl waRTog & e SaWR @R
g "= SR "eEA", A |1 vies qMd dedsr AR fade @) wad agayol 9 8
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TR AT o fory =amar U=t g1 & et welier T Rigrar &, Frd g Rar 781 was,
TS Tl &I AT FHTTAT TEF B Fandl, et s uer v faver ar werar @
SR T 2w & o sfeft € SR et aoer ot ave @ e wrue & Pifsaa wo @
Srrreft & iR Rt &1 st udie o1 e 7 oft = & 9 w wWfier fivar mar &1 et
AN TATRT® 3R Yorifod g ot fiRrae T =mmifersT & aier uw ft 7g=1 7T srer
g1 ufire SR T urerdlarer <t 3 et e - "Rfvaw v @ e ol 78 & sfiv Tz qof
g1 Y 71 wapar, wel € wg Saasit @) whifa gro € Rfa @i T 80" s sigrerdl o
W%Hﬁ?%mﬁﬁaﬁwﬁ, ﬂ%ﬁmmcasinoﬁﬂﬁmﬁlw
319 Trial Court & HE Tl € Tl Division Bench Tl SIS T, STTHT A1 & R[AT &1 ST & 3i1%
3R Division Bench 3T €15 ®I¢ 9 #f Wyt 721 € a1 9 ®IE el WIsT, a8 u% 9877
@\E‘Tﬂ\?ﬂﬁﬂrﬁﬁ ﬁﬁ\‘rﬂﬁgl ST T Legal Profession & @R & Mr. G.K. Cheserton =
BET & "They fight by shutting papers. They have dark, dead and alien eyes. And they look
at our love and laughter, as a tired man looks at fies.” 3T, ﬁgﬂq ®ic & di wfew
oIt wetel = wal &, "wnarera @1 & R by a1 Pt s 98l 8, afes v s
aireH) o) g, fvara siiv sigr o 817

3ol W =irrarfereT fargi s o) 7 &1 R wra wens w=0 it = ot et i ~merarferer 4
&Y WX R 991 BT appointment ST ATTGST & ST B 721 =refier sft &.5f, arerper 7 of
Qfﬁiﬂmﬁﬁﬂﬁi impeachment EﬁTQ‘CFﬁ%’WﬂQTQﬂ.ﬁ.&K%. ﬂﬁsﬂﬁﬁ%ﬁﬂﬁ%ﬁweﬁjﬂﬁéﬂﬂ
®u Hecayl ee Sord 81 sufen sror ag SRia w & e g g1s @I SN de wid & el &
appointment & aR # Hoflaft & wrer fadas o) su ded # & wiegar =y wonel), =rerarferet 9
7 e €7 feriieT 5 RreER $iR anE, wispET sTaRe PRI S 92 - aawen #i
TR} Tt aTeft WeRmsil & Tl eI T 1 oY eareT ¥ T e

9 |oH A anft I et & IRRMET BT 78T Judicial reforms & 1T gam €, Rt rort @t
R & aR % TREREET, ST@T accountability, STE & FMAETR® TLHT T 9114 3R prosecuting
agency & re-orientation & R # HIw! RwTRSt HY 1% &1 S 2000 L WWWWWW
A &1 e e war an, Bras aum sueeE o) hevd wisd =l o2 & i war o drfe
e ARATY I HORE T ) B TS0 & 91 B2 uhl 39e] Ruid § ve bevet vuidl & meq
AT SMTChaTs i hsel hisH "It o= o RrprRer Wi oY1 ofh

Tl g1l & & Wi 59 30T w1 § 3@ 8, offth sudh fory 26 v, 2008 Sl we, il
TEs 4 g5, BT SO9R AT STl fanef| arel @1 e ot e i &1 9 dex Freae
AT T € 3R ST T S TRIS O A1l i ¢1 98 R fiafige e, v =
e TN S§ HRIS A1 BT AR S/ 81 59 arel & a1 =irmefter, #=4, fagm =mafas sik
ud =remeftert gRT #} foar snfes @ T €1 st fRrfy 7w © 76 o sneeht st Rt F = ae &
fore gear &1 =Rl 7 e wfder sa+l qfeea & & usdl < smi st wamrer & gvarE
WeEaH ¥ Yl 21 Ug uhkbar o+ ol & i wie-Aie sreH) suw gavrd 21 3 aresl e
@I GXATO Wede 3 ST & 3i1% 3R oL SD! ST TS & 11 a1l & oIthe Gl b I
s of g [t F oft =t wist & bwer g4 ww Y gz 98 oz wd b S6 =@ e mrdi s
s # = @ et ufthar, = @t e, Ter gt w1 mEeE s, a9 B wH
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Wﬁ%{ Y STeq =ara uithar & wra=1 &Y ¥ aren Q@Fﬁ £l Justice delayed is justice denies. §
HAE ¢ o 519 9% Arell 0) 3fie e TE §I €, 99 O STl BT fISare SraTerdl o) aife
TET 3o, Tt aere € o @ weRT # ot s & Fraer & forn wnfthar &7 e Rt o ot &1 3 |
T SR ST BT el AR © RN 35 @1t aTae FRd §1 GO e Uhlsd S, o
et gter wieh, st wrofia weft <t & grrat % |rar o 7o £ wferd e sy w<x da anfl oft
dfied &1 aad € fb s St 2 & wiedl siie uisal ol ATl SiToThd ©) SIgTerd] b TN T ST
1 ORT Ber el A & for & gl s ferfy g € 6 571 wa uRfRfmi @ faca & foo
Ueh ARIB WUIIel] Bl Sravaehe &1 31 gw (&7 ugel CPC # srfede &= & v &4+ ADR @l
AR B &, AT BIE & e settlement BT TRFAT 37t a1 e & e arger TE g8 €18
Fast Track Court 3R Family Court ¥t a0 &, ifés=T aet oft fRerfy Wﬂ%ﬁﬁﬁgﬁ%l Consumer
Court, ST 31 3meH1 & T &1 gU €, &t 31 courts T TRE &9 B 32 & 81 TR =114 01 & fore
TBIAT B IMATAG ST 8, THIS AT TS B ¢ v Rrfy A wie-AR S ame
Gonsumer Gourt 3 &1 51T Wehd | fasTeft sraTerd YeeTaR 1 WRitht AT &1 4+ 4 31 & & srarerd
faoreft wvufra &1 fafcen 4 € e &1 vgel a1 Suwiwil w dRkre fa am f&ar s 8, o
ATHAT T <17 56 17T, 35 A1 3 30 61 O & (& T SUHRBRN 92 10 & | b qreaid ®3d 59
JgTerl § 39 SUNIhRI k! arEl wut 3 usd &1 59 "iHd & wid &9 @Rl 57 sgrerdl §
Afege 4 YET-wE SN GrE-wunedt of ft wita g AR vl el o saerer o e daniav,
Evening Gourt, Mobile Gourt 3iR @1l @y ol 31afd ft g arfdvl v wrael wff = Judicial
ImpactAssesementffﬁEﬂﬁEﬁQﬁ,Wwﬁ%ﬁﬂﬂwwﬁﬁw%\wﬁmﬁmﬁ
foreT <t qgm, fobeer @t s, I Rved sMR®T § &1 Judicial Impact Assesment s U
BT & P! aore & ~mmerd ) § #79el 9§ 91 €1 Environment W e 99T ST 3R Frem, i
e fanrn wR 7 RrieiEr s €, S0 Sooloe B a9 W SSTerd] § AT ggd o ¥E
9% gR | BT 7 | U8 infrastructure ToIT 99T€ & R § ST M1 ART| 31 T SEaR]
1 Ruid 3 uar gen € T ~gz@ich & e1a¥, twin towers, STT 3iTddarg &t asrg 9 1 R ol g2 9,
SP] T AE B B bRS TR affrerg, Termg iR i ager & aei oY ust g3 €, a8
3 e Al sid A i €, et wid & fory At i & s faur siet eee, Brfthanfe &
U9 infrastructure T2 &, Ford RTT faeT o B 3 Ueet A1 assesement T TTAET &1eT, <F URft
feerfey =1t arelt o w19 9 ATTE SIETA! % T 9T €, T Ugel 9 @ AWl B forve 7 3R
TERHT & &l

SUNHIEE] HEIGH, 9T9ll B strength & R § T GHI B RUIE 7 e mar o7 {6 o <o+ 10
T 1 oITe & AT 150 9T &, 19 fép 891 291 4 10 ord @1 o & 618 b 13 o1 §1 S5 ol
<ifast Al @l fuer & forv a [l sga & gala 81 e =armefsr | we 8 b b= Bl
@1 gorg ¥ padl 14 50 niirera 9§ 60 ufoer a@ @1 gig g2 €, oia b wer T srgaig 247 & dgd
ot wifdhal o1 swiHTel B gU SRR sraTerdl @1 e T2 fepar &1 v &1 Wikl & e
& @al &1 W R -fhae au e @R & agf w w@dl § o ggicd) ot sravaear € sl
RGN 30! fthd o) B e § 9ol e

HEiIgy, fawwr, 1999 | 10 91971 ®F Ue §oo 4 U[R & G980 § Her &1 47 b ~grguriersr
S EW U ®9iE SR SU™ & 17 UF In House System a-TUIT, wifehT 3/ 9 Arell & 919
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it B &1 ug faar 2 fo so wda § Sue! @i wawd T8 &1 gaT & JfeR & agd e §
Tt BIE «t wer € 5 7 1 walea =R iR T € 59k T3 =IraArfie, SE e a1 wa i
=T & ST & T € SR T € STIETeeTE SrRiae 3 & 1T SWw Authority €1 9d
ez =rareiter, o ot 7 wer € o ot avre @ fSREt 7 st st wewres Rk § e
ST B faam &, safds qRPrt w1 wats Afke ames wenfid wwd swet e s wwensit &
W der Sl ariR Ul 59 Wes # Judges Enquiry Amendment Bill, 2008 Teh Wew@ Ul Had &1 59
fagas & arr g ¥ Srotsl, sar & uld Saavarh g1 g sisie f@d sredl ura g1an arfau
Sfsfrre e o ave Sl & Raars Breridl of W= @y 7o a8 e aed swed 9
T e ATl 3Tt E1e & Mitrarars WS B W iR dSTE ® U of & At avmE B9, Sl
faredY 3R o1 o fory firorarar T o, 59 91 & SaTeR € i PR 7 o $a W w oft fhw
TE ¥ MR 98 36T & 59 JRPre wtem o @w sifvew o) s oo #t e/, @ & fafe
STots & Raerds R g o arre &1 FraerT s e Ry F S of S w=e e
sifa 3 fFrofa fFreser g

TEigY, e qudl [RIfa @8 & & S=a =rare siv wate e’ f ool & 9¢-dfear e
TR & BIC A USTER S1 T | S © &5 A 0 awiel T aIRE TRl Wreel & et § wad
R aem wg9 &1 g uga & vl gRraR we R T w21 b s = son's stroke ¥ NS
159 Arel 3 wiid i =t R ud o A v fob fpa SToTl & 9= 3% oXE ¥ practice BN I8
& o 59 He % HeiiT ~amrer) o 4 Y a8l

are Fafg ae & Eﬁﬁ ot wrer foras EﬁSﬂﬁcﬁ involve & AT sensational HTHE %, St
electronic media T trial Tl &1 91 £1 Studio court room Wwﬁaﬁ?ﬁfﬁmﬂ@ﬁﬁﬁﬂfﬂ
AT &= 9T €13 WG 95  FT AR, SHE wATrie TR o e gfhar werad gt €

airor @) fRerferat F srawrer et arel WY siegfres aa el ait snerfes g R o gechie e @
&1 et feorfRrt & Froest & fore et <t wiwermsil &1 SMef1e o o1 SRIATe BT AT 57
Sﬂ%ﬁiﬁﬂmﬁﬁaﬁmmﬁwww\ffﬁeﬂdmce actffﬁwﬁﬂ:ﬁﬂﬁ%mﬁ’ﬁﬂﬁﬁ
STOIRTET ST ST TaH1h] BT SR HIP 99 P 3 HITAE &1 38T &, 59 TR ¥ §9RT
BT 3 qg -Tel &l 2 £l Heat # Marco An alysis, Polygraph Test 2T Brain Mapping Test LA
AT TG, ST feb T4 sruRer wl oiia  age &) aecyqel Y siar ded §1 s 21 30k 20(3)
& ded Bis # Aft s €t Raars wardt 7€t © war €, WiftT e & I # 98 gU SR,
@ drg 3R serious heinous STRTET U= @14 & & forv 7 59 g @1 iia ufdar of w5t a1
TRH STARIE HT &)

Consumer courts Eh_sﬁ qr ﬁﬁ thret S %\", for ey heavy fine ¢l ﬁtf St &1 979 ﬁﬁ el
High Gourts # SIT<l & @11 92 a8 ded g0 M o faar wimar & i & A SuwinT Al & gr
& FTE I €1 FET punitive damage 31T penalty ¥ Teh &1 AT € SR WaeT 141(d) SR (),
ST b Consumer Protection Actfb"[%\‘, ﬁWHﬁ‘ﬁ?ﬂ%WﬂWﬁWﬂfﬁWﬁneWW%\I

s'ﬂ%ﬂ'\"a' Negotiable Instruments Act P ERT 138 & TET bounce Eﬁfﬂﬁﬁfﬁa?mﬁﬁ o
R # e AR B $F Savaedr §1 59 9N 7 bl of uihar sa-l od! 3w feT € b it @
T T T §1 & GTa9[E 9% | ol €, U Gl & Raers SRars Tt e et 8l
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el T AT, BRI sz fenfier & wer sifdal & AT sfiR sruTer &1 s &,
ael Mt s qN o T foh ~raiereT A 5 dEw ¥ 61 W fohar &1 ~ehrierer ® eraurierd
3 frenfereT @t wrfder @1 g5 aRWT B Bt B & 18 8, wiftT 51 oifhat o T W
& W g1 AIfE vl ag A wel § b B origl W ey wu @ waiaww @t yren aivg & wried 4
wriurfere! fawer X&) &1 a8l U ellvi 9 iR courts = PIL o #1EeRT ¥ SgHY W e iR gafaw &l
e 7 wgeayel YT sET #1 &, T PIL & T UX courts & gRT dRiuTferaT &Y e &l
HHISHT, AT BIs et ar 1T &1 3rft fRroeft 7 HiferT & dw BT confusion w1 fRerfy ¥, &
Monitoring Committee &1 31X fiFY & 17 &1 11 T 4N 1 Ut 919 = ¥oid WichM R 8l Bic o
f&am 577 wa R & @IS & g anfeu)

=rarerti § R ug faar & fava 81 S=a =mreri § 26 uRierd @) & €, S8t ool @ e
792 €11 afew, agi ux e 586 orot &1 Frarefl srarerdl 7 20 wirera @) ol €115,309 @) vge v
712,368 9791 &1 foreret W w1t % fFraclt sraTer & g ST S arer 1 7 A A Bf §wEm §
HIH! gl §S & T =TATHRIT H 1999 F ST 27.5 TRT A9 aAfeid o, Tet 2006 7 IE W= TGP
36.8 T &1 Wt &1 el sl § 1999 A et afwd araal @t " 2 s off, adt 2006 A AF
HET GgHY 2 BRIS 48 A B Wt 81 511 S T B ufm § WReR & aewyv e §) @1
Hiferfored Rave Wet B B2 T8T € A1 e A1 89 1993 B gd & Ry # i s Anfee? @ e
fararoflr fwe €1 59 v o= anft @ w20 Sft 7 wet o R s fawm 7 s @Y R & ddu
A v W sl aifiaa 71 &1 e sar ) & ferv sl Rrmiqe &7 31 a8 Bigel e w0 off o arar
& &, Sud araug ft ag wrd) ufean afea g, a1 R 59 forg o Preier 27 @l v usi &l
1w o, g ard s W) vaee T8 81 e e 9 e @ b Aisar 792 @) i d s
1,530 T U5 Fiora &= 3T 90 1 9R afrad e @1 FYeRT U | & $i6% &1 S 596 aRE
ST © i et sererd @t Wt 15,399 SIS S HRT ST TRT 18,479 T U1 BT GoI (par S
3R 3TE® RO B aoTE | TT UG BT FoT qARBT 7 &1 8T €1 a1 HIS - f@rfy ef foraa
AR e Arel & et o g1 wd) wisgar Sl A arfl it e smfafera sie g o &
Si afd g 3 A€ T ot w8 &1 U i a8 €1 IS o Td €1 39 S| o) wihen g1 anfee
TAT 572 Statute Book 3 fHibrer <A1 @2 wl ves ot ), S woid w+it eftl ot RrerRen & dgd o
T Tt BT 1 e fomal TR & e e i T © fore Rofie g1 anfe, vt oft wfle
e ATy 5% R e T & & Rt WoierT &) smaseraar €7 & SR &1 af 9gd a1
sAffed Sexficer siar &1 99 @ T B $6 ®Ic - AT I IR WA 981dN & eI
i gufRera g & forv were Ao fqan sef e g wisiRd sl miSraaf¥ vae & agd v wre
& TSt &I B: AR B ds@l (Tl B SR st a1 s ST e &
=renefter 5wl Sea e ol 4ol 10 bR i @el & fb wse iR B T B drel SIul ol arge
T I FEar 9T S8 %l € 6 weft 5ot ol @ & SR 0= e g aun frd fefrarRe
TSI W1 SIS RAT Tel 8T A1fey| 59 Hae § 4 v YoIa o1 arsdr gl 3= =Araeal § €8 7di
ST & g # 31% g3 ot OTa IR AN W MR % SR de o S om W@ #t 9 © 6 aw
ufear aror S & siR sifafsrm @t aore 9 i T v sl RrerRef s sre s de o
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E1ameed B e & b wet oft, 98T 9 & erurieer 7 f, fedt s it s Adhedt ar stRaex &
ug o= ¥ et e e g R elft se =mreR i oo uirera 3 a1 @ wdi s ave 9 g E o
& yeTER & UF SR BRW T IE TRISK &6 W SET el S M1 At iR o | ard 7 S
wrex uferdr arel €, Freger &, W At @1 g e TR W) S ey & fore g arfze) et
raTerdl % well ot ufhar § € S B SR 9 @ g st Aty fee 'R uR S e ®R
HIB] el 81 a8l U afdw & R i did b JieH S =l & fov g arfa
S fraclt SreTeral § & & aret St & Feiger At e T Rred # et st et
wou # Fract SGTee] Bt well uipan, T I YEIPE H rTT S el 59 9§ anft @
ufhar &, WReR &I e Ruid g anféy) el wdll & fory hdisTa o1 = &1 &9 ¥ 9 5 01 &
STHA T AT oI U1 & W) 9% Wi el | A st At anft uisema fRfvgae oo &
R ux Y well ot Hear el 81 3t it oid & srori ol Reraedc U1 65 Wi € @2 818 &I &
ST BT 63 AT & | Frareft srarerdt 7 Rerrie w1 v anft off 58 W1 € 72 sMwie & 915 58 60
HTel T aT &I Jaas &A1 < 21 Sm! Rermie @ o 62 ara g1 arfa, st a4 de
FHR T SHH ATETR G At

Declaration of assets and liabilities - 31 ¥wg & wewrTt v ag arfvard &1 & & a8 srg
3R, JRieH SR et & a3 g &) wR ufers wdow & foo ff agdh [k &1 afee
&1 BIC 3T G B & srorer & for 7 feerfy =121 €1 59 9 4 ofR IR PRt st sem &
1 g 99 wegrRus i F @t el &1 damgfe g arfew s war gl sy off aeft anfam
R, 3R R 98 Fed € 6 e o & Wew ¥ Bis warel 7 YuT oy af del e 5 3
ST FUHT S 91 b Ta9IT SA2AT U FealIeh™ U TR e SISl £1 59 Hua & sigw 49 e
I, 2008 BT TH oig forar &, o1 o Afsar 7 w1 &1 g6t v & "who is to judge the judges”
"warenefteri el =i arfe i A Wh” # A 6 9 5w o B ord W g W & e Rere
R & o

i g i i e g b i oI @) v da g F g arfu, aife gRion g - e
sRear § e, s ATl R®T BT Reelt ugat qem awi BT 518 SR | 9 el 1 Aet
T gd S ufvaw & ol & gl & o 9 o d W 9 ded &1 59 wRn ¥ o e &
forr it w1 w1 T RIfd @1 ST 59 Wy F 4 U e s ¥ w6 &1 59 wee | o
srtsite arfla e o witfém = fbar &, F swidh wrer wewra i gl

3= 4, # It wen argm 5 WRem T 2w & 9t TR B ST & wHE G981 off
o f$aT &1 WNGN & 59 o & Yol o3 & Rraigrt Wi So1 & aits ~rraat o &1 g9 R
F rmefer S R @R S T 3 IR T W SreT STEBN AT X8 §, O S A% a9
e & foh T el o 319+ I T Sooied By 18 21 anfia Rrae st =menefier €, sa
AR o3 & ARG H R €| aars|

THE VICE -CHAIRMAN (PROF. P. J. KURIEN): Now, the, Resolution is moved. There is one

amendment by Shri M. Rama Jois. He can now move the amendment.
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SHRI S.5. AHLUWALIA (Jharkhand): Let me speak first. His speech will be a maiden speech.
He will move the amendment.

THE VICE-CHAIRMAN (PROF. P. J. KURIEN): Let him move the amendment. Then | will give

you chance.
SHRI M. RAMA JOIS (Karnataka): Sir, | move:

"That the words "need for establishing zonal or regional benches of the Supreme Court and
increase in the number of High Gourt benches” in lines 18 and 19 of the opening para of the

Resolution, be deleted.”
The questions were proposed.

THE VIGE-CHAIRMAN (PROF. P. J. KURIEN): Now both the Resolution and the amendment

are open for discussion. | think Shri M. Rama Jois himself can speak first.

THE MINISTER OF LAW AND JUSTICE (SHRI H.R. BHARDWAJ): Has the amendment been

circulated ? Give a copy of it to me.

SHRI S.S AHLUWALIA: One copy should be given to the hon. Minister concemned. However, it

has been circulated by dak.

SHRI M. RAMA JOIS: Sir, | have gone through the entire Resolution. Under Rule 157, normally
there should be one issue, but ten to twelve issues are made part of the same Resolution. Whatever
that may be, at the outset, | must state that as far as judiciary is concemed for more than five
decades the performance of the judiciary has been exemplary. When Dr. Ambedkar was asked what

is the most important provision in the Constitution, he pointed out ...(/m‘erruprf‘ons)...

SHRI 5.5, AHLUWALIA: What is this? How ? | want toraise this issue. ... (interruptions)... In the
moming also, we have seen the Agriculture Minister's or some other Minister's phone was ringing.
Earlier also | raised this issue. It is a security hazard. When jammer is working, how is mobile phone
working inside? Through a mobile phone, one can blast the bomb. YWhen jammer is there, how this

filmy song is coming? How is it coming?
THE VICE-CHAIRMAN (PROF. P.J. KURIEN) ¢ This will be examined.
SHRI S.S5. AHLUWALIA: It is very strange.

THE ICE-CHAIRMAN (PROF. P. J. KURIEN): It should be examined and reported to the

Chairman.

SHRI M. BAMA JOIS : Although certain flaws and drawbacks in the judiciary have been pointed
out, but | can say with certain amount of confidence that for more than five decades the performance
of the judiciary in our country has been exemplary. VWhen Dr. Ambedkar was asked as to what is the
important article in the Constitution, he pointed out article 32 which confers Fundamental Rights on

every citizen to move the Supreme Court for the enforcement of Fundamental Rights, and a similar
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article in case of High Court is article 226 of the Constitution. During these five decades, there are
thousands of students, who would not have otherwise secured seats in the medical or engineering
colleges; they have secured seats through the orders of the High Court and the Supreme Court.
Similarly, so many poor people, who could not have got justice, have got justice whether it is election
or whether it is any other matter of employment, particularly service matters. There are hundreds and
thousands of cases in which persons, who are aggrieved and who are denied justice, have come to
the High Court under article 226 and some have come to the Supreme Court under article 32; all of
them have got relief, and particularly, | refer to the decision of the Supreme Court in Keshavanand
Bharati case. The entire nation is grateful to the Supreme Court for this judgement. Because of that
Judgement, our democracy has been completely strengthened. We do not know what would have
been the fate of our Constitution and the democracy but for the judgement of the Supreme Court in
Keshavanand Bharati case. These are only general points. | will come later to the points which are
sought to be made. | will, particularly, refer to the amendment which | have moved, because there is
one point raised that there should be more Benches of the High Court in different places. Secondly,
the Supreme Court also should set up benches at different places. As far as this aspect is
concemed, there is a Fourth Report of the Law Commission of India presided over by no less a
person than Mr. M.C. Setalvad, and Mr. M.C. Chagla was the Member. And, now they have
expressed their clear views about the necessity or desirability of constituting benches of the High

Court. They have given several reasons. | will read that:

"2. In our opinion, the guestion whether the High Court should sit as a whole at one place or in
Benches at different places has to be considered solely from the point of view of the administration of
justice, and political and sentimental considerations have, as far as possible, to be excluded. YWe are
firmly of the opinion that in order to maintain the highest standards of administration of justice and to
preserve the character and quality of the work at present being done by the High Courts, it is
essential that the High Court should function as a whole -it is an integrated whole, the Chief Justice
and other Judges, because even petitions are addressed to the Chief Justice and companion Judges

of the High Court and the Supreme Court — and only at one place in the State.

3. The High Court is the highest Court of Appeal in the State and it is necessary that it should
have the assistance of the best legal talent and the best-equipped law library. It is also necessary
that it should work in a proper atmosphere and should be constantly conscious of the traditions built
up by the Chief Justices and Judges in the past. With regard to the new High Courts, the Chief
Justice and the Judges should be equally anxious to build up traditions similar to those of the older
High Gourts. This, in our considered view, is only possible if the Chief Justice and Judges sit at the

same place and administer justice as a team.

4. If the High Court works in Benches, it will be difficult, if not possible, for the Chief Justice to
have proper administrative control over the working of the Benches or the doings of his colleagues
who will constitute the Benches. The cohesion and the unity of purpose, that should exist among all
the Judges of a High Court, will necessarily be absent when some Judges sit at places far away from
the principal seat of the High Court. Every court has an atmosphere and traditions. A new Judge
coming to the Court becomes conscious of these and tries to act in conformity with them.
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5. The High Court Bar acquires a justifiable reputation by appearing before the Judges of the
High Court, by arguing important cases and by helping the Court finally to settle the law at the
highest level. A Bench of the High Court can never expect to get assistance from such a Bar. A
District or Taluka Bar, however competent it may be, cannot be compared to the High Court Bar.
The litigant, therefore, appearing before a Bench will have to be satisfied with less competent

advocacy.

6. A well-stocked and well-equipped library is essential to the proper working of the Court. Such
libraries only exist in the High Courts. At the other places where the Bench sits, both the lawyer and
the Judge will be considerably handicapped.

7.In the High Court, Judges are familiar with the judgements delivered by their colleagues from
day to day. Being constantly in touch with each other, they are in a position to consult with each
other on points of practice so that there should be uniformity in the decisions given and certainty in
the minds of the litigants as to how the Court will decide. If there are different Benches, it is quite
possible that one Bench may come to a decision contrary to the one given by another Bench a few
days before. The High Court will have to be frequently constituting Full Benches to resolve these

conflicts.”

"As against these serious disadvantages are there any countervailing conveniences which the
litigant will receive by the constitution of these benches? It is said that in the India of today,
justice should be taken to the door of the litigant and, therefore, the litigant should not be
compelled to go long distances to the High Court. This argument is based upon a complete
misapprehension of the working of the High Court and the system of administration of justice in
our country. In the trial of cases, both civil and criminal, undoubtedly, the court, functioning as a
court of first instance, must be easily accessible to the litigant and his witnesses. The civil and
criminal courts in the Talukas and Tehsils and at District headquarters, subordinate Judges and
the District and Sessions Courts, in the District satisfy these needs. YWhen the argument is put
forward that in England, the High Court Judge goes on circuit, it is forgotten that he goes as a

court of firstinstance and never as an appellate court.

If the liberty of the citizen is to be safeguarded and the rule of law to be ensured, it is of

paramount importance that the High Courts all over India should be strengthened.

It may be pointed out that a very large majority of those who have answered the guestionnaire
issued by the Commission including the Judges of the. Supreme Court who have answered it
have expressed a view against the formation of benches. Informed opinion is thus decisively
against the proposed course. The Commission is of the view that we should firmly set our face
against steps which would lead to the impairment of the High Courts with the inevitable
consequence of the lowering of the standards of administration of justice.”

Then, this has been reiterated by the Law Gommission in its 14th Report. It says, "\We had earlier
occasion to make a Report on the desirability of the High Court of a State sitting in benches at
different places in the State. We then reached the conclusion that the efficiency of the
administration of justice should be the paramount consideration governing this matter and that
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this consideration weighed overwhelmingly against the creation of benches of the High Courts.
The structure and composition of the Courts should not be permitted to be influenced by political
considerations. That this has happened in the past in certain cases can be no valid ground for
extension of that policy. We are of the view that we should firmly set our face against the
constitution or creation of benches. Such a course would lead to an impairment of the efficiency
of the High Court with the inevitable conseguence of the lowering of the standards of
administration of justice. Since the Report was made, we have visited all the- principal centres
where the High Courts sit and the evidence given before us has confirmed us in the view taken by
us in that Report. We re-affirm the reasons given and the conclusions stated in that Report in
regard to this question.”

This matter also came before the Supreme Court also in 200(6) S.C.C.P. 715. This is what the
Supreme Court said. "Practical difficulties in having different benches of the High Court located in
different regions are far too many. Apart from the heavy burden, such a bench would inflict on the
State exchequer; the functional efficiency of the High Court would be much impaired by keeping High
Courts in different regions. ¥YWhen the Chief Justice of the High Court is a singular office, and when
the Advocate General is also a singular office, vivisection of the High Court into different benches at

different regions would undoubtedly affect the efficacy of the functioning of the High Court.”

There are other points which | would like to bring to the notice of the House. Breaking it into
different, benches severely affects integrity and the efficiency of the High court. | am telling this both
by my experience as judge for 15 years and as a lawyer for 35 vears. YWherever Benches have been
set up, there is a complaint that the High Court’s functioning is not efficient, particularly at the level of
Benches. At the High Court level, you have the Chief Justice and the Advocate-General. The
Secretariat is there in the capital. Suppose any urgent matter of public importance comes up before
it, it can ask the Government to appear. If the case comes up in the morning, you can get the
records by 2.30 p.m. and the case can be decided. If the Benches are outside the capital, the
Government cannot be called upon to produce the records immediately and the Advocate-General's

assistance will not be there.

Wastage of time is another important matter. | have known it personally. Judges have to travel,
sometimes every week and sometimes every two weeks. Sometimes they have to travel by train or
car, and sometimes they have to take a flight. The valuable time of a judge is wasted while travelling.
They travel so much, and then again come to sit in another Bench. They cannot discharge their
functions in the same manner as they could have if they sit only at one place. The wastage of time

and energy of the judges cost very much on the efficiency of the judiciary.

Another thing is space. VWhen the High Court is there, there are court rooms, rooms for staff and
library, are also there. When the Benches are established, the entire accommodation which is
available in the High Court goes waste. And you spend crores of rupees. Setting up Benches is not a
small expenditure. For every judge, you have to provide books. You need library building, residential
accommodation for judges, residential accommodation for the Registrar and other officers of the

court. Hundreds of crores of rupees are required for it. When the country is suffering from financial
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crisis and we are short of funds, we are unnecessarily spending. YWhen everything is available in one
building with the Chief Justice and other judges, unnecessarily, we are increasing the expenditure

and also the inefficiency. A huge expenditure is required for housing.

Another important thing is, under Article 235 of the Constitution, the administrative control of all
the subordinate courts in a State is vested in the High Court. They can discharge their administrative
functioning by taking decision only in a full court. Therefore, all the judges have to meet and take a
decision in respect of every important administrative matter. That is why, either every week or once in
15 days or once in three weeks, there will be a full court meeting. If you have Benches elsewhere, for
a full court meeting, all the judges have to come back, and again go back to the Bench. This is,
again, not only heavy expenditure on the State exchequer but also heavy strain on the energy and
time of the judges. So, the administration of subordinate courts also suffers, because under Article

235 of the Constitution, all the judges have to sit together and administer.

These Benches will have no Chief Justice. Whether it is the Supreme Court or the High Court,
Chief Justice is the most important officer. He is the leader of the court. In the absence of the leader,

the Benches function elsewhere. This is also a disadvantage.

I mentioned the role of Secretariat earlier. The founding fathers of the Constitution thought that
the High Court should be in the capital. Just as the Legislature should be in the capital, the Supreme
Court should be in the capital of the country and the High Court should be in the capital of the State,
so that when important matters come up before the High Court, they can immediately call for records
from the Secretariat and give decision in the matter. For example, the Administrative Tribunals are in
the capital of the country. Government servants throughout the State come to the administrative
tribunal in the capital. After the decision is given to them, if they want to move the High Court, they
have to go to the Benches elsewhere. This is the anomaly which has been created on account of the

constitution of benches.

And administrative tribunals, as | said, are all situated in the Capital. What is the basis of this
demand for establishment of these benches outside? With full amount of sincerity and complete
amount of knowledge, | can tell you that this is only a regional or a parochial or a political demand.
They say, "l will get a bench here in this area and rouse the regional feelings.” It is very easy to rouse
the regional feelings. That has happened as far as the formation of benches is concerned. He roused
the regional feelings of the people and demanded, "We want a bench here. YWe want a bench
there!” But there is no need. And, as the Law Commission has pointed out, presence of party is not
necessary in the Supreme Court or in the High GCourt. It is only necessary in district courts and
subordinate courts. Now, in almost every tehsil of the country, they have got a munsif court and a
magistrate court. And at the subdivisional level, you have got civil judges. At the district level, you
have got district and sessions courts. Taking the judiciary to the doors of the people does not mean
taking the Supreme Court and the High Courts at their doorsteps. In fact, the Supreme Court has
pointed out that most of the cases arise only in subordinate courts, and most of the people or

citizens come into contact with subordinate courts. Thatis why, the Constitution has taken care to
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ensure the security of tenure of subordinate judges. In a case, which came up before the Supreme
Court, regarding the security of tenure of subordinate judges, the Supreme Court pointed out that
the security of tenure is absolutely necessary for subordinate judiciary because most of the cases are
decided by them. That is why, while the High Court and the Supreme Court judges have the
protection, that means they can be removed only through impeachment; otherwise not. That is

hecause they have to be independent and fearless judges. For that purpose, that has been there.

As far as subordinate courts are concemned, there is a separation of judiciary from the executive
and the entire control of subordinate judiciary is vested in the high courts. Therefore, even the
transfer of a civil judge or a magistrate cannot be done by the executive because under article 51,
there is a separation of judiciary from the executive, and for that purpose, full protection is given to
the subordinate courts. Therefore, my submission is that there is absolutely no justification for that.
On whatever reasons the Law Commission, in its Fourth and Fourteenth Reports has given it, that is
applicable to all High courts and also to the Supreme Gourt. For instance, the nation's Gapital is in
Delhi. Why is it in Delhi? Why is it not elsewhere in the country? There are many historic reasons for
having the Capital of the nation in Delhi. Therefore, when the national Capital is in Delhi, the Supreme
Court also is in Delhi. And asking some of the judges to go and work elsewhere is to completely
destroy the integrity, the dignity and the authority of the Supreme Court, Therefore, it should never
be resorted to, and, as | said, these are all demands made on a parochial basis. In this behalf, | may
refer to what the Supreme Court has said regarding this. In one case, regarding colleges, a State

"

said: "Students coming from my State only will get seats in MBBS, and all that!™ In such a cass,

which came up before the Supreme Court in 1984, five judges have said this:

"\We find that, today, the integrity of the nation is threatened by the divisive forces of regionalism,
linguism and communalism and regional linguistic and communal loyalties are gaining
ascendancy in national life and seeking to tear apart and destroy national integrity. e tend to
forget that India is one nation and we are all Indians first and Indians last. It is time we remind
ourselves what the great visionary and builder of modern India, Jawaharlal Nehru, said, “Who
dies if India lives; who lives if India dies?' We must realise; and this is unfortunately that many in
public life tend to overlook ; sometimes out of ignorance of the forces of history and sometimes
deliberately with a view to promoting their self-interest, that national interest must inevitably and
forever prevail over any other considerations proceeding from regional, linguistic or communal
attachments.” [AIR 1984 5.C. 1420 Para 1]

You find out what is the reason for that demand for establishment of a bench outside. It is either
regional or linguistic, or it is made on the basis of some caste or community. Therefore, in larger
public interest or in national interest, the High Court must be situated in the State Capital, and the
Supreme Court must work in Delhi. The seat of the Chief Justice and all the Judges of the Supreme
Court is in Delhi and they have to function here. Splitting the High Courts and the Supreme Court is
not at all in the national interest.

There are a few other points. The Resolution speaks of judicial activism. Many times we are
worried why the Judges go out of their way and give relief in so many cases. It is because of the
Executive inactivism. It is responsible for that. | will give yvou two very glaring examples.
Take the case of capitation fee in medical and engineering colleges. This was rampant, particularly in
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Karnataka from where | come. There is a famous saying that Karnataka has a liquor lobby and an
educational lobby. They used to collect Bs.20-30 lakhs as capitation fes. There was no legislation.
The Executive did not interfere. This was going on for many years and ultimately the Supreme Court
came to the rescue in Unnikrishnan's case in 1994. The Constitution Bench of the Supreme Court
said that there should be free seats and there should be no capitation fee; and regulated the
admission to medical and engineering colleges. As a result of that hundreds of economically poor
students have been able to get admission into medical and engineering colleges. The Government
did not do it. The allegation was that, probably, some persons in Government were hands in glove
with owners of colleges and, therefore, they were not taking any steps at all.

He has very rightly referred to the environment cases. But for the Supreme Gourt's interference in
Godavarman's case and other cases, probably, our environment would have been destroyed. The
forest contractors come and remove the trees without permission and in violation of the Forest Act
and all that. | can quote hundreds of cases like that where the Supreme Court and the High Courts
have come to the rescue of the citizens and protected the individual's right as well was the national

interest.

Regarding delay in appointment, it is rightly a bane in our administration of justice. If a Judge dies
or resigns, | can understand that you take some time to make the appointment. But when you know
that a Judge is going to retire — the retiring Judge cannot continue even for a single day after 62 vears
—why don't you make the appointment’? The previous Chief Justices' Conference has decided that
six months before the vacancy occurs, the process should be initiated and by the time the Judge
retires, the new person should be ready to take office. Still 200 or 300 posts are vacant. The result is
that if a Judge is appointed on a particular date, he will acquire experience in one or one-and -a-half
years. Suppose he is not appointed for one-and-a-half years and he is appointed thereafter, the
opportunity of acquiring experience during that one-and-a-half years is lost. It is a permanent loss to
the nation. That has happened in the appointment of Judges to hundreds of
posts because they are not filled up in time. ...(/m‘ermpz‘fons)... Therefore, there must be a strict
calendar for appointment of Judges. When you know the Judges whom you are going to retire, you
know the vacancies which are coming into existence. Therefore, you should start the process of
appointment six months before and see to it that it is finalised and by the time a Judge retires, the

new Judge is appointed. S0, there will be no wastage of time.

As far as comruption is concemed, of course, recently there are so many allegations which | can
attribute to the general moral degradation in the country. Even otherwise, by and large, the judiciary
is not that corrupt as some people imagine. It is not correct to take a few cases and then say that the
entire judiciary is corrupt and all that. Transparency among Judges will come provided there is
transparency in appointment. When you make appointment of Judges on collateral consideration
such as castes and political affiliation or other considerations other than merit and suitability, these
problems will come. Therefore, at the time of appointment of Judges, the Government must be

extremely careful and ensure that only persons with good moral character are appointed. That is the
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only way of reducing corruption in the judiciary. There is only ong line which unfortunately was not

made part of our education. Both for the rulers and the ruled there is one doctrine of Trivarga. It is

published by Bharatiya Vidya Bhawan. It says: "IRescei e 9w asafrai”

It says: "Please reject wealth and desires which are contrary to law.” That should be a part of
education common to all subjects, whether it is MBBS or law. One should be educated to ensure
that he or she would not accept money or wealth or fulfil his/her desires which are contrary to law.
That is the principle laid down since times immemorial in our country. But, unfortunately, that is not a

part of our education system.

As far as impeachment is concerned, no doubt, the provision for impeachment has been
incorporated in the Constitution by our founding fathers with the best of intentions. This was to give
protection to the judges of the highest hody, particularly, as the High Courts and the Supreme Court,
have to deal with persons in power. So, unless they have protection under the Constitution, we
cannot expect them to exercise their power without fear or favour. Therefore, if, for any reason,
impeachment proceeding is considered as an impossible process, then, an equally efficacious
alternative remedy has to be found out. We cannot simply remove the impeachment provision
without an effective mechanism for checking corruption or misconduct among the judges. And that
will be dangerous. Therefore, before taking away the provision for impeachment, we must have an

alternative, a very efficacious, remedy, as equally efficacious asimpeachment.

Sir, in the matter of recruitment of judges of Subordinate Courts, article 233 provides that the
Govemnor shall appoint District Judges on the recommendation of the High Gourt. Here, the word
'Government' is not used. And, article 234 says, "The Governor shall make appointment of all the
Subordinate Judges on the basis of the selection made by a committee, and the rule shall be framed
in consultation with the High Court and the Public Service Commission.” Therefore, the best way of
ensuring best recruitments as far as the Subordinate Judiciary is concerned is to entrust the selection
process to a committee constituted by the Chief Justice. In fact, Karnataka and Kerala have
constituted a Committee for selection of Subordinate Judges, while the Chief Justice is authorised to
constitute the Committee consisting of only High Court Judges, not outsiders. The Chief Justice
constitutes a committee of High Court Judges. They call for applications, hold competitive
examinations and make the selection. That is why in Karnataka and Kerala, recruitment has been
satisfactory as far as Subordinate Courts are concerned. In some States, the State Government itself
directly does it. Therefore, in all the States, a uniform pattern should be followed, where it should be
entrusted to a committee to be constituted by the Chief Justice, and such a rule can be framed in

consultation with the High Court and the Public Service Commission.

Finally, coming again to the Amendment, | sincerely appeal to all the hon. Members not to allow
the High Courts and the Supreme Court to be split into Benches and sit at other places. Thank vyou,
Sir.

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Thank you. It is your maiden speech. Shri Rajniti

Prasad.
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DR. ABHISHEK MANU SINGHVI (Rajasthan): Mr. Vice-Chairman, Sir, | congratulate my
colleague, who sits on the same bench as all of us here, on moving this composite Resolution facing
several issues. While | cannot say that | agree with every issue which he has raised, there are several

there which require our deep consideration in greater measure.

The first and obviously the most important is the issue of backlog and arrears. | remember that
long ago, Mani Palkiwala used an evocative phrase which, | think, typifies the problem. He said that
justice is supposed to be blind, but in India it can also be considered lame because it hobbles along
at a pace which should be considered slow in a community of snails! And he added that if litigations
were added as sport in the Olympics, India would surely get a few gold medals!! But, Sir, the
problem is really, if one were to give these figures to any other audience than Indian, it would be
frightening. | have some figures with me and they are truly the pendency figures and they should
frighten us out of our lives. Happily, of course, most of these figures are really numbers on a file.
And, if they are properly screened and tracked, they would disappear since a large number of them
are not live and are moot and infructuous. But, kindly consider the figures. The figures are that there
are about 2.98 crore pending cases in all the courts put together today. Of which, about 2.6 crores
are pending in the lowest tier. Just like you have many Indias in one, you have many judiciaries in
one, The Supreme Court, has a figure well under 50,000; maybe, 46,000, or 49,000. The High
Courts put together have about 38 or 40 lakhs and the subordinate courts have about 2.6 crores,
making a grand total of just under 3 crores.

We know these figures, we know these debates and we have so many discussions, symposia
and seminars. Unless we understand the real nature of the problem why this occurs, the principal
causes, we can never begin to solve them. The problems are very severe, but the causes appear to
he so remarkably simple, one wonders why they have not been solved. If you go to a hospital, you
cannot run a hospital without doctors. One of the principal causes is, you cannot run a judicial
system without enough judges. For the whole country of a billion plus people, the higher judiciary has
less than 850-860 people. Out of 850 people, there is an affidavit filed in the Supreme Court, made
5-7 years ago, at no point of time since Independence — in those days, the strength was 750 — il that
date, in about 2002, there were always 150-170 vacancies out of those 750. Today, out of 866 total
strength of all the higher judiciary, we have 264 vacant, Which means, over 1/3 of an already very
small figure of judges is permanently vacant, unappointed and non-functioning in this country of 3
crore arrears. YWhat is worse, this would be again comical, if not tragic in our country, some time
ago, we increased the sanctioned strength of our High Court; r.e. the sanctioned strength of the

total number of persons you can have, that number was increased by 10-20 per cent. When after the
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number is increased, we have not even fulfiled the total appointment of the original un-increased
strength. That is the fate and if vou see the cumrent figures as on October 2008, as | said, 266
vacancies were there out of 864. But now | come to the really sad part, a part, which the many
Indras"in one" and the 'many judiciaries in one' alwvays ignores, the subordinate judiciary. In the
subordinate judiciary for a country like this with a very huge population, but a very large litigating
population, we have a total of how many judges that subordinate judiciary gets — about 16,000, and
out of that 16000 over 3500 are the vacancies, 50, again over one-third. Mow how | ask myself, can
you run a hospital without doctors — judiciary without judges? As Mr. Jois rightly said, you know the
date of retirement of a judge on the day of his appointment, on the day of his appointment vou know
when he is to retire. We have to work towards a system whereby we have a notification of his
successor at least one month in advance of the retirement of the incumbent. That should not be
impossible. Today if | was to pinpoint, there are three major causes — there are many other causes for
the huge arrear problems in this country. The first is a lack of coordination between the various
appointing authorities, if | may use that phrase, or the various consultees because even under the
Supreme Court judgement by which the judiciary is to appoint the judiciary, there is a consultation
process, there is exchange of views and that consultation process is not coordinated, is delayed,
frequently repetitive and is aborted. The second major cause is a pathetically low judge to population
ratio. Ye have now reached somewhere around near 11 or may be 11.5 or 12 judges for a million of
population. The minimum or at least the decent paradigm acceptable for judiciary, — after all judiciary
iS a service, it is just like having doctors or any other service, — is minimum 50 judges for a million
population which is the global norm. Countries have more than that but a lot of countries have at
least 40, 45 or 50, We are now at 11.5 or 12, Way back in 2002, in the All India Judges Case, the
Supreme Court has given several directions and several times ong of the principal directions was to
achieve 50 judges per million population at least within one, two or three years. We still function at a
very low figure. So that is the second major reason. The third major reason is abysmally small amount
of expenditure for the judicial sector. Here again the figures are interesting. The Plan Expenditure in
the Ninth Plan for the judicial sector increased from .07 —it is not even .7 per cent. It went up in the
Tenth Plan to .78 per cent and in the Eleventh Plan, that is, the Plan just before the current one, to
.07 per cent. So today after much pushing and prodding we are having a .07 per cent expenditure on
the judiciary. Now if you have unfilled vacancies, which are more than one-third in the higher judiciary
and the lower judiciary, if you have an abysmally low expenditure and you have pathetically low judge
to population ratio how can you possibly have disposal? These three things have to be solved. | do
not see why they should not be solved. For example, on the funding issue there is a study. Mr. M.J.
Rao, who was then heading the Law Commission of India, studied the problem in terms of the figures
alone and for 2005 he found that the total investment required for clearing the backlog of all High
Courts and all subordinate courts would be Bs.2100 crores and the annual recurring expenditure for
five years, if you attack the problem, would be an additional Rs.875 crores. It is for five years. Now
given the fact that the judicial sector has an across the board effect on every aspect of our life, on our
economy on our commerce or our infrastructure or development and, of course, on the common
citizens, this, with utmost respect | would say, is peanuts. It should not only be sanctioned by the

Government immediately, but, it should be implemented on a war footing. The reasons are not far to
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seek. | have pointed out the three reasons. The solution is, therefore, equally simple. VWith regard to
the funding part, | have just given you Rs. 2100 crores at that time, maybe two to three thousand
crores now. The second problem is, we need a monitoring person, a senior person who simply
monitors the file movements between the various consultees for the appointment process to ensure
the simple principle that one month before the incumbent retires, the successor is notified. That can
be done by a monitoring person appointed by the judiciary who will coordinate with the judiciary
because as you know for example, to the Supreme Court appointment you need a consultation
process which extends from the various Supreme Court collegium to the Central Government and
between them. For a High Court appointment it involves the State Government, the State High Court
Chief Justice, the Supreme Court collegium and the Central Government. This coordination to keep
the file moving all the time either way — you may not appoint X, you may appoint ¥, -whoever you
appoint, but the appointment must come one month before the incumbent retires and that simple
thing will mean that every minute at least one-third more of your sanctioned available strength is
working, which should have been working all along. Mr. Chairman, Sir, there are other several
issues. There is an article in our Constitution, a very simple article but strangely, hardly ever used. It
is article 224 (a). It permits a High Court Chief Justice in consultation with a Central Government to
appoint ad hoc judges to his own High Court. Those ad hoc judges can be retired judges from his
own High Court. They can be ex-judges from other High Courts. It requires a Chief Justice to speak.
MNow the retired judges also present a readymade pool. | am not making this suggestion as a
substitute for appointing new persons. That is the best. That must be done. But if you are not able to
appoint new persons to one-third of the posts, if they go begging because of whether there is
politics, whether there is ego, whether where are fights, whether there is lobbying, whether there are
consultations, whatever it maybe, at least you have a readymade pool of retired judges who can be
used to simply fill up the vacancies. Many of these people are decent, they have no great
expectations, and they will leave in a short while, immediately after the other appointments. They can
dispose of cases because they have been retired after being judges for ten to fifteen vears. In
England, for the lower judiciary they have a concept of recorders. Recorders are Senior QCs, what
we call Senior advocates in this country. The Senior QCs are called recorders on the lower side, on
the criminal side sit as magistrates. They are called recorders and dispose of hundreds and
thousands of criminal cases and they leave the bench after two to three years. This is the kind of
thing which this country has to use. The lower judiciary, of course, is in a very bad shape. | am very
sorry to say while the senior judiciary in India does a lot of work, while they work more than any other
judicial system they akvays have to have a care and to look out for the subordinate’ judiciary which
has neither a voice nor a say in all of this. If you were to treat the High Court judges or the Supreme
Court judges even half or one-third as badly as you are freating a subordinate judiciary, there would
be a judicial revolt. Kindly consider most of our lower judiciary today functions in court room where
there are no air conditioning. There are pan-stained walls, there are cobweb dirt and they dispose of
hundreds of cases in very oppressive atmosphere and they do a good joh. There you have one-third
vacancy. Recently, | was happy to know that Parliament increased three times the perks and benefits
of judges roughly. A Supreme Court Judge's salary went from Rs. 30,000 to Rs. 90,000. A High

Gourt judge's salary went the same way. We welcome it. That is comparable to the best in the world.
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But, when you did it, did you pause and shed one tear for the lower judiciary who looks after their
interests ? They have to dispose of 2.6 crores of your cases and there is not one person here or in the
judiciary who speaks for them. Now, those are people who come under the State Government and
the State Governments are prodded, they all give the usual plaintive cry of lack of funds. So, | would
have said, and, | have said so officially and | have no hesitation in saying so here that the senior
Judiciary, higher Judiciary should have said, 'ves, this is a good thing that you have increased our
terms and conditions and this should have been done long ago and we all support it. But we will not
take it unless there is at least a 50 per cent increase in the terms and conditions of the lower
judiciary.” That would really be a proper signal and a proper message to the country as a whole.
Ultimately, these are the people who suffer, because they do not have any lobby and they do not go
on strike as they cannot go on strike. If you were to do this with your labour class, you would know

the lesson in a short while.

Mr. Vice-Chairman, | know that | have a limited time and my friend, Mr. Naik, is good enough to

cede his slot to me. | will try to conclude as quickly as possible.

Sir, the other aspect, of course, is to continue to press on with our bypasses. As you knowy,
litigation is like clogged artery in India. YWhen your artery is clogged, you go to a surgeon for a
bhypass. The bypass was, originally, the arbitration. It is supposed to be a bypass for litigation.
Thereafter, we found that the bypass itself got clogged. The artery for which you made bypass -
arbitration — itself got dogged. In today's context and lawvers also know, arbitration means, a pre-
litigation litigation . It means, double litigation. First, vou litigate in arbitration and then you litigate it in
litigation. So, now, you must develop a second bypass. It has been developed to some extent. But,
we need to expand it. The bypass to arbitration itself is ADR and CDR. It is Alternative Dispute
Resolution or the Consensual Dispute Resolution. There, of course, a good work has been done in
one area. And that one area is our Lok Adalats. From 1982 /.., for the last 25-odd years, on an all-
India basis, the Lok Adalats have disposed of 2.4 crore cases. Itis a fantastic figure in 6,58,000 Lok
Adalats since 1982. But, we have, on the basis of a Report of a Government of India Committee
which | had the honour to co-author, led to the amendment of the C.P.C. by which we have now
Section 82. It provides a whole menu of other areas, like judicial settlement, mediation, conciliation,
etc. The numbers there are extremely small. They run in tens, not even in hundreds. Now, of course,
vou are increasing it through an initiative mediation in individual High Courts. But, there is no all-India
scheme tying up the whole thing. The Lok Adalats work best for petty issues like motor vehicle
claims, land acquisition. But, for other forms of conciliation and mediation Lok Adalats cannot work.
The Lok Adalats do not work for corporate matters or middle level matters. So, we have to develop,
in quantity terms, the issues regarding mediation, condiliation and other forms like ADR or CDR

which is a bypass to the bypass.

Mr. Vice-Chairman, Sir, the solutions have to be multi-pronged. They have to be consistent.
And, we have to decide on all-India basis and carry it on for, at least, 5 or 3 years. If we make zig-

zags of policy, we will have no results. More over, the policy has to be holistic, not piecemeal. It has
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to be IT, computerisation, case-flow management tracking, appointment in vacancies in time,
funding issues, ADR and CDR and, of course, we have, now, Gram Nayalayas which the hon. Law
Minister has piloted and the Fast Track Courts which the former Law Minister had created. So, a

combination of all these things should lead to a difference.

May | end very quickly by adding two more things? In Mr. Darda's Resolution there are two-three
more issues. The first one is age issue. | have myself, just a few months ago, as a Private Member
Bill, moved a Constitutional Amendment Bill for equating 62 to 65 for High Court judges. | have found
it laughable. | have found it bizarre. | have found it unthinkable how a High Court Judge retires at the
age of 62 and a Supreme Court Judge retires at the age of 5. And, the same High Court Judge
becomes a Judge of the Supreme Gourt. It is not supposed that the same mind degenerates at 62,
functions better at 65. Thereverse can be true. But, this cannot be true. | have never understood the
basis for this system. Apparently, the only basis | can give is that some section of the bureaucracy
have raised objection. If you increase their age to 65, also raise our age of retirement. | think, this is
an absolute red herring. We always talk of an independent judiciary as a third wing and as a third
organ. Yhat is the connection with the service terms of the bureaucracy? Let me also tell you that
the functional reality — as some of us practice in court everyday knows — a large part of the unseemly
practice of the judiciary which | might call with utmost respect is the politics of the judiciary. The
politics of the judiciary can, sometime, make the politics of politicians blush. The politics of the
Judiciary would considerably be diminished if we did not have a 62 and a 65 hiatus. If both retire at
65, a large part of lobbying we see today in terms of appointments, a large part of the weaknesses, a
large part of the anxieties, insecurities. And, today, life expectancy has increased in India, way, way
beyond when this constitutional provision was made. In most countries the normal retirement age is
70. Very well, you need not consider 65 at the moment, but 62 would be indefensible. So, from all
points of view, this should immediately be done. And, it will improve as it is a large part of the

vacancy problem because you would be continuing for longer with the judges.

There is no reason that the RTI should not apply to the Judiciary, a third issue raised by Mr.
Darda. Our Committee, whose Chairman, Dr. Matchiappan, sits with me here, of which | am a
Member, had recommended long ago that there is no guestion of the RTI not applying to the
Judiciary. Everybody is subject to that. Of course, a valid distinction exists. The RTI will apply only on
the administrative decisions of the Judiciary. Obviously, it is not to apply to the judicial decisions of
the Judiciary. But there is no earthly reason why the BTl should not apply to the Judiciary. It is now
being applied in a very partial and piecemeal manner on the basis of some kind of an individual case
decision because | file an application, | don't get a reply, | file a petition, the petition is decided.
Otherwise, there is no uniform application of the principle. And, | think, that should be done very

quickly.

Mr. Vice-Chairman, Sir, | am grateful for the time given to me. | will conclude only by saying that
this is an area where actually reforms can be guick, can be effective and the results and benefits of
the reforms will be far, far more far-reaching than in other sector. The cost-benefit ratio of this reform

is all, all in favour of benefit. The cost is infinitesimal. /e can't afford to wait a minute. It is a solvable
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crisis. But the crisis is truly humongous. Therefore, | think, all efforts, including efforts like this by way
of Resolution of Private Member's Bills, are welcome. But the ultimate important thing is where do
we stand on action and implementation. That's where India, as usual, has to consider its options.
Because we are always either an argumentative country like Amartya Sen or an over-legislative

country. But we have to be, now, an implementational country. Thank you very much,

SHRI MATILAL SARKAR (Tripura): Sir, when | see so many leamed persons and lawyers
speaking in this House, | hesitate to speak because | am not a man to be categorised as a lawyer.
Even then from the point of view of a .common man, | would like to place some of the issues before
the House.

First of all, | would like to thank my good friend, Mr. Darda, for having brought forward a very
important Resolution. To start with, | would like to point out the miserable condition of the pendency
of cases. The figure, he has already mentioned, is 1.5 crores or like this. | would like to give here one
example. A case was filed in the year 1946 in the sub-court of Coimbatore. The case went to the
High court, then to the Apex Court, the Supreme Court. And, this vear, in the month of February the
case was finalised. So, the case was finalised after a long period of 42 years! Not to speak of 62
vears, it generally happens that it takes 10-12 years to decide a case. The point is how to minimise
this period because justice delayed is justice denied. It is the constitutional right of the people to seek

justice. So, the lacuna should be identified and resolved.

My second point is about pendency of cases. Several committees have been set up for dealing
with this. They have given their reports also. | would like to give some information about the joint
meeting of the Chief Ministers and the Chief Justices, which discussed on how pendency can be
minimised. It was held in 1993. A report came out from that discussion that the pendency can be
minimised by arbitration, mediation, negotiation, widening the scope of Lok Adalats, etc. | think,
these recommendations have not been implemented as yet in the right eamest. Otherwise, the
pendency would have minimised. There is a huge pendency of cases in the Guwahati High Court. A
large number of these pendencies, almost 50 per cent, come from the State of Tripura. Agartala is
situated at a long distance from Guwahati. Though there is a bench at Agartala, — as my hon. friend
has elaborated -it cannot act as an instrument of High Court. It may be a subsidiary to it, but it cannot
act like a High Court. So, there is a popular demand from my State; from its people, democratic
masses and lawyers that Agartala Bench should be upgraded to that of a separate high court. There
should be a high court at Agartala. | would like to raise the demand here. Mr. Darda has given this
scope, S0, | would like to raise the demand here that there should be a separate high court at
Agartala, and there should be separate high courts for all the North Eastemn States because each
State has a characteristic of its own. There is no infrastructure in the States. There is no connectivity
to Guwahati by roads or by ainwvays. It is very difficult. So, Tripura should have a separate high court

and so also the other States.

Sir, the third point which | would like to enunicate is this. The Judiciary, sometimes, crosses its
border. We have seen this in many cases. When we see that a judge gives a verdict that
workers/ employees have no right to strike and that they have no right to hold processions, then, we,
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actually, feel that it is a matter of grave concern. The sense of democracy is vet to prevail upon a part
of the Judiciary. It is yet to prevail. Otherwise, how can they ban the strikes? And, how can holding a
procession be banned? We frame laws in Parliament. And, these laws, sometimes, get disqualified.
We have seen this in the case of OBC reservations. \We passed the law here and we have seen how
the Central Government had to go a long way in getting this law, that is, reservation for OBC
students in higher education, implemented. There should be a clear demarcation showing which area
helongs to whom. There should be some demarcation. Demarcation is there, but, it is not obeyed in
the truest sense of the term.

Sir, | have many other points, but | do not want to initiate. There might be some controversy
also; so, | do not want to speak more. Again, in the end, | would like to highlight my demand that the

State of Tripura should have a separate High Court. Thank you.

SHRI D. RAJA (Tamil Nadu): Mr. Vice-Chairman, Sir, at the outset, | must congratulate our
colleague, Shri Vijay J. Darda, for raising several issues through a form of Resolution. One may agree
on some of the issues, one may disagree on some of the issues, but despite all those things, he has
given a scope for debate on certain crucial issues related to our judiciary. WWe are proud that we have
some eminent lawyers in our — House Shri Arun Jaitley was sitting here, Shri Abhishek Manu Singhvi
spoke on this subject, then, we have Shri Ram Jethmalani and other Members. But | am a political
activist and how | look at the problems is important in today's context. Thanks to Dr. Ambedkar and
a galaxy of leaders who laboured and created the Constitution which we have today. | think our
Constitution is one of the best in the world. It is a republican Constitution. It is not a theocratic one; it
is a republican Constitution. This Constitution provides powers to various wings of the State
apparatus. We, the Parliament, have the responsibility of enacting legislations. In the system of our
governance, | think, Parliament is supreme. Parliament makes laws, Parliament has the power to
amend the Constitution according, to the requirements of our society, our nation, it does not mean
that we undermine the independent Judiciary in the country. Again, we hold in great esteem the
independent Judiciary in our country. There is a bureaucracy. Bureaucracy has a defined role in our
system. There must be a balance among these wings of the State apparatus. Sometimes, there are
conflicts between the Legislature and the Judiciary. These conflicts will have to be resolved amicably
and the supremacy of Parliament cannot be undermined. | do agree that Judiciary is there as a
custodian of Constitution. The Judiciary can see how the Constitution is protected and how the laws
are heing implemented. But Judiciary cannot take over the powers of the Legislature. Having said
this, | must go to some of the issues. WWe have been talking about judicial reforms for long. | think the
time has come when we should really move towards judicial reforms because our Judiciary needs to
be more sensitive and responsive. Our society is like that. Qur society is a hierarchal society and our
society is an unequal society based on inequalities, discriminations, disparities and the people at the
lower level are fighting for justice. They want their due place in society. They want their due place in
nation building. They want their due role to be acknowledged in building the nation. There, | think the
Judiciary must be more sensitive and responsible, and, there, we find problems. | know that there
are cases. We are to criticize the judicial verdicts also and the Judiciary should not be the one which

creates a fear psychosis in the minds of people. If Judiciary says strike is illegal, | cannot agree with
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that. | will have to protest. | should not be taken to task in the name of contempt of court. | agres.
The Judiciary should see that the judgements or the constitutional provisions are implemented in true
spirit; but there are certain verdicts, given by Judiciary, to which one cannot agree. | gquote this
example. When employees or workers go on strike, the Judiciary comes on the way and it says, 'it is
illegal, it cannot be done, to which we cannot agree. It is a fundamental right; it is democratic right,
which our Constitution guarantees. Ve are a democracy. Above all, we are a democracy, we are a
parliamentary democracy; and our democracy gives such powers to our people and the Judiciary

cannot curb those powers of our democracy given to our own people.

In the same way, | can quote several judgements which went against the spirit of social justice in
our country when Dalits, Adivasis or people from OBGs fight for their justice, fight for their place in
jobs, in educational institutions, etc. | think, Judiciary should understand why this demand comes
up. Otherwise, why should the Parliament respond to those demands? It is because the Parliament
understands. It is the House of the Representatives of the people. So, they understand the
requirements of the society, the problems of the people. So they make law and when the law needs
to be implemented, there, the court comes on the way. Sometimes, the decisions of the court
become very retrograde and one has to come out openly criticising that. That is where | think the
time has come for comprehensive judicial reforms. Now, we have the | AS, the IPS cadres as part of
bureaucracy and there are examinations to select these 1A5, IPS cadres. But what about the Judicial
service? Now, we will have to see whether we have an Indian Judicial Service and we recruit Judges
accordingly. Sir, there is a demand. | am telling you. Several political parties have raised it. This may
not be the occasion to discuss that issue. But, at some point of time, we may be compelled to
discus that issue. There are demands from several political parties why we do not think of giving
some reservation in Judiciary, and that demand has been raised by several parties. | am not talking
about any single party, including my party, but that demand is echoed in the country, and,
sometimes we may be compelled to discuss it because it is a society in which the Judiciary has to be
very sensitive, and, there, the Judiciary will have to see the aspirations for equality, the aspirations
for social justice, the aspirations for overcoming the social hardships which are existing in our country

for several centuries.

Mowv, there is one more problem, the problem of judicial accountability. Personally, | participated
in several seminars which discussed judicial accountability and fight against judicial corruption. It is
very disturbing to see that the corruption in Judiciary is becoming very open. | don't name anybody.
The Law Minister is sitting here. It is a known fact. Some people even say, there is 20 per cent or 22
per cent corruption in our Judiciary. | do not know; it is for the Government to assess what is the
level of corruption in our Judiciary. But nobody has denied that there is no corruption in our Judiciary.
MNobody has said this thing so far, even our Law Minister. | ask him whether he has the courage to
say that 'no; it is corruption free. | am very happy to hear that. | don' think so because thereis. There
is. That is where the poor man, the poor woman finds it difficult. In Tamil, there is a saying, 'vou

climb up the stairs of court and you get pauper and you get poorer and poorer and you finish off your
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life.” That is the fate of Indian poor people in this country. | think there must be proximity between
judiciary and the poor people. There, the guestion of judiciary representing all sections of our society
becomes important and judicial accountability becomes important. One can be very proud of India's
RTI Act. The UPA Government can very well claim that it was during their regime that BTl was
brought in. But the point here is whether the provisions of RTI Act could be applied to the judiciary or
not. The debate goes on that if RTl can be applied to other wings, why not to the judiciary. | don't

think there is anything wrong in the demand to apply the provisions of RTl Act to the judiciary.

Coming to contempt of court, | think it needs to be reviewed. People should not have fear of the
judiciary; they should have real respect for our judiciary. They must speak out if they don't agree with
certain judgements. India is a diverse country. \We have social objectives, we have national objectives
and everyone is concemned with the country and its progress. If certain judicial verdicts are not in tune
with our understanding, people should have the right to criticise and they "should not be subjected

to contempt of court; they should not have any fear.

Many suggestions have been made about the functioning of judiciary. There are demands in
several States to have branches of High Court. In Tamil Nadu, we have one branch of high court at
Madurai, and in Kerala, a debate is on whether to have another branch at Tiruvananthapuram or not.

It is an unsettied guestion. Mr. Vice-Chairman, Sir, you are from Kerala and yvou understand it better.
THE VICE-CHAIRMAN (PROF. P. J. KURIEN): Yes. You should supportit.
SHRI D. BAJA: Sir, you may ask the Law Minister if he is willing.
SHRI H.R. BHARDWAJ: They are supporting it; others are supporting it. But | know the position.
THE VICE-CHAIRMAN (PROF. P.J. KURIEN) :You can pass a Resolution.

SHRI D. BAJA: There are such demands. In the same way, there are demands to have Supreme

Court branches, zonal branches and | am aware that there are many....

THE MINISTER OF STATE IN THE MINISTRY OF PARLIAMENTARY AFFAIRS AND THE
MINISTER OF STATE IN THE MINISTRY OF PLANNING (SHRI V. NARAYANASAMY ): Do you want it

in Kerala only?
SHRI D. BAJA: No, you can have it in Chennai if you support it.

THE VICE-CHAIRMAN (PROF. P. J. KURIEN): Mr. Narayanasamy, you don't know his relations

with Kerala. You should know that. He cannot forget Kerala. ... (Interruptions )...

SHRI D. RAJA: The point here is, we can think of having some branches of Supreme Court in
some other centres also, for instance, the South. | genuinely think there can be a branch of the
Supreme Court in South, preferably Chennai, because Chennai High Court is one of the oldest high
courts in the country having all the required infrastructure. May be we could put in place better

infrastructure in the coming years. Therg is a possibility. \We will have to think of all these issues.
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SHRI H.R. BHABDWAJ: The South has captured the whole of the Supreme Court.
SHRI D. RAJA: That is a different thing.
THE VICE-CHAIRMAN (PROF. P. J. KURIEN): That is on merit.

SHRI D. BAJA: So, Sir, it we move on these lines, we may have better functioning of the
judiciary. | hope to see more women advocates and lawyers becoming Judges of High Courts and
Supreme Courts. | hope to see such a day when women, young people with merit, come up and
occupy positions in High Courts and the Supreme Courts. | think the time has come for that.
Government will have to think of comprehensive judicial reforms. | think this debate has given an
opportunity to everyone to give their views but it is for the Government to consider these views and
Government will have to take serious note of it because judiciary is one very important wing of the
State apparatus. They look at judiciary only for justice. Otherwise everybody looks at Parliament
because it is the august body in our democracy, and next to Parliament they go to courts for justice
and for addressing their problems. So, the question of judicial reforms is important and the

Government should give due consideration to it. With these words, | conclude. Thank you.
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judiciary & o7 simer sraed &, ROt e @M @1 Sreed & Sl g -an s ar @it 8, Sael
SR B Bl oTERd 81 ifch, Hadl a1 R o1 A8 & fb gl 4 Sy, @18 a8 mofussil 1 I
ﬁ, District Gourt ﬁ, High Court ﬁ, e Supreme Court ﬁ, e ST adjournment bl ST erierefl %\',
g BT AR Tl Adjournment 1 7T, SToT e &1 1T 3T fore & el 791 §9R § SR judges # @@T
Weh TE TRT? 20 HATA BN & Oral Answer 5, 20 9 9 o €13l €, 9% ad €, 20 T Uga ef T2t
T, IfdhT STaTd T Suferd e €, At oft Sultere vear &) avt awie sufe e &, dedier
IR YEaT &, fbg oo faefl Tw important case %1, Bre®T 6 15 fiee, amd °¢ o1 v ¢ @t
G891 4 AT ST el AT, 3¥d o1y € o &d €, Afternoon H1 & f&m a1 34 S4dh 418 SoH
collegium ﬂﬁ*ﬁ%ﬂﬁﬂﬁm%ﬁ?wfﬁwﬁﬁﬂ%ﬂﬁﬂqﬂﬁwgﬁmlﬁﬂ% adjuornment
@1 U agd gl gierel € iR sHdT AR Rtk judiciary AT judge 1= €1 &Y, afew s g i
@i Minvolve &1 &R HIF 1R gorler cases o @d & 9 clionts t, G BISed o oid & 3 T I
gl @'ﬂ B ffhoppingEh‘\‘ﬁ'\‘?ﬁ%WW@%ﬁ%ﬁTWWﬁ?adjoummentFf\IFfI\TITFﬂ'Gr
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Gediepe @1 GRT 1 o7 TS, T AT 18R W ATHL IAHT [Soell & gice § oavr iR SU®! 6 31,
I IRAIBIR & ForT T =1 HE ST 7 JET &1 59 IR 71ST S GST ST AR U 3ii afrei € f
TS U a7t @, HIRURE ET39 aTel @ blocking of senior advocatesﬂﬁ'éﬁ%lﬂfﬁwf}'%mﬁ
= e & o sror ixdier, 3T abld SYaEr T 81, 5% 17 § $u®T block B o
ST Wik Il & S0 2130wt sl § BT block B o9 &1 v 39t g & forv omar §
feb T a1y AR bt ) vl &l i d e & fob 12, # fasfl €, s ardia &1 =€l gr A blocking
of advocates &1 ¥ a1 | T ¥iid &7

IywureAd (i dis. $REA): 77 3% Wi €, what can be done?

SHRI S.5. AHLUWALIA: It should be controlled somehow . Something should be done. VWhen we
are talking about ethics and principles, at least, ethics should be invoked on those who are talking
about law, legal justice. Where are their ethics and principles? Have they mortgaged their ethics and
principles? Why are they doing it? But, they are doing it. It is practically everyday phenomenon and
people are suffering. Sir, when we talk about delivering justice at the doorstep of the aam adm,
then, | think & TR ST 3 ST1 97 YaRId o1 =11 241, 1! 89 U9 =I&rer & T 8 9 o=
AE 3T &, A 4§ A ¢ % MRA & 281 4, 908 & U & A1 To7 g TIRT 987 o, 59
Wi BIE & ATETS DI & ablel ¥ SAGT HASIER 8 SR I8 G8 B g8 SR Uil b1 ur+fl & &<l &,
ciftbet airor SRR F srera a8 & b WIS Sror e Bt & fory dar 1l €, BIS aaer deee
&3 & 7T AR TE €1 Judge says, "Okay, | have heard you. Now, give your written submission.”
And, what do they do? They take their written submission from both the sides and tell the steno to
type it. Now, even it is not regquired because they are taking it in digital format. it wsfr, ®C
Eh_\'\T, e BT and Judgement is only on the last page and what is that Judgement? People are
crying. Yesterday, | saw a person, due to injustice before the Supreme Court, was trying to self-
immolate. We are taking about Gandhiji o el < = war o b ra v g i st @ s @
ity Y WG, 99 a8 e SR TEl B wwendd A serel s T8t S el s it
B %WWWWWseﬁ-immolation @ fop A wTer SrFATg &7 ¥Er %, E‘\Hﬂ\iﬁ’&\f?}ﬁ
HR &1 ST A R G T & I &4 1 T L, TG aR F g AreAr ARl a9 91 g9
TP BIT  different matters & TTT different Benches 89 Y84 & - bail matter €, service matter 2,
criminal matter %, prosecution '§, stay matter %, S‘\‘I—c}i T rerT-3rer §9 9 XEd %\*', WWW
w41 € b 91 SIRURET 8190 & H¥ &, ol a3-9S @raiRal & Id=] & wdfa as €, @ dt s+
Hasdt 7 9 € iR e g gETell €, veh g wRaareh S era individual =T @Y HIET S g3
waed) 3 arar €, sudl ) el dare § wer oy & erar @ iy gt oft saeft @i oft ot &,
forat st et aireft &, gl stamp duty WY STt €18, Rra swel €1 fr s oed € & sr uw
BHIC A Tl B b oIy 9% Tl € A1 9% el BRIY 0 &1 g5 AR} BHfeAt 491, agd wi Rue
ars fb 16 d¥e @ SO & G & F B WU 59 RIT Fast Track Gourts &9TT 7T, <ifehT @r dol
B HH g7 Bl B W@ B T g, & 7= 27 95t 57 @ €, pending cases T 9 3@
&, Tifs & St gianl a8 e FE gian, R adjournment B 81 59X fagrT wmeft o fasra
SiqreReltel gl ofl 9 w1l Walel Sor g, a8 wdre d9gd qeaqyl 818N Hgrot ofl i agd fagr
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@I #=0 & 3R a8 experienced &1 3 iy wieen 3 34 qonRen € & 4 bw 4 ou g il
TR 3T T B HIRTET BR S U et S ST 6 TS ST, T FHH § HH abId B R 3T
SIS & BRI FHPT adjournment TE BT AT, SHDHT FAATS T 3T AT ST § b1 B AR &
&9 4 97 419 9T 9% HF AN © ST ST PIL & AT § AT iR g I & qeAd 9, afy
FEs 226 AT 32 & T8 98 &S I i W IS 7 S qR7 =am) u7 ofar &1 veps A1 9 & b
3 a8 %7 1ol b BARY) Bl TIB BICH &, NG WSl 7= Ut 91097 &l fine &1 3T 59 for
f& S| sl oftl, 391 f&7 sy sma s & | e = ugdn a4, a&) A st nfRer &1 s
el 59 99 U= g1 o7 s &, 59 forv st aw=rars |

SHRI SHANTARAM LAXMAN NAIK (Goa): Sir, | fully share the sentiments expressed by my
friend and my bench mate, Shri Vijay Dardaji except one point, that is, the Bench of the Supreme
Court should be held at Nagpur. | wish it to be in Goa. All Judges will go willingly and there will be no

complaints from anybody. So, it should be in Goa. Except this point, | agree with all other points.

Sir, the system of judiciary in this country is the same-as was started by the British during their
days. Earlier we had Arthashastra and Manusmriti through which justice was delivered. And, as has
been mentioned, we had a village nyaya system which prevailed for several years. Today, Parliament
is an instrument from which people expect relief. But, are we really in a position to give relief to the
people of India? That is the sole question | am posing before this House. This is because most of our
powers have been taken away either by the Supreme Court or by the Election Commission. | say
point blank that almost 50 per cent of our powers have been taken away by the Supreme Court and
30 per cent by the Election Commission under article 324, So, what remains is only 20 per cent. | say
this with full responsibility because you see today out of various interpretations laws are laid.
Practically through the medium of interpretation, one is expected to explain the meaning of few
words here and there. That is what the interpretation means. But, over the years, full-fledged laws
have been established through the instrument of interpretation. If you see that way, the laws passed
by us will be so small and laws created through judgement will be vast. Suppose an average man
wants to know a law on a given subject, he has to read one thousand pages of a judgement to know
what a law is because that particular article which is there in two lines has gone into hundred pages.

This is the substance. Therefore, powers of Legislature have been taken away,

Secondly, the Government of India could have codified the principles laid down by courts. For
instance, if a pronouncement is made, if the Government agrees with it, put it in law and if it does not
agree, amend the law and reject it. We have not done that also. Same is the case with Election
Commission. Thereis an article 324 of Constitution of India which gives only supervisory power to the
Election Commission. But, under the power of supervision, hundreds of letters have been written
and orders have been issued by the Election Commission from time to time which they say are
equivalent to law. For us it takes years together to create a law. But for Election Commission,

one letter written by them to the Chief Election Officer of a State is a law. Mr. Seshan, who started all
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this, used to say, 'my powers override the powers given under the Representation of the People
Act,” which is passed by Parliament. We can understand that courts have powers to quash a
legislation, if it violates the fundamental rights, or if it is against public policy. But from where did the
basic structure of the Gonstitution come? You have lauded Bharatil case. There was nothing like the
basic structure of the Constitution when we read it and when people read it. Mo one heard about it.
After so many vears, through interpretation, this concept came. From where did it come? If
Parliament did not say anything about the basic structure of the Constitution, from where did this
concept come? Through interpretation only. Through interpretation only, you laid down such a
fundamental law. Suppose tomorrow this House or the country wants to have a Presidential form of
Government and wants to give up Parliamentary form of Government. Of course, both are the
democratic forms. What will the Supreme Gourt say? No, you cannot have it, because parliamentary
form of government is the basic structure of the Constitution. Who has laid it down? Judges have
laid it down. This is how they have gone so far. This is most unfortunate. Suppose you have to
decide where a school has to be established, or where a dam has to be constructed, or where an
industry has to be located. YWho will decide it? The Government of the day. No. It is the courts which
decide where an industry has to be located, or where a school has to be established, or how much
calories have to be given in the mid-day meal, or how many idglies should be given. It's to be decided

by the Supreme Court. s it the objective of the real interpretation? This is what | want to say.

They say that since the legislature and the executive do not act, they are acting. So just because
the legislature does not act for a moment, power goes to them. If this logic or this interpretation is
accepted, tomomrow the Prime Minister of India can say that since lakhs of cases are pending in
courts, and you are not deciding them, being the Executive, | will decide and dispose of the cases.
Gan he say s0? Suppose the Chief Minister of a State says, since the High Gourt is not deciding
cases, and hundreds of cases are pending there, you are not doing your duty, being the Executive, |
will decide them. So how will it work? The separation of powers which is recognised by the
Constitution must be respected. How can the judiciary transgress the power and override the powers

of other organs? This is the question.

Today, | am told that the Supreme Court is hearing a case for the MPLAD Scheme. Arguments
are being made whether this Scheme is valid or not, or whether it is constitutional or not. Today, we
are serving the people with whatever we have been given. YWe are doing something. We go to our
constituencies. We don't have to look to the sky. If something is needed there, we give. One day
courts can say that this is invalid, and this has to be scrapped, and MPs have no right. This is

something like corruption. It is possible.

Coming back to the functions of the Election Commission, declaration of assets is a very good
concept. Everybody has to declare his or her assets. But declaration of assets is a substantive law.
But should it come through the interpretation of a judgement? If Parliament wants, such a law could
have been enacted. Maybe we have failed in enacting such a law. But the Supreme Gourt, through

its judgement, has elaborated what are the assets one has to declare. | don't say that it is bad. In

235



fact, | welcome such things. However, it should have been laid down by the legislature only. If the
legislature does not doit, the power dogs not come to you. | am told, and | am not sure about it, that
there is a judgement of the Bombay High Court that if you commit a mistake in the filing of assets,
vou are disqualified. There is no such provision given anywhere under the Representation of the
People Act or under the Constitution. Therefore, such interpretations are being made. That is most
unfortunate. Public litigations are welcome. There is no doubt about it that at one stage, the judiciary
found that in the interest of public, such things should be welcomed. If it is to be welcomed,
shouldn't there have been any regulation? There are some small guidelines prepared by the Supreme
Court regarding public litigations. Today, it has become such a vast subject that it is being
administered without any proper guidelines whereas all other litigations come under article 226 or 32.
But public interest litigations have no guidelines whatsoever, and they are being entertained time and
again. How much time is wasted in pity matters? Scrutiny is not being done properly. Mot only that;
while dealing with these litigations, monitoring committees are being appointed. And the monitoring
committees have totally replaced the Government Departments! So, the Supreme Court conducts or
runs the Government Departments through these monitoring committees. That has happened in
many cases. | was surprised that Shri Jois, who is a veteran man from the judiciary, in the past,
opposed establishment of Benches. To take justice to the doorsteps, this concept of Benches has
come. And you are saying that it should be only at one place; this is most unfortunate. VWhy are we
not having it at other places? It is only because of paucity of funds. The principle is good ; everything
is accepted. Because of paucity of funds, we cannot have Benches everywhere. But to say that no

bench of a High Court should be there is something which | cannot understand.

Now, | would give two or three suggestions quickly. YWe have to simplify our laws. In case we

have to administer in an effective manner, the rulings of various courts have to be codified.

The next one is about computerisation of lower judiciary. Computerisation of Supreme Court and
High Courts is going on to a large extent, but computerisation of lower judiciary is not there. If an
order is passed by the court releasing a person, and if the verdict is not executed for days together,
the detenue would suffer. Therefore, in these days of e-govemnance and computerisation, these

things should not happen.

Another aspect which has been referred to is about modem technology like narco analysis and
brain mapping. That should be recognised under the Evidence Act, If, today, such things are
valuable, why should it remain outside the purview of the Evidence Act? We are using dogs today. In
fact, they are doing a very good service as far as tracing of culprits is concerned. | do not know what

is the value given to a smell that is taken by dogs, which leads to a conclusion. ... (nterruptions )...

THE VICE-CHAIRMAN (PROF. P. J. KURIEN): Do the experts agree on that?

... (Interryptions ...

SHRI SHANTARAM LAXMAN NAIK: 1 do not knowy, Sir.
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THE VICE-CHAIRMAN (PROF. P. J. KURIEN): That is scientific. ...(Interruptions )... Scientists

should agree, ...(Interruptions )...

SHRI H.R. BHARDWWAJ: Sir, these are all matters of evidence for reference to the court. This is

done with a view to help the investigating agency. ...(fm‘errupz‘fons)...
THE VICE -CHAIRMAN (PROF. P.J. KURIEN): But some merit has to be given; thatis the point.

SHRI SHANTABRAM LAXMAN NAIK: But some wvalue has to be given ultimately.

...(Interryptions)...
THE VICE-CHAIRMAN (PROF. P.J. KURIEN):That is only to help the investigation.
SHRI SHANTARAM LAXMAN NAIK: That is why it is used.

And lastly, Sir, | come to the aspect of creating a Federal Investigation Agency. In case detection
of crime is to be regularised, especially keeping in view the terrorist attacks which are going on for
quite some time in the country, there must be a total unanimity in the country on having a separate
legislation. What type of legislation we should have is anybody's guess! There can be different types
of views, but a full-fledged legislation on the creation of a Federal Investigation Agency is a must, |
wonder why CBI which does a good work, and they have dong a lot of work, should still work under
a small legislation called 'The Delhi Special Police Establishment Act'. Why should it be so? We
should have a separate legislation. As far as Federal Investigation Agency is concerned, obviously we
will have a separate legislation. When the CBI is already functioning, why should it function under a
scanty legislation? It is not correct. Therefore, even if the Federal. Investigation Agency and the CBI

are two separate entities, then also | propose that there should be a separate legislation, as far as the

CBl is concerned.

As far as Election Commission is concerned, | would like to make one or two points further.
Today, we have several orders passed by the Election Gommission, especially, under the Symbols
Order 1968, Now the Symbols Order 1968, which was passed as early as 1968, governs substantially
the fate of the political parties. If a political party speaks something, who decides its validity? It is the
Election Commission. Under what Act does it decide? Is it under the Representation of the People
Act? No. The Election Commission decides it under an order passed by it and it is considered to be a
valid law for all these years. Therefore, such type of orders and such type of letters have to be
examined. Even if there is a good law announced or pronounced through letters, we can very well

consider it for the purpose of inclusion in the legislation.

As regards judgements of courts, | think, nobody has referred to the point. | don't know. As far
as contempt of court is concemned, it is believed that you can't say anything about a judgement that
is passed. It is not so. YWhen you file an appeal against a judgement, you say where the Judges have

erred, the Judges have erred in this or the Judges have erred in that. It is not contempt. Even if a
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writer writes an article pinpointing a mistake in a judgement, there is no contempt. The only thing is
that you can't impute motives to the Judges. Therefore, without imputing motives to the Judges or
the judiciary, if you criticise, it will do good to the society, and nobody, even the Judges, should take

it in a bad light. They should also welcome it. With these words, | conclude. Can | continue now?

THE VICE-CHAIRMAN (PROF. P. J. KURIEN): As you like. If you want to conclude, you can

conclude.
SHRI SHANTARAM LAXMAN NAIK : 1 conclude.

THE WIGE CHAIRMAN (PROF. P. J. KURIEN): Okay, you are concluding. That is fine. Now

hMessages from Lok Sabha.

MESSAGES FROM LOK SABHA

(i) Motion re. nomination of one Member from Rajya Sabha to

Committee on Public Undertakings

(i) Motion re. nomination of one Member from Rajya Sabha to Committee

on the Welfare of Scheduled Castes and Scheduled Tribes

"SECRETARY-GENERAL: Sir, | have to report to the House the following messages
received from the Lok Sabha, signed by the Secretary-General of the Lok Sabha:-"

o

"I am directed to inform you that Lok Sabha, at its sitting held on Friday the 12th December,
2008, adopted the following motion :-

"That this House do recommend to Rajya Sabha that Bajya Sabha do agree to nominate
one member from Rajya Sabha to associate with the Committee on Public Undertakings
of the House for the unexpired portion of the term of the Committee vice Shri Amar
Singh retired from Rajya Sabha and do communicate to this House the name of the

Member so nominated by Bajya Sabha".

I am to request that the concurrence of Rajya Sabha in the said motion, and also the
name of the member of Rajya Sabha so nominated, may be communicated to this
House.”

a

"l am directed to inform you that Lok Sabha, at its sitting held on Friday, the 12th December,
2008, adopted the following motion :-

"That this House do recommend to Rajya Sabha that Rajya Sabha do agree to nominate one

member from Rajya Sabha to associate with the Committee on the Welfare of Scheduled Castes
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