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THE VICE-CHAIRMAN (SHRI
BHASKAR ANNAJI MASODKAR): The
hon Home Minister has heard you. He need
not respond now.
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(AMENDMENT) ORDINANCE, 1991. 11
THE CODE OF CRIMINAL PRO-
CEDURE (AMENDMENT) BILL, 1991.
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THE VICE-CHAIRMAN (SHRI
BHASKAR ANNAJI MASODKAR): The
Resolution has been moved.

Now, the Home Minister, Shri S. B. Chavan,
to move the Code of Criminal Procedures
(Amendment) Bill, 1991.

THE MINISTER OF HOME AFFAIRS
(SHRI S. B. CHAVAN): Mr. Vice-Chairman,
Sir, | beg to move:

That the Bill further to amend the Code of
Criminal Procedure, 1973, be taken into
consideration."

Section 197 of the Code of Criminal
Procedure, 1973 provides for the previous
sanction of the Central Government or, as the
case may be, the State Government before a
court took cognizance of an offence alleged to
have been committed by any public servant
including a Judge, Magistrate and member of
the Forces while acting in the discharge of
official duty.
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With a view to providing more adequate
safeguards and protection to public servants
employed in connercion with, the affairs of a
State against frivolous or  vexatious
prosecution for acts done in the discharge of
official duty durig the period when a
Proclamation issued under article 356 of the
Constitution was in force in that State, it was
considered necessary to provide for the
previous sanction of the Central Government
instead of the sanction of the State
Government.

As the House of the People had been
dissolved and the Council of States was not in
session and it was considered necessary to
make the necessary amendments without
delay, the Code of Criminal Procedure
(Amendment)  Ordinance, 1991  was
promulgated by the President on the 2nd
day of May, 1991.

It is necessary to replace the Ordinance by
an Act of Parliament and this Bill has,
therefore, been brought before the House.

Sir, the proposed legislation will instil a
sense of confidence in the minds of the
officers who are engaged in the difficult task
of restoring normalcy in the States where the
proclamation under article 356 is in force, that
there is an assurance of their physical and
service protection after the change of the
political scene in the State and they will not be
subjected to vexatious prosecution for acts
done in the course of discharge of their
official duties during the President's rule.

I commend the Bill for consideration of
this august House.

The questions were proposed.

THE VICE-CHAIRMAN  (SHRI
BHASKAR ANNAJI MASODKAR): The
Resolution as well as the Motion for the
consideration of the Bill are now open for
discussion.

SHRI RAM JETHMALANI (Karnataka):
Mr. Vice-Chairman, Sir, the House will not
believe its ears when | make a statement that
not one word in the speech of Mr. Ahuwalia, |
can find fault with. It is strange, but T accept
every single argument that he has made and
whatever he has
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said against this Bill. | would appeal to the
hon. Home Minister who is present that he
should not treat this as a matter of party
prestige.

I am willing to believe that the Bill has
been introduced without understanding its
implications and without a clear perception of
the motivation of the orginal Odii-nance
which is sought to be replaced. This measure
is wholly unnecessary. It is totally counter-
productive. It will produce disastrous
consequences in every single State,
particularly the sensitive State of Punjab. It
will only add to corruption and lawlessness
which are already in abundance, and you need
no proof of it.

Sir, the first question which the Home
Minister should ask himself is this. The section
which he is now interfering with by this
Amendment, has been in the Criminal
procedure Code for at least 150 years. The
colonial powers, which ruled us as a subject
race, always tried to protect their bureaucracy
against prosecutions by the common men. In
fact all the provisions which are intended to
stifle prosecution at the inception against the
public servants are the product of the colonial
mentality, which is totally inconsistent really
with our constitutional spirit of equality, that
everybody is equal before the law. There is no
reason intrinsically why a person should not be
able to go to a court and say, Sir, this public
officer has misbehaved; this is the evidence
which | am going to present; satisfy yourself
about the genuineness of my case, see the
evidence in suport which | am presenting and
issue process and have this man tried. But the
colonial powers always tended to protect their
high-handed bureaucracy against the Indian
citizens. When we got power, we did not seek
to divest ourselves of those powers. Such is
the nature of power that anybody who gets
power is most unwilling or reluctant to divest
himself of that power. We continued it and
since independence 45 years have gone by-
There was the Government of the great Pandit
Jawahar-lal Nehru; there was the Government
of Tal Bahadur Shastri Ji and there have been
successive Governments and nobody
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thought of interferring with this section and
introduce this amendment, except that the
Ordinance came when the Chandra Shekhar
Government was in power. | am not an
admirer of the Chandra Shekhar Government.
So far as that Government is concerned, this is
not the occasion, but | have made my views
about that Government clear. The Home Mini-
ster should have at least thought up why it is
that for the first time in the regime of Mr.
Chandra Shekhar it became necessary to
interfere with the section which has withstood
the test of time for more than one and a half
centuries. If he had thought this up, he would
have realised that he had been led up the
garden path by some corrupt bureaucracrats,
who are afraid of the advent of democracy, as
always corrupt bureaucrats ore afraid that
when the presecuted come into power they are
bound to raise their cry and their voice will
ultimately be heard before the judicial
tribunals of this country.

This Government has hardly been in saddle.
During the Question Hours which we have
witnessed, particularly in this House, time and
again to every question that has been asked,
the answer has come that we are looking into
it, we will settle our policies and so on. We
understand that after all in the complex
Government of India you require time to get
inot the saddle and to grapple with the
problems. But the clever corrupt bureaucracy
has realised that this is the time to strike—the
Government has not yet understood what is
required for the country—Iet us smuggle in a
dangerous innovation of this kind into the
Criminal Procedure Code. It anybody looks at
this, it looks so innocuous, it looks so
harmless. What is it? Only in one section the
word 'State Government is being substituted
by the 'Central Government' and in another,
Clause 3A, you are referring to 'Forces'. Sir,
yon are a distinguished lawyer presiding here
and another distinguished lawyer is sitting
across the aisle here.

SHRI A. G. KULKARNT  (Maharashtra):
You were a High Court Judge.
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SHRI RAM JETHMALANI: | have not
much respect for the High Court Judges. |
respect him as a lawyer. So, he is here and Sir,
you are presiding here. You know it for a fact
that today, corruption has spread so much that
at the highest level, a DIG of the CBI could
accept Rs. 35 lakhs of bribe in a matter
connected with the financing of the Kashmir
terrorists. People have been allowed to go and
innocent people have been picked up from
respectable families and because the matter is
sub judice. I am not going into the details of it.
But it is a disgraceful state of affairs. You
know how corrruption has gone into the
highest places today. We are fighting battles in
the Supreme Court, we are fighting battles in
the High Courts, we are fighting battles all
over the country. And today, if past
experience teaches us one thing, it is that the
power of the corrupt bureaucracy must be
curtailed. But there is the Statement of Objects
and Reasons: Kindly see the Statement of
Objects and Reasons: "with a view to
providing more adequate safeguards and
protection to public servants." Sir, it is the
public which needs protection from the so-cal-
led public servants. They are not public
servants. They are public persecutors. They
are thieves and robbers whom you want to
protect. They have been pilfering public
property for long. The main purpose of the
provision is to deal with the democracy which
one day has got to be restored in Punjab. |
wish to appeal to the Home Minister, for
God'9 sake, understand the implication. | want
to share with this august House my personal
experiences about which there can be no
contradictions because it is supported by a
report in the Tribune which | hope the hon.
Minister has read it,— On which the Tribune
has written an editorial this morining in
Chandigarh a conference was held presided
over by the Chief Secretary of the State where
all the Secretaries of the Government of
Punjab met and the Chief Secretary told them
for the first time in the history of Punjab :
"Please speak freely and with candour and
tell uswhat is the truth
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about Punjab?" Sir, each one of the
Secretaries has told the Chief Secretary in that
conference that the chief cause of what is
happening in Punjab is the Punj-jab police
and the police officers of Punjab.

Sir, |1 have gone to Punjab for the last two
successive week-ends. | have gone into the
terrorist—infested areas of Punjab. It is a
heart-rending tale and if the Government
wants to solve the Punjab problem, the first
thing that you have to do is to dismantle this
corrupt police machinery that has been in
existence in Punjab for the last so many years
which has acquired a vested interests in
continuing anarchy and lawlessness and
continuing the present state of affairs. At one
police station where | paid a surprise visit, |
was told that it is a torture chamber. | went
there and at the entrance there are two cells on
both sides, each cell is 10" by 10'. Sir, I found
a sorry section of humanity each 10'by 10’ cell
fourteen human beings were huddled up like
sardines in a can. They could not breathe
freely. They could not even stretch their legs
and limbs. One has heard of the disgraceful
Black Hole incident. But this is worse than
Black Hole. When the DSP came there, | ask-
ed him: 'Who are these people? Which is this
humanity you have put them in these two
rooms?" He said: "Sir, they are not officially
prisoners. They are rounded up, boys rounded
up from respectable families, kept there so
that their elders should come and offer bribes
and ransom and if the ranson if not forth-
coming during ten or tweleve days, then, there
is a cryptic report that so many terrorists were
killed in an encounter, the Pilibhit type of
encounter.” Sir. so much hullabaloo has been
raised, rightly raised about the Pilibhit
incident. But | want to tell you that Piliphit
type encounter is being enacted in every town,
city and village of Punjab every day. Sir,
unless this Government is prepared to put an
end to this kind of horror story which
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is going on in Punjab, you will not be able to
solve the Punjab problem.

Sir, the next measure which is before this
House, is the TADA, the extension of TADA.
Somebody else is going to speak, on that and
that matter should be taken up. But they have
a common philosophy, the extension of
TADA. What is happening about TADA?
You go to Maharashtra and see what is
happening about it. TADA has become a
measure of extortion by the police authorities.
Sir, whenever the court finds that there is no
case against the person, we ‘have now
invoked the TADA. Cases after cases, 500
cases are pending but not one case. Proceeds.
(Time bell rings). Kindly give me five
minutes. | am opening the debate on this side.

THE VICE-CHAIRMAN  (SHRI
BHASKAR ANNAJI MASODKAR): As you
know, we have onle one hour for all the
parties. Your time is already over.

SHRI RAM JETHMALANI: very, well
Sir, | will conclude. The law requires that
every BUI must have...

THE VICE-CHAIRMAN  (SHRI
BHASKAR ANNAJI MASODKAR): Don't
speak on TADA.

SHRI RAM JETHMALANI: | will digress
into it only for a second. So far as the
Statement of Objects and Reasons is
concerned, the legislative practice is that you
must tell the people of the country, first of all,
what are the objects which you wish to
achieve. Then you 5.00 P. M.
must give the reasons why this is the
particular kind of measure which is necessary
to achieve those objects. Sir, the statement of
objects and reasons appended to this Bill is a
misleading, fraudulent, document. It contains
suppressio veri which is more dangerous than
downright lies. The object is to give more
powers to the bureaucracy. But why give
more powers to the bureaucracy? Why give
more adequate protection? And may | ask
how you are giving adequate
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protection to public servants? Sir the
protection .... (Interruptions).

SHRI S. B. CHAVAN: Sir, the word
'lines' should be removed.

SHRI RAM JETHMALANI; Sir, it may
be removed. | am glad that they have
become  allergic to  "lies"  now.
{Interruption).

THE VICE-CHAIRMAN  (SHRI
BHASKAR ANNAJI MASODKARY):... Let
us have it.

SHRI RAM JETHMALANI: Very well. |
am very grateful to the hon. Minister. The
word "lie" should not he uttered here. | am
very very happy that now we are beginning
to think of more decent language to be used
in this House. | am very happy.

Now, Sir, the statement of objects and
reasons does not give one reason why this is
the method or giving 'more adequate
protection’. The protection of a public
servant is an honest judiciary, a judiciary
which will not entertain frivolous prosecu-
tions, which will not embark upon the initial
issue of process against a public! servant
unless there is a prima facie case made out.
There is a power given to the High Courts of
India under article 226 of the Constitution
and section 482 of the Cr.P.C. to quash
frivolous prosecutions and false
prosecutions. There is a power given to the
Supreme Court. There are all kinds of
powers which you know. And there is, in
addition, the colonial power that the Central
Government or the Government decides
whether a case should be instituted or not.
Now, Sir, the law which is to existence
today, which is being tinkered with, is in
consonance with the quasi-federal structure
of our country. The present law under
section 197 is, if you want to prosecute a
public servant for an offence supposed to
have been committed in the discharge of Ms
duties, then, if he is employed in connection
with the affairs of the State, the State looks
into it and gives the sanction, if he is
employed in connection with the affairs of
the Union, the Union Government gives the
sanction. Bat, Sir. this
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law wishes to subvert that federal principle
and wishes to say that where predi-dent'g rule
had been in operation and offences were
committed at that time, but on the date of the
prosecution a lawfully elected democratic
Government has come into force, you must
deprive that democratic Government of going
into the question and deciding whether the
prosec-tion should or should not be filed. ID
other words, before you have restored
democracy to Punjab, before you have
restored democracy to any State in which you
have imposed President's rule, you want to
stifle that democracy in advance so that the
democratic apparatus would not be able to
function at all.

THE VICE-CHAIRMAN  (SHRI
BHASKAR ANNAJI MASODKAR): Mr.
Jethmalani, your time is over.

SHRI RAM JETHMALANI: Sir, | assure
you, | won't take more than half a minute.

I want to show you further. | hope the word
‘fraud' is at least not as bad as the word lie.

THE VICE-CHAIRMAN  (SHRI
BHASKAR ANNAJI MASODKAR): In a
lawyer's dictionary, any word is a good word.

SHRI RAM JETHMALANI: Sir, kindly
see how section 3A has been printed. What
have they done?

"Notwithstanding anything contained in
sub-section (3), no court shall take
congnizance of any offence, alleged to
have been committed by any member of
the Forces charged with the maintenance
of public order.

The word Forces' is put with a capital 'F. If
you read it, it creates an impression as if you
are referring to the Armed Forces because
only when you deal with the Armed Forces,
you put in 'F' But actually, this is intended to
protect the SHO of a police station. And
every SHO in Punjab has become a millionaire,
subject to some honourable exceptions which
are very few. And they have become
millionaires by the practice of
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ruption, by the practice of third degrees, by
the practice of fake encounters and by the
practice of cold-blooded murders. And every
constable, every sub-inspector, every SHO,
every chokidar, is protected. | want to ask the
Home Minister why a simple f could not do,
why a capital 'F was put. It is suggesting that
you are dealing with the Armed Forces and
the Armed Forces, as everybody knows, are
in the employment of the Central Gov-
ernment. When they go anywhere, they are
employed in connection with the affairs of the
Union. My simple suggestion to this House is
that it is not necessary to tinker with a law
which has served well the purposes of the
powers that be for the last more than 150
years.

No new situation arose which Mr.
Chandra Shekhar had to deal with by an
Ordinance and not situation has arisen which
should compel you to continue that evil
Ordinance. Today, if you are thinking of
settling the problem of Punjab and bringing
normalcy and democracy in Punjab, then
please trust the elected representatives who
will come into power. They will deal with the
recalcitrant officers who have tortured the
innocent people, who have converted every
police station into a torture chamber. This is
not to suggest that there are no genuine acts of
terrorism committed in Punjab. They are
doubtless But, Sir, if there are fake encounters
In which the policeman is an informer, he is
a witness, he is the judge, he is an executioner,
this is the death and the murder of rule of
law in this country and so long as we don't
stop this murder, the problem will not be
solved. If you want to stop it, then at least,
expose them to the fear of a demorcatically
elected Go-ernment. The principle of this Bill
is that the Central Government will protect
the corrupt officers whereas the State Govern-
ment cannot protect them. Now if Mr. Chavan
wants to take the credit of being the protector
of the corrupt public servants all over the
country, he is welcome to do it. But | can tell
you, please withdraw it. It Is not a matter of
prestige.
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You don't need this law. This law will be
used against you by the bureaucrats who think
that this is a Government of infants and they
are taking you for a ride across the road.
T grles § 79 787 20 9.7
THE VICE-CHAIRMAN (SHRI BHAS-
KAR ANNAJI MASODKAR): Before
we proceed further, 1 would like to in
form the hon. Members that there are two
Bills before the House and looking to tat
clock | think, we can take up these two
Bills. But Half-an-Hour Discussion will
have to be postponed to tomorrow. {In
terruptions).

SHRI MENTAY  PADMANBHAM
(Andhra Pradesh): No, Sir. This is a very
important issue. (Interruptions).

THE VICE-CHAIRMAN (SHRI BHAS-
KAR ANNAJI MASODKAR): But bow can |
do it? We cannot finish it )Interrup~ tions).

SHRI MENTAY PADMANABHAM):
Kindly hear me. This is an important issue.
You kindly don't reduce its importance.
Instead, let us take up the discussions of
these two Bills tomorrow. Let us take up
Half-an Hour Discussion today. (Inter
ruptions).

THE VICE-CHAIRMAN (SHRI BHAS-
KAR ANNAJI MASODKAR): We have al-
ready proceeded. Some discussion has already
taken place.

SHRI MENTAY PADMANABHAM: We
will continue the discussion of the present Bill
tomorrow. We will also take up the other Bill
tomorrow. Let us take up Half-an Hour
Discussion today. (Interruptions).

SHRI S. B. CHAVAN: We have to com-
plete this business before the recess and that is
why, it becomes all the more important that
we finish this Bill within the time allotted, that
is within one hour. That is why | will request
the hon. Members to kindly cooperate in this
and pass it. After this Bill is passed, another
difficulty which 1 should, in fact, bring to your
notice is that this Half-an-Hour Disccusion
was kept on the agenda on the presumption
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that the hon. Finance Minister will be able to
reply this evening in the Lok Sabha. But
somehow the reply is going to be tomorrow
and that is why, it won't be possible for the
Finance Minister to come here and reply to
the debate and that is why | request you.
(Interruptions) .

SHRI  MENTAY PADMANABHAM:
There are two Ministers of State in the
Ministry of Finance. They can sit here and
take notes and then the Finance Minister can
reply. (Interruptions).

SHRI A. G. KULKARNI: Sir, tomorrow
there is an important discussion on the In-
dustrial Policy in which the whole House is
interested.

THE VICE-CHAIRMAN (SHRI BHAS-
KAR ANNAJI MASODKARY): We will do it.

SHRI A. G. KULKARNI: We will do it
but then this discussion regarding subsidy
on food and fertilizers will go in the even-
ing- oo

THE VICE-CHAIRMAN (SHRI BHAS-
KAR ANNAJI MASODKAR): That is a
matter of adjustment. We will take up both
the discussions tomorrow. Now we proceed
with the Legislative Business. The Legislative
Business can be finished if the hon. Members
keep to their time.

SHRI MENTAY PADMANABHAM: Sir,
it will serve no purpose if you take up this
discussion tomorrow. It appeared in the media
that the Finance Minister is going to make
some policy statement on this fertilizer issue.
(Interruptions). Before he comes to any
decision and makes some statement in the Lok
Sabha, let the Finance Minister hear the
opinion of this House. That is exactly the
reason why | am insisting that the discussion
on this matter should be taken up
immediately.

(Interruptions).

SHRI S. B. CHAVAN: Sir, the disus-tion is
going on in Lok Sabha and he has to be
present there. | don't think he can come from
that House.

SHRI MENTAY PADMANABHAM:
There are two Ministers of State in the
Ministry of Finance. One of them can come
here. (Interruptions).
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SHRI S. B. CHAVAN: There are some
matters where the Union Ministers are re-
quired. (Interruptions).

SHRI RAM JETHMALANI: This is not a
non-contiwersial measure. We will press for a
division at every stage. (Interruptions) .

SHRI DIPEN GHOSH (West Bengal):
According to the programme schedule of the
other House, the Finance Minister is expected
to reply to the debate that is continuing there
on the first phase of the Budget. | do not know
whether his reply there will circumvent finally
his reply to the Half-an-Hour discussion here
if it is taken up tomorrow. We have a right to
get his reply.

THE VICE-CHAIRMAN (SHRI BHAS-
KAR ANNAJI MASODKAR): Yes, that can
be. Now we proceed further with the
discussion. We don't circumvent. So we
proceed further.

SHRI RAMACHANDRAN PILLAI
(Kerala): Sir, | stand to oppose this Bill. It
encroaches upon the rights of the States. The
Bill extends the effect of the proclamation of
emergency even beyond the period of
emergency. The proclamation of emergency
makes available to the Union Government a
vast reservoir of legislative and executive
powers. The amplitude of that power is such
that it will virtually nullify the federal structure
of our Constitution during the period of
emergency. This Bill, in effect, takes  away
the authority of the States permanently  and
nullifies the federal  structure of the
Constitution. Oof course, the
Constitution envisages three types of
emergency, | don't want to go into those
details. In the past the Central Government had
misused the power of emergency. What |
would like to submit before you, Sir, is that this
state of emergency is a temporary one and that
exists only when such a situation warrants it.
When a normal situation emerges, emergency
is lifted and a duly elected State Government
comes into power to exercise its constitutional
authority.  The present amendment of the Cr.
P. C. seeks to take away the authority of the
States. This amendment, in effect, is an
amendment of
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How can we disbelieve the State? How can
we stop the States exercising their consti-
tutional rights? The present amendment, in
effect, tries to restrict the State Governments
in exercising their constitutional rights. The
logic behind this amendment is that only the
Central Government acts judiciously and
correctly, the State Governments do not act
judiciously and correctly. This logic, this
understanding, is contrary to the basic
structure of our Constitution. Our federal
system postulates a distribution of powers
between the Centre and the States. One is not
subordinate to the other in its field and the
authority of one is co-ordinate with that of the
other. This amendment actually intends to cut
at the root of the federal polity of our
Constitution. Hence, | oppose it. | accept that
a special situation exists in certain States
where divisive forces, disruptive forces,
backed by the imperialists are trying to vitiate
the atmosphere. Of course, some special
measures are necessary to meet their
challenge, but this present amendment goes
beyond the scope of that particular situation.
Hence, | oppose this amendment.

it Wrwerrd daeiwT 2@ (T71A) ¢
TEw dq7Re wEw, TR A A
¥ ot g fafaas Sifaee oifediz
faer arar AT &, FEET A H§QU e
FT R E ) e favw @7 o F
Az, ® fa= BIET-AT 7 |
staifs A THEEHAT &Y ¥
ot artg agy f5 afa  veawfy
war F faara w1 Taw Fnm,
ar sifeed &1 v HTFTT FY
saET @wME 3 ¥ fa ¥ T
fasr ord §1 a8 JgT BT UHzEdAz
g, gqd 1§ AT g3 w4 2,
afrn wa fag F a § g @=ag
§ av seEafaar ot F r“rx Tar
fr 2 af &1 Gdr #41 ww7y gf, A
# 8ar st & oftfeafs dar g
T {6 grTHT a8 sHeHE  fRiTeaar
7T qTE F7T47 AURA, & ATAAT £ fF
HTARIG g AT AT G A5 9, A9

[ RAJYA SABHA ]

the Code of Criminal 148
procedure (amdt.) ordinance
1991— Adopted.

7z g ofifeafa F a7 -qmoq ) &
qrﬂmﬁmwmf ar grawe
3T FVE AFGRE Hr 74T a7 T2 .tqm?
zar fofoam sidis 12 & aarard
FHTT fam e, m:gfr‘r ZH 7a.E0
wereT, UF AMq AT7A ATSAR § ATA-
A dREASH A wrAr AEAT E
f& @mig @z W7 27 F ﬁzw*
FISAR FAAQT AT | AT
FIE ®MEIT 2 e, Tl & uw
7% a1 2 3@ Tga ¥ fw xaﬂr
F1 SIRT TI7T EAY af‘@r | &z
TERAE ¥ oty 9T TEd %, T
fe-dgarza =77 =afed #v g
A7, FW WY @B F AT T 9
g FTE WSTA A ArAA AEW
fs 3T 7=z % ag ot wﬁ
TFF ¥, A W T qAT A@T £ 7
rafat & a8 ﬂﬁm Eo Q$ T
gaem &1 ST TAE £, ITH
gaEar g | Sy rrt;q‘ﬁr vrm'a F
gefaara faa Gl ¥ =8 Fw adl
ﬁﬂTﬁ 37 AW FT OTHER  ®
fagd #gwr waade & g Aran o3m
q1a s fr #1¥ w3z madde a7
ot &, @ A f o ogEwy  dewd
qfsd a1 a7 &f77 | a7 Fg T
W7 E AR Fogaw fadd
gafod ¥ 3w Fyvga F@T, qTH
e & FA fafyzv wga &
FgAT AGAT § fr OF iRy F
FIE AEIT TE F | AART FSAATAT
ST ¥ oagy aF wgr 2 7 150
150 T ¥ a3z TgAr AT, T8
Bifwnsr aifgsre & a0 gaw 77
7 #T  ur B ana
ﬁ'ﬂ?f%faﬂra'gf?&% (34
fam & &g wiv #@za & fraws
M7 FUET | 3@ oA FararavfaP A
fawre zasr arfae  aawr ag ﬁ'trvr
wifer & & @y

F oagdr o ff & ogr & ogw
fasr w1 g1 faig &var £

5t TR0 To
mg:w(wqm)



149 Statutory Resolution
seeking Disapproval of

st g few (feie)
aWEaH  WARY, 28 AW &)
az oW arWT F, 0 mdeT §
fr zni7 aeatr 41 sarr afosrv
fad = afFs Tax: e, TE
THTAIRT F |=ma wZrale 1en vl
g W17 aTElT aga sarn Al T )
whagy, s a4 3H qREA &
Toom1T T %@ e ool 34 OF F
THIH M1 FT @ UF FIHA FOET-
e2fzi ¢ B saar #1 e afese
frix  afed, &%%a g 6@ a@g
g 7 ®  awidr awm & AfY
sl 73t 2 & s 412y I grs
g EY gW ar gsF a1t ® gal
 boAea d dfew @3 oF @
7§ 7 5 awEaTt w1g) g e afu-
FITZ Z1223TAAAH | AF) 274! &
qaragy, QU7 ag I 9 7 %
fag wm @ & wiw f& doa
# ol FF aves ag gr o qd
A AFFEMEA QT 97 am 39 FT
aFa & @fFa wm ax 2w F fag
BT FF qATHT 7@ IF | ag Aader
nafgg & 1 3% wIAEla AaEdl
721 2 fm fagm =, & am 1A
Tq w1 H OFE qemw At gf
2w Ft Er awwiF Iq gg A £ f
S FIgA WAF T AT &r, 3893
W @TE HIA AT FAT T F
a9 WY §qq T AT a9 §
o 147 & WAT 98 AT T q%
¥, FAAT @U@ FEA @a go W
qTF AR FA A faww

a4

3

e

¢
Y
g .
a9
pE

i adg3ad

5
1
344
&ﬁiiaa

[5 AUG. 1991]

the Code of Criminal 150
procedure (amdt.) ordinance
1991—Adopted.

14

P43

EXY
gﬂj?éwﬁ&

T3

i
3
1!
EE!

ey
ﬂéﬁ%ﬁ
A gﬁ“g
3%%%%33
1938149
1323344

{1 e STHTN Jrertd (T 52w ) :
AAA  STEWTEE W1, Teer gy
fa dfeam £t g N 123¢ www,
9% gera W@ weTEw 2 #E oA
wm fFar @ ar SEE 98 ST
ar @ AF A AT AT THFT FeT
T

g’



151 Statutory Resolution
seeking Disapproval of

w1 gdo dfo HSFIW : g a) 1A
g1 e ar wrfedey o

=1 A S WA A Ffade
q g7 gl 91, §ag a8 712 AFAl
FTF oTE UH HUET M7 qTE fawar,
fFa S A w9ATIM g, 98 qEa H
M 1 Ffaqz wr A@ g A9T AG0
HHAT , A2 FFA(ATL . ...

=it ggaaA faer : S ol @
AT FaO@IIZTATTE)

FWI  HHAA FE AT FY
a0 ¢ A vaw faer  ~mAEm
¥ AW & g, ooafas  wwren

w48
E
|
A
1
]

144
a@i
3
+]
1
11
47

FIE AIUT FET F AR ITH

T qR AR dEer sl 2 fe
qETAT H ST @ a) 98 9T O @
TEH g W a@ Tq-gET A
oAl AT ft, 519 W g ¥
I ST T2 | O feafy Oy o A
gt 2 fF S aewrr afgsr ar
FAAG A A war faar @1, 77 oF
ava ¥ fear 3, s&fEw fady o aow
Fusgufy wEe @ g, afew o
qAFT W qFAT qfEE FA AY
qr I EA 8, §) aFar & fr awt

[ RAJYA SABHA ]

the Code of Criminal 152
procedure (amdt.) ordinance
1991—Adopted.

9T FA77 FrA AT gE FAwfataigat
F1 AIFHIT TALHT AT A0 g T AT
ETT 77 2 fF swan gra i gE
MFfirg FLF™ 7 a8 hawn Ag T
31, afz gz wfafqaa aoiftw 2t

M gas fAg s@ar gra g+
oY 93N MT 5 guAar @ oam
ST STAEVA § A A dAd AVwAEE
stwar & fasg Fafmm st qve whem
dfgar &1 wava @rar g 9Ew o
foeg &8 | ¥ it ™ B f

Power corrupts and absolute power cor-

rupts absolutely. fsrarst syfi fareror favam =it

T ¥ O o 98, 3g Sfua T

& i gafay qEWE St & F@ o

T framw 2 fF 39T fERa AR

afe & Sfas awH d) T ATHA T AT

¥ qETW w0 %, w9 R wIo
. (zTaaw)



153 Statutory Resolution
seeking Disapproval of

the Constitution, not an amendment of the Cr.
P.C. How can we distrust the States?

SHRI SATYA PRAKASH MALAVI-YA:
Today | am not a Member of the Cabinet
amF aaw g fm Ffas "
arfer 7@t gdr &

safae o fadew g fr afz =1
T F1R FHAT ERI AT g8 AFR AT
FormE AT §, Al 9 97 /T
ga: fa=re &7 =ArfeT W #
oy fqazw 2 fF 2@ 9v um
3% famr @ ;ifaw i< zo%) o7y arfas

srfac 1 ag@r W fadad
AT |
SHRI MENTAY  PADMANABHAM:

Thank you Mr. Vice-Chairman. | totally
against that particular office. So, during
about this Bill. This Bill is not only malicious
but it is also an absolutely useless piece of
legislation which has come before the House. |
believe, Sir, that there is no point in wasting
time on this Bill. Section 197 of the Criminal
Procedure Code is an old law and it has been
there for the past about 120 years and there is
no need to bring in any changes in the law. As
far as Section 197 is concerned, | have no
objection. But as regards the Ordinance which
was promulgated on May 2nd, 1 do not
understand as  to what was the reason for the
promulgation of this Ordinance. Sir, issuing
of Ordinances is an inherent power of the
Government, be it a State Government or the
Central Government. But issue of an
Ordinance just before a month when the new
Government is to be formed is anti-democratic
and contrary to the tenets of parliamentary
system of Government. The elections as per
the original schedule were to be concluded by
26th May and the results were to be declared
on the 26th or the 27th and we were to have a
new Government by the end of May. But, on
the 2nd May, the then Government
promulgated  this Ordinance and | don't
understand the necessity for such a
promulgation at that
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time. What were the reasons? What provoked
them to promulgate such an Ordinance? When
the then Government was aware that within
another 20 to 25 days there would be a new
Government, they should not have resorted to
this kind of an Ordinance. My second point is
(hat this Bill is an insult to the State Govern-
ments. It is a direct attack on the federal fabric
of our Constitution. Article 356 clearly says
that as soon as President's rule lis
promulgated, the administration of the State
reverts to the Central executive. Then, any
permission which is sought by any individual
to prosecute any officer for what he has done
in the discharge of his bonafide official duties,
the Central Government would give it and, in
the name of the Central Government, either
the Governor or the State administration
would give it. So, where is the need "or this
amendment now?

The Minister has, in his speech, stated that
even after lifting the promulgation of the
Central Rule, after restoring the democratic
process in a particular State, any officer or
public servant who had committed any act
and who had been subjected to vexatious
litigation, had to be protected against this and
the permission of the State  Government has
to be sought according to section 197 of the
Cr. PC. If that State Government gives the
commission, it will lead to vexatious litigation
against that particular officer.  So, during: the
period of the Central Rule, the Presidential
Rule, to give protection should vest wth the
Central Government. This is a strange
argument. The State Government is there after
the democratic process is restored and it comes
to power and it will decide the case on its
own merits and neither the Central
Government nor the State Government will
forgive any public servant who has done

anything maliciously, whose action is
malafide: nobody would forgive him.
Therefore, this amending Bill, which is

under the consideration of the House, is totally
uncalled for. It is malicious and it insults the
very concept of federal structure under our
Constitution.  Therefore, we oppose it.
Thank you. Sir.
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THE VICE-CHAIRMAN (SHRI M. A.
BABY): Now, Prof. Sourendra  Bhatta-
charjee.

PROF. SOURENDRA BHATTACHAR-
JEE (West Bengal): Thank you very much,
Mr. Vice-Chairman, Sir, for calling me.

Sir, several speakers have opposed this Bill,
particularly Mr. Jethmalani, who has opposed
it very strongly, in his usual way and
sometimes in pungent terms, which is well-
deserved. | also rise to oppose this Bill.

Sir, the object of this Bill is repugnant, so to
say, repugnant from the point of view of
democracy, from the point of view of fairplay
and from the point of view of justice. Coming
in the current background of the rampant
misuse of power by public servants, officials
and others all over the country this Bill, which
seeks to make more absolute the immunity of
the public servant, can really not be acceptable
to the people at large. | fail to understand why
the present  Government could not allow this
Ordinance  to lapse and we do not know how
it would have weakened the position of this
Government. Just now we heard a former
member of the SJp Government, Mr. S. P.
Malaviya, saying in a language which clearly
indicates that even at the time of approving this
Ordinance, he was opposed to it. Because he
was in the Government then, he could not tell
that. Now, he is free from the shackles. Why
that shackle was put on by the Congress (1)
Government, it is very difficult to understand,
unless we find a link of this piece of legislation
with the authoritarian tradition of the Congress
(). If they think it proper that they should stick
to that tradition, then those of us who are
opposed to it will have to fight it out both inside
and outside Parliament. That is our bounden
duty, that is our sacred duty. But I would
appeal to the Home Minister that if in
consideration of what has been said here
regarding  the Bill, he would agree to repeal
it, not only repeal the Ordinance but also repeal
the
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Amendment Bill, he would earn the ap-
probation of the entire House and will set up a
healthy democratic precedent.

Thank you, Sir.

SHRIMATI BUOYA CHAKRAVARTY
(Assam): Mr. Vice-Chairman, Sir, | take my
stand to appose the Bill. But | support the
argument offered by Mr. Jethmalani, one of
the greatest lawyers of the country. This Bill
has given immense power to the Government
which is unheard of in the history of
independent India to withhold justice. And
this will really harm the people.

SHRI MENTAY PADMANABHAM Have
the Congress Benches withdrawn their
speakers?

SHRI DIPEN GHOSH: One Member on
the Resolution just got up for disapproval.

AN HON. MEMBER: Yes, that Member is
present. {Interruptions).

THE VICE-CHAIRMAN (SHRI M. A.
BABY): | shall never deprive the Treasury
Benches from speaking.

SHRI DIPEN GHOSH: One Member has
got up in disapproval of the motion.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Please carry on.

THE LEADER OF THE OPPOSITION
(SHRI S. JAIPAL REDDY): Mr. Vice-
Chairman, Sir, Mr. Ahluwalia is a man of
conviction. He will vote according to his
conviction.

SHRIMATI BIJOYA CHAKRAVARTY: |
think, he is a one-man army. (Interruptions) .

SHRI S. S. AHLUWALIA: | don't need
any reinforcement. | don't need that.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Please carry on.

SHRIMATI BIJOYA CHAKRAVARTY:
So, Sir, | feel that this Bill has given immense
power to the Government to deny justice to
the people. And this is
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unheard of in the history of independent India.
Sir, we have seen that the public servants resort
to various corrupt practices. In the eyes of the
law, they should be treated as any common
citizens are treated. But the new Section in the
Bill introduced in the House will surely give a
handle, a lever to the bureaucrats to resort to
more corruption. And one case has been
referred to here that a certain DIG took Rs. 10
lakhs. But this is not the sole example. There
must be scores of instances of such corrupt
practices indulged in by the bureaucrats. If the
Government is going to shield these people
who will protect the law, who will book these
corrupt officers? So, it is a great enigma. | do
not know why the Government is going to
introduce this Bill. For whose protection? |
would appeal to the hon. Minister to withdraw
the Bill. It has already been done there. Please
withdraw the Bill. | again appeal not to
destroy the federal structure of the country and
withdraw it so that people will have faith in
the rule of law.

Thank you, Sir.
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ar amd 7 waw faom 3™ &
Fifor &1 | AfFT AT fremw wEr
o o FAR “gwreTiE T g fwan
A1 fAa® Aer & §@r 9FIr T@or,
I fggg & 3w #wfwae &1 @A
farar 971 w9 IEET €A fzar 4T
at gwq fegw # fzar | 9wAwT-
eAE ATLEA, ag 3 wvEd Ay I
? fg 07 wifeae WY wg ¥ & f
fomsr e'n frar mr, IR ﬁqr
- mar afer AT wg f& g
TE Amo i mmwT wifeEe
T F Ay . (s@gam)

St 57 T Tag : A HARATE
f& wmAra 939 F1 g9 TLEQ FH
F1 FETT AT g | WEAAT qIE WA
I% Fgar Aied R IEA M oW W
a8l weE CET g, 9 3% geErfEd
FT € AT B T

it geEsia Tag  wgaarfear :
AGFT 997 A2l & | 99 FIJT Wi
2FT |9 |, .. (@A) | .

ﬂmﬁmqma@%ﬁ?

g e aar W

mfwrﬁﬁa‘ﬁr tmtrﬁ
foars g7 @ )

SHRI CHIMANBHAI MEHTA (Gujarat):
We fixed up one hour for the debate and the
whole thing was to be passed within an hour
because Chavanji was all the time arguing on
that line, and then Mr. Padmanabham has
been asking for a particular discussion for
half-an-hour.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): My requestis, as Ahluwa-
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liaji never interrupts anybody's speech, please
you also don't interrupt. Please listen to him.

ot glaeoia fag wgaarfeur
JIRATAE HEIZT, Fg AT AEAF
T G €1 # uFm HEIR Afea
F AR ¥ oar W@ A W ¥
waE o W@r 2 R oAwd &1 oauw
q@RE W@ F

& gar erziatfral F al #
991 F& 4] WEFE AIT H  FEIAN
Ziarr . (soauwR)

Wt 37 WiG ;T2 AT dAr
&0 & (smaaA)

=t gliaNa fag wgarfaar
IYFATEAE HEIZA, IART AMH 240
WFT 41, A% fEaA Twm faw
Ffea wgin feoas w7 fear

i T ST HIHEIT . wd AT
o9 WA UET FE TE 9

o gtasia fag  mgaarfemr
B oguar d@mygs #7 7@ g |

Tro TCAIFT qIUEF : T FI
TR M AT ar |

# gstia Tag  wgearfear
4g 0 wwAT ¢ s fadr gk

# wreaw ¥ o3 fedfr fadms &
ATETH & ORAT F wELT Aal g |
ﬁwm%wmwqu

W & & fou aAeAE (A g
o g qf A gAredr wfen W
g FATE 9% *T FAE 2 AfFA
fez & & #7 47 ¥ amT as fam-
Tl HoAd ogm O% owwd AT
FE Fg SArten fFar q@T 801 A
4 wifew g f, 9@ W I
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oF AfgFT I9F FaTH & 3T 2 |
# geftg Fwar § fFaww | a9
MR w4, faame w7 iw oF faaasl
WX FEATANT FT 39 a0 § FHIATT
T @ T4 W TEIAN F OAAA 4
faft 6@ 9T wa@ T g, wwar
TLHAE T 3, fFdT THEIE AFHT
9 g™ A gl | O S| g,
gt #, 39 9T {397 §EH ¥ (90
s A w41 TH F1E d@fewr fEdr
T HIHRE H F7E, H AT a7 IAH0
faaren e faq & weaz f@ar s,
W 0T H A 9% WT AZ MG AT
T gFAiT & % qq0 FT T @&
Ao Far wh 9% fasww feEe @
qar € @MET_q@ AT FAL T8
AT vl F & qrrr LD
2 fa =m0 {939 & wram ¥ &7 7€
AT AR g1, fwet ey
F fEaare, fHEr A WA F1 OFqAT
g% awre we fedr wwwT &
fasrs FE FEAARE FEAT @A S0
ql &7z, 90T 3G [ qE@ HEAT
21 T FEF qAAT FL | gHEE |

SHRI S. B. CHAVAN: Mr. Vice-
chairman, Sir, 1 have heard with great
attention the arguments put forward by
hon. Members, particularly from that side
of the House. | appreciate the advocacy of
Shri Ram  Jethmalani  who knows fully
well what are the provisions and whether it
infringes the rights of the State
Governments. He would plead the case in
such a manner that almost every hon. Member
is made to feel that there is some kind of a truth
or correctness in what the hon. Member  Shri
Ram Jethmalani said here. His argument clearly
indicates that he is not only opposed to this
amendment, but he Is totally opposed to
Section 197 itself. If I understood him
correctly, the argument  put forward by him
is not confined to the amendment which has
been put forward by the Government, but
opposes the very concept of bureaucracy getting
a kind of protection which has been given
under Section 197  of the Criminal
Procedure Code. That seems to be the total
tenor
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of his argument. | was also surprised when |
heard my esteemed friend, Shri Malaviyaji. |
have heard that this is a new concept of the
democratic set-up. On the one hand, he says
that he is bound by the oath of secrecy and on
the other, he divulges to the House that this
was his individual opinion. This was what he
stated at that time.

SHRI SATYA PRAKASH MALAVI-

YAJl: | have told about my opinion. | have
not said about the Cabinet meeting.

THE VICE-CHAIRMAN (SHRI M. A
BABY): Is this your latest opinoin or the
opinion then?

6.00 P.M.

SHRI S. B. CHAVAN: Anyway, | do not
want to put you in an inconvenient position. |
well understand your difficulties. You have
promulgated the Ordinance and it is our duty
now to see that this is converted into a Bill.

SHRI MENTAY
Why?

PADMANABHAM:

SHRI S. B. CHAVAN: Just wait for a
moment. | will explain the whole thing to you.
First, of all, the argument put forth is whether
it is not an infringement of the rights and
responsibilities of the State Government, and
whether it fits into the polity, the federal
polity, that we are having in this country. The
argument is that we are trying to acquirs ad-
ditional powers by this and that we do not
trust, we do not put faith in, the State
Governments. This was the kind of argument
put forth by hon. Members who spoke.

. 1991]
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Sir, the position is absolutely clear if you
see the provisions of the Constitution. It is
absolutely clear. Criminal Procedure Code
comes under List 11, Concurrent List, of trie
Seventh Schedule of the Constitution. There
is no infringement of any rights of the State
Governments. But there are areas wherein we
find that Ordinances or orders under article
356 become necessary. Sometimes, the order
may be issued against persons who arc
indulging in certain things and these very
persons may come to power in that State.
What will happen to these officers who
discharged their duties properly on the orders
given by their superiors? The question of
bribery and other things are totally irrelevant
so far as section 197 is concerned.

Section 197 gives protection to officers
against frivolous kinds of prosecution and
other kinds of harassment by the people
against whom these officers had to use the
power. Under the circumstances, the order is
issued under article 356 by the Central
Government. Of course, so far as the State
bureaucracy is concerned, the State
Governments can give protection to them. But
under article 356, even the State Government
officers have to act on the institution of the
Central Government officers who are posted
there in order to see that peace is maintained
and that they are not allowed to infringe the
provisions of the Constitution or subvert the
unity and integrity of India. In relation of the
discharge of their duties, if they are ordered
that they should arrest a particular person, he
is arrested, he is detained. Sometimes, he is
lathicharged. Sometimes, he is put in jail.
Sometimes, police firing has to be
resorted to. Is
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there anything wrong with this? This is
directly connected with the discharge of their
repsonsibilities Officers taking some bribe
are not covered. Here, 1 would like to refer to
the judgement given by the Supreme Court. |
will read a small portion. It says: ‘It does not
matter whether the acts were directly
necessary for the discharge of duties. What
has to be found out is whether the act and the
official duty were so interpreted that one
could postulate reasonably that it was done
by the accused in the performance of official
duties though possibly in excess of the needs
and requirements of the situation.'

One, commission or omission must be one
committed by the public sevrant either in his
official duty or under colour of his office
held by him. It is the quality of the Act that is
important and if it falls within the scope of
and the range of his official duties, protection
of section 197 will be attracted. This is a case
of 1979, reported by the Supreme Court.

So, it has to have some kind of connection
with the official duty which he-has to
perform. If it is a bribery or any illegal act,
any criminal activity which he is indulging
into, | do not think, he will get the kind of
protection that is contemplated under section
197. So, section 197 has to be properly
interpreted and the power is not with the
Government. The interpretation is left to the
Judges. Judges are going to decide whether it
has any connection with the due discharge of
his duties. If he is exceeding that, if he
commits a criminal act, then

[ RAJYA SABHA |
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of course, courts are free to interpret the way
like and certainly he will be held responsible
for anything, either commission or omission
and | am sure, hon. Jethmalani knows that.
Not that we were forced to take this kind Of
an action, | can assure you that we had
thoroughly gone into it, we saw the
implication of it. When we are responsible for
issuing order under article 356, we cannot
possibly run away from the fact that all the
officers who are discharging their duties for
implementing the order under article 356 are
given protection. If they are duly discharging
the duty, are we going to give them protection
or not? That is the main question. What hon.
Jethmalani has said, | am sure, he is not
opposed to section 197, he said that it has
stood the test of time, of almost 150 years.
What we are saying is, article 356 fortunately
or unfortunately is to be invoked. Assam, we
had to do it; Punjab, we had to do it. Might
be, in some other areas where such a situation
warrants it will be necessary for us to issue
orders under article 356. If the orders are
issued under article 356 and thereafter in the
due discharge of their duties if the officers
have to do certain things, are you going to
hold them responsible and say that they have
committed a criminal act? Certainly, we are
not going to protect anything which has no
relationship with the due discharge of his
duty. That is why | will beg of you, I will
request all the hon. Members to kindly
understand the spirit. It has nothing to do with
taking the powers of the State Government. It
will be enforced so long as article 356 is in
force. After the article 356 is taken away,
once the elected Government comes there.
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SHRI S, JAIPAL REDDY: Today the
Leader of the House is unusually making a
very long eloquent speech.

(Andhra Pradesh): No, Sir. This is a very
important issue. (Interruptions).

SHRI S. B. CHAVAN; If the hon.
Members are feeling tired, we can even
adjourn the House.

SHRI MENTAY PADMANBHAM: My
only point is, why do you presume that the
State Governments will not give protection to
those officers who have carried out the
instructions of the Central Government?
That is the point.

SHRI S. B. CHAVAN: Consider yourself
in the situation in which my friend Siakia is
there in Assam. When the President's rule
was there, a number of people had to be
arrested, a number of people had to be
detained. Criminal charges were framed
against them. If we are going to hold them
responsible saying that you have done this or
that and that is why we are going to prosecute
you. Certainly we are (Interruptions) . . .

I have just given you an example. . (In-
terruptions) . ,.

SHRI PRAKASH YASHWANT AM-
BEDKAR (Nominated): This is an accu-
sation which is being made against the State
Government.

SHRI S. B. CHAVAN: | have merely
given you an example. That does not nec-
essarily mean ...

SHRI PRAKASH YASHWANT AM-
BEDKAR: The implication is that you are
accusing the State Government. Which
comes through the election if they don't
follow the Central Government, they won't
get the protection.

SHRI RAM JETHMALANI: Will the
honourable Minister please vyield for a
minute? Sir. only one point of clarification |
really want to know. If a person is killed by a
police officer during the course of a fake
encounter, does it require the sanction of She
Central Government or not? Kindly answer
this.

SHRI S. B. CHAVAN: Actually, this
matter is going to be decided by the courts
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as to whether it is in the due discharge of his
duties or he has exceeded him, limits. | can't
possibly answer that question.

SHRI RAM JETHMALANI: People
should understand what it is.

SHRI S. B. CHAVAN; You know it very
well. I don't think you have any confusion
about the whole thing. You are very clear on
that. Being an eminent lawyer, you yourself
know what are the implications and who is
going to take a decision on the point which
you have raised.

Sir, | was trying at length to explain only
the implications because there seems to be
some kind of a misunderstanding as if we are
trying to give very great powers to all the
bureaucrats. Nothing of that type is going to
happen and this is going to be in exitense so
long as Article 356 is in existence. Once you
withdraw that, the duly elected Government
comes there and their writ is going to run
there. In spite of the elected Government, |
don't think so. This can be invoked only for
acts which were committed when Article 356
was in existence. Thereafter, certainly the
State Government can carry on; the duly
elected State  Government has  full
responsibility. We don't want to interfere in
their work. So, kindly do not have this kind of
a misconception that we are trying to interfere
in the working of the duly elected -State
Government or that we are trying to take the
powers of the State Goverment. That is a total
misconception of section 197. | don't think |
need explain anything more. | can explain it
to people who do not know anything, but
honourable Members—Shri Jethmalani and
all others—are aware of this. But seeing that
very few Congress Members are there ...
(Interruptions) . . .

SHRI MENTAY PADMANABHAM: It
appears Government also is not serious about
it.

SHRI S. B. CHAVAN: | can understand
your  seriousness. So, please don't
misunderstand. We don't have any other
intention, and there is nothing of which Mr.
Malaviya should feel that they ‘nave
committed a certain grave mistake which
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he is trying to disown now. In fact, there is no
mistake that you have committed. We stand
by it and it was a correct decision that you
had taken. We have to protect the officers.
Otherwise, no officer will be able to
discharge his due duties and will find
ourselves in a terrific-difficulty. So, that is
the only thing that is being contemplated by
the amendment of section 197. | don't think |
should say anything more; | have tried to
explain what exactly the implication of this
amendment is.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Shri Ahluwalia. Do you press your
amendment? You may say yes or no.

SHRI S. S. AHLUWALIA: Sir, why do
you want a one-line answer? .(Interruptions) ..
. That is not the rule.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): You have already replied. Now | am
putting it to vote. If you are standing by your
Statutory Resolution, | have to put it to
vote.

SHRI S. S. AHLUWALIA: Sir, why are
you snatching away the right Of a Member to
explain things?

THE VICE-CHAIRMAN (SHRI M. A.
BABY): You have already replied.
{Interruptions) ..

ot FreEwia fag  wgeaifEar

TR WEE4, Har wEAg A
779 famng@s w=@ 7 TR #i
faq F1 a8 new Weel § @ E | M7
CERE Gl O S cCITE
fagas ¥ wregw # fwdr O g
TFFT 1 TAFC FEIAIT FA T
TEwr TE AT

F gaar #@wer afmr J7r g
THE VICE-CHAIRMAN (SHRI M. A.

BABY): Has the Member the leave of the
House to withdraw the Resolution?

SOME HON. MEMBERS: No, Sir.

[ RAJYA SABHA ]
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THE VICE-CHAIRMAN (SHRI M. A.
BABY): Now | will put to vote Shri S. S.
Ahluwalia's Resolution. The question is:

That this House disapproves of the
Code of Criminal Procedure (Am-
endment) Ordinance, 1991 (No. 4 of
1991), promulgated by the President
on the 2nd May, 1991."

(Interruptions). Now, division.

SHRI S. JAIPAL REDDY. What is the
delay for?

THE VICE CHAIRMAN (SHRI M. A.
BABY): Please wait for a minute.

SHRI S. JAIPAL REDDY: Mr. Vice-
Chairman, we would like to know first what
is happening in the House.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Certain procedural matters are being
clarified.

I now put the Resolution moved by Shri S.
S. Ahluwalia to vote.

SHRI S. S. AHLUWALLIA: No, Sir. | want
to know whether the House has given the
permission. | want to withdraw my
Resolution. You cannot take vote on that.
You take the permission of the House
whether it allows me or not to withdraw my
Resolution.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): At the introductory stage you should
have withdrawn it.

The question is whether the House ap-
proves the Statutory Resolution of Shri S. S.
Ahluwalia.

SHRI S. S. AHLUWALIA: Ecen when
something procedurally wrong.

w7 3 TaAr EIEd TR A0
fomr, @ mrasw AT AT A A
1 M7 3w a7 fefaew amA A
# | fedfisw 7 swmT owm w7
AT FoFF dF 9T ITA R E,
safe & faz-zr &7 F97 F )

ZTT0 TAMGT quEa (IF7 927)
59 gav g Frgar, faa-gr &7 famr 9
1T F AT FA T E L (mAEW) |
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THE VICE-CHAIRMAN (SHRI M. A.
BABY): It has been clarified by the
Secretariat that the Resolution has to be put
to vote.

SHRI S. S. AHLUWALIA: Even when |
have withdrawn it? (Interruptions).

THE VICE-CHAIRMAN (SHRI M. A.
BABY): | am sorry. There is no escape
route. This is to be put to vote. Now,
Division.

SHRI S. S. AHLUWALIA: You have to
give your ruling on that.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): | have given my ruling.

SHRI S. S. AHLUWALIA: You asked me
specifically if I am pressing for this or | want
to withdraw it. If you had not asked Me that
was a different matter. (Interruptions)

SHRI MENTAY PADMANABHAM:
Without permission of the House he has no
right to withdraw it.

SHRI DIPEN GHOSH: | am quoting, the
rule.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Mr. Dipen Ghosh, please wait. You
will be identified.

PROF. CHANDRESH P. THAKUR
(BHAR): Mr. Vice-Chairman, the question
is; What is on record? Let us see the record.
What was your observation? The question is
simple. Did you not ask Mr. Ahluwalia a
question—"Are you withdrawing?" Then ,he
said "l am withdrawing." At the next stage,
you said "Now, the question is ; Does the
House allow him the permission to
withdraw?" So we are voting on the
permission to withdraw rather than the
Resolution itself. Let us look at the
record. .. (Interruptions). . .

SHRI DIPEN GHOSH: | am on a point of
order. I quote the rule 229 from the Rules of
Procedure and Conduct of Business in the
Council of States;

"Withdrawal of motion:—(1) A member
who has moved a motion may withdraw
the same by leave of the Council. (2)
The leave  shall be
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signified not upon question but by the
Chairman taking the pleasure of the Council.
The Chairman shall ask: "Is it your pleasure
that the motion be withdrawn?" If no one
dissents, the Chairman shall say: "The
motion is by leave withdrawn."

Up to this you are right. After that "But if
any dissentient voice be heard or a member
rises to continue tne debate the Chairman
shall forthwith put the motion:"
(Interruptions). . .

THE VICE-CHAIRMAN: Will put the
motion of Mr. Ahluwalia to vote. .. (In-
terruptions) ...

PROF. CHANDRESH P. THAKUR:
Not the original motion, but the motion that
it be withdrawn.

SHRI DIPEN GHOSH: The motion has to
be put to vote. The Secretary-General is right.
... (Interruptions) ...

TT0 TeAIHT qUU8Q ¢ FIT

LR
78 AEE @ IW 9% AT Ad 8
gFar | ...(®aaw)...

SHRI H. HANUMANTHAPPA (Kar-
nataka): The appropriate rule is 163—
"Withdrawl of resolution:—(1) A Member in
whose name a resolution stands on the list of
business may, when called on, withdraw the
resolution in which case he shall confine
himself to a mere statement to that effect."”

THE VICH-CHAIRMAN (SHRI M. A.
BABY): Mr. Hanumanthappaji, which rule?

SHRI H. HANUMANTHAPPA: Rule
163.SHRI DIPEN GHOSH: Rule 229 is..
.. .(Interruptions) .. .

SHRI H. HANUMANTHAPPA: Rule 229

pertains to the motion. Rule 163 pertains to
the resolution.

SHRI DIPEN GHOSH: It is a statutory
motion. .. (Interruptions). .
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THE VICE-CHAIRMAN (SHRI M. A
BABY): It is a statutory resolution. It does
not apply to this . .. (Interruptions) . . .

SHRI DIPEN GHOSH: It is a substantive
motion.

SHRI H. HANUMANTHAPPA: No, itis a
resolution.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Here Rule 229 applies.

SHRI H. HANUMANTHAPPA: No, Rule
163 applies. .. (Interruptions). ..

DR. RATNAKAR PANDEY: Prof.
Thakur is a legal brain.

SHRI S. JAIPAL REDDY: You ask the
lobbies to be cleared. You cannot go back on
a ruling and allow a new discussion to be
raised. . .(Interruptions). The ruling of the
Chair is not questioned. You are good enough
to give the ruling. . .(Interruptions).. .

THE MINISTER OF STATE IN THE
MINISTRY OF PARLIAMENTARY AF
FAIRS AND MINISTER OF STATE
IN THE MINISTRY OF HOME
AFFAIRS  (SHRI M. M. JACOB):
When we are having a procedural wrangle in
this House, we cannot keep the lobbies
closed for an indefinite period. You must
allow the lobbies to be opened because some
Members want to go out. .. (Interruptions). .

SHRI MENTAY PADMANABHAM:
You have already cleared the lobbies. You
have already given your ruling. The only
thing is that you will have to proceed with
the ... (interruptions). . .

THE VICE-CHAIRMAN (SHRI M. A
BABY): If you continue to discuss, | cannot
pursue. . (interruptions) ....

SHRI GURUDAS DAS GUPTA: You
have categorically stated that there should be
a divlion. You have called upon the
Secretary.General to deal with the pro-

[ RAJYA SABHA ]
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cedure. At this point, there can be no
entertaining of any objections. Sir, if it is
done, then I shall take it that the Chair is
being pressurised to change its ruling. It
cannot be. The Chair cannot be pressurised to
change the ruling. It is unbecoming.
(Interruptions)

THE VICE-CHAIRMAN (SHRI M. A.
BABY): All of you, please sit down.
(Interruptions). There had been sufficient
discussion and exchange of views regarding
the question of division. Now, it has been
ascertained by the Secretariat that once there
is a difference or a dispute over a resolution,
it has to be put to vote and it had been put to
vote. Now, a division has been demanded.
We have to go ahead with the division. That
is the decision. (Interruptions). Please sit
down. Now, no other argument wil go on
record. We are proceeding with the division.
Pleased sit down.

DR. RATNAKAR PANDEY:
SHRI SYED SIBTEY RAZI:

SHRI MURLIDHAR CHANDRA-
KANT BHANDARE:

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Now, we will put the resolution of
Shri S. S. Ahluwalia to vote. (Interruptions).
Let wus start the wvoing  process.
(Interruptions’).

SHRI DIPEN GHOSH:* SHRI S.

JAIPAL REDDY:

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Nothing of these will go on record.

DR. RATNAKAR PANDEY

SHRI MENTAY PADMANBHAM
SHRI S. S. AHLUWALIA

SHRI SHANKAR DAYAL SINGH:

*Not recorded
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THE VICE-CHAIRMAN (SHRI M. A.
BABY): The division bell has already been
ruing. There is no question of repeating the
procedure. We are going ahead with the
division. (Interruptions). Please sit down.
Pandeyji, please sit down. (Interruptions)..
The procedure of this House should be
conducted with its dignity. Please cooperate.
This is the House of Elders. That dignity
should be maintained. (Interruption).
Pandeyji, please sit down. Please no not
speak without the permission of the Chair.
(Interruptions). All of you, please sit down.

The House divided.
Ayes
39
-Y

Ambedkar, Shri Prakash Yashwant

Bakht, Shri Sikander

Basu Ray, Shri Sunil
Bhattacharjee, Prof. Sourendra
Ghakravarty, Shrimati Bijoya
Chaitpuria. Shri Shivprasad
Das, Shrimati Mira

Dag Gupta, Shri Gurudas

Dave, Shri Anantray Devshanker
Ghosh, Shri Dipen

Goswami, .Shri Ramnarayan

Jetbuialani, Shri Ram

Kar, Shri Narayan

Kenia, Kumari Chandrika Premji

Maheshwari, Shrimati Sarala

Malaviya, Shri Satya Prakash

Mann, Shri Bhupinder Sihgn

Mathur, Shri Jagdish Prasad
Md. Salim, Shri

Mehta Shri Chimanbhai

Mishra, Shri Chaturanan

Mohanty, Shri Sarada

Naik. Shri R. S.

Padmanabham, Shri Mentay

Piltai, Shri Ramachandran
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Ranjit Singh, Shri Reddy, Dr.
Narreddy Thulasi Reddy, Shri
S. Jaipal

Sen, Shri  Ashis

Sen, Shri Sukomal

Singh, Shri Shankar Dayal Sinha, Shri
Chandra Mohan Sinha, Shrimati Kamla
Sivaji, Dr. Yelamanchili Som Pal, Shri
Trivedi, Shri Dineshbhai Venkatraman,
Shri Tindivanam G. Viduthalai Vinunbi,
Shri S. Yadav, ShriIsh Dutt

NOES

Ahluwalia, Shri S. S. Azad,
Shri Ghulam Nabi

Bhandare, Shri  Murlidhar Chandrakant

Chaturvedi, Shri  Bhuvnesh
Chavan, Shri S. B. Chowdhry

Hari Singh

Dronamraju, Shri Satyanarayana
Faguni Ram, Dr.

Fernandes, Shri John F.

Hanspal, Shri Harvendra Singh
Hanumanthoppa, Shri H.

Jacob, Shri M. M.

Jadhav, Shri Vithalrao Madhavrao
Jogi, Shri Ajit P. K.

Khatun. Kumari Sayeedh

Kulkarni, Shri A. G.

Lotha, Shri Khyoino Malaviya, Shri
Radhakishan Masodkar, Shri Bhaskar
Annaji Mathur, Shri Manmohan

Naik, Shri G. Swamy
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Palaniyandi, Shri M.
Pandey, Dr. Ratnakar
Panwar, Shri B. L. Patel,
Shri  Chhotubhai

Patil. Shrimati Suryakanta Pillai Shri
Thennala Balakrislina Puglia, Shri
Naresh

Rafique Alain, Shri Razi, Shri
Syed Sibtey Sahu, Shri Rajni
Ranjan Sahu, Shri  Santosh
Kumar

Sanadi, Prof. I. G. Sharma.
Shri Chandan Singh, Shri
K. N. Singh, Shri Vishvjit
P. Solanki, Shri
Madhavsinh

Thakur, Prof. Chandresh P.
Yadav, Shri Ram Naresh

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Honourable Members, the presently
available result calls for a head-count to be
accurate and precise.

SOME HONOURBALE MEMBERS:
Why?

THE VICE-CHAIRMAN SHRI M. A.
BABY); Because no clear result is emerging.
... (Interruptions). Please listen. As per the
present result, it is 39:39. ... (Interruptions).
Please wait.

THE LEADER OF THE OPPOSITION
(SHRI S. JAIPAL REDDY) We agree for a
'head-count.

THE VICE-CHAIRMAN (SHRI M. A.
BABY) We would like to go in for a head-
count

SHRI S. JAIPAL REDDY: We agree for a
head count (Interruptions) .

SHRI A. G. KULKARNI; Mr Chair-man,
unless you clear the lobbies, don't take a
head-count, T beg of you.

THE VICE-CHAIRMAN (SHRI M,
A. BABY): Since we have gone for a di-

[ RAJYA SABHA] the Code of Criminal 180
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vision, we have to declare the resun.

SHRI CHATURANAN MISHRA. want to
know whether the Government is still
pressing this after this voting.

THE VICE-CHAIRMAN (SHRI VI. A.
BABY); Now we are taking a head-count.

(After taking a head count)

Ayes 39
Noes

THE VICE-CHAIRMAN (SHRI M. A.
BABY: Please sit down.

SHRI MURLIDHAR CHANDRA KANT
BHANDARE: Mr. Vice-Cnair-man. you vote
for constitutionality. You 'hold the highest
traditions of this Home You vote against
the Resolution.

... (Interruptions). . .

SHRI A. G. KULKARNI: For the last 22
years such an occasion has never, occurred.

SHRI S. JAIPAL REDDY: Your easting
vote, Sir.

SHRI  GURUDAS
(West Bengal);
Sir?

THE VICE-CHAIRMAN .SHRI M. A.
BABY): Please have some patience.

SHRI SURESH KALMADI (Maha-
rashtra): Sir. the doors were closed when the
bell ringing  (Interruptions)

SHRI SHANKAR DAYAL SINGH:
First finish this. Then you allow anybody to
speak. First finish with your judgment, Sir.

THE MINISTER OF STATE IN THE
MINISTRY OF PERSONEL, PUBLIC
GRIEVANCES AND PENSIONS (SHRI
MATI MARGRET ALVA): Sir | want to
bring to your notice one thing. The Secretary-
General must know that he ordered the doors
to be closed when the bell was still ringing.
Repeatedly we were asking them that the bell
was going on. They said the Secretary-
General had asked them to close the door.

DAS GUPTA
What is the  position
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THE VICE-CHAIRMAN SHRI M. A.
BABY): Honourbale Members, article 100
of the Constitution of India states re-garding
the division in both Houses of Parliament;

The Chairman or Speaker, or person acting
as such shall not vote in the first instance,
but shall have and exercise a casting vote in
the case of an equality of votes."

As per the article of 100 of the Indian
Constitution, | being the Presiding Officer,
vote in favour of the Resolution mover by
Shri S. S. Ahluwalia. .... t Interruptions) ...

SHRI SHANKAR DAYAL SINGH:
Now, | demand the resignation of the
Government. . (Interruptions) . ...

THE VICE-CHAIRMAN ASHRI M. A.
BABY): Please sit down. . .(Interruptions) .
I am on my legs. Please sit down. You can
speak later on. Therefore, the Resolution
is carried.

The Resolution was adopted.

THE MINISTER OF STATE IN THE
MINISTRY  OF  PARLIAMENTARY
AFFAIRS AND MINISTER OF STATE IN
THE MINISTRY OF HOME AFFAIRS
(SHRI M. M. JACOB): You cannot do that.
Take another voting for the second time and,
then, your casting vote comes. The article
is very clear.

1991] the Code ofCrimina 182
procedure (amdt.) ordinance

1991—Adopted.

SHRI SHANKAR DAYAL SINGH: The
Leader of the House should comment because
he is also the Home Minister. He was piloting
the Bill he e. Therefore. | want his reaction
and the Government's reaction.

SHRI DIPEN GHOSH; We want the
reaction of the Government. What we have
done is that we have supported the statutory
resolution moved by a Member belonging to
tne ruling party . .. (Interruptions). . .You
adjourn the House. ... {Interruptions). . .

SHRI GURUDAS DAS GUPTA: They have
allowed it to come to this situation. It is they
who are responsible for it. Not only today but
from the beginning of this session, a number of
Members belonging to the ruling party have
been  deliberately ..(Interruptions).
Therefore, the resolution which was carried,
the Government should be held responsible
for it.

AN HON. MEMBER. The Government is
defeated.

THE VICE-CHAIRMAN (SHRI M.
A. BABY) Mr. Gupta, please sit down.

SHRI GURUDAS DAS GUPTA; It is
the Prime Minister ... (interruptions). .

the Congress party which has brought
the debacle today.
THE VICE-CHAIRMAN (SHRI M. A.

BABY).- Now the House stands adjourned till
11 o'clock tomorrow.

The House then adjourned at

fifty-eight minutes past six of
the clock till eleven of the
clock on Tuesday, the  6th

August. 1991.



