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THE VICECHAIRMAN  (SHRI
BHASKAR ANNAJI MASODKAR):
The hon. Home Minister has heard you.
He need not respond now.
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THE VICE-CHAIRMAN (SHRL
BHASKAR ANNAJI MASODKAR):
The Resolution has been moved.

Now, the Home Minister, Shri S. B.

| Chavap, to move the Code of Criminal.

Procedures (Amendment) Bill, 1991.

THE MINISTER OF HOME AFFA-
IRS (SHRI S. B, CHAVAN): Mr. Vice-
Chairman, Sir, I beg to move:

“That the Bill further to amend the
Code of Criminal Procedure,- 1973.
be taken into consideration.”

Section 197 of the Code of Criminal
Procedure, 1973 provides for the previous
sanction of the Central Government or,
as the case may be, the State Govern-
ment before a court took cognizance of
an offence alleged to have been commit-
ted by any public servant including &
Judge, Magistrate and member of the
Porces while acting in the discharge of
official duty.
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With a view to providing more ade-
quate safeguards and protection to pub-
lic servants employed in connetcion with
the affairs of a State against frivolous or
vexatious prosecution for acts done in
the discharge of official duty durig the
period when a Proclamation issued wun-
der article 356 of the Constitutjon was in
force in that State, it was considered nec-
essary to provide for the previous sanc-
tion of the Central Government instead
of the sanction of the State Government.

As the House of the People had been
dissolved and the Council of States was
not in session and it was considered
necessary to make the nécessary amend-
ments without delay, the Code of Crimi-
nal Procedure (Amendment) Ordinance,
1991 was promulgated by the President
on the 2nd day of May, 1991,

It is necessary to replace the Ordinan-
co by an Act of Parliament and this Bill
has, therefore, been brought befors the
House.

Sir, the proposed legislation will in-
stil a sense of confidence in the minds
of the officers who are engaged in the
difficult task of restoring normalcy in the
States where the proclamation under arti-
cle 356 is in force, that there is ap assu-
rance of their physical and service pro-
tection after the change of the political
scene in the State and they will not be
subjected to vexatious prosecution for acts
done in the course of discharge of their
official duties during the President’s role.

T commend the Bill for comsideration
of this august House.

The questions were proposed.’

THE VICE-CHAIRMAN  (SHRI
BHASKAR ANNAN  MASODKAR):
The Resolution as well as the Motion for
the consideration of the Bill are now
open for discussion.

SHRIT RAM JETHMALANI (Karnataka):
Mr. Vice-Chairman, Sir, the House will not
believe its ears when I make a statement:
that not one word in the speech of Mr.
Ahluwalia, T can find fault with. Tt is
strange, but I accept every single argument
that he has made and whatever he has
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said agajnst this Bill. I would appeal 10
the hon. Home Minister who is present
that he should not treat this ag a matier
of party prestige.

I am willing to believe that the Bill has
been introduced without understanding its
implicatjons and without a clear percep-
tion of the motivation of the orginal Odri-
nance which is sought to be  replaced.
This measure is wholly unnecessary. It is
totally counter-productive. It will produce
disastrous consequences in every single
State, particularly the sensitive State of
Punjab. It will only add to corruption and
lawlessness which. are already in abun-
dance, and you need no proof of it.

Sir, the first question which the Home
Minister should ask hjmself is this. - The
section which he is now interfering with by
this Amendment, has been in the Crimi-
nal procedure Code for at least 150 years.
The colonial powers, which ruled
us as a subject race, always tried
to protect their bureaucracy against
prosecutions by the common men. In fact
all the provisions which are intended to
stifle prosecution at the inception against
the public servants are the product of
the colonial mentality, which is totally in-
consistent really with our constitutional
spirit of equality, that everybody is equal
before the law. There is no reason intrin-
sically why a person should not be able
to go to a court and say, Sir, this pub-
lic officer has misbehaved; this is the evi-
dence which I am going to present; satis-
fy yourself about the genuineness of my
case, see the evidence in suport which I
am presenting and issue process and have
this man tried. But the colonial powers
always tended to protect their high-hand-
ed bureaucracy against the Indian citi-
zens, When we got power, we did nof
seek to divest ourselves of those powers.
Such is the nature of power that anybody
who gets power is most unwifling or re-
luctant to divest himself of that power.
We continued it and since independence
45 years have gone by. There was the
Government of the great Pandit Jawahar
1al Nehru; there was the Government of
Lal Bahadur Shastri Ji and there have
been successive Governments and nobody
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thought of interferring with this section
and introduce this amendment, = except
that the Ordinance came when the Chap-
dra Shekhar Government was in power. I
am not an admirer of the Chandra She-
kbhar Government. So far as that Govern-
ment is concerned, this is not the occa-
sion, but [ have made my views about
that Government clear. The Home Mini-
ster should have at least thought up why
it ig that for the first time in the regime
of Mr. Chandra Shekhar it became neces-
sary to interfere with the section which
has withstood the test of time for more
than one and a half centuries. If he had
thought this up, he would have realised
that he had been Jed up the garden path by
some gorrupt bureaucracrats, who are
afraid of the advent of .democracy, as
always corrupt bureaucrats are afraid that
when the presecuted come into power
they are. boond to rajse their cry and
their voige -will ultimately be heard be-
fore the judicial tribunals of this coun-
uy.

This Govemment "has hardly been in
saddle. During the Questlon Hours which
we have witnessed, partlcularly in this
House, time and ggain tp overy question
that has been asked, the gnswer has
come that we are looking into it, we
will settle our policies and so on. We
understand that ‘after all in' the complex
Government of India you require timé to
get inot the saddls and to grapple with
the problems. But the clever corrupt
‘bureaucracy has realised that this is the
time to strike-~the Government has not
vet understood what is Tequired for the
comtry—let us smuggle in a dangerous
innovation of this kind inte the Crimi-
-nal Procedure Code. It anybody looks at
-thig, it looks so innocuous, it looks so
harmless. What is it? Only in one sec-
tion the word ‘State Government® is be-
ing substituted by the ‘Central Govemn-
‘ment’ and in another, Clanss 3A, vyou
_are referring to ‘Forces’. Sir, youw aré &
distinguished lawyer presiding here and
another distinguished lawyer is sitting
across the aisle here.

SHRI A. G. KULKARNI (Maharash-
tra): You were a High Court Judge.

L5 AUG. 1991]
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SHRI RAM JETHMALANL I have
not much respect for ihe High Court
Judges. I respect him as a lawyer. So,
he is here and Sir, you are presiding
here. You know it for a fact that today,
corruption has spread so much that at
the highest level, a DIG of the CBI
could accept Rs. 35 lakhs of bribe in a
matter connected with the financing of
the Kashmir terrorists. People have been
allowed to go and innocent people have
been picked up from respectable fami-
lies and because the matter is sub judice.
I am not going into the details of it. But
it is a disgraceful state of affairs, You
_know how .corrruption hag gone into the
-higbest places today. We are fighting bat-
Hes in the Supreme Court. we arp ﬁght-
,mg batiles in the High Conrts, we are
ﬁ!zhtmg battles all over the couniry. And
_today, if past experience teaches us one
tﬂmg, it_is that the power of the corropt
bureaucracy must be curtailed. But there
is the Statement of Objects and Reasons:
Klndly see the Statement of Objects
and Rensons “with a view to providing
, more adoguate safeguards and protection
"to ‘public servants.” Sir, it is the public
which needs protection from the so-cal-
led public servants, They are not pub-
lic servants. They are public persecu-
tors. They are thieves and robbers whom
".you want to protect. They have been pik
fanng “publip property for long. The
" main purpose of the provision is to deal
‘with the democracy which one day has
got to be restored in Punjab. I wish to

- appeal to the Home Minister, for God’s

sake, understand the implication, I want
to share with this august House my
personal experietices about which there
“can be no contradictions because it is sup-
ported by a report in the Tribune which
1 hope the hon. Minister has read it
on which the Tribune has written an edi-
torial this morining in Chandigarh &

- conference was held presided over by

the Chief Secretary of the Staie wherd

-all the Secretaries of the Government of

Punjab met and .the Chief Secretary told
them for the first time in the history of
Punjab : *“Please speak ireely and mtl!
candour end tell us what is the truth
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about Punjab?® Sir, each one of the
Secretaries has told the Chief Secretary
in that conference that the chief cause of
what is happening in Punjab is the Punj-
jab police and the police officers of
Punjab.

Sir, I have gone to Punjab for the last
two successive week-ends, I have gone
ingy thg terrorist—infested areag of
Punjab, It is a heart-rending tale and
if the Government wants to solve the
Punjab problem, the first thing that you
have to do is to dismantle this corrupt
police machinery that hag been in exis-
tence in Punjab for the last so many years
which, 'nas acquired a vested interests in

" continuing anarchy and lawlessness and

continuing the present state of affairs, At
one police station where 1 paid a surplise
visit, I wag told that it is a torture
chamber. 1 went there and at the en-
trance there are two cells on boty sides,
each cell is 10’ by 10°. Sir, I found a
sorry section of humanity each 10by 10°
cell fourteen human beings were huddled

- up like sardines in a can. They could

not breathe freely, They could not even
stretch their legs ang limbs. One has
heard of the disgraceful Black Hole in-
cident. Byt this is worse than Black
Hole. When the DSP came there, I ask-
ed him: “Who are these people? Which
is this humanity yoy “have put them in

- these two rooms?” He said: “Sir, they are
- not officially prisoners. They -are round-

ed up, boys rounded up from respect-
able families, kept there so that their
elders should come and offer bribes and

" ransom and if the ranson if not forth~

coming during ten or twelevy days, then,
there is a cryptic report tha; so many
terroristy were killed in an encounter, the
Pilibhit type of encounter.” Sir, so much
hullabaloo has been raised, rightly rais-
ed about the Pilibhit incident. But T
wang to tell you that Piliphit type en-
counter is being emacted in every town,
city and village of Punjap every day. Sir,
unless this Government is prepared to put
an end to this kind of horror story which

[RAJYA SABHA ]
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is going on in Punjab, you will not be
able to solve the Punjab problem.

Sir, the next measure which. is before
this House, is the TADA, the extension
of TADA. Somebody else is going to
speak on that and that matter should be
taken up. But they have a common
philosophy, the extension of TADA.
What is happening about TADA? You
go to Maharashtra and see what is
happening about it. TADA has become
a measure of extortion by the police
authorities, Sir, whenever the court
finds that there is no case againsy the
person, we 'have now invoked the TADA.
Cases after cases, 500 cases are pending
but not one case. Proceeds. (Time bell
rings). XKindly give me five minutes. T
am opening the debate on this side.

THE VICE-CHAIRMAN  (SHRI
BHASKAR ANNAIJI MASODKAR): As
you know, we have only one houy for all
the parties. Your time is already over.

SHRI RAM JETHMALANL: very, well
Sir, I will conclude, The law requires that
every Bill must have...

THE VICE-CHAIRMAN  (SHRI
BHASKAR ANNAJI MASODKAR):
Don’t speay on TADA. ’

SHRI RAM JETHMALANI: I will
digress into it only for a second. So

" far as the Statement of Objects and Re-

asons i concerned, the legislative practics

" is that you must tell the people of the

country, first of all, what are the objects

_ which you wish to achieve, Then you

500 P. M.
must give the reasons why this is the

_ particular kind of measure whicp is neces-
_sary to achieve those objects. Sir, the
_Statement of objecty and reasons append-

ed to this Bill s a misleading, fraudu-
lent, . document. It contains suppressio
veri which is more dangerous.than down-
right lies. The object is to.give more
powers to the bureaucracy,. But- why
give more powers to the bureaucracy?
Why give more adequate protection? And
may T ask how you are giving adequate
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protection to public servants? Sir the
protection (Interruptions).

- SHRI S. B. CHAVAN: 8ir, tphe word
‘lines’ snould be removed,

SHRI RAM JETHMALANIL: Sir, it
may be removed. 1 am glad that they
have become allergic to “lies” now.
(Interruption).

THE VICE-CHAIRMAN  (SHRI

BHASKAR ANNAJI MASODKAR)..‘.

Le¢ us havg it.

SHRI RAM JETHMALANL Very
well. 1 am very grateful to the hon.
Minister. The word “lie”” should mot be
uttered here, I am very very happy that
now we are beginning to think of more
decent language to be used in this House,
I am very happy.

- Now, Sir, the statement of objects and
reasons does not give one reason why thi

is the method or giving- ‘more adequate
Protection’. The protection of a -public
servant is an homest judiciary, a judiciery
which not entertain frivolous prosecu-
tions, which will not emberk upon the
initial issue of process against a. publid
servant unless there is a prima facie case
made out. There iy a power given to the
High Courts of India under article 226
of the Constitution and section 482 of the
CrP.C. to quash frivolous prosecutions
ang false prosecutions. There is a power
given to the Supreme Court, There are
all kinds of powers whicp, you know,
And there is, in addition, th, colonial
power that the Central Government or the
Qovernmen;  decides whether a case
should be instituted or not. Now, Sir,
the law which is in existence today, which
s being tinkered with, is in consonance
wity the quasi-federal structure of our
country. The preseny law under section
197 is, if you want to prosecute a public
servan; for an offence supposed to have
been committed in the discharge of his
duties, then, if he s employed in connecs
tion_with the affairs of the State, the State
looks into. it and gives the sanction, if
he is employed in connection with the
affairg of the Union, the Unjon Govern-
ment gives the sanction. But, Sir, this

L[5 AUG. 1991]
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law wisheg to subvert that federal princi-
ple and wishes to say that where Predi-
dent’s rule bad been in operation and
offences were committeq at that time, bus
on the date of the prosecution a Jawe
fully elected democratic Government has
come into force, you must deprive that
democratic Governmeny of going into the
question and deciding whether the prosec~
tion should or should not be filed, In
other words, before you have restored
democracy to Punjab, before you have
restored democracy to any State in which
you 'have imposed President’'s rule, you
want to stifie that democracy in advanoe
so that the democratic apparatus would
not be able to function at all.

- THE VICE-CHAIRMAN  (SHRA
BHASKAR ANNAJI MASODKARY).
Mr. Jethmalani, your time is over.

- SHRI RAM JETHMALANL Sir, I
assure you, 1T won't take more than half
a inute. R

Y want to show you further, I hopi
the word ‘fraud’ is at least not as bad o8
ﬂm word ‘lie’.

--THE VICE-CHAIRMAN (SHRI
BHASKAR ANNAJI MASODKAR):
In a lawyer’s dictionary, any word is a
good word.

- SHRI RAM JETHMALANTI: Sir, kind-
ly see how section 3A hag been printed.
What have they done?

: “Notwithstanding anything contained

in sub-section (3), no cour; shall take

congnizance of any offence, alleged to
- bave been committed by any member
--of the Forces charged with the main.
tenance of public order..

The word ‘Forces’ is put with a capital
‘F’.. I you read it, it creates an impres-
sion as if you are referring to the Armed
Forces because only when you deal with
the Armed Porces, Yoy put in ‘F’. But
actually, this is intended to protect the
SHO of a police station. And every
SHO in Punjab hag become a millionaire,
subject to some ‘honourable exceptions
which are very few. And they have be-
come millionaires by the practice of cor-
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ruption, by the practice of thirg degrees,
by the practice of fake encounters and
by the practice of cold-blooded murdets,
And every constable, every sub-inspector,
every SHQ, every chokidar, is protected.
I want to ask the Home Minister why a
simple ‘" could not do, why a capital ‘F
was put. It is suggesting tha; you are
dealing with the Armed Forces angd the
Armed Forces, as everybody knows, are
in thg employment of the Central Gov-
ernment. When they go anywhere, they
are employed in connection with the
affairs of the Union. My simple sugges-
tion to this Houseis thatitisnot neces-
gary to tinker with a law which hay
Served well the purposes of the -powers
that be for the last more than 150 years.

- Mo new sitpetion, arose, whith Mr.
Chandra Shekhar had ¢p deal with by-sn

Ordinance and not situation has arisen wiich
should compel_ gou to_continue ;bgt evil
Ordingnce. Today, it you. thmhqx, i

setthifig the ﬁem of Punj &'u and bring-
ing normalcy and democncy in Punjab
ifisn pleasé ‘trust the elected representa-
tives Who will comie into power. They will
deal with the recalvitrant oficers who have
tortured the innocent people, who have
copverted eyory golice station into. a tor-
ture_chamber. This is npat to. suggest, that
there are no genuine acts of terrorism
committed in. Punjab. They are dopbtless
But, Sir, if there are fake encounters in
which the pohcgman is an informer, he
ifs 4 witness, he is the judge, he is an
exéciitioner, this is the death and the
murder of rule of Jaw in this country and
so long as we don't stop this murder, the
problem will not be solved. If you want
to stop it, then at least, ¢xpose them to
the fear of a demorcat:cally elected Go-
ernment. The principle ‘of this Bill is that
the Central Governmeny will protect the
corrupt officers whereas the State Govern-
ment cannot protzct them. Now if Mr.
Chavan wants to take the credit of being
the promior of the cormpt public ser-
venis all over the country, he is welcome
to do it. But T ¢an tell you, please with-
draw it It s not a matter of prestige.

[ RAJYA SABHA ]
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You don’t need this law. This law will be
used against you by the bureaucrats who
think that this i3 2 Government of infants
and they are taking you for a ride across
the road.

& arglFa § i 7@ A0 wQ

THE VICE-CHAIRMAN (SHR1 BHAS-
KAR ANNAIJI MASODKAR): Before
we proceed further, I would like to in-
form the hon. Members that there are two
Bills before the House and locking to ths
clock I think we can take up these two
Bills. But Half-an-Hour Discussion will
have to be postponed to tomorrow. (In-
zerruptions).

SHRI MENTAY PADMANBHAM
(Andbra Pradesh): -No, Sir. Thhila
very important issue. (lnterrupziom)

. THE VICB«CHAIRMAN (SHRI BHAS-
KAR ANNAJE MASODKAR): Bet Sow
¢an J.do it? We cannot finish it. (Interrup-
riops)..

. SHRI .MENTAY !‘ADMANABHAM)
Kindly. hetir to®. This {ian- uﬂ’orhnti-a
You kindly don't redfuce it miponiau.
Tastead, -let us také up the discussions of
these two Bﬂh tomorréw. Lot ut take up
Half-an Hour Discussion today. (Inter
rupnons) ) ],

THE VICE-CHAIRMAN (SHRI BHAS-
KAR ANNATI MASODKAR): We have a-
ready pracoeded. Some discussion has al-
ready .taken place.

- SHRI MENTAY PADMANABHAM:
We will continue the discussion of the: pre-
sent Bill tomorrow. We will also take. 3
the other-Bill- tomorTrow. Let us takp;-p
Half-an Hour Discussion today. (Inter
ruptions).

SHRI S. B. CHAVAN: We haye to com-
plete this business before the recess and
that is why, it becomes all the more im-
portant that we finish this Bill within the
fite allotted, that js within one hour, That
is why T will’ request the hon. Members
to kindly cooperate “in this amd pass it
After this Bill is passed, another difficulty
which ¥ shoﬁla in fact, bring to your notice
is that this Ha!f-an-Hour Disccusion was
kept on the agenaa on the presumption
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that the hon. Finance Minister will be able
to reply this evening in the Lok Sabha. But
somehow the reply is going to be tomo-
rrow and that is why, it won't be possible
for the Finance Minister to come here and
reply to the debate and that is why I re-
quest you...(Interruptions).

SHRI MENTAY PADMANABHAM:
There are two Ministers- of State in the
Ministry of Finance. They can sit here and
take notes and then the Finance Minister
can reply. (Interruptions).

SHRI A. G. KULKARNI: Sir, tomorrow
there is an important discussion on the In-
-dusirial Policy in which the whole House
is interested.

THE VICE-CHAIRMAN (SHRI BHAS-
KAR ANNAIJI MASODKAR) We will do
it.

-SHRI A. G. KULKARNI Wewm d”t
but. then this discussion regarding subsidy
on food and fertilizers will go in the even-
ing. - . . . e
THE VICE-CHAIRMAN (SHRI BHAS-
KAR ANNAJI MASODKAR): That is a
matter of adjustment. We will take up both
the. discussions tomorrow. Now we proceed
-with the Legislative Business. The Legisla-
tive Business can be finished if the hon.
‘Members keep to their time.

- SHRI - MENTAY PADMANABHAM
"Sir, it will serve po purpgse if you take up
-this discussion tomorrow. It appemd in the
media that the Finance Minister is going
4o miake some poficy statement on this fer-
tilizer issue. (Interruptions). Before he
comes to any decision and makes some
statement in the Lok Sabha, let the Fin-
ance Minister hear the opinion of this
House. That is exactly the reason why I
am ipsisting that the discussion on this
matter should be taken up mmedxately

(Interruptions) .

SHR1 S. B. CHAVAN: Sir, the discus-
tion is going on in Lok Sabha and he has
to be present there. I don’t think he can
come from that House.

SHRI MENTAY PADMANABHAM:
There are two Ministexs of State in  the
Ministry of Finance. One: of them can
-come here. (Interruptions).
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SHRI S. B. CHAVAN: There are some
matters where the Union Ministers are re-
quired, (Interruptions).

SHRI RAM JETHMAILANI: This is not
a non-controversial measuwe. We will rress

for a division at every stage, (Interrup-
tions).

SHRI DIPEN GHOSH (West Bengal):
According to the programme schedule of

‘the other House, the Finance Minister is

expected to reply to the debate that is
continuing there on the first phase of the
Budget. I do not know whether his reply
there will circymvent finally his reply to
the Half-an-Hour discussion here if it is
taken up, tomorrow. We have a right te
gethmreply b Teowet si g g

THEVICECHAIRMAN (SHRI. BHAS-
KAR - ANNAJE MASODKAR):: Yes; that
ean:-he. ‘Now.we proceed -farther- with the
discussion,: :l¥e don’t cirminvent. Sc we
procees] further,. ... - c o

- SHRI RAMACHANDRAN PILLAL
(Kerala): Sk, Y stand to oppose this Bill.
Itencmadmuponthengbtsofthe Stm.
The Bill extends the effect of the proci- -
mation of emergency even beyord thé
period of emergency. The proclamation of
emergency makes available to the Union
Government a vast reservoir of legislative
and executive powers." The amplitede of
that power is stch that it wilf virtually mul-
lify the federal structure of our Constito-
tion dyring the period of emergency. This
Bill, in effect, takes away the authority
of the States permanently and nuflifies
the federal structure of the Constitn-
tionn. Of course,” the Constitution
envisages three types of emergeney,
I don’t want to go into those details. In the
pasy the Central Government had misused
the power of emergency. What I would like
to submit before you, Sir, is that this state
of emergency is a temporary one and that
exists only when such a situation warrants
it. When a normal situation emerges, em=r-
gency is lifted and a duly elected State
Government comes into power to exercice
its constitutional authority. The present
amendment of the Cr. P, C. seeks to take
away the authority of the States. This
amendment, in effect, is an amendment of
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[Shri Ramachandran Pillai]

How can we disbelieve the State? How cap
we stop the States exercising their consti-
tutional rights? The present amendment, in
effect, tries to restrict the State Govern-
ments in exercising  their constitutional
rights. The logic behind this amendment
is that only the Central Government acts
judiciously and correctly, the State Gov-
érnments do not act judiciously and cor-
rectly. This logic, this understanding, is
contrary to the basic structure of our Cons-
titution. Our federal system postulates a
distribution of powers between the Centre
and the States. One is not subordinate to
the other in its field and the authority of
one is co-ordinate with that of the other.
This amendment actually intends to cut
at the root of the federal polity of our
Constitution. Hence, I oppose it. I ac-
cept that a special situation exists in cer-
tain States where divisive forces, disruptive
forces, backed by the imperialists are try-
ing to vitiate the atmosphere. Of course,
some special measures are necessary to
mect their challenge, but thig present am-
endment goes beyond the scope of that par-
ticular situation. Hence, I oppose this zm-
endment.

| oft wrerere v @@ (TITa) ¢
ey SyTia wgw, gVETY N O
§ o 1@ e sifawae oiede
fasr oo T, SEE A Wqu fdey
T g E ) Srew fadw w7 @ §)
gy, a8 faw o  owerEr £
daifs oY TweswATt @Y & agw
oY ara aardr fv afe  woewfy
waer ¥ Ifagrr W Tg g,
@1 srfead wr Wt gOfE A
T §ewE & ¥ fod & a@
fawr o §1 3% qga ST Uz
g, ¥ I AT oFw AG 8§,
dfFs o fag & ¥ ¥ gw @wg
g ﬂ%ﬂﬁfa‘m S e =ZY
fr 2 af %1 84t ;|7 Swv gd, qw
# q@r st @ ofcfafs dar &
T {5 wTRT a8 yASHE  fAwTAAr
72 AT AT Grgw, § Avaqr § e
TG g WA A ofF Tgqr7 9, 99
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g @ afefeafs § a & =ared | 5
& ag s sAar g £ o2 grawe
FTHIE IWAE A7 AT AT g (XFHE
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qare fom I, A ag N g7 gl
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wfmi 7 98 qqdzw © ow 7@
e 1 9T AW IAE § , Sy
gaear g1 9% wwwfy wen ¥
gefqura far O & 99 T A
fea & 37 Fmi. &Y. onigw *
fad @zt TN & Or@ S oI
ara Nfa fr F1F @z radile gase
idt 8, 7 ¥ f5 gy
€ifwd ar wa 9T | qa Jeor e
W7 E IFAHE ¥ gaw  fawdn o
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i g Ax g & F 150
150 9 & a7 9gSr v, @
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wW & WY ur ¥ ama
FaET ag faw agi 7 § 1 @
faw & fgar wiv Rzg ¥ fgua
MT (qa@T 1 g 7 fGw¥d | 7@ A
fang zawr afac  =rasr oy fawr
miee § a1 gy

¥ wodr qEf &Y o ¥ 3@
fam @1 g1 fa<ig gvar g
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N MU frw (fww) U § WIN &7 § ) 98 @Y agw @i
AT qIRT, JA AWr F fiftee &1 AU 8, S§ TEHT ™A
oA W §, 06 9T § g ¥ N A, N PR TE W
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Te 1Y § ¥a uer of A 9mw F AHET M qF mREcEr St qg
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st qHo ®Yo HEFIW : TY &) T
&1 fawran av siedred |

=Y qew I AR o {9 Hfade
H aqr wr an, § ag G w8 v
wifF wTs T woeT T /16 fawar,
AfFa S A AT A}, 98 weA A
T | Ffade it qw agl aqr T@
qHaT 2 Faar Tl ...

=t wgaraw et : SfpT st a
A D FrargEd TR €1

e g Af  dwAr w<f & fn
e ¥ O @ Y qE I o &
gy ugt oy 9% AN-gEF Y
wafa wraers €Y, 99 F qo ¥
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FATQ ¥ AN vy fe ), WA
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Power corrupts and absolute power cor-

rupts absolutely. forgt sreft fareror firem =it

*ft T sTTY A ¥ gar
gﬁg I am under oath of secrecy
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the Constitution, not an amendment of the
Cr. P.C. How can we distrust the States?

SHRI SATYA PRAKASH MALAVI-
YA: Today I am not a Member of the

Cabinet. gyt oo g ff 3fade &
afer g v g

afag AT fA3ew § fF afe ard
FT Gar & e fon wiveraitfrn st
TR HR. FAAT FRY T gE aF a%
FATAE AT L, @ Iq I AU
qq: feae w1 wfge AR ¥
ey fae 3 P ™ owm o
& foor & |ifag i< gua s o
#frg 1 o T fedew &

g |

SHRI MENTAY PADMANABHAM:
Thank you Mr. Vice-Chairman. I totally
against that particular office. So, during
about this Bill. This Bill is not only mali-
cious but it is also an absolutely useless
piece of legislation which has come before
the' House. I believe, Sir, that there is no
point in wasting time on this Bill. Section
197 of the Criminal Procedure Code is
an old law and jt has been there for the
past about 120 years and there is no need -
to bring in any changes in the law. As
far as” “Section 197 is concerned I have
go objection. But as regards the Ordinance™
which was promulgated on May 2nd, 1
do not understapd as to what was. the
reason for the promulgation of this Ordi-
nance. Sir, issuing of Ordinances is_an _
inHerent power of the Government, be it .
a State Government or the Central Gov-
ernment: But issue of an Ordinance jost
before -a- month when. the new- Govern-
ment is to be formed is anti-democratic
and contrary to the tenets of parliamentary
system of Government. The elections as
per the original schedule were to be con-
cluded by 26th May and the vesults were
to be declared on the 26th or the 2/th
and we were to have a new Government
by the end of May. But, on the 2nd ‘May,
the then Government promuigated this
Ordinance and T don’t understand the
necessity for such a promulgation at that
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time. What were the reasons? What pro-
voked them to promulgate such an Ordi-
nance? When the then Government was
aware that within another 20 to 25 days
there would be a ney Government, they
should not have resorted to this kind of
an Ordinance. My second point is that
this Bifl is an insult fo the State Govern-
ments, It is a direct attack on the federal
fabric of our Constitution. Article 356
clearly says that as soon as President's
rule fis promulgated, the administration
of the State reverts to the Centra)] cxecu-
tive. Then, any permission which is sought
by any individual to prosecute any officer
for what he has done in the discharge of
his bonafide official duties, the Central
Government would give it and, in e
name of the Central Government, either
the Governor or the State administration
would give it. So, where is the need Tor
this amendment now?

The Minister has, in his speech, stated
that even after lifting the promulgation of
the Central -Rule, aftér restorifg the demo-
cratie .process in a particular State, amy -
officey of public servant who had -com-
mitted any act and who had been subjee-
ted t0 vexatious litigation, had to be pro-
tected against this and the permission of
the State Government has to be sought-
according to section 197 of the Cr. PC.
If that State Government gives the com-
mission, it will lead to vexatious litigatidn
agaths; that particular officer. So, during
the period 6f the Central Rule, the Pre-’
sidential Rule, to' give protection should
vest wth the Cefitral Government. This
is"a strange argument. The State Govern-
ment is there affer the democratic process:
is “restored  and it comes to power and -it-
will” decide the case on its own merits
and neither the Central Government nor-
the State Government - will forgive any
public servant who has done ‘anything
maliciously, whose action is malafide: no-
body would forgive him. Therefore, this
amending Bill, which js under the con-
sideration of the House, is totally uncalled
for. It is malicious and it insults the very
concept of federal structure under our
Constitution. Therefore, we oppose it.
Thank you, Sir. ' -
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THE VICE-CHAIRMAN (SHRI M. A.
BABY): Now, Prof. Sourendra Bhatta-

charjee.

PROF. SOURENDRA BHATTACHAR-
JEBE (West Bengal): Thank you very much,
Mr. Vice-Chairman, Sir, for calling me.

Sir, several speakers have opposed this
Bill, particularly Mr. Jethmalani, who has
-opposed it very strongly, in his usual way
and sometimes in pungent terms, which is
well-deserved. 1 also wise to oppose this
‘Bill,

Sir, the object of this Bill is repugnant,
80 t0 53y, repugnant from the point of
view of democracy, from the point of view
-of fairplay and from the point of view
-of justice. Coming in the current back-
ground of the rampant misuse of power
by public servants, officials and others all
-over the country this Bill, which seeks to
‘make more absolute the immunity of the
‘public servant, can really not be accept-
‘able to the people at large. I fail to un-
derstand why the present Government
could not allow this Ordinance to lapse
and we do not know how it would have
‘weakened the position of this Government.
Just now we beard a former member of
the STp Government, Mr. S. P. Malaviya,
saying in a language which clearly indi-
cates that even at the time of approving
this Ordinance, he was opposed io it. Be-
cause he was in the Government then,
he could not tel] that. Now, he is free
from the shackles, Why that shackle was
put on by the Congress (I) Government,
it is very difficult to understand, unless we
find a link of this piece of legislation with
the authoritarian tradition of the Congress
{D. If they think it proper that they should
stick to that tradition, then those of us
who are opposed to it will have to fight
it out both inside and outside Parliament.
That is our bounden duty, that is nur
sacred duty. But 1 would appeal to the
Home Minister that if in consideration of
what has been said here regarding the
Bill, he would agree to repeal it, not only
repeal the Ordinance but also repeal the

[ RAJYA SABHA ]

the Code of Criminal 156
procedure (amdt.) ordinance
1991—Adopted.

Amendment Bill, he would earn the ap-
probation of the entire House and will
set up a healthy democratic precedent.

Thank you, Sir.

SHRIMATI BIJOYA CHAKRAVARTY
(Assam): Mr. Vice-Chairman, Sir, I take
my stand to oppose the Bill. But I sup-
port the argument offered by Mr. Jethma-
lani, one of the greatest lawyers of the
country, This Bill has given immense
power to the Government which is un-
heard of in the history of independent
India to withhold justice. And this will
really harm the people.

SHRI MENTAY PADMANABHAM:
Have the Congress Benches withdrawn
their speakers?

SHRI DIPEN GHOSH: One Member
on the Resolution just got up for disap-
proval, :

AN HON, MEMBER: Yes, that Mem-
ber is present. (Interruptions),

THE VICE-CHAIRMAN (SHRI M. A.
BABY): I shall never deprive the Treasury
Benches from speaking.

SHRI DIPEN GHOSH: One Member
has got up in disapproval of the motion.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Please carry on.

THE LEADER OF THE OPPOSITION
(SHRI S. JAIPAL REDDY): Mr. Vice-
Chairman, Sir, Mr. Ahluwalia is a man
of conviction. He will vote according to
his conviction.

SHRIMATL BIIOYA CHAKRA-
VARTY: I think, he is a one-man army.
(Interruptions) ,

SHRI S. S. AHLUWALIA: I don’t need
any reinforcement. I don’t need that.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Please carry on.

SHRIMATI BIJOYA CHAKRAVARTY:
So, Sir, T feel that this Bill has given
immense power to the Government fo
deny justice to the people. And this is
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7igaT ¢ fs fray €/ =9 enf
g dww [ Y g
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9P ATERR A T F FQET TE@T
g & A waT am ar ow wifEs
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SHRI CHIMANBHAI MEHTA (Guj-
arat): We fixed up one hour for the de-
bate and the whole thing was to be pas-
sed within an hour because Chavanji was
all the time arguing on :hat line, and
then Mr. Padmanabham fas been asking
for a particular discussion for half-an-hour,

THE VICE-CHAIRMAN (SHRI M.
A. BABY): My request is, a3 Ahluwa-
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liaji. nevet imterrupts anybody’s speech,
please you also- don’t- interrupt. Please

listen to him..-
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SHRI S. B. CHAVAN: Mr. Vice-
Chairman, Sir, ] have heard with great
attention the arguments put forward by
hon. Members, particularly from  that
side of the House. I appreciate the ad-
vocacy of Shri Ram Jethmalani .who
knows fully well what are the provisions
and whether it infringes the rights. of
the State Governments. He .ould plead
the case in such a snanner that almost
every hon, Member is made to feel that
tnere is some kind of a truth or correct-
ness in what the hon. Member Shri Ram
Jethmalani said here. His argument clea-
rly indicates that he is not only. opposed
to this amendment, but he is totally op-
posed to Section 197 itself. If I under-
stood him correctly, the argument put
forward by him is not confined to the
amendment which has been put forward
by the Government, but opposes the very
concept of bureaucracy getting a kind of
protection which has been given under
Section 197 of the Criminal Procedure
Code. That seems to be the total tenor
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of his argument. I was also surprised -

when I heard my esteemed friend, Shri
Malaviyaji. I have heard that this is a
new concept of the democratic set-up.
On the one hand, he says that he is
bound by the oath of secrecy and on the
other, he divulges to the House that this
was his individual opinion. This was
what he stated at that time,

SHRI SATYA PRAKASH MALAVI-
YAJIL: I have told about my opinion. I
have not said about the Cabinet meet-

ing.

THE VICE-CHAIRMAN (SHRI M.
A. BABY): Is this your latest opinoin or
the opinion then?

6.00 PM.

SHRI S. B. CHAVAN: Anyway, I do
not want to put you in an inconvenient
position. I well understand your difficul-
ties. You have promulgated the Ordin-
ance and it is our duty now to see that
this is converted into a Bill.

SHRI MENTAY PADMANABHAM:
Why?

SHRI S. B. CHAVAN: Just wait for a
moment, I will explain the whole thing
to you. First, of all, the argument put
infringe-

forth- is whetner it is not an

ment of the rights and responsibilities of

the State Government, and whether it
fits into the polity, the federal polity, that
we are having in this country, The argn-
ment is that we are trying to acquire ad-
ditional powers by this and that we do
not -trust, we do not put faith in, the
State Governments, This wag the kind of
argument put forth by hon. Members
who spoke.

[5 AUG. 19911]
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Sir, the position is absolutely clear if
you see the provisions of the Constitu-
tion., It is absolutely clear. Criminal Pro-
cedure Code comes under List III, Con-
current List, of the Seventhp Schedule of
the Constitution. There is no infringement
of any rights of the State Governments,
But there are areas wherein we find that
Ordinances or orders under article 356
become necessary. Sometimes, the order
may be issued against persons who are
indulging in certain things and these very
persons may come to power in that Sta-
te. What will happen to these officers
who discharged their duties properly on
the orders given by their superiors? The
question of bribery and other things are
totally irrelevant so far as section 197 is
concerned.

Section 197 gives protection to officers
against frivolous kinds of prosecution
and other kinds of harassment by the pe-
ople against whom these officers had to
use the power. Under the circumstances,
the order is issued under article 356 by
the Central Government, Of course,
so far as the State bureaucracy
is concerned, the State Governments can
g've protection to them. But under article
356, even the State Government officers’
have to act on the institution of the Central
Government officers who are posted there
in order to see that peace is maintained
and that they are not allowed to infrings
the provisions of ‘the Constitution or sub-
vert the unity and integrity of India. In
relation of the discharge of their duties, if
they are ordered that they should arrest
a particular person, he is arrested, he is
detained. Sometimes, he is lathicharged.
Sometimes, he is put in jail. Sometimes,

police firing has to be resorted “to. Is
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there anything wrong with this? This is
directly connected with the discharge of
their repsonsibilities Officers taking some
bribe are not covered. Here, 1 would like
to refer to the judgement given by the
Supreme Court. I will read a small por-
tion. Tt says: ‘It does not matter whether
the acts were directly necessary for the
discharge of duties. What has to be
found out is whether the act and the offi-
cial duty were so interpreted that one
could postulate reasonably that it was
done by the accused in the performance
of officlal duties though possibly in ex-
cess of the needg and requirements of the
situation.’

One, commission or omission must be
one committed by the public sevrant eij-
ther in his official duty or under colour
of his office held by him. It is the quality
of the Act that is important ang if it
falls within the scope of and the range of
his official duties, protection of section
197 will be attracted. This is a case of
1979, reported by the Supreme Court.

So, it has to ‘mave some kind of con-
nection with the official duty which he
hag to perform, If it is a bribery or any
illega] act, any criminal activity which
he is indulging into, I do not think he
will get the kind of protection tha; is
contemplated under section 197. So, sec-
tion 197 has to be properly interpreted
and the power is not wity the Govern-
ment. The interpretation js left tc; the
Judges. Judges are going to decide whe-
ther it has any connection with the due
discharge of his duties. If he is exceeding
that, if he commits a criminal act, then
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of course, courts are free to interpret the
certainly he will be held
responsible for anything, either commis-

way like and
sion or omission ang I am sure, hon.
Jethmalanj knows that. Not tha; we were
forced to take this kind of an action, I
can assure you tha; we had thoroughly
gone into it, we say fne implication of
it, When we are responsible for issuing
order under article 356, we cannot pos-
sibly run away from the fac¢ that all the
officers who are discharging their duties
for implementing the order under article
356 are given protection, If they are duly
discharging tne duty, are we going to give
them protection or not? That is the main
question. What hon. Jethmalani has said,
I am sure, he is no; opposed to section
197, he said that it hag stood the test of
time, of almost 150 years, Wha; we are
saying is, article 356 fortunately or un-
fortunately is to be invoked. Assam, we
had to do it; Punjab, we had to do it.
Might be, in some other areas where such
a situation warrants it- will be necessary
for us to issue orders under article 356.
If the orders are issued under article 356
and thereafter in the due discharge of
their duties if the officers have to do
certain things, are you going to hold them
responsible and say that they have com-
mitted a criminal act?  Certainly, we are
not going to protect anything which has
no relationship with the due discharge of
his duty. That is why I will beg of you,
I will request all the hon. Members to
kindly understand the spirit. It has noth-
ing to do with taking the powers of the
State Government. It will be enforced so
long as article 356 is in force. After the
article 356 is taken away, once the elect-
ed Government comes there...
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SHRI 8. JAIPAL REDDY: Today the
Leader of the House is unusually making
a very long eloquent speech.

{Andbra Pradesh): No, Sir. This is a very
important issue. (Interruptions).

SHRI 8. B. CHAVAN: If tae hon.
Members are feeling tired, we can even
adjourn the House,

SHRI MENTAY PADMANBHAM:
My only point is, why do you presume
that the State Governments will not give
protection to those officers who have
carried out the instructions of thy Cen-
tral Government? That is the point.

SHRI §. B. CHAVAN: Consider your-
self in the situation in which my friend
Siakia i there in Assam. When the Presi-
dent’s rule was there, a number of people
had to be arrested, a number of people
had to be detained. Criminal charges
were framed against them. If we are go-
ing to hold taem responsible saying that
you have done this or that and that is
why we are going to prosecute you. Cer-
tainly we are... ...(Interruptions)...
I have just given you an example. ... (In-
terruptions) . . .

SHRI PRAKASH YASHWANT AM-
BEDKAR (Nominated): This is an accu-
sation which is being made against the
State Government.

SHRI S. B. CHAVAN: I have merely
given you an example. That does not nec-
essarily mean. ...

SHRI PRAKASH YASHWANT AM-

BEDKAR: The implication is that you ars -

accusing the State Government. Which
comes through the election if they dom't
follow the Central Government, they won’t
get the protection.

SHRI RAM JETHMALANI: Will the
honpurable Minister please yield for a
minute? Sir. only one point of clarifica-
tion I really want to know. If a person is
killed by a police officer during the course
of a fake encounter, does it require the
sanction of the Central Government or
-0t? Kindly answer this.

SHRI S. B. CHAVAN: Actually, this
matter is going to be decided by the courts
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as to whether it is in the due discharge
of hig duties or he has exceeded him

fimits. I can’t possibly answer that ques-
tion.

SHRI RAM JETHMALANI: People
should understand what it is.

SHRI S. B. CHAVAN: You know it
very well. I don’t think you have any
confusion about the whole thing. You are
very clear on that. Being an eminent law-
yer, you yoursclf know what are the im-
plications and who is going to take a deci-
sion on the point which you have raised.

Sir, I was trying at length to explain
only the implications because there seems
to be some kind of a misunderstanding as
if we are trying to give very great powers
to all the bureaucrats. Nothing of that
type is going to happen and this is going
to be in eni terice so long as Article 356
is in existence. Once you withdraw tha,
the duly elected Government comes there
and their writ is going to run there. In
spite of the elected Government, I don’t
think so. This can be invoked only for
acts which were committed when Article
356 was in existence. Thereafter, certainly
the State Government can carry on; the
duly elected State Government has full
responsibility. We don’t want to interfere
in their work. So, kindly do not have this
kind of a misconception that we are try-
ing to interfere in the working of the duly
elected .State Government or that we are
trying to take the powers of the  State
Goverment. That is a total misconception
of section 197. 1 don’t think I need ex-
plain anything more. I can explain it to
people who do not know anything, but
honourable Members—Shri Jethmalanj and
all others—are aware of this. But seeing
that very few Congress Members are there
... .(Interruptionsy . ..

SHRT MENTAY PADMANABHAM: It
appears Government also is not serious
about it.

SHRT S. B. CHAVAN: T can under-
stand your seriousness. S0, please don’t
misunderstand. We don’t have any other
tntention, and there is nothing of which
Mr. Malaviya should feel that they fhave
committed a certain grave mistake which
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he is trying to disown now. In fact, there
is no mistake that you have committed.
We stand by it and it was a correct  de-
cision that you had taken. We have to
protect the officers. Otherwise, no officer
will be able to discharge his due duties
and will find ourselves in a terrific-
difficulty. So, that is the only thing that
is being contemplated by the amendment
of section 197. 1 don't think I should say
anything more; I have tried to explain
what exactly the implication of tais am-
endment is.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Shri Ahluwalia. Do you press
your amendmeni? You may say yes or no.

SHRI S. S. AHLUWALIA: Sir, why
do you want a one-line answer? ...(In-
terruptions) ... That is not the rule.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): You have already replied. Now
1 am putting it to vote. If you are stand-
ing by your Statutory Resolution, I have
to put it to vote.

SHRI S. S. AHLUWALIA: Sir, why are
you snatching away the right of a Mem-
ber to explain things?

THE VICE-CHAIRMAN (SHRI M. A,
BABY): You have already replied. ...
(Interruptions) ..

st gregoha fag  sgaarfear -
JTEATA  WEIRW, War AgiRg A
oY fHEnyEs JaE § geErR #i
o A I 756 TR H @ T 1 AR
W we g fF s
fadas & wregw & fedy s @<H
qHAL F TAFT I FA FT
TFT TE B/

§ waar gwewr afew v g
THE VICE.CHAIRMAN (SHRI M. A

BABY): Has the Member the leave of
the House to withdraw the Resolution?

SOME HON. MEMBERS: No, Sir.
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THE VICE-CHAIRMAN (SHRI M. A.
BABY): Now I will put to vote Shri S. S.
Ahluwalia’s Resolution. The question is:

“ That this House disapproves of the
Code of Criminal Procedure (Am-
endment) Ordinance, 1991 (No. 4
of 1991), promulgated by the Pre-
sident on the 2nd May, 1991

(Interruptions). Now, division.

SHRI S. JATPAL REDDY: What is the
delay for?

THE VICE CHAIRMAN (SHRI M.
A, BABY): Please wait for a minute,

SHRI S. JAIPAL REDDY: Mr. Vice-
Chairman, we would like to know first
what is happening in the House.

THE VICE-CHAIRMAN (SHRI M. A,
BABY): Certain procedural matters are
being clarified.

I now put the Resolution moved by

Shri S. S. Ahluwalia to vote.

SHRI S. S. AHLUWALIA: No, Sir. T
want to know whether the House has
given the permission. I want to withdraw
my Resolution. You cannot take vote on
that. You take the permission of the
House whether it allows me or noy to
withdraw my Resolution.

THE VICE-CHAIRMAN (SHRT M.
A. BABY): At the introductory stage you
should have withdrawn it.

The question is whether the House ap-
proves the Statutory Resolution of Shri
S..S. Ahluwalia.

SHRI S. S. AHLUWALIA: Ecen when
something procedurally wrong.

w& #Y moAr LD WHEET IHg
fagr, aA #AET AT AT i I
#r N7 gg o fefaem mmx A
# ) feftom ¥ FwwT w6
Wrgma ;¥ A 9 I { §,
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THE VICE-CHAIRMAN (SHRI M.

A. BABY): It has been clarified by the
Secretariat that the Resolution has to be
put to vote.

SHRI S. S. AHLUWALIA: Even when
I have withdrawn it? (Interruptions).

THE VICE-CHAIRMAN (SHRI M. A.
BABY): I am sorry. There is no escape
route. This is to be put to vote. Now,
Division. ~

SHRI S. S. AHLUWALIA: You have
to give your ruling on that,

THE VICE-CHAIRMAN (SHRI M. A,
BABY): I have given my ruling.

SHRI S. S. AHLUWALIA: You asked
me specifically if I am pressing for this
or I want to withdraw it. If you had
not asked me that was a  different
matter. (Inrerruprions)

SHRI MENTAY PADMANABHAM:
Without permission of the House he has
no right to withdraw it.

SHRI DIPEN GHOSH: I am quoting
the rule.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Mr. Dipen Ghosh, please wait,
You will be identified.

PROF. CHANDRESH P. THAKUR
(BHAR): Mr. Vice-Chairman, the ques-
tion is; What js on record? Let us see

" the record, What was your observation?
The question is simple. Did you not ask
Mr. Ahluwalia a question—“Are you with-
drawing?” Then ,he said “I am withdraw-
ing” At the next stage. you said “Now,
the question is : Does the House allow
him the permission to withdraw?” So we
are voting on the permission to withdraw
rather than the Resolution itself. ILet us
look at the record. ..(Interruptions)...

SHRI DIPEN GHOSH: I am on a point
of order. 1 quote the rule 229 from the
Rules of Procedure and Conduct of
Business in the Council of States:

“Withdrawal of motion:—(1) A me-
mber who has moved a motiop may
withdraw the same by leave of the
Council. (2) The leave shall be
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signified not upon question but by
the Chairman taking the pleasure
of the Council. The Chairman shall
ask: “Is it your pleasure that the
motion be withdrawn?” If no one
dissents, the Chairman shall say:
“The motion is by leave  with-
drawn.”

Up to this you are right. After that
“But if any dissentient voice be
heard or a member rises to conti-

nue the debate the Chairman
shall forthwith put the motion:”
. . (Interruptions) . . .

THE VICE-CHAIRMAN: Will put the

motion of Mr. Ahluwalia to vote. .. (In-
terruptions). ..

PROF. CHANDRESH P. THAKUR:
Nos¢ the original motion, but the motion
that it be withdrawn.

SHRI DIPEN GHOSH: The motion
has to be put to vote. The Secretary-Gene-
ral is right. ... (Interiuptions)...

T[Q TEHIFT QOB ¢ [T

kSN
g AR @ W qT qie ad gl
FFAT | ... (FAAWT)....

SHRI H. HANUMANTHAPPA (Kar-
nataka): The appropriate rule is 163—-
“Withdrawl of resolution:—(1) A Mem-
ber in whose name a resolution stands on
the list of business may, when called on,
withdraw the resolution in which case he
shall confine himself to a mere statement
to that effect.”

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Mr. Hanumanthappaji, wbich
rule?

SHRI H. HANUMANTHAPPA: Rule
163.

SHRI DIPEN GHOSH: Rule 229 is.
.. (Interruptions) . .

SHRT H. HANUMANTHAPPA: Rule
229 pertains to the motion. Rule 163 per-
tains to the resolution.

SHRI DIPEN GHOSH: I is a statutory
motion, .. (Interruptions) . .

-
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THE VICE-CHAIRMAN (SHRI M.
A.BABY): It ig a statutory resolution, It

does not apply to this (Interrup-
tions) . ..
SHRI DIPEN GHOSH: It is a sub-

stantive motion.

SHRI H. HANUMANTHAPPA: No, it
is a resolution.

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Here Rule 229 applies.

SHRI H. HANUMANTHAPPA: No,
Rule 163 applies. .. (Interruptions). ..

DR. RATNAKAR PANDEY: Prof.
Thakur is a legal brain,

SHRI S. JAIPAL REDDY: You ask the
lobbies to be cleared. You cannot go back
on a ruling and allow a new discussion
to be raised. . .(Interruptions). The
ruling of the Chair is not questioned. You
are good enough to give the ruling. ..(In-
terruptions).. .

THE MINISTER OF STATE IN THE
MINISTRY OF PARLIAMENTARY AF-

FAIRS AND MINISTER OF STATE
IN THE MINISTRY OF HOME
AFFAIRS (SHRI M. M. JACOB):

When we are having a  proce-
dural wrangle in  this House, we
cannot keep the lobbies closed for an
indefinite pericd. You must allow the
lobbies to be opened because some Mem-
bers want to go out. ..(Inferruptions). ..

SHRI MENTAY PADMANABHAM:
You have already cleared the lobbies.
You have already given your ruling. The
only thing is that you will have to pro-
ceed with the ...(interruptions)...

® THE VICE-CHAIRMAN (SHRI M. A
BABY): If you continue to discuss, I can-
not pursue. .. (wnterruptions). ...

SHRI GURUDAS DAS GUPTA: You
have catsgorically stated that there should
be a divition. You have calied upon the
Secretary.General to deal with the pro-

[RAJYA SABHA ]
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cedure. At this point, there can be no
entertaining of any objections. Sir, if it is
done, then I shall take it that the Chair
is being pressurised to change its ruling.
It cannot be, The Chair cannot be pres-
surised (o change the ruling.Itis unbe-
coming. (Interruptions)

THE VICE-CHAIRMAN (SHRI M. A.
BABY): All of you, please sit down.
(Interruptions). There had been sufficient
discussion and exchange of views regard-
ing the question of division. Now, it has
been ascertained by the Secretariat that
once there is a difference or a dispute over
a resolution, it has to be put to vote and
it had been put to vote. Now, a division
has been demanded. We have to go ahead
with the division. That is the decision.
(Interruptions). Please sit down. Now, no
other argument wil go on record. We are
proceeding with the division. Pleased sit
down.

DR. RATNAKAR PANDEY: *
SHR1 SYED SIBTEY RAZI:*

SHRI MURLIDHAR CHANDRA-
{KANT BHANDARE:*

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Now, we will put the resolution
of Shri S. S. Abluwalia to vote. (Inter-
ruptions). Let us start the voing process.
(Interruptions).

SHRI DIPEN GHOSH:*

SHRI S. JAIPAL REDDY:*

THE VICE-CHAIRMAN (SHRI M. A.
BABY): Nothing of these will go on re-
cord.

DR, RATNAKAR PANDEY:*
SHRI MENTAY PADMANBHAM:*
SHRI S. S. AHLUWALIJA:*

~ SHRI SHANKAR DAYAL SINGH:*

*Not recorded
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THE VICE-CHAIRMAN (SHRI M. A.
BABY): The division bell has already been
rung.” There is no question of repeating
the procedure. We are going ahead with
the division. (Interruptions). Please sit
down.. Pandeyji, please sit down. (Interrup-
tions).. The procedure of this House
should be conducted with its dignity. Plea-
se cooperate. This is the House of Elders.
That dignity should be maintained. (Inter-
ruption). Pandeyji, please sit down. Please
no aot speak without the permission of
the Chair. (Interruptions). ANl of you,
plegse sit down.

The House divided.

Ayes e 39
7 .
Ambedker, Shri Prakash Yashwant

Bakid¢, Shri Sikander

Basa Ray, Shri Sunil
Blettacharjce, Prof. Sourendra
Chakravarty, Shrimati Bijoya
Chanpuria, Shri Shivprasad
Das, Shrimati Mira

Dag. Gupta, Shri Gurudas
Me, Shri Anantray Devshanker
Ghosh, Shri Dipen

Goswamij, Shri Ramnarayan
Jetiunalanl, Shri Ray

Kar; Shri Narayan

Keala, Kumari Chandrika Premii
Maheshwari, Shrimati Sarala
M“‘ﬂ'iﬂya, Shri Satya Prakash
Masn, Shri Bhupinder Sihgn
. Masthior, Shri Jagdish Prasag
Md.: Salim, Shri

Mebita, Shri Chimanbhai
Mohanty, Shui Sarada

Nadk, Shui R, S.
Phduanabham, Shri Mentay
Phisi, Shri Remachandran
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Ranji¢ Singh, Shri
Reddy, Dr. Narreddy Thulasi
Reddy, Shri S, Jaipal

Sen, Shri Ashig

Sen, Shri Sukomal

Sipgh, Shri Shankar Dayal

Sipha, Shri Chandra Mohan
Sinha, Shrimati Kamila

Sivaji, Dr. Yelamanchili

Som Pal, Shri )

Trivedi, Shri Dineshbhai
Venkatraman, Shri Tindivanam G.
Viduthalai Virumbi, Shri S.
Yadav, Shri Ish Duit

NoEs

Ahluwalia, Shri 8. S.

'. Azad, Shri Ghulam Nabi

Bhandare, Shri Murlidhar Chandrakant
Chaturvedi, Shri Bhuvnesy

Chavan, Shri S. B.

Chowdhry Hari Singh

Dronamraju, Shri Satyanaraysmy

Faguni Ram, Dr.

Fernandes, Shri John F,

Hanspal, Shri Harvendra Singh
Hanumanthoppa, Shri .

Jacob, Shri M. M.

Jadhav, Shri Vithairao Madbavrao

Jogi, Shri Ajit P. K. .

Khatun, Kumari Sayeedh

Kulkarni, Shri A. G.

Lotha, Shri Khyoine

Nfalgviya, Shri Radhakishan

Masodkar, Shri Bbaskar Annaji

Mathor, Shri Manmohap

Najk, Shri G. Swamy - = ° *
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Palaniyandi, Shri M.
Pandey, Dr. Ratnakar
Panwar, Shri B. L;
Patel, Shri Chhotubhai

Pati], Shrimati Suryakanta
Pillai Shri Thennala Balakrishna
Puglia, Shri Naresh

Rafigue Alam, Shri

Razi, Shri Syed Sibtey
Sahu, Shri Rajni Ranjan
Sahu, Shri Santosh Kumar

Sanadi, Prof. 1. G.
Sharma, Sbri Chandan
Singh, Shri K. N,

Singh, Shri Vishvjit P.
Solanki, Shri Madhavsinh
Thakar, Prof, Chandresh P,

Yadav, Shri Ram Naresh

THE VICE-CHAIRMAN (SHRI M.
A. BABY): Honourable Members, the
presently available result calls for a head-
count to be accurate -and precise,

SOME HONOURBALE MEMBERS:
Why? )

THE VICE-CHAIRMAN (SHRI M.
A. BABY): Because no clear result is
emerging. ... (Inferruptions). ... Please
listen. As per the present result, it is
39:39. ... (Inferruptions)...Please wait,

THE LEADER OF THE OPPOSI-
TION (SHRI S. JAIPAL REDDY) We
agree for a ‘head-count,

THE VICE-CHAIRMAN (SHRI M.
A, BABY) We would like to go in fora
head-count

SHRI S. JAIPAL REDDY: We agree
for a head count. ... (Inferruptions),

SHRI A. G. KULKARNI: Mr Chair-
man, unless you clear the lobbics, don’t
take a head-count, I beg of you.

THE VICE-CHAIRMAN (SHRI M.
A. BABY): Since we have gone for a di-
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vision, we have to declare the resuft.’

SHRI CHATURANAN MISHRA; |
want o know whethey the Government
is still pressing this after this voling

THE VICE-CHAIRMAN (SHR"I M.
A. BABY): Now we are taking a head-
count. "

(After taking a head count)

Ayeg . 39
Noes L)

THE VICE-CHAIRMAN (SHRI M.
A. BABY: Please sit down.

SHRI MURLIDHAR  CHANMNDRA.
KANT BHANDARE: - Mr. Vice-Chair-
man, vou vote for constitutionality. You
nold the highest traditions of this Homse
You vote against- the Resolution.

....(Interruptions) . ..

SHRI A. G. KULKARNI; For the last
22 years such an occasion has never, oc
curred.

SHRI S. JAIPAL REDDY: Your cas-
ting vote, Sir. .o

SHRI GURUDAS DAS
(West Bengal): What is the
Sir?

THE VICE-CHAIRMAN - SHRI - M.
A. BABY): Please have some patience.

SHRI SURESH KALMADI (Maha-
rashtra): Sir, the doors were closed
when the bell ringing  (Interruptions)

SHRI SHANKAR DAYAL  SINGH:
First finish this. Then you allow anybody
to speak. First finish with your judgment,
Sir.

GUPTA
position

THE MINISTER OF STATE IN THE
MINISTRY OF PERSONEL, PUBLIC
GRIEVANCES AND PENSIONS (SHR!
MATI MARGRET ALVA):  Sir T want
to bring to your notice one thing. The
Secretary-General must know thay ‘he ar-
dered the doors to  be closed when the
bell was stifl ringing. Repeatedly we were
asking them that the bell was going on.
They said the Secretary-General had

. asked them 1o close the door.
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THE VICE-CHAIRMAN (SHRI M.
A. BABY): Honourbale Members, article
100 of the Constitution of Indiu states re-
sarding the division in both  Houses of
Parliament:

“. . The Chairman or Speaker, ot
person acting as such shall not
vote in the first inStance, but
shall nave and exercise a cas-
ting vote in the case of an equa-
lity of votes.”

As per the article of 100 of the Indian
Constitution, 1 being the Presiding Offi-
cer, vote in favour of the  Resolution
mover by Shri S. S. Ahfuwalia,
(Interruptions)

SHRI SHANKAR DAYAL SINGH:
Now, 1 demand the resignation of the

Government. .. . (Interruptions)
THE VICE-CHAIRMAN (SHRI M,
A. BABY): Please sit down...(Interrup-

tions)....I am on my legs. Please sit
down. You can speak later on. There-
fore, the Resolution is carried.

The Resolution was adopted.

THE MINISTER OF STATE IN THE
MINISTRY OF PARLIAMENTARY
AFFAIRS AND MINISTER OF STATE
IN THE MINISTRY OF HOME AF-
FAIRS (SHRI M. M. JACOB): You
cannot do that. Take another voting for
the second time and, then, your casting
vote comes. The article is very clear,
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SHRI SHANKAR DAYAL SINGH:
The Leader of the House shouid comment
because he is also the Home Minister. He
wag- piloting the Bill hee. Therefore, 1
want his reaction and the Government's
reaction,

SHRIDIPEN GHOSH:. We wany the
reaction of the Government. What we
have done is that we have supported the
statutory resofution moved by a Mem-
ber belonging to  the ruling  party

.. (Interruptions) .. . You adjourn the
House. ...(Interruptions). .. :

SHRI GURUDAS DAS GUPTA:
They have allowed it to come to this si-
tuation. It is they who are responsible
for it, Not only today but from the be-
ginning of this session, a number of Mem-
bers belonging to the ruling party have
been deliberately . .. (Interruptinns). ..
Therefore, the resolution which was car-
ried, the Government should be held res-
ponsible for it.

AN HON. MEMBER,
ment is defeated.

The QGovern-

THE VICE-CHAIRMAN (SHRI M.
A. BABY) Mr, Gupta, please sit down.

SHRI GURUDAS DAS GUPTA: 1t is
the Prime Minister . (interruptions) . .
the Congress party whlch has brought
the debacle today.

THE VICE-CHAIRMAN (SHRI M.
A. BABY): Now the House stands ad-
journed till 11 o’clock tomorrow.

The House then adjourned at
fifty-eight minutes past six of
the clock till eleven of the
clock on  Tuesday, the 6th
August, 1991,



