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2. The Speaker has certified that this Bill is a Monay Bill within the
meaning of article 110 of the Constitution of India.”

Sir, I lay a copy of sach of the Bills on the Table.

(THE DEPUTY CHAIRMAN in the Chair)

THE CONSTITUTION (NINETY-SECOND AMENDMENT)
BILL, 2001 - Contd.

SHRI K.B. KRISHNA MURTHY (Karnataka). At the outset, Madam,
| would like to express my gratitude to you for giving me an opportunity to
speak on this Bill. Mr. Cho. Ramaswamy opposed this Bill. | would iike to
say that out of the 32 crores Scheduled Caste population, only 40 lakhs are
amployed in the Government, and my friend here said that this amendment
is going to destroy the future of many youths in this country. Madam, | beg
1o differ with him.

{ - possibly thers may be many - am disturbed at the gradual
erosion of the basic legislative intent of reservation envisaged by the
founding fathers of our Constitution, by a stream of Apex Court
Judgements, due to vague interpretations of Articles 16(4), 46 and 335, in
recent times, due to the .interpretations of the Supreme Court, the
Constitutional guarantees under Articles 16{4), 46 and 335 have been diluted.
A plain interpretation of Articles 16(4}, 46 and 335 is as follows:

While Article 16(4) provides for reservation of appointrnents under
the State for members of the Scheduled Castes by way of an exception to
the guarantees under Article 16(1), Article 46 is a directive to the State to
promote the economic interests of the Scheduled Castes and Scheduled
Tribes; and the first part of Article 335 enjoins upon the State to take into
consideration the claims of members of the Scheduled Castes and
Scheduled Tribes in making appointments under the Government, Madam,
whila complying with this direction under Article 335, the provisions of
Articles 16{1) & 46 should be read together. Going by this interpretation, it
follows that the special consideration under Article 335 will extend to initial
recruitment as well as promotions 10 higher posts under the Government,
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Inspite of the clarity provided in Articles 16{4), 46 and 335, the
Supreme Court is applying vague legal dynamics and delivering judgements,
which, by letter and spirit, oppose the legislative intent of these sacred
Constitutional guarantees to the Scheduled Castes and Scheduled Tribes,

The Supreme Court judgements are conflicting with the
Constitutional provisions relating to reservation policy governing promotions.
There seems to be diverse opinions in judgements, which have conflicted
with each other in the cases relating to promotion for the Scheduled Casts
and Scheduled Tribe Government employees.

Madam, some demotions have taken place in Karnataka also.
Many engineers have been humiliated. In the Badappanavar case, a cruel
joke was played on the Scheduled Caste and Scheduled Tribe engineers.
Thay were Initialty recruited on reservation basis as Junior Engineers, and
some rose to the position of Superintending Engineers and Chief Engineers.
The Supreme Court, in this case, allowed seniority to these Engineers up to
the level of Executive Enginesrs and declared the seniority from there
onwards, at par with the general category. This judgment was given
retrospective effect and in the conseguence many Superintending Engineers
were demoted as Executive Engineers and Chief Engineers as
Superintending Engineers. Great injustice was caused 10 these Engineers,
who were humiliatd. Taking the above facts into consideration, the
Government should enact suitable laws and bring them within the orbit of
the 9™ Schedule to prevent interference from the courts.

Regarding vacancy-based roster to post-based roster, an Office
Memorandum has been issued. 1t has to be withdrawn. As per the
Supreme Court judgment, all backlog vacancies should be filled up before
implamenting the post-based roster system. Hence | appeai that this OM
may be withdrawn,

i request the hon. Minister to give directions to all Stale
Govemments to reinstate the officers who have been demoted to their
ariginal postings where they wera befora their demotions.

The Government shouid come out with a clear picture of what is

going to happen to the Scheduled Caste/Scheduled Tdbe employees, who
areo working in the public sector undertakings. Now as the public sector
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undsrtakings are being disinvested, and it is the Government and the pubiic
sector undertakings which are the major employers of the Scheduled Castes
and Scheduled Tribes under its reservations policy, | would like to know
how the Government is going to tackie this problem, as many Scheduled
Caste/Tribe people are not going to get jobs under their reservation quota in
these crganisations.

As regards expanding the scope of reservations to the Scheduled
Castes and Scheduled Tribes to enable them to join the mainstream, |
appeal to this august House and tc the Government to introduce
reservations in the High Courts, the Supreme Court, the State Legislative
Councils and the Council of the Stales i.e. Rajya Sabha.

With these words, | support the Bill.

THE DEPUTY CHAIRMAN: | have got six more names. We have
decided o have voting in another four minutes as Members are present
here.

Shri Borgohain. Kindly finish within three minutes.

SHR! DRUPAD BORGOHAIN (Assam): Madam, | rse to support
this amendment. This is related to the upliftment of Scheduled Castes and
Scheduled Tribes. As the promotion system with consequential seniority is
very essential for thieir upliftment, the effect of the judgment given by the
Supreme Court needs to be removed. That is why this amendment is
essentlal.

Secondly, the people belonging to the Scheduled Castes and
Scheduled Tribes should take part in the governance of the country. That is
why | say they need promotions and they be given seniority. That is very’
essential to allow them to take part in the governance of the country in the
right manner.

Madam, there are still certain backlogs.

{ request the hon. Minister to lock into the matter and clear the
backiog.
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i have heard Mr. Kapil Sibal's argument with great attention, He
said about certain things. He also spoke about certain judgements. | have
an apprehension that these judgements may create some problems while
implementing this Bili. In order to remove those problems, it is highly
essential that the Government brings forth a comprehensive legisiation. | feel
this amendment is not enough.

Madam, this Bill relates to the upliftment of the Scheduled Castas
and Scheduled Tribes. These people are very backward. With regard to
development, we have seen sc many difficulties and unevenness, Though
we are in the midst of the 54™ year of our Independence, there is an
unevenness with regard to development in various parts of the country.
When there i8 an unevenness with regard t0 education ; and alse armongst
various communities. First, this unevenness should be removed. Certainly,
we should help these backward people, particulary, the Scheduled Castes
and Scheduled Tribes. This unevenness cannet be removed through this Bil
because it is not comprehensive. Therefors, | request the Minister to bring
forth a comprehensive B for the uplifiment of these people. Thank you.

SHRIMATI S.G. INDIRA {Tamil Nadu): Madam Deputy Chairman, |
thank yon for giving me an opportunity to speak on the Constitution (Ninety-
second Amendment) Bill, 2001. | support this Bill, | welcome this Bill
because it is in the interest of the Government servants belonging to the
Scheduled Castes and Scheduled Tribes.

The Supreme Court judgement in the casé of Virpal Singh
Chauhan, 1995 which was reported in  AIR, 1996, Suprema Court, ied the
Government o issue an official memorandum dated 30" January, 1997, It
affected the Government servants belonging to the Scheduled Castes and
Scheduled Tribes. Here, | would like to quote what Dr. Ambedkar had said
in the Constituent Assembly, "Law is made by the Legislature, but the
Judictary in its own individual consclence pronounces which law is good and
which law is bad.” Exactly this is what has happened in this case.

In this comnection, | would like to say what my leader Puratchi
Thalalvi, when she was the Chief Minister of Tamll Nadu had done for the
Scheduled Castes and Scheduled Tribes. She got the Reservation Act
passed in 1996. it had benefited the people of the Scheduled Castes and
Scheduled Tribes and also Other Backward Ciasses. R was included in the
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Ninth Schedule of the Constitution at Entry No. 257A. She has formulated so
many schemes for the Scheduled Castes and Scheduied Tribes. She
announced a scheme for giving financial aid and bicycles, free of cost, to
the girls belonging to the Scheduted Castes-and Scheduled Tribes. It is very
much in her mind to help the Scheduled Castes and Scheduled Tribes.

| would like to quote from the Hindustan Times, dated 31™ August,
2001, “The latest move will help just the creamy layer within the Scheduled
Caste/Scheduled Tribe communities in the middle and upper middie level of
India's huge bureaucratic system, leaving the large mass of helpless
employees, to run the emands of the high and mighty.” | would like to say
that the benefit of this reservation policy should percolate to the lower lavel
of the Scheduled Castes and Scheduled Tribes. ...not the upper level of the
Scheduled Caste and Scheduled Tribe paople.

| would like to point out ancther aspect, Madam. With this
reservation, there should be reservation to the women of the Scheduled
Castes and the Scheduled Tribes. Also, the Amendment should be included
in the Ninth Schedule.

! thank you very much, Madam, for giving me this chanca.

SHRI PREM CHAND GUPTA (Bihar): Madam, | thank you very
much for giving me this opportunity at the last minute,
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THE DEPUTY CHAIRMAN: Shri Shankar Roy Chowdhury. |If
everybody speaks a iittle brief, then we can lst the Minister reply.
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SHRi SHANKAR ROY CHOWDHURY (West Bengal): Madam Deputy
Chairperson, 1 would like to raise a few issues and place them before the
Government as well as the House.

Firstty, it is clear from what the speakers across the board have
said that the question of empowerment of the Backward Classes is an
extremealy, socially and sconomically, sensitive issue, but what we have also
foumd is that in our laudable desire, in our laudable programme, to ensure
empowermert and social justice, we have often come into conflict with
constitutional rights as well as natural justice. It is a contradiction. | do not
know how we will solve it, but we have to sit together and put our collective
minds tegether to try and solve this basic dichotomy.

| would like to submit a few points for consideration of the
Government and | would request the hon. lady Minister, through you,
Madam, to try and give sorme assurance, some clarification on the issues
that | am going to raise.

Number one, people like me are the members of unscheduled
backward classes, ex-servicemen. We are often toid, from State to State,
5 wew, "Raders oR 7 froyee sReH U Aeges gEe & & 4% 39 @9 &
fog o Rodws & 3¢ 78 fra W& 1 ° It is happening from State to State,
and | would like to have an assurance from the Government, while | support
reservations for the socially deprived classes, that it would not suppress the
rights of a bloc of people to whom reservations have been given. But the
Government's reservation policy ensures that the ex-servicemen are
deprived of the reservations in almost every State, | would like to have an
assurance from Madam Minister on this issue.

Secondly, while | fully approve that the Scheduled Castes/the
Scheduled Tribes should be on the revised roaster--the hon. Member,
Shri Kapit, has made a'point about it - a decision has to be taken in that
regard. How much weightage in these promotions is being given to
‘efficiency bar'? it is a matter, more or less, of procedure that since you
happen to be on a particular roster, you shat be promoted. Is any
consideration being given to 'efficiency bar'?

Number three, what is the Government's policy? Or, indeed, what
is all your approach to the guestion of ‘creamy layer' amongst the
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Backward Classes? Number four, | feel it is a very dangerous trend; | feel it
is a fissiparous step, but the demand for reservations, increasing
reservations, though justified, no doubt, for Scheduled Castes/Scheduled
Tribes, is now being voiced in different quarters of the country for religious
minorities as well. What is the view of the Government on that? That is all |
have to say, Madam.

SHRI N.K. PREMACHANDRAN (Kerala): Madam Daputy
Chairperson, thank you very much for giving me this opportunity to express
my views as well as my party's views on this Constitution Amendment Bl
| support this Constitution {Ninety-Second Amendment) Bill, 2001, subject to
certain reservations. This Bill proposas to amend the Constitution in order
to overcome a hurdle that has been created by the issuance of the O.M.
dated 30" January, 1997. This O.M. was a consequence of the Supreme
Court judgements in two cases. Those cases have been mentioned in the
Statement of Objects and Reascns, namely, the case of Virpal Singh
Chauhan and the case of Ajit Singh-No.1. The spirit of the judgements is
that the basic structure of the Constitution cannot be changed; the
fundamental character of the Constitution cannot be amended by the
legislature. This point has been well elucidated by my learned friend,
Shri Kapil Sibal, before this House. An apprehension has-also been raised
in this House. What is the use of this proposed amendment at this
juncture? The Bill proposes an amendment to article 16{4A), and i quote:

*...for the words "in matters of promotion to any class®, the words
“in matters of promotion, with consequential seniority, to any class”
shall be substituted”.

This is the amendment proposed by this Bill. The spirit of the
judgements of the Supreme Courl in the aforesaid cases is that the basic
structure of the Constitution cannot be changed. Even if we pass this
amendment, will it help the Scheduled Caste and Scheduled Tribe people
who are in Government service? | would like 10 know whether the aforesaid
hurdle could be overcome. This is the apprehension that is prevailing now.
This has to be clarified. This is number one.

The second point is regarding the empowerment of the Scheduied
Castes, the Scheduled Tribes and the Backward Classes of the country. So
many slogans have been raised during the last five daecades. The
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reservation policy, etc., are there. But what is the fate of the Scheduled
Castes and Scheduled Tribes of the country? This issue has been
alaborately discussed in this House. What is the present situation? By
virtue of the liberalised economic policy, the privatisation policy, as well as
the downsizing of the administration--which has been declared by the hon.
Prime Minister of our country--two per cent of the workforce in the Central
administration and the ‘public sector undertakings is going to be reduced. it
means, 20 per cent of the workforce wili be out after a lapse of ten years.
The fundamental right, the right to reservation of jobs for the Backward
Classes, the Scheduled Castes and Scheduled Tribes, is being violated by
the Government through its policy of downsizing the administration,
privatisation and disinvestment, It means, the Government is going to
deprive them of their rights. They have a right to reservation in
appointments in the public sector undertakings, schools, universities and
Government sectors. That right is being denied to them by following the
policy of disinvestment. ({Time belf)... Madam, | am concluding.

I would like to know from the Government, what is its policy, as far
as private companies and private institutions are concerned. The Scheduled
Castes and Scheduled Tribes, who are entitled to job reservation, are being
denied that right, due to the pclicy of the Government. | would like to know
whether the Government wili rethink on this issue or review its decision so
that the Scheduled Castes and Scheduled Tribes would get adequate
representation in the appropriate fora. Privatisation is diractly hitting the
Scheduled Castes, the Scheduled Tribes and the Backward Classes. This
issue has to be taken into account. If this goes on, the Scheduled Castes,
the Scheduled Tribes and the Backward Classes will be denied their right to
reservation in appointments in Government services and public sector
undertakings; there will be no empowerment of these sections of the
people; and there will be no social justice. With these observations, |
conclude.

SHRI R.3. GAVAI (Maharashtra): Madam, at the outset, | support
and welcome this Bill. As you have given me only a few minutes, | am
tempted to deal with the logic and philosophy of reservation instead of
dealing with the details of the Bill. Some hon, Members have expressed
their reservations about tha Bil. The logic, rationale and philosophy of
resavation -- a provis .- which has been incorporated in the Indian
Constitution -- of tha founding father of the Indian Constitution,
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3.00 p.m,

Dr. B.R. Ambadkar, is nothing but a philosophy based on compensation.
This is number one. Secondly, the social backwardness and caste system is
much more severe than the economic and educational backwardness.
Thirdly, as long as the stigma of casteism is there, there is a necessity for
making certain safeguard provisions in the Constitution, Some hon,
Members sought a clarification whether it is a matter of right for the
Scheduled Castes and Scheduled Tribes or we are doing it as a charity.
The philosophy of providing a safeguard is that it is a matter of right, it is
not a matter of charity, | feel, this philosophy will clear the minds of the
people although we have got some misgivings regarding the special
safeguards provided in the Constitution,

Oon't you think it is a national problem? Crores of people, for no
fault of theirs, were kept aloof for generations together and were not
allowed to join the mainstream. Don't you think that it is a moral bounden
duty of the reprasentatives of the people, law-makers and Members of
Parliament to bring them back into the national mainstream? With these few
words, | come to the provision of reservation.

THE DEPUTY CHAIRMAN: | thought you are concliuding.

SHRI R.S. GAVAI: Madam, | will conclude within two minutes.
am within the time limit. | am very much attached to this subject,

The Government of India had issued cerlain OMs through the
DoPT, on 30" January, 1887, 2™ July, 1997, 22™ July, 1997, 13" August,
1867 and 20™ August, 1897 which were detrimental to the cause of the
Scheduled Castes and Schedulad Tribes and which were not in keeping
with the trua spirit of the Constitution. The hon. Minister was kind enough
to negate the effect of these detrimental OMs dated 30™ January, 1997,
22™ July, 1997 and 28" August 1997. Out of these five OMs, two OMs
dated 2™ Juty, 1997 and 13" August, 1897 had a detrimental effect.

| would request the hon. Minister, --she has a progressive view and
has a progressive family background -- to give some concreta assurances
on the floor of this House. The O.M. dated 2™ July, 1997, changes the
system of maintenance of roster from vacancy-based to post-based, thus
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affecting the promotion avenues for the Scheduled Castes and Scheduled
Tribas. And, a new roster has been silently introduced. | would request the
hon. Minister to review the matter and negate this detrimental O.M. Now,
the O.M. dated 13" August, 1997, rastricting promction in relation to Group
‘A’ is contrary to the spirit of the 77" Constitution Amendment. | request
the hon. Minister to review it and negate this O.M.

Now, to sum up, | am in agreement with the learned Member,
Shri Kapil Sibal. The statistics given by the hon. Member before this House
indicates that reservation is the minimum guarantee; but even this has not
been fulfiled yet. These statistics reveal that even after 55 years of
indepandence, we have not achieved the goal which was in the mind of the
founding father of our Constitution, the chief architect of our Constitution,
Dr. Ambedkar. Cutting across party lines, we should see to it that there is
a time-bound programmse for the uplift of the Scheduled Castes and
Scheduled Tribes and for bringing them into the mainstream. This kind of a
piecemeal legislation will not serve the purpose. So, | request the
hon, Minister to come forward with a comprehensive Central legisiation,
incorporating therein the suggestions relating to reservation and promeotion,
put forth by Shri Kapil Sibal; and such a Central legislation should be
included in the Ninth Schedule of the Constitution. Thank you, Madam.

THE DEPUTY CHAIRMAN: | hope, with the same spirit, you would
support the Women's Reservation Bill, which includes the Backward, the
Most Backward as well as the Scheduled Castes and Scheduled Tribaes.

Before | ask the Minister to raply, there is a small thing to be done
s0 that the Minister, who is a Lok Sabha Member, is free to go back, and

Shrimati Jayaprada Nahata gets her rightful place to vote. Yes: Mr.
Minister.

THE BUDGET (MANIPUR} 2001-2002

THE MINISTER {# STATE IN THE MINISTRY OF FINANCE
(SHRI BALASAHEB VIKHE ~AT:). Madam, | lay on the Table a statement
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