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fatas amg Far g
The Bill was, by leave, withdrawn,

———

THE CONSTITUTION . (AMEND.
MENT BILL, 1985.

(TO AMEND ARTICLE 311)

DR. BAPU KALDATE (Mabharas-
tra): Madam, Deputy Chairman, I
beg to move:

“That the Bill further to amend
the. Constitution of India be taken
into consideration.”

_ SEwfr wewEan, & dfaam
q doitgr w1 & g wwar fadaw
W o g 1w fadaw A oW
W agt fear wmom @ 3w #§
W omagd #1 o g, faed
AT qAN Fy _NGEAT qAX Wr @

- SEEr @iy wgEW AR @ q@

[ IAA AT @ .
A31EqT, @ quma fagas &
TF " ¥ gy T8 g
& AFad F FIX A FgAT TEgan
g 5 giiw #1z &1 11 @,
1986 FT ST udAT &, g FiHad
¥ gfrardy fagial % faors o @
% | g aF gw 93 & Srhad Y g
¥ gu%! 98 araX fawmy T fF—
There are four basic tenets of de-
mocracy. There are two ‘from’ and
two ‘of’. One is freedom from want
and the other is freedom from fear.
The third is freedom of expression
and the fourth is freedom of worship.
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[Dr. Bapu Kaldate]

o MY FEW . ffg a4
FT @ SO o wOF O a5
§ =od W WA wETEY 1 gEEr
qaeT 98 g g fF g1 SAe I
FE@WT, gH AT & fF aar &
=1 AF A R AT 9 F T
A FL | IGHT A SHEHE! TG FE
Taha § ‘

There was a case of Chellapan in
1975. And this is my information, I
may be wrong, but what I have read
"8 that the Forty-second Amendment

was passed in 1976. ¥few &Y Tawy
o oW g1 WK
vy war & '
§ Sdr aug AmT g 9
s § ar § gawr

t

SRERIE

TR TE
s &ar §

e
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witeiz ¥ a3 § 5 @ F7 qEr
g3 T war § f& g@w & 9=
qeq  wigsrd w1 W fREr A
foprr wwa § 1 zAd 2 (g A4
St Wifawa & A ¥ Y omie W@t
T GIEF g | T F ar H
FE A FAESM 1 YA WAl g F9WT
qEL FZGT U 9§ W B 1 W9
FET A A g W F @ WA
q@T T | W T@ I FEEAT |
11 Td"m & dgAr FoTAC |
F o F1 A IFT FFHAT A
far aoifsew & & 780 & foad
A F WY FIH FA A TR
g, ©w frdw A9ge sl
wfed AmFa A7 FEHAT & | Wt
AHET F g W @ £ AR
wF wfq fdg gsge Jar f Sfaua
¥ SEw o fear B 1 oag
TEl § W g9 W sy §
g F g g @ g
fgar ¥, ST Hod 9 & i H,
g

i

3
&

Lalitji has said on 16th July, 1985:
The judgement had put the 12 million
Government employees in jeopardy.
Who will determine as to whether the
disposa] is in the public knterest?
Employees wil]l have to depend on
the mercy of the bureaucrats.
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WA | oW gImis
gftaq & g@n Aar w® W &
ST A 311 FT GEgAT qF faqr
S&, 311(2) & F§ Fader T
F MM, TEH FE qEA 7
I w8, TAA FO qAT AGH WA ar
all the employees will be at the mercy
of the bureaucrats. #qifF ‘T =%
@ am gr § fyad awo mwr
9 fawrr feam v § 1 311(.1)
W § 598 @ ¥y Iy fygewy aAg
that all the employees, not a small
section, as he has rightly said 2 mi~
lion employees, will be affecteq by
this. g & @i fear qaifaqaT §
R gfafFar t qamr =w@E g
This iz what the All-India - Trade
Union Congress hag said:

“The latest judgment of Supreme
Court hag upset its owp previous
full bench judgment regarding
article 311(2) (b) of the Constitu-
tion. As such, it was a retrograde
step giving full powers to the bure-
aucracy that had ‘already earned

notoriiety’ for its resort to victimisa-

tion and termination of Union acti-
vities. :

And this is very important. It
further says:

“The judgment, had knocked out
the basic priinciple of natural justice
that no one could be punished with-
out being heard and allowed to de-
fend. Thug it amounted to a moc-
kery of fundamenta) rights.”

The Government Employees’ Na-
tional Confederation has said:

“The verdict snatched the funda-
mental right of a government em-
ployee to get an opportunity to
explain his case under article 311(2)
(b) of the Constitution before
dismissal or removal for any alleg-
ed offence. The Confederation said

- the decision could agalin strengthen

v

the hands of bureaucracy and poll-
tical authority in the democratice
Set up of the country.”

Ig g ar 3T AN ¥ FE T
T wifear ot qgt 9T &3 gw &1
FAT F T FOT 1 G
fogrs § wa & wamar fagm &
F W3g T8 & AfwT F
HUHT e =T FT HIWT Q@Y
I¥ ® IF & IR A To v

AT a6 AHI9T AT A1ZATE |
EELG I T -

“Justice Krishna Iyer described
the recent Supreme Court judge-
ment on dismiissal of government
servants as retrograde and dange-
rous. He saig that it was an exam-
Ple of class biag of the judiciary.
The judgment, though well written
and readable, was a negation of the
spirit of the Constitution and was
violative of the Fundamental Rights
under Articles 14, 19 and 21. The
judgment imperilled the security of
service of the ciivil servants. There
Were only two remedies to correct
the situation—first, amending the
Constitution, and second, referring
the matter to Full Bench of the
Supreme Court. The Supreme Court
arrived at the decision it did be-
cause of too much reliance on dic-

. tionary.” .

3 2y

3

This is the point. The Supreme
Court relied too much on the dictio-

nary.

“We were not governed by die-
tionary but by the Constitution.”

T dE F A fggEar § S

ft ¥z gfqam dweT & v ewn-
T & w4 AT § AR J
a9 ¥ 99 3§ daw & fguarw @S
g v ew &5 oagw
N AF ¥ WY g q« ¥ T
TF gu g | T agH & fawrs,
q-edey fau, a9 F w2
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T ZEWERT T & F | W FEIANT
¥ Fw Iq W F fow www @
¥ Iz gfma wodr wfgd 3§ &
I gl & |

T AT AE SAAa s [ St w6y
R g §, A9gd @ qF  d99d
TgX IgFW Iar § f& agt ay
ufeefaez @ & swar (Aeme faar
Far 2, fwdt 7 [ g Rew
faar oTar & AR (/T 97 @
fefgieam A FEETE  T@d AT
Tl 1974 ¥ WY A wWEAw
g1 & ymsr g framr SEar
g (m w7 ger @ @ w@saa
19T T, IF AT TEE H
fgams, Sar Fo@q F faqq @
§ ol FAr e &K A AR
qrEl 79y A AFQ ¥ og@r feaw
mr & wx s Swar gt
F UK HH 9T F IR que-
fafome foar wr svr arfow {war -
T WY S9 AW A wEa fAEe
faar & SA9Y g Afasr I 4,
Freedom of organisation iz also a
fundamental right. gwsq FF FT
garn Aleee g, foed gowr A
dfgg A FT @A 1 A IR
T FEW AT g, ar W%
% §T ST g (% e qEEar
F& | FE off TR ARE wRS
T HAm F® qwEar a4 #%
eI G B I A £
FT A STHFL Iq AT FY A
FC GFT &1 AlHA ST TOT A/
g ST O uF & wiE & dasw
wigm | Tz @ wWE FAMTIH
Il A7 2% FlamAEl WO w0
F AR F AT Iz glAAT Fw
SIS o S e o
E, o w9 Y www § o oag
o 21 wwar 8 fa agt & o gedw
F TR FF (F iTF oF  Awgd
WET 2 AT T 799 §059 F oA
97 SRE 99 #T W@ 2, aY 39
o 311(2) & agw A W
farer o aar 21 @9 S (e
¥, IEHRr § gHT q@rm AvgEr g o
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g T oyONg E 1 TAH F AN
arfedr wafer § AR RS-
Fma 45 § sEA § ar §i”
9% Sasr  faww @ g )

For some reasons. Who ig going
to decide the reasons? “Some rea-
sons” means at the mercy of the bur-
eaucrat. He can. come ang say, ‘No,
I cannot take the evidence in writ-
ing ” zg gy Y wFar, ag7 T § )
Y FIT GBI EE arem T3 g )
™ oA 311 (2) () #§ g &
famr @t 1 o e (@ ar
g fag & =t T &

Remove, dismiss, whatever you can

 do. zadr qrae @ o g W)
e F g &N s T wy
T AET | WX AR ArwaT
F FEET T@AT &, A aAr 0
uwfeg e oo faey & g9 &
W & @ w wy wfaawm fw
Power corrupts ang absolute power
corrupts absolutely. gaAr  wiEa

T @WTEAT F 1 AR WY IR
gREege  TE &4 8, ar e
EEIge T g A §qq g |
Wi aF @ & fr g Wy
ooy wlawTlEt #1 SAEr (A
#ma'(aa’r%‘,arrtw%
T 98 far grag ¥ f&w
Fawa wfeew feg gu, ag Sfaa
T & ST AT grEEg™ 311 (2)
(@) (@) (F) ¥ 3, & g™
F OFH FAT g W)
gaF) T WA 9v [F ZEET gEwanT
g aFar g WAy IT TW@ 9,
FilF adr qF ST N G ([T
g Sun (F7 ¥ 9 3@ JEuW #71
g A foor ik s oaw #v
a9 wiEm &1 Sy g e, 98 795
gredl  H ooy aw S wrd 4,
afg @ ®ET F QL T AGI
. SRl 9T ZEET W gRm |
- # gon fourdr & Al AW uw
Ffradt dwarfas amnfas F3-
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FA g F a9 K Sqmwar g
wamaa#@rwmg,
§ @ ot s g fE dwaeda
gtwyT o0 gt &, 7 7g o ST
g (% dmaw ¥ go T aEw
g @Fa & | AlFA (oawr gfam
o At @), wERr o @
@y gTr W TEr A FaH A&
AT T1'gT, (% FICOw AF wvEr
F WAT AT AT FAHT SAIEAT HY
T AT (FET T sglaw ¥ gEsr
guar gY 1 TAimd § agy weiar
¥ WA W AGH FA F fad
7z fadgw @mam g 1 W faaes
¥ 9f@. 9 3@ 9 F AOS G

misz mrfwd, qHofoUdwo waaYT F -
Ffed § T W OF AR fEEr
M T} TAR F FO ZATT T
g ¢ ) TR A oA glag Ao
fodfio & &T 332%61333%1
qgl F FEER TG WE g oY
fafﬂwﬁﬁ’i’r qIE Y IEY SHEY
fealma fFar ol @ aom & & T
@ ¥ 311 ¥ gaAT@T ¥ 1 311
(m) (@) (@) ¥ ¥ 311 (1)
aga zaFT fqarar
TIT &1 WF g gE AR W AA WA
IOy 9T 1975 H [mREx =Hww
FTOH FT A TAT I ST & § ITF)
feafug w3 faut war fsrw 4T GEHI
fear war fo A% A ad feafan
T B wEl & 1 @ wed
By gE FE FT ohgAT  §
gadr W g2 &t deor falaw afg-
AT T, 1965 FT €TT 19 | FATS
1 ¥ s (e s (gar 7w )
a9 fremde faem &, ) a7 "=
Ry gE P F 74 3@ TE IR
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( =10 WY FrEIT )

¥ wmfeww 226-227 A% & Fe
degewm F Tgq W1 U¥ FL waw
I TS Fea H WY 93 ¥ ) 75y g3
gFE FE @ A X wEr (%
What did that High Court held?
The High Court held that no opport-
unity had been given to the respon-
dent before imposing the penalty of
compulsory retirement, ang on the
basis of Chellappan’s case the order

is defective. WEd S3W &% ®E A Ug
b fRar A9A & &9 F oA T
T gU ST AT FE AL IAXA A [qqr §
ag miey fewfrea §, Iwq 7@ §
#q g 1 FF W w@w arag A
YT (UF FTLH IGT AAT FT FTEVE -
. gwa 9 F @A g wE {9y
T ogg &gy (& aF W ) oww
9 W Aqa qeF A A 9477,
o feeg sFHT, TEEH TEATIETy, TRy
HEd aqr sifezq 9e® | o= qiw
WA Y A9 F AW aAg FA AAT A
TR o WE (oo (o (=
I FEAE FEd (EEEe #
& w5 ag Siva @ Few 9w #
Sieew sFT 7 (Ew@fer a1z T |
qF [N ygd Ty zalwo ggAr
qARAT § FFa v T angde frar
2 T A ¥ § (e gfmardy
Il a7 e ag duar (FaT, @ H
WAH! 95 FT YAT I} AR g
IR faei' @Y (s Hag #ar g
The main argument in Chellappan’s
case, I wil] give you:

*‘This principle of natural justice -

- bhaving been expressly excluded by
the Constitutional provision, name-

FF & & & faw AWAE W@
f& gm owm ¢ 1 311(2) W

Y qg Hgr § provided that
gffwill not apply. ¥g TTE Y

K OB GRS ) CON L B

w oSt & ai® 311(1) &
warfas sYsy 3o gEAeedt w9
wroawar & 311(1) ¥ Sy A
wr & 7T 311 (2) F Qo dlo Hlo
¥ owra & AT gW aT WX AW
st frfige =w A wfeEw
#F a2 oy @A g gr =Ry
1t is already excluded by the clause
itself. AT GATLY WU &T a0 (@q g AT
FA AT A[q Kl CFFE FLAT
? fedly #TU@EW &1, ag FOA gas!
T8 wrfey {Fr Frmaw o qatTw
o B SFT & U §fEs ey
& ot w0 gAw § 9 W § AlEA
fgafer T wex arge faasr oF @y
wasr ¥ @y 9y (F g@d F GIA
T W7 AUZY q agq &Y TO TI99

T % oo &Y FIT 99 W w9 3T 1

Ja wieew &% g a%ar § 59 9
THFTE FC ] 311 ¥, 1975 W
IR 2137 UFEEFQE (war ar ad
gragie #gr a7 N ¥ @R 7
when the emergency is there. 21 is
out. So, 21 was out and we were in

jail. IWTX WTIET WEX WY foar sy ay
fr wrRy FrE mew TR T4 g,
g ACIHAE AT 6 9T | FIST
gar (& g smwaw wro adY, &
gear & AT S &4 @ g R 9
T qEl AT because it was an
emergency. IAGET ¥ WX 9FY
¥y, ST ¥ W @Fy ¥ WY
F® M AT ¥ g
F FRO IT AT AT  FIST
(war av 1 3A & FEOW KT oAT |

. No Government has any power in
ly, the second proviso to clause 2 the name of democracy. You form

of article 311, there is no scope for your separate dictatorial Govern-

reintroduding it by side door to ment. I have no objection for that.

provide once again the same en- ;g’:n ‘:tet :V“HB figh;c That is a diffe-
er.

quiry which the Constitutional pro- w ut 11 you say you are &

democratic Government, then your
government should not use this sort

vision has expressly prohibited.”
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of power, where the principle of na-
tura] justice is excluded on this or
that ground.

T a9 Wi wee )i ' oI
qIa w WIRT I FEAT AT )

o WY SRR wEr

The second proviso is based on
public policy and is in public interest
and for public good and the Constitu-
tion makers, who inserted this in
Article 311(2) were the best persons
to decide where such an exclusionary
provision should be there in the Con-
stitution in which thig proviso should
apply. ’

S
IqF EATTE IR ag ATES ST |
@Y @A ¢ oar fawrer 3w g oAy
they are the best judges.

§ T @ F @y ST JF Y &
IF A W S s ot mrwtew §

g wfafafaa ww7 & fag =w
gW @3 gr & Ot za% S ¥ &)
TR AW AM@l AL & AT ¥ Wg

~

[ 13 MAR. 1987]
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grEs ¥, T9 3T gET F JIAHS
¥ 3 "B ¥ UF T 4T qgaar
g 1. (wFgm) @ =F f9q -
qfesr ¥ 78 ¥g far & f5 =
2, 311(f) IR (2)(F) T
() ¥ 7 faar & % SO Aq
WIEq THFEIS F< @ &,
Fr F# 7 U fomr 1 SER ag
WY g Al & wgr & fF way @Y
diaam @ifw fawar § s & sasr
e FL G 8 |

¥ omar g f& g
R, arfs =marfasr &1 3@ &
N AEE@HA T AGYT & A

Therefore, I am here,

I AT FE E, T WG A
gan faar g—

—*“And there is no compulsion to
overrule it—even if the other poiint of
view were to appear to be more ‘at-
tractive’ it is neither a good nor a
sufficient ground to overrule Challap-
pan.!l

g AT SRE agd TEawrd fwar (@
qA F AGT ATRAT A@AT § ——

—*“After all what does Challappan
do? It does 'no more than enjoin in
the context of Rule 14(1) (a) and
therefor, as a logical corollary, also
in the context of Rule 14(1) (b) of .
the Railway Servanis (Discipline and
Appeal) Rules, 1968, that an emplo-
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FY AT X TGT FW FE A AW
F T G- qFAT ARRT WK
area feaef Fwmas § gy
T AT G § qE FE T g fE—
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[ =to Tiq % 7813 ]
yee must at least be heard on the
question of quantum of punishment
before he ig dismisseq or removed
from service without holding an
jnquiry. The ratio of the decision is
So innocuous that there is hardly any

~—They are the best employers.

need to overturn it.”

I A7 FE AE (& w7
war Al o U¥ Ew oF WERT &
Fa (& o TogT FW A BEeT
foar, UF IH FW ¥ FA AW
gAY, TEY WaTEH FA B} A
HTaegEaT qEr of | Our FTWH SHET
FET W R

7 AT &, o A § S
oy fawer o ot & & S O
fad muwr ew @ A (6T
AT qIT HT A FEw | § d-
fr o waled Fgn W@ g iF
W ouw AW o oum ¥ Efwdw A
wi-eqeed &1 foge ¥+ fag, ofedw
A sraegwar e 81, ag F% fag
‘grEW(AF ST ' — G AN
¥ waw Wi FEI, WS aTE A A
F% FUQ T F g AW T
@R T F& FQT (& I W
¥ gEwiad el #r oy giafes
FaAr wlgh—

—That should be the lever of the

% Fg0 & 1 § za% g gam @
W g F S mewr w39 fedw
T Aogd & 79 § We g, Ia!
e a8 311(2) foww #9 wgrfw
T Miwe wifsd, a8 it 311(2)
A (3) & R FE AW J

per

¥ Fga & Sudr giwe fHenr o
A1 qTEC FY AN WG FHIAT ATEAT
g IF e St are-aT Fegdr g fw
g W6 § H= THANX &
IR F SV wewT WGl § AT @, SHaT
O T HT WIURT W § | o
F13 qifaferd  awer AT , @
TTEHTT TE aoft ¥ &<l § L ;9 ofy

FT

"

3

ST § fF & #reodto &o 125

31
A

afgamit & TR #
w=or g d91 feam U & 39 aWg

-whole process of change iin this coun-

try. , T owge & fag e A

When you feel a political necessity,

f& ar afwmw @t = ag &
fag T o SEF TR W [W|MH
gfcade &I SfF gqar & MT Ty
@1

AT 0F U Y wY gEav e
fF 3w AR Tw T 9T T WrE,
aar g ff g @ & AR F of mear
g f& agm & 1 #1538 7d .,
Y Y ST | IR T WA AE IUHT
§gd ST Al 36 AEAw Il
¥ 74 qFT AT GEAr W ey gy
Sy, 7 FwAT fawew, i8S

you run, you rush,

T WM WAL JgE W7 A
W ey Fg1 fF @ azer aga
HIEqe% § 17 20 q0@ {AGL T ASY
f5 zat st T frdrer @7 ) A aE
T @9 § W W g9 AT da
¥ ag v wm fFoIsd oy wfa-
T E A+ 7 w0 eI
ghg § a1 qg 3w 7@ | zEd fAu
A I TRATD § F9 A A
¥ o fr,

This is the sector which helps the

S St WA | 8 KT #R
pare developmental processes in thi -
waref, e qeard et ¥ ey untry. ° ?
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aef afiat ¥, wofeat § b
T T & H ) § ) UPR §O
Anr qATE T WX gaw ) F@ g\
TATE AET FX THA § FI G F@T
&\ ITITHIY. TG g/ FI 1 qAT-
far #199af F §q 7 g7 # A=A foat
F3q & | T gF T9H T I | T EH
wefaat A 5@ § 0 A¥ ww IR
T GHAR AFT X FEWIH AU 9,
SUE & BITIAT § | g A o AAq|
e ¢ AfFT SHwT Wood a8 € fF
gAY AT AT BT AV TET FHIA Sy
F fogd giy T FA O q
W ST AT wF Q¥ FEA gHER B
far i o wiam R g7 WS-
- qodew wRfads ¥ R ¥ asT

EEErET:
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It is a contractual and mutual un-

derstanding amongst the both,

qg UF FFzde g 098 § T=q0e
HewfeT &, gow ¥ guwerr g 1
fras fa? 2w = gomER & AE
W waw F fau, 2w &
frm &1 wfmr @ A
N F fog oW 3@ o311

[ 13 MAR. 1987]
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F1 GEAT ¥ § Y W@ ar 1y
IA 9Ty gww Isg R wAeg @
W OH wg 9 FE OF W
T sgdwgE 7O AR FEa fE

you are my slave.

175
x
3
%

4

EEE
EEE
CE|
7

¥ geat o F far 5 mmw
FAOST S, B AT o 7 IR
Fgr fF g9 gTT woT ) gET g
gz &t ¥ sfaem #v fr wv e w
qaT ST 5 A eRta ¥ faw g
fafeed & wg T a8 qR OATH
Y ar s SR sy awr F wead
A FEA § IHE! ATH AT A
& T g woew F 9 AT F 0
1 AT ¥ F a1 dEen @ T
IER g ¥ 9 F fAu QA AgF
a wi gz &t fufwedy & ar ag
gET & 1 98f F A4S gUST AT ANIE,
72 wifss & wH wr dAg
3 ofFT ®w A gg TF TP TR
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[ =to a1g Fiwa1d]
FQO § ? WX EHIT AT THT AG
TG AT & A WO T AIAQ
Efr s uT s st I S fas
WX &F AW §, IAY AT FAAGRT I
FHY 2 ¢ g A € fR ue e e
T FT GFA I A FAAC T 37 g1
% wfr 78 3 g g, favgw wiw
T 3T AIAr g, e wrOr wad<
HEAT FIA IAT  qLAW TAIG FT HGHT
qr q14 AT FHL HI ATAT 4 A
* fF 98 SawT vam HF 487 gA
) AT IFFT AL AR F ug

w1 X, T wTL Wt ¥ A A
- g afed Sar Y wreRT A " §
T @ & Y @ FE omA A
WY qAIQ 9, AfRT T T FAE AT
@ W A fare Wiy frv gw @€
w3 faas s @1g I, Y F
T ERAa § qed o) fagral
% fears 3} SR o aw
& W AT ST A T @RT |
N A A@ wEE 5 @@
® qT AT FAHE W@ F ferwad
tfgy & “¢” F @y v dar gar
“dY F AT W=7 AT 1 AW
g & f& 3= gfvaa F "l
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faFta g § o AR agl F T
nal f¥ fagy @/r 48 § SAF gq
Wy T g, 2 Afea  ag  ad
gy f& AgAw o 3 & Y ag wgan
5 = =afgasqr giffwsor @
A g FAfsferfrre dFame-
FU AR AfEfEdeT ST @ @
TEHT WAL JAT AR W A AAS-
T 9T gAmi T o' oA TE 0 F AR
# g gt i araed feade 9§
o & R 9 denr § 4 afes
qGT AW FT Al fearde 7
w® g 181 ag uF gfaa 9 SqEr
311(2) faeF s fagsr Ay
¥ frmre &, SEe foea ST
S W FArEHe § araeet fga-
%z gfaw aga wE AR § WiT TG
T gifgg f5 faw 7@ Tw.diomdo
¥ gar g | ahodtoHifo FT AT AAT
?, T AH wFTa FIF w7 WNF foaqqr
dY 378 9B AT | FfFT 78 fGF uFo
& omrS FTAE § W W FE gearAl ¥,
sk H agam e o & 5

ST TR QTG AN § | AT AW AT A

T wsy § #ifrdT § 9 T
Frew frewr - aw § ey w2
faar a8 1 gard aawwr & fag o
W TfET, 99 4 F 919 AT
@ g gfgsrd IEr T MY
HaT feaT 37 & o H Ad 7@ § ) g9-
fg & wgm § 5 ow st gfaane
Famr ag @ o faraes @@
A FT 9T AAY *T | zgfag aF -
#ferwR g7 78 FRy fF oA F )

e, ¥ wgm g fr gl
o7 fas FA @R 9T T &, FwIAT
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S @R 9T 7 &9,  ag
Wt w7 @ifar & & fadey &=
Y % ¥ ATHY WA 3§ AW
T WIE | ZAF A TF &, UF Afgs
g Sdifan SEAT & g -
WF WA § A 3R e @q
& fou ot 3o W arfeat IR WA
¥ ogr gAR fRwmr ¥ vy geoar
g g, Y AW FA 7 A qAA
g AT H Al g SEAT gEE HLAT
UF ArFqifad FEAT FT FHA G A

311 (2) #R 311( ) ar g sawt
gt faar s 311 (1) aﬁsmrm
wr afqg ) & ag Tgar § 5 oms
fag o | g fr Sasr s &

The question was proposed,

THE DEPUTY CHAIRMAN: Now,
Mr. Madan Bhatiia.

SHRI MADAN BHATIA (Nominat-
ed): Madam Deputy Chairman, Jesus
Christ on the Crosg had said: “Father,
forgive them; they know not - what
they do.” Dr. Bapu Kaldate does not
seem to know what he is doing.

SHRI KALPNATH RAI: Right.
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SHRI MADAN BHATIA: Madam,
I have never come across in my short
parliamentary career a Statement of
Objects and Reasons of a Bill which
is so totally at variance with the con-
tents of the Bill. The speech, of
course, runs along the Statement of
Objects and Reasons. But, so far as
the Bill is concerned, this is not only
totally irrelevant, but is also com-
pletely contradictory to the State-
ment of Objects which the honourable
Member hag moved.

Madam, the Statement says:

“The recent judgment of the Su-
preme Court on article 311(2) of
the Constitution of India upholding
the right of the Government to dis-
miss or remove from service or re-
duce in rank a civil servant without
an inquiry or without giving him a
chance of being heard wil]l reduce
the status of the civil servants.”

This has been the refrain of the
speech of the honourable Member that
as a result of the existing provisions,
namely, article 311(2) and its exposi-
tion by the Supreme Court, govern-
ment servants can be dismissed withe
out any opportunity of being heard.
So, the honourable Member bhas pro-
posed that article 311(2) should be
deleted. Now, let us go to clause
(2) of article 311 and see what it
says. Article 311(2) says:

“No such person...” —namely,
the Government servant—" ...a8
aforesaiq shall be dismissed or re-
moved or reduced in rank except
after an inquiry in which he has
been informed of the charges
against him and given a reasonable
opportunity of being heard in res-
pect of those charges.”
[The Vice-Chairman (Shri M. P,
Kaushik) in the Chair].

Now, Sir, the Bill says that Clause
(2) shall be omitted. Are you really
serious about omitting clause (2), Mr.
Kaldate?
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DR. BAPU KALDATE: I am se-
rious and I want redrafting of it.
That is what I have said.

ot FIIY W : g3 WA
fearayma. . (saqua)

SHRI MADAN BHATIA: You have
nof said it. Can redrafting be done
at this stage? '

SHRI KALPNATH RAI: No

SHRI MADAN BHATIA: I am res-
pectfully submitting, Sir,...;

SHR] GHULAM RASOOL MATTO
(Jammu and Kashmir); Sir, this is a
Private Member’s Bill. Mr. Bhatia,
this is a Private Member’s Bill. I
would like Mr. Bhatia to enlighten
as on the legal aspects of the Supreme

Court judgment. That is what I want. .

(Interruptions)

SHRI MADAN BHATIA: That is
" what I am going to do.

THE VICE-CHAIRMAN (SHRI M.
P. KAUSHIK): Please address the
Chair; do not address him.

SHRI GHULAM RASOOL MATTO:
Let him explain the legal aspects, Sir.
'(Interruptions)

- SHRI MADAN BHATIA: I am do-
Ing exactly the same thing, Sir.

Sir, the honourable Member says
eclause (2) shall be omitted. This is
what he says in the Bill. In fact,
Sir, it is clause (2) alone whlch is
helptul. ARl

DR. BAPU KALDATE: It provides
for something more and therefore,
there is a contradiction and that is
why I want redrafting of it.

THE VICE-CHAIRMAN (SHRI M.
P. KAUSHIK): Mr. Kaldate, why do
you speak while sitting?

SHRI MADAN BHATIA: T respect-
fully submit that it is only clause 2
cantained in this Constitution, grticle
811, by virtue of which a Government

[RAJYA SABHA]
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servant has been given the constitu-
tional . guarantee and protection of
hearing before any action is taken
against him regardmg dismissal, re-
moval or reductlon in rank, And if
you omit clause 2, if you pass this
Bill, that would mean the constitu. i
tional protection and the guarantee!
which has been enshrined in article
311 will stand omitted. And the Go-
(vernment servant will be left totally
forlorn so far as the constitutio.aal
protection is wconcerned.I respectful-
ly submit, Sir, that this may be a
Private Member’s Bill but I should
have expected a little more serious-
ness from the hon. Member in pro- |
posing to amend the Constitution be.
fore moving this Bill. The Constitu-
tion is a sacred document. Tt was
given to us by the founding fathers
of India. If you want to amend the
Constitution you have to spend days
and nights in studying the rationale .
of any particular provision which you
want to be amended. Here is an
hon. Member who comeg forward
with this Bil] seeking to amend arti-
cle 311, without having read article
211, '

SHRI KALPNATH RAI: He will

apologise.

SHRI MADAN BHATIA: Secondly,
the hon. Member says that this provi-
sion was introduced in 1975 during
the emergency. He also quotes Tulsi-
ram Patel's case. Al]l that I can say,
Sir, is that the hon Member has been
briefed with regard to a few particu-
lar paragraphs from that judgment but
has not read the judgment. This pro-
vigion, article 311(2), as is standg to-
day was introduced by the founding
fathers of the Constitution in 1950
when thig Constitution wag adopted
after -a long ang arduous debates in
the Constituent Assémbly, and this
provision wag introduced on the basis
of section 241 of the Government of
India Act, 1935. The whole provi-
sion wag lifted and incorporated in
the Constitution after a thorough de-
liberation by the founding fathers
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of the Constitution, Articlg 240 ig
identipal with article 311(2) of the
Constitutjon. (Interruption) 1  will
come to (3). So to say that this am-
endment should be deleted because it
was introduced during emergency is
nothing but travesty of truth.

~ Thirdly, Sir, in the Aims and  Ob.
jects the hon, Member says that the
ruling of Supreme Court will defi-
nitely stop the flow of efficient and
highly qualified persons into public
services and they may go to foreign
countries. So the assumption is that
these Government servants and pubd-
lic servants enjoy greater protection
in Britain and the United States,
these democracies, than in India. I
wish he had spent a little more time
in studying Tulsiram Patel’'s Judge-
ment in the Supreme Court. In that
. very judgment he would have come
across the whole detailed position ex-
pounded by the Supreme Court as re-
gards the civil servants in the United
Kingdom, In the United XKingdom
there is absolutely no constitutional
or statutory guarantee so far as Go-
They hold their office at
the pleasure of the Crown
. and they can be dismissed at
will, T will draw the attention of
this hon. Houge to the position in
Great Britain. In England, except
where otherwise provided by statute,
all public officers and servants of the
Crown hold their appointments at the
pleasure of the Crown. When a per-
son holds office quring the pleasure of
the Crown, his appointment can be
terminated at any time withont as-
signing any cause. In 1970, the
House of Lordg held: “It is now well
establisheg in British constitutional
theory at any rate, as it has develop.
ed since the 18th century, that any
sppointment-ag a Crown servant, how.
ever subordinate, is terminable at
will unless it is exvressly otherwise
provided by legislation” And  the
hon. Member thinks that it you take
awav the protection nf Clause (2 of
Article 311 they will #n to Britain
to enjoy greater protection.

4P,
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The hon. Member has quoted Chal.
lapan’s case and said that the Sup-
reme Court hag reversed Chillapan’s
case inasmuCh ag in this case the
Supreme Court said that here was a
man whose services were terminated
because he was not affored any oppor-
tunity of being heard. Now, this
is nothing but an example again ot
ignorance on the part of the hon.
Member with regard to Chellapan’s
cage, In Challapan’s case, on
the other hand, the Supreme
Court intervened on the ground that
although the inquiry was hot held and
it might not have been held at all, but
the circumstances were such that
they did not warrant the dismissal ot
the Government servant and imposi-
tion of a major penalty and it was in-
cumbent upon the disciplinary autho-
rity to take into consideration the en-
tire conduct of the Government ser-
vant, surrounding circumstances
and the nature of the misconduct that
he had committed before coming to
the conclusion that his services were
required to be terminated without any
inquiry, It wag only by way of pas-
sing observation that the Supreme
Court held that when a Government
servant’s service is  terminated, he
should also be heard, This pbiter dicta
of the Supreme Court in Chellapan’s
case came up for consideration in Tul-
si Ram’s case. In Tulsi Ram’s case,
the whole question was gone into in
detail. Tulsi Ram Patel made history
in the Supreme Court by tak'ng re
course to proviso to Article 311(2),
not to Article 311(2) but *o proviso
to Clause (2) of Article 311.  Tulsl
Ram Patel was a permanent Audltor
of the Civil Defence Accounts Depart
ment of the Government of India pos-
teq at Jabbalpur. His increment
wag stopped for one vear by the Con.
trojler of Defence Accounts, When
he received the orders. he roes into
the roem of his superfor offirer. He
says “Whv has mv increment been
stopped?” "His guverinre officer-reo-
lies: “I have no au*horitv to stop vour
sincrement” Now, Tulsi Ram Patel
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Whnose champion Dr, Kaldate, the hon,
Member, has become, took up an iron
rod, struck him on the head and
threw him down the chair. He start-
ed bleeding profusely. The gentleman
had to be removed to the hospital.
Tulsi Ram Patel whose champion Dr.
Kaldate is, was arrested and convict-
ed. When he was convicted, then
Clause (a) of the proviso to Article
311(2) was invoked which sayg that
if a Government servant is convicted
by a criminal court, then in that case
further inquiry shall not be necessary
angd his services should be terminated.
So his services were terminated, Tulsi
Ram goes’ to the Supreme Court.
Supreme Court says, ‘ if in circum-
stanceg such as this a further inquiry
is called for before taking any action
against Tulsi Ram Patel, then  this
will be nothing but a travesty of the
principles of a natural justice” And
it is for these reasons that the found-
ing-fathers of the Constitution intro-
duced this exception to Clause (2) of
article 311 which ig in public interest
and for public good because a Govern-
ment servant is not merely a contrac-
tual employee but he hag a status, he
has a responsibility towards the pub-
lic, that invisible body which is the
State of India. He owes a responsi.
bility to the State of India, to thepub.
lic of this country. Ang if 3 Govern-
ment servant behaves like this and
convicted by the court and then he
has the audacity to demand a fur-
ther inquiry before any action is tak-
en against him, thiz will be reducing
the principles of natural justice to
utter nonsense...

SHRI KALPNATH RAI: Mockery.

SHRI MADAN BHATIA: There.
fore, the Supreme Court upheld this
particular interpretation of the pro-
viso to Clause (2) of article 311 which
says that no Government servant shall
be dismissed without a hearing. But
then there is an exception which
says: ‘Provided further that = this
clause shall not apply—(a) where a
person is dismissed or removed or

. ciplinary
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reduceq in rank on the ground of con.
duct which hag led to his conviction
on g «ecriminal charge” This is all
that the proviso (a) says. And he
says that thig whole clause should
go. If the whole clause goes, then
why is he talking about the proviso?
Then, Sir, the hon, Member has said,
“I will take back this Bill provided
this hon. House can point out some
alternative safeguards so far as the
Government servant is concerned”
Now, I respectfully submit again, Sir,
that the hon. Member has not read
the judgment, The Supreme Court
says that there are eight safeguards
before the proviso to caluse (2) ot
article 311 can pe invoked. And they
are not only sufficient but they are
also completely efficacious and are

. adequate safeguards before any pro-

viso is invoked against a Government
servant, namely that no enquiry need
be held. What are those safeguards?
I have read proviso (a). There are
provisos (b) and (c). Proviso (b)
says—“Where the authority empower-
ed to dismiss or remove a person or
to reduce him in rank satisfied that
for some reason, to be recorded by the
authority in writing, it is not reason-
ably practicable to. hold such
inquiry” Proviso  (c¢) says
“where the President or the
Governor, as the case may be, is satis-
fied that in the interest of the security
of the State it ig not expedient to hold
such inquiry.”. The Supreme Court
says the first safeguard is that this
proviso cannot be invoked unless the
disciplinary authority comes to  the
conclusion that the misconduct iz of
such a category that it calls for a
major punishment, namely dismissal,
reduction in rank or removal, And
before any such opinion is formed by
the disciplinary authority, that dis-
authority must take into
consideration the entire historyv of his
service, his entire conduct, the surro-
unding circumstances in which +‘his
action is sought to be invoked, the
nature of the misconduct or the char-
ges against him. And unless and
until al] these circumstances point to
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the taking of a major penalty, none
of these provisos can be invoked. This
is exactly what happened in Chella.
pan’s case where the disciplinary au.
thority did not apply its mind to these
factors. The order of dismissal with-
out .inquiry was struck down by
the Supreme Court and I will draw
your attention to what the. Supreme
Court said in this regard, This is
what they said: “It is obvioug that in
considering this matler the disciplin-
ary authority wil] have to iake nto
account the entire conduct of the de-
linquent employee, the gravity of the
misconduct committed by him, the
impact which his misconduct is likely
to have on the administration and
other extenua‘ing circumstances or
redeeming features if any present in
the case and so on and sO forth.” And
Tulsi Ram Patel’s case says so far as
Chellapan’s case is concerned, it is
not possible to find any fault either
with the view that neither clause (3)
of second proviso to article 311(2)
nor clause (1) of rule 14 of the Rail-
way Service Rules, is mandatory or
with  considerations which have
been set out in the judsg-
ment and ‘so on. They have
not expressed any disgent. They
have rather concurred in the judg-
ment of the earlier judgment in Chel
lapan’s . case that this ig the first
safeguard which is imposed upon
the disciplinary authority before
invoking any of these provisos. Then
the second  safeguard is that
under the service rtules the Gov-
ernment servant has got the right
of appeal] against the order of the dis-
ciplinary authority. And before the
appellate authority he has got the
right in the exercise of his right of
appeal to say that the penalty of dis-
missal or removal is too harsh and
should not be imposed upon him. And
the appellate authority will go into
this representation made in appeal by
the Government servant, Number
three, the Goverament servant has
got the right to tell the appellate au-
thority that the situgtion has changed
as a result of which it is possible and
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practicable to holq an inquiry. It is
reasonable to hold an inquiry and if
the situalion has changed the appel-
'late authority is bound to hold an
a.nquiry. Now, in a number of cases
it has been statedq that post-hearing
sh.ou?d be provided inslead of pre-
hearing," For instance, when a per-
son’s passport is imoounded, the Sup-
reme Court has said that before the
impf)unding of the passport the oppor-
tunity of hearing need not be given
but after the passport is impounded,
the hearing must be given. The Sup-
rYeme Courtsaysin this case that post
hearing is available to the Govern.
mept. servant by way of an appeal or
revision. The fourth is -that the dis-
ciplinary authority cannot dispense
with inquiry arbitrarily. The restric-
tion is contained in the Constitutin
itself. It says: when in the interests
of the security of the State it ig not
expedient to hold an inquiry or when
it is reasonably not practicable to hold
an inquiry. Now, I give two examp-~
les. In my professional career, I came
across a case which I dealt with in
60s. In 1965, when Pakistan attacked
certain portions of Jammu, there were
some employees of the Civil Defence
Accounts Organisation of the Govern-
ment of India who were in position in
that area, They ran away. They left
their posts and ran away. There was.
no one to look after that particular
department, In those circumstances,
the President of India terminated
their servicegs on the ground that it
is expendient and in the interests of
the security of the State that they
should be dismissed without inquiry.
Will this hon. House say that the Pre-
sident went wrong? Then take the
case where it has been said that rea-
sonably it is mot practicable to hold
an enquiry. In the Tulsi Ram Patel’s

‘case, there was one such connected

cage that came for consideration. Me-
mbers of the Central Industrial Secu-
ity Force went on strikes and on
agitations. who were looking after the
Bokaro Stee; Millls. They shifted
their activities to Delhi and thev sta

rked indulging in the same hooligan-
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ism. Some of them were arrested.
They were released on bail. They
went back to Bokaro, In Bokaro they
created such an atmosphere of vio-
lence, intimidation and terror that the

Government had to call in the army -

against the security force. When the
army was called in, these members
of the Central Industrial Security
Force dug in the sand bags and held
the armoury, captured the arms, and
prepared themselves for fighting
against the army. The army announ-
ced to them on the loudspeakers
and otherwise that please surrende:
your arms and give up the control of
the armoury. What was the result?
They starteg firing back at the army.
Omne Major was killed; three soldiers
were killed. There was a pitched bat-
tle for a number of hours. Ultimate-
ly, the army overpowered them and
after that many of them were arrest.
ed. Cases were tried against them.
When it came to holding enquiry
against them for taking action against
them for dismissal or removal they
started intimidating and terrorising
al] the witnesses. Many of them ab-
scondeq and went underground so
that there should be no enquiry
against them. In these circumstances,
second proviso (b) was invoked
against them that it was reasonably
not practicable to hold an en-
quiry against them, and the
Supreme Court said, if in circumstan.
ces such as these you still call for an
enquiry, then you destroy the whole
administration. They lost in the Sup-
reme Court. They have found a cha-
mpion in Dr. Kaldate, and the hon.
Member sayg it has been left to this

hon. House to decide whether these

clauses should be modified or should
not be modified. Supreme Court says:
‘We do not express an opinion. Let
the Parliament decide whether it is
good or it ig. bad’ Arain, the hon.
Member hag shown total ignoranes of
thic judement T will draw the atten-
tion of thix hon. House to the rele-
vant provisions, and what the Supre-
me Court saye about the rationale of
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these provisions, The Supreme Court
says. _
“From the nature of things, the
task of efficiently and effectively
implementing these policies and en.
actments, however, restgs with the
Civi] services. The public is there
fol‘e vitally interested in the eﬁ’l
ciency and integrity of such servi
cey, Government servants are after
all paig from the public exchequer
to which everyone  contributes
either by way of direct or indirect
taxes., Those who are paid by the
Public and are charged with public
administration for public good must,
therefore, in their turn bring to this
charge of duty, a sense of responsi-
bility. The efficiency of public ad-
itiitistration does not depend  aaly
upon the top echelons of these ser-
vices: it depends as much upon all
the other members of such services
even on those in the most subordi-
natp posts. It is. however, as much
in public interest and for public
g00g that government servants who
are jnefficient, dishonest or corrupt
or have become a security rvisk,
shoyld not continue in the service
and that the protection afforded to
them by the Acts and the rules
made under article 309 and article
311 be not abused by them to the
detriment of public interest and
public good.”
This iy what the Supreme Court ':aid
and the hon. Members says that the
Supreme Court has left to this hon.
House {o decide what ig in public in-
terest and what is for public =ood.
Then, Sir, T was dealing with the
various safeguards. 'The third safe.
guard which T have alreadv pointed
out, which the Supreme Court has
laid down, is that the disciolinary
authority cannot dispense with the
enauiry arbitrarily. The Supreme
Coutt savs:
The disciplinary authority is not
exnected to dispense with a disci-
plinary  enquiry liehtly or arbi-
trarily, or out of ulterior motives
or merely in order to avoid holding
the enqulry, or, because the depart-



277 The Constitvtion

ment’s case against the Govern-
ment servant is weak and must
fail.

The hon. ' Member, Mr. Kalpnath
Rai was asking me what clause (e)
says. Clause (c¢) says that the decision
of the President or the disciplinary
authority under clauses (a) and (b)
shall be final, But the Supreme Court
says that it may be final at the ad-
ministrative level; it is not final so
far as the courts are concerned. The
Supreme Court sayw:

The finality given to the decision

of the disciplinary authority under
article 311(2) is not binding on the
ecourt so far as the power of judi-
clal review is concerned. In such
a case, the court will strike down
the order dispensing with the en-
quiry as also the order imposing
penalty.

Sir, the next safeguard is, the reasons
have to be recorded in writing, sub-
clause (b) of clause (2) of article 311
says: -

“where the authority empowered
to dismiss or remove a person or
to reduce him in rank is satisfled
that for some reason, to be recor-
ded by that authority inwriting, it
is not reasonably practicable to hold
-such enquiry:....

He is not to decide in the mental
working of his mind. He has to give
cogent, relevant and material reasons
and he has to record those reasons,
why" it is not reasonably practicable
to hold an enquiry, The Supreme
Court says in its judgement”” The
reasons must not be vague, The
reasons must not be merely a repeti-
tion of the provisions contained in
article 311(2). The reasons must be
detajled reasons. They must be cogent
reasons, They must be relevant rea.

sons.” Only then, the enquiry can be

dispensed with.

Then, the Supreme Court says that
although article 811(2) does not say
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that the reasons should be communica-
ted to the Government servant con-
cerned, they must be communicated
for the simple reason that a Govern-
ment servant who is dismissed with-
out an enquiry has a right to move the
court to show that there were no
cogent, relevant, reasons for taking
action against him, without an en-
quiry. Those reasons would be justici
able. Therefore, he has a right to have
the reasons communicated to him. If
the reasons are not communicated to
him, he can go to the court. The
court shall ask the Government to
disclose the Treasons and if the
reasons are still not disclosed, the
court shall presume that there were
no good reasons and the order of
dismissal will be struck down. So far
as sub-clause (¢) is concerned, where
the enquiry is dispensed with because
it is expedient in the interest of the
security of the State, the action is to
be taken not even by the disciplinary
authority, but by the President of
India. In a case where the security of
the State is involved, action can be
taken only by the President of India.

SHRI GHULAM RASOOI, MATTO:
Or by the Governor,

SHR1I MADAN. BHATIA: Governor
in the case of the States. Even the
disciplinary  authority cannot take
action., Of course, the President will
be. exercising his Constitutional func-
tion, namely, on the aid and advice
of the Council of Ministers or tha
Minister or the Secretary concerned
under the rules of business. But it
will be the highest authority nod
directly connected with the Gove}'n-
ment servant who would be taking
the decision whether it is expedient
in the interest of the security of the
State to dispense with the enquiry or
not to dispense Wwith the enquiry.
These are the inbuilt safeguards in
article 311(2) of the Constitution it
self. Can we think of any othey safe-
guards? He has a right to go In ap-
peal. He has a right to go to the court.
He has a right to have the reasons
recorded. He has a right to the com-
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munications of the reasons. He has a
.right to show before the appellate
authority and before the court that
the reasons are arbitrary or they are
not relevant or they are malafide or
that the case of the Government is
weak and, therefore, enquiry is not
being held against him. Ang he has
a right to move the appellate autho-
rity even at the appellate stage to
.gay that although there was an at.
mosphere of intimidation and terror
at the time when the enquiry was to
be held by the disciplinary authority,
because there was z mass-scale break-
down of discipline as in the case of
Central Industrial Security Force,
the situation hag changed so far as 1
am concrrned, the things have calm.
ed dow.s it is possible for you to be
held an enquiry against me it is
possible for you to find witnesses
without, intimidation and terror, and
therefore, at this stage, hold an en-
© quiry against me. And if that is so
the appelalte authority is bound to
- hold an enquiry against him.

Therefore, 1 wespectfully submit
that this Bill which seeks to amend
article 311(2), which is against the
Statement of Aims and objects of the
Bill ocught to be rejected completely
because, firstly, thig is the only Cons-
titutional safeguard so far as clause
(2) is concerned as regards Govern-
ment servants, and if my hon, Mem-
ber has made a mistake, he should
withdraw this Bill and bring forth an
amendment of the provisos. But after
what T have submitted before this
hon, House, I think and I hope the
hon. Member will not do so.

SHRI SHANKARRAO NARAYAN-
RAO DESHMUKH (Maharashtra): Mr.
Vice-Chairman, Sir the mover of the
Bill; T think, is confused in his mind
relatmg to the provisions contained in
the Constitution of India. The argu-
ment that was advanced by my pre-
decessor is quite convincing. The
mover of the Bill has not at all ap-
plied his mind to the provisions
contained in part IV relating to Ser-
vices under the Union and the State

[RAJYA SABHA]
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Government. This Chapter, this part,
is especially embodied in the body of
the Constitution. Provisions of articles
309, 310 and 311 relate to the services
of the civil servants, articles 309 and
311 are the safeguards to the civil
servants, Provision under article 309
is very convincing which gives ample
powers to the Parliament or to the
State legislature regarding civil ser-
vices. T will just draw your attention
to the provision in article 309 which
says:

“Subject to the provisions of this
Constitution Acts of the appropriate
Legislature may regulate the Te-
cruitment, ang conditions of service
of persons appointed, to public ser-
vices and posts in connection with
the affairs of the Union or of any
State.”

What the recruitment and service
conditions should be is left to the
Parliament and the State Leglslatu_res ‘
I will go a litfle further:

. “Provided that it shall be com-
petent for the President or such
person as he may direct in the
cases of services and posts in con.
nection with the affairs of the
Union, and for the Governor of a
State or such person as he may
direct in the case of services and
posts in connection with the affairs
of the State, to make rules regu-
lating the recruitment, and the
conditions of service of persons
appointed to such services and post
until provision in that behalt is
made by or under an Act....”

Therefore I submit that full scope is:
given under the Constitution to the
legislative bodies and the legislative
bodies have, after giving full thought
to the conditions prevailing in the
counfry, framed an Act or rules un-
der which the Government gervants
should work and elaborate provisions
have been embodied in the Act and
the rules as just explained by my
predecessor. There are provisions for
giving notices, for giving statements,
for making enquiries, for holding en-
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quiries, for going in appeals, and evep
after that the power qf 'review of
the judgment is given to them. They
are not at all unprotected, as is made
out by the Mover of the Bill, I want
to draw your attention to the fact
that all these provisions are embodied
in public interest and fdr publie
good. If the civil servants desire to
take the law in their own hands,
desire to spread disaffection on the
assumption that they are unprotected,
they are not looked after, it will
create chaos. Are the cases uncom-
mon in this counry that there are
pspionages are the cases uncommon
in this country that there is corrup-
tion which cannot be proved, are the
cases uncommon in this country that
today only in the Indian Express the
paper ang confidential records of the
President are being disclosed to the
public, are not sometimes the most
secret records and documents publish-
ed in the newspapers? If we are
going to hold an enquiry on such
matters, I think no justice Would be
given to the public; there would be
chaos, Hence considering all these
matters, certain provisions are made,
looking to the circumstances of each
case and with g particular view.

1 wish to draw your attention to a
very important point, Under Art. 811,
it the provisions embodied in the
proviso clauses (a), (b) and (c) are
attracted in a particular case, then
there is no necessity of making any
.enquiry or holding any enquiry for
that purpose. The cases enumerated
in clauses (a), (b) and (c¢) of second
proviso are quite clear, because the
relationship between the government
servant and the government is diffe-
rent. The government servant, as
soon as he enters government service,
acquires a status that a servant does
and his rights and obligations are no
longer determined by any contract
by both the parties but by statute or
statutory rules, All his conduct is
controlled by statutes or statutory
rules which may be framed or altered
unilaterally by the Government. So,
these relations are not contractual
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But, as soon as they enter into Gov-
ernment service, they become sub.
ject to all these Acts, rules and ‘re-
gulations - and the Constitution of
India. If they want to observe these,
they can very well stay. If they do
not want to obey them, they are en-
titled to resign. But they cannot say
that these are contractual relations
and we will work only on such and
such conditions. No, that is not so:
Therefore, I submit that the assump-
tion that there are contractual rela-
tions is absolutely wrong.

Secondly, Sir, if you look at article
310, what does it say? It says, “Except
as expressly provided by the Consti-
tution, every person...." The framers
of the Constitution wanted to protect
some persons. Therefore, they are no#
subject to all these articles, It says:

“Except as expressly provided by
this Constitution every person who
is a member of a defence service
or of g civil service of the Union
or of an all.Indiy service or holds
any post........"”

He is bound by these Acts but certain
persons gre excluded, Why? They are
excluded because they have to deal
with very important matters. Ang who
are excluded? '~ The Supreme Court
Judges, the High Court Judges, the
Auditor-General,  officers and mem-
bers of the Public Service Commis-
sions and the Chief Electoral Officer—
because they have to do their own
work irdependently. So it is not a
common matter. When these articles
were embodied in the Constitution,
they were not simply embodied like
that. To apply your mind for a change
of the constitutional provisiong is not
as easy as you think.

Sir, T would also like to draw your
attention to a third thing. If a situa-.
tion arises, say, for instance, there is.
an explosion in the railways, an ex-‘\'
plosion in the post office or there is
explosion of some bridges, and by
circumstantia]l evidence it can be inJ,
ferred that such and such person of

|
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such and such body is involved in it,
should not the Government issue
certain orders taking into considera-
tion all these provisions? Knowing
full well that the Government ser-
-vants are involved in it let them not
lose any time. If they stand to lose
time just making inquiries and calling
for the Wwitnesses and giving dates
after dates, the whole purpose of
these provisions will be defeated.

Sir, Dr. Kaldate referred to both
the judgments—the Chellappen Judg-
ment and the Patel Judgement. Really
what has happened? Let us see the
judgement. I quote:

“On July 1985, a five-member
Constitution Bench of the Supreme
Court consisting of Chief Justice
Y.V. Chandrachud, Justice M.P.
Thakur, Justice D. P. Madom,
Justice  Tulzuparkar and justice
R.S. Pathak by a majority of 4:1
(with  Justice Thakkur dissenting)
partly overruled the judgement
in Challappan Case and held that
natura] justice principles are com-
pletely excluded from the purview
of the second proviso.....”

That is important,

“....and the punishment under
that proviso will have to be im-
posed ex parte. Accordingly the
Court allowed the appeals of the
Union of India and dismissed the
writ petitions and transferred cases
of the aggrieved ‘gBovernment ser-
vants.” .

This is what it is. It was misquoted.
It was wrongly suggested that it was
not so. Therefore, I submit, Sir, that
this is al] confusion that jg prevailing
in the mind of the mover. (Time
bell rings).

Just a minute, Sir. T am finishing.
I will just draw your attention,

“Under our Constitution, this is
provided for by the Act and rules
made undelr article 309 as also by
the safeguards in respect of the
puntshinents of dismissal, removal
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or reduction in rank provided in
clauses(1) and (2) of the article
311.”

Therefore, it amounts to this, all
directions are given by making Acts,
by making rules and by the Consti-
tution. If we go a little further, we
find,

“. ...under article 309 and by
article 311 be not abused by them
to the detriment of public interest
and public good. When a situation
as envisaged in one of the three
clauses of the second proviso to
clause (2) of article 311 arises and
the relevant clause is properly ap-
plied and the disciplinary inquiry
dispensed with, the concerned gov-
ernment servant cannot be heard
to complain that he is depriveq of
his livelihood. The Court expressed
the view that the livelihood of an
individual 1is a matter of great
concern to him and his family but
this is a matter of his private in-
terest and where such livelihood
is provided by the public exchequer
and the taking away of such liveli-
hood is in the public interest and
for public good, the former must
yield to the latter.”

Therefore, I submit, Sir, that the
movelr is absolutely misconceived in
his thoughts and putting the provi-
sions before the House. I oppose the
Bill.

o AT T WEFWNT 39-
gTeaE  AERY, gk faa wea
st & ot fagmw wegw fean @,
F sgwr fadw W@ F fag @er
g1 g 1 3y 7w faguw  faeww
wrafes  feanfagrar &t w&fim €
gmy M w1 d@fgwym awR S
arm & o "@faww gwar € 9w
TS FY T FAEIFAHT FT HEATC
w3 gr gwAr) dfaaw ¥ &y
FAIS 311 &, SAHr & TUIF Hay
g w3 fam & oawr w@w g
g 7 FAET AT § !
judgement of the
311(2) ot

“The recent
Supreme Court article
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the Constitution of India upholding
the right of the Government to dis-
miss or remove from selrvice or
reduce in rank, a civil servant
without an inquiry or without
giving him a chance of being heard,
will reduce in status of the ecivil
servants, The conduct-rules govern-
ing the service conditions of Gov-
ernment employees which were
framed by the British to keep the
Indian  bureaucracy under their
thumb, are still being continued in
valrying degrees by successive Gov-
vernments even after 38 years of
Independence, The previous Gov-
vernments have put the civil ser-
vants at the mercy of the higherups
in the hierarchy, leaving litile hope
for them.

~ “This ruling of the Supreme
Court will definitely stop the flow
of efficlent and the highly gualified
persons into public services and
they may go to foreign countries or
join the private sector where they
are 'governed by varicus Labour
Laws and principles of natural
justice with better perks and ser-
vice conditions,

*“In arder to remove this lacuna,
deletion of clause (2) and clause
(3) of article 311 is sought,

“Hence this Bill.”

AT, 0 faeT azr 93 99 favagy
ma,meﬁiaagr g Suar
wa If@q | grqQ 311 ¥ war
W g .

“No such person as aforesaid
shall be dismissed or removed or
reduced in rank except after an
inquiry in which he has been in-
formed of the charges against him

. and given a reasonable opportunity
of being healrd in respect of those
charges:

Provided further that there it is
proposed, after much inquiry, to
impose upon him any such penalty,
such penalty may be imposed on

[ 13 MAR. 19871]
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the basiy of the evidence adduced
during such inquiry and it shall not
be necessary to give such person
any opportunity of making repre-
sentation on the penalty proposed:

Provided further that this clause
shall not apply (a) where a person
is dismissed or removed or reduced
in rank on the ground of conduct
which hasled to his conviction on
a criminal charge; or (b) where the
authority empowered to dismiss or
remove a pelrson or to reduce him
in rank is satisfied that for some
reason, to be recorded by that au-
thority in writing, it is not reason-
ably practicable to hold such in-
quiry; or (¢) Where the President
or the Governor, as the case may
be, is satisfied that in the interest
of the security of the State it is not
expedient to hold such inquiry.

If, in respect of any such person
as aforesaid, a question arises whe-
ther it is reasonably practicable to
hold such inquiry as is referred to
in clause (2), the decision thereon
of the authority empowered to dis-
miss or remove such person or to
reduce him in rank shall be final.”

IO ITIATETT A, FATLT
dfagm @fgma @t ¥ geEl o7
FATAT AT, AV ’W F TAqFAT HATH
Fafet & Famar qra S Ay wve-
Ty ot WAt Fgw F qAAT d
I ﬂr@'l TH T SR wEy fie
fastr a1, gar T ag w81 % 1974
¥ Ao geTe g5 JE W
safa & ggreg fEwgr aar ik
fad a7 ST a8 g v ogEe
il ¥ wew o sanefaar v af
T A A SRIT wegg fad | gy
W &Y waATd  NgW wer  swat
gl Mt F FeIrd w7 Fra,
FTEFQ wE arel, geard, wregEitE
o asggifaat ® a9 H g7 fwar
@ SsEar axEre gar #§ omy &
oy weard & war fw famr QY,
afggt ¥ war v = w9, So #Y
@Y, W A &3, qew F a4
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s FeTTg T

®U 1| Fg FAqT T 77 frda
ST & 1 8@ 1974 FT AT
1 ggad &1 fas feor marg 1 &
qeAr aEar § fv 99 gww &1 3w
F 14971 F QT TS F AT AT A
=0 e gar Nfgs IAwl #
[ F 71ETH F FAIT TFAAT ATEHY
), NF FIEAT A STIAT HAT A1E-
@ o 91 5§ gmw SN I wIE
A W3 AT gEarr wEE AR 15
qt ®AT T & AGT F | FAARA
ST F RN FATY AW FT HF oqaeql
IEAAT Z AR A, C¥ AF 9%
fov wdaifet ¥ gearaan, #r S
7 F@Teq FAT T=@T KW A4 47 ?
A NS FIEST K1 TE TH JITET
T g A 1. . (WA | F fow
AR w@r g (smam) o

SHRI K. G. MAHESWARAPPA
(Karnataka). I am on a point of
order. Can the hon. Member refer to
a person who is not in the House, He

is talking of George Fernandes, who
§s not in the House,

ot wegrq TR ¢ o, SRR
F 1974 & ¥ gENd &1 faw
foar & 1 ) W ®TFEOT TG 9%
aetg At & ar s gIEr wwt
Al # qg 14 TEIN F ogaAr g
AT Al FIHIT g7 94X AAT Ry
T FET AZAT AT I X FEG F
I TINT FE FAT FATET WK
EAET FI7 T4 91 ? UL 7R
FAFET wqArfeal ®1 IITEqT FIT wr
ARAFT ez w1 e WfET o s
IS w S Y wAfal ¥ g
15 & &g 741 H1 90T FT QI |
g7 1977 ¥ FAIWOEf FT IR
qar § @y wE A1 1 IT gFT IHA
F1 fRar | wATES g7 Az
ST gy & Ffea S 15 &t wOT

A AT wiT 1974 ¥ I T AT
ST 77 ¥ ...

SHRI K. G. MAHESWARAPPA:
Are we discussing about Mr. George
Fernandes? What is this? I strongly
object to it
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ot FETTE T ¢ AT I9-
gITETT  WEIET, W Ad7 9rEf &
T a9t # w4y 15 &t
wUT &A) A AAT §T 1974 § W@
T 11 1977 ¥ us dr Far
W3 & waafat &1 wdf fgar war
A T AT AR UL FEH
gl a1 ? WMIONY IqqATERT WRIed,
ZATIAEY F 1T AqTg FrAQF ST A
#t fF gaesrdr & T @edt gf, @9
URIE wEH IIA T | A&
Iqqarene, 7 g9 Jgar gfw .. ..

SHRI K. G. MAHESWARAPPA:
That is why people have thrown you
out—because of emergency.

st wETAG  T@ : STHATEAR
qgx, aFqe FifT F AW 9T 9
gaq - UAq fagm gwr & aed
F qd §eer wmg Sc Wy 97, 9
qOg qAQT F U9 g€ F ag
TERat &1 FAIGOr fFar Sr Qram,
39 wag gAyq  wfw . F AW
)R fergena § &9 &1 FaEw
FE F A T QT IT T UNF
I & NT HT | ¥, 9 0T
TTa HfT & Aw 9T 3@ Ay gt
IqIE o1 @Y A, gwy wifqw F AR
qX {ITHE, T GUIr FT ATAL
TF A1, IT GAT TIAGAT FHL T
T Isgafa waw 9 dnr HA
FATT T W | AR IW F A& -
T qT AT FI BT AT T @
g & g srer dfear el w
FsAI & w1 oArw fEav 91, gwed
FITT &0 WAGT Fq Igi R ady
A AN F A A0 (-
qgIT)... WMITOAT JoEATES HERA
g T wF A ST FTATES
g 9z § faegT & wag F¥® IA€C
wraar g | fergeym § g w491
feif & Ay fegfaa g% A€ AM-
a7 fegenw on fawaiadw g <
MT AT 25 § FAT FF ST
g3 & WrEeEAr & & gART 1987
w7 wTAT o wq=fal Y
A g3 & | goRrdr w4ary faator
F FH A AT AT, NG F HT
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# amy ¥ gy I &1 IEqEA
@ U #r Jod a3 qX A gw
Ay F A F frgear ® g
@y i & gagl faai = faafor
® WY § | M IYEHEE
a9, WA FroAr HETA ¥ femwa
WA BN PTREFH A am
ey F f@AME TAT AAT 1 F TIA-
F AT A A Y FF TG g
far sgaw & aew, ésr q T ar-
T /W THA, U T, ST
AR mafaw @ | @ w1 A
FW@ & a1 T TFAT F FIA 2
& far gz sl § f i@ wFIT
&l ¥ qeT FIH IS FIF AR
MY §EY TOT T AF! AT
FIATA w1 § WX AW AT WS
T g aul 991 aad § 59 g Oy
THAT AR mEEar &y wiEdl
FIT F | AR ST
g, IT F qred @Y, SAdw,
HR Usgal Twd @ W § aqr
gfaar T FrEnsEaEy
arFd fggena &1 fedaigse war
Higdr & o I ¥ fefafas ga

e AT, FamEd F fad @

gRa A @ awdy, W oWl
F T A FoA wANX G4
yega 39 fagaw w0 fadw w@r
g ! g

THE VICE-CHAIRMAN (SHRI M.
P, KAUSHIK):. Mr. Chimanbhai
Mehta. Not here, Mr. N. X. P. Salve,
Not here.

SHRI BIR BHADRA PRATAP
SINGH (Uttar Pradesh): Sir, I want
to say a few words. :

THE VICE-CHAIRMAN (SHRI M.
P. KAUSHIK): Al right.

SHRI BIR BHADRA PRATAP
SINGH; Mr. Vice-Chairman, Sir, the
argument raised by my hon. friend,
Dr Bapu Kaldate is a very simple one.
It is with regarg to proviso only. I
think the whole criticism that can be
lodged is this: whole grticla 311 is
ono direction and the proviso is In
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contrast, Therefore, that ghould be
done away with. I think, the vehement
appeal that was made by my learned
friend may not have been within the
framework of the article itself, but it
hag some bearing,

The founding fathers of the Indian
Constitution had very well realised that
we have given g]l protections (o the
services but there wag no duty pro-
vided to those gervices under grticle
311 amd even article 311(2) had
very wide repercussions, They thought
that it must be restricted to a certain
amount of duty and alsg certain re-
gervations were made with regarg to
those factors which could be of
national importance, which could harm
the production, which could restrict
the very progress of the country.
Therefore, reservation was made in
Article 311(2) to take away that wider
protection provided in the main Arti-
cle. Now, the whole question gtill re-
mains. I do not want to give a pums-
ber of illustrationg to show as {0 how
serviceg are behaving in this country,
how the very wide powers that are
being provided in Article 311(2) is
proving counter-productive go far as
production in this country is concern-
ed. That is one ground.

One of my learned friendy have
just referred to the fact that the con-
cept of natural justice is not applicable
to the proviso. Fortunately or unfor-
tunately, when I used to read a case
and. when there was ng point made
out, I useg to search out whether
somehow or the other, the very con-
cept of natural justice can be impar-
ted in or not because it wag then
guaranteed that for twenty years, we
will litigate only on this ground upto
the Supreme Court, principle of na-
tura] justice can be taken and the
whole scope of litigation, the very
purpose of the proceedings canp be -
defeated, Therefore, in order to do.
away with such an exigency, the
founding fathers of the Indian Cons-
titution had well contemplated that
in those fields of services where we
cannot sustain such a liberty, such a
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freedom, such a protection {o the ser-
vices in the interest of the country,

this proviso wag made. 1 quite agrec.

with the feelings of Dr. Bapu Xaldate
that we must grant proiection to our
servicegs but the gtate of affairg prov-
ing otherwise and the founding fathers
of the Indian Constitution were quite
correct when they contemplateq that
the services would not realise their
duty when they are dealing with this
protection. Nobody can be dismissed
in this country before 20 years, I can
assure and that is my practical ex-
perience, The avenues of litigations
are  such—civil litigation, thereafter
writ jurisdiction, then  appellate - juris-
diction, then Supreme. Court—that
there could be ng limi; to litigation,
that hag been proved and by chance,
if the concept of natural justice was
" important, then 1 think, here could
be no restriction,

[Mr. Chairman in the chair]

. The experience hag established very

well that the founding fathers of the
Indian Constitution were very correct
whep they had provided ; proviso in
contrast with the main section jn  the
national interest gng in the broader
interest. Therefore, al] this talk that
it iy a proviso which is anti-labour
or the judgment is anti—labour, all
this, I think, is not very correct con-
cept.  (Interruptions)., Mr. Chairman,
Bir, if you ask, I will sit.

MR. CHAIRMAN; You have got
half a minute.

SHRI
SINGH: Sir, the hon. Prime Minister
ts here to make his statement but if
I am alloweqd to.continue in the next
discussion, I will end up here. -

MR. CHAIRMAN: Right.

Se—
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Sir, I would like to thank all the

- Members who have participaleq in the

debate on the Budget, Wa have re-
ceived many constructive suggestions
and some interesting points from the
Members ang I would like specially
to commend the high level of debate
that hag taken place in thig House.

Mr, Chairman, Sir, the economy
is strong and buoyant, the growth

5. .M, rate has been about § per cent, as
had been planned in the Plan.

« The industrial rate of growth has
averaged 8 per cent in the last three years,
and, as I said in the Budget Speech, this
is the highest in twenty years. An import-
ant aspect of this industrial growth is that
much of it hag taken place in the small-
scale sector, which means that it is very
broad-based and has gjven employment
to a large number of people and it has
widened our industrial base, Agriculture
has shown a tremendous resilience in
spite of drought as many Members are
aware; they have always been chasing me
about it. In spite of dronght for three
or four years our food output has not
dropped and our food-stocks are full; we
have plenty of food. The infrastructure
for the third year in succession has aver-
aged an increase of 9 to 10 per cent.
This too is a very high figure and a very
good performance. Inflation is under con-
trol and the trade deficit has been redu-
ced by Rs. 1000 crores,” So, the overall
picture of the economy is very positive
and it shows that we have moved in the
right direction. That brings me to one of
the points that some Members had made
when they question—I remember the
word—the direction of the Budget. T would
like to remind Members that we do not
see the Budget as a sign-post for changing
the direction every year. If the country
is to progress, we must have a steady
course, and the steady course was laid
down by Gandhiji before independence
and was steered by Panditji and Tndiraji
post-independence. So, those that see dir-
ection in a changes of direction have obvi-
oeusly been disappointed. The direction
that we have been given is based on stren-
gthening the nation, based on self-suffic-
iency, being able to stand up on our own
two feet, based on having an independent
economy and being strong enough to have



