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madhavan and twenty other resi-
dents of Calicut and Malappuram
districts in Kerala regarding pollu-
tion caused by the effluents discharg-
ed by the pulp and fibre manufac-
turing units of M|s. Gwalior Rayons
* located in Mavoor township near
Calicit City in Kerala and matters
connected therewith,

LEAVE OF ABSENCE TO SHRI
SALIM ALI

MR. CHAIRMAN: I have to inform
hon. Members that I have received a
letter, dated the 29th  April, 1986,
from Shri Salim Alj stating that
owing o jllness, he would not b2
able to aitend the current session of
the Rajya Sabha. He has accordingly
requested for grant of leave of ab-
sence from all the sittings of the
Rajya Sabha during its 138th
Session.

Is it the pleasure of the House
that permission be granted to Shri
Salim Alj for remaining absent from
al]l the meetings of the House during
the current Session?

(No hon. .Member dissented.)

MR. CHAIRMAN: Permission to
remain absent ig granted.

THE MUSLIM WOMEN (PROTE();
TION OF RIGHTIS ON DIVORCE)
BILL, 1986

MR. CHAIRMAN: Shri Asoke Sen.

SHRI DIPEN GHOSH (West Ben-
gal): On a point of order.

SHRI SURESH KALMADI
. (Maharashtra): On a point of order.

SHRIMATI XKANAK MUKHER-
JEE (West Bengal): On a point of

order.
(Interruptions)
MR. CHAIRMAN: First I will ex-
plain, There is a procedure... (In-

terruptions) Please sit down. I am
on my legs. The Minister will
formally move that the Bill be taken
into consideration.
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those people who have given notice
of points of order to raise their point
of order. Then the Minister will
reply to the points of order, Then
I will give my ruling and there.
after the Minisier will proceed with
his speech. Is that all right?

SHRI SURESH KALMADI: No,
Sir. (Interruptions).

SHRI DIPEN GHOSH: No, Sir, we
have objection to the introduction of
the Bill. We have a point of order.
(Interruptions).

MR. CHAIRMAN: I am giving the
floor to Mr. Dipen Ghosh. All of you,
please sit down, Now Mr. Dipen
Ghosh’ will speak.

(Interruptions)

MR. CHAIRMAN: Nothing will go
on record.

SHRI SURESH KALMADI:*

MR. GHAIRMAN: A point of
order will arise only when the
Minister gets up and says “I move
the Bill”. You cannot have a point
of order without any thing.

(Interruptions)

SHRI CHITTA BASU (West
Bengal):* e t

MR. CHAIRMAN: Please sit down.
I said, T will give everyone of you
an opportunity to raise your point
of order after the motion is made.
How can you raise a point of order
without anything before the House?

(Interruptions)

MR. CHAIRMAN: [ will give every
body an opportunity to raise his point
of order. First the motion must be
moved. (Interruptions), There can-
not be a point of order in a vacuum.
How does any point of order arise
when the Minister hag not yet moved
the motion? First let him bring it

* Not recorded.
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[Mr, Chairman] -

before the House. Let him say, ‘1
move.., the'. I will not allow him to
make the speech. I will allow your
points of order. I have already ex-
plained to yau, (Interrupticns).
Please sit down, all of you, and let
the Minister move it,

- THE MINISTER OF LAW AND
JUSTICE (SHRI ASOKE KUMAR
SEN) Mr. Chairman, I move—

That the Bill to protect  the
rights of Muslim women who have
been divorceg by, or hav obtained
divorce from, their husbands and
to provide for maters connected
therewith or incidentzsl thereto, as
passed by the Lok Sabha, be taken
into consideration.

(Interruptions)

MR. CHAIRMAN. I shall call one
by one. First I call Mr. Dipen
Ghosh, Nobody els2 will the record-
ed.

SHRI DIPEN GHOSH: Mr, Chair-
man, first of all, I take objection
to the very nomenclature of the Bill
I do not agree with the Union Law
Minjster that this Bill is intended for
the protection of the rights of
Muslims women.
to throwing the Muslim women to
wolves. That is what is being done.

(Interruptions)

MR. CHAIRMAN: May I appeal
" to this side of the House, the Law
Minjster is quite capable of answer-
ing al} the points. The Chair is capa-
ble of giving a ruling. We do not
want your assistance. Please don’t in-
terrupt. Mr. Dipen
continue.

SHRI DIPEN GHOSH: I am glad,
‘Mr. Chairman. Now I raise my point
_of order... (Interruptions).

MR. CHAIRMAN: Nothing except
what Mr. Dipen Ghosh, will be re-
corded. (Interruptions), Please sit
down. You cannot speak without the
permission of tre Chair. _I am not

[ RAJYA SABHA ]
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allowing anybody except Mr. Dipen
Ghosh. .

SHRI DIPEN GHOSH. This Bill is
ultrq vires the Constitution from the
very beginning of the preamble.

Sir, the Preamble says... (Inter-
ruptions)... Sir, agoein they are in-
terrupting... (Interruptions) ...Will
they continue this thing?... (In-
terruptions).,. If ‘they continue then
even the Law Minister will not be
allowed to continue. I take up the
challenge... (Interruptiors)...l take
up the challenge... (Interruptions).

SHRI ASOKE XUMAR SENX:
what is this, Sir? (Interruptions)

SHRI DIPEN GHOSH: Sir, will
all this go on record?

(Interruptions)

MR. CHAIRMAN: M Parliament-
ary Affairs Minister, will you kindly
control your Members?

(Interruptions)

MR. CHAIRMAN: I have allowed
only Mr. Dipen Ghosh, Nothing else
will go on record.

SHRI DIPEN GHOSH: Mr., Chair-
man, Sir, this Bill ultrg vires of the
Constitution, (Interruptions)

MR. CHAIRMAN: Nothing will go
on record. Only what Mr. Dipen Ghosh
says will go on record. I do not want
anybody to interrupt. Yes, Mr. Ghosh,

SHRI DIPEN GHOSH: gir, this Bill
is ultra vireg of the Constitution from
the very beginning of the Constitu-
tion, from the Preamble itself, and
the Union Law Minister knows bet-
ter than me that the Freamble has
been described as the key of the Con-
stitution by the Supreme Court and
by all the legal luminaries including
the Union Law Minister himself.

Sir, the Preamble says that there
shall be equality of status and oppor-
tunity and ¢his Bill is intended to
take away that equality of status and
opportunity.
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.Sir, article 13 (2) says:

=" *“The Statc shall not make any
law which takes away or abridges
the rights coaferred by this Parl
and any law made in contravention
of this clause shall, to the extent
of contravention, be void.”

Naturally, when we go to articleg 14
‘and 15, we find that the right of
equality has been guaranteed. So, if
. any Bill is passed and made into an
Act, contravening any of the Funda-
mental Rights, then that law will be
- declared void under article 13(2). So,
Sir, 1 would say that though this
Parliament has got the right to make
a law, surely, it has no right to make
. a bad law, a law which may be struck
down by the Supreme Court. So, this
should not be taken up for considera-
- tion and passing. Instead, under arti-
" cle 143 of the Constitution, the Sup-
_ reme Court should be consulted and
. the advice of the Supreme Court

should be taken a priori before this
~ House is called upon to take up this
. Bill for consideration and passing.
Thank you, Sir.

[

- MR, CHAIRMAN: Yes, Mr, Guru-
vadaswamy.

SHRI M. S. GURUPADASWAMY
(Karnataka): Sir, this is a black day.
The Bill refers to the protection of
Muslim women. It is a clandestine
statement, if I may say so. The
Bill contravenes, contradicts and
violates both the spirit and the letter
of the Constitution. If I may re-
call it, Shri Dipen Ghosh referred
to the Prcamble wand @rticle 13,
I do not go into these two things
which he has referred to. He has
also pleaded for the opinion of the

. Supreme Court in this rmatter.
‘While. agrecing with all what he
said, may I say that my learned
friend, Shri Asoke Sen, who is such
an able advocate, I know, today has
become the devil’s advocate? (In-
terruplions) Perhaps most unwilling-

1y, reluctantly, he has been perform- . '

. ing this ugly task. (Interruptions)
424 RS—8. :
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MR. CHAIRMAN: No interrup-
tions.

SHRI M. S. GURUPADASV&/:AMY:
I value his legal acumen. That is
why I am saying this.

Sir, the Constitution provides un-
der Article 15(1):

“The State shall not discriminate
against any citizen on grounds only
of religion, race, caste, sex, place
of birth or any of them.’

Clausc (3) states as follows:

“Nothing in this articla shall
prevent the State from making any -
special provision for women and
children.”

This is not a special provision
for safeguarding, protecting uplifting,
liberating the women, Muslim wo-
men. It is, on the contrary, suppires-
sing their rights, their fundamental
rights,

Then, please look into Article 44:

“The State shall endeavour to
secure for the citizens a uniform
civil code throughout the territory
of India.”

This Bill negatives these Direc-
tive Principles. If this Bill is passed,

"we can never think of a common

civil code. The civil code has got
to be uniformly applicable to the
whole of India, to all classes, irres-
pective of which religion,. caste, creed
or sex they belong to. And this Bill
contravenes, negates, contradicts,
thwarts this very important Direc-
tive Principle in the Constitution.
Sir, ...

AN HON. MEMBER: A long
speech!

MR. CHAIRMAN: If you inter- -
rupt, it- will become longer.
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SHRI M. S. GURUPADASWAMY:
Sir, Article 51A says:
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“It shall be the duty of cvery
citizen of India—

(a) to abide by the Constitu-
tion...the Nationa) Flag and Na-
tional Anthem » _

. The Const1tut1on mcorporates the
Preamble and the Fundamental

Rights. et T

‘Sir, Article 39A says that the State
shall secure justice on the basis of
equal opportunity under the law.
Sir, these are the important provi-
sions which my hon. friend, Shri A.
K. Sen, has forgotten while piloting
the Bill in the other House and while
meving the Bill for consideration in
this House. I am not going into the
merits of the Bill which will be de-
bated later on. This Bill is ab initio
- wrong from the point of view of the
Constitution and it cannot be taken
into consideration at all. I say it is
irrelevant, unconstitutional, wultre
vires the Conslitution, socially ob-
jectionable and ethically perverse.
This is a very retrograde step which
I never thought that the secular Gov-
" “ernment would adopt. You must
admit that we have adopted secular-
ism. Thi; ig the secularism... (In-
terruptions) Don’t bring in Janata
Party. Let us concentrate on ° this
Bill, (Interruptions) I know very
well that your conscience is with us.
(Interrupbions) Sir, 1 censider that
secularism is an important plank in
our- constitutional system, in eur
-parliamentary system. ‘This Bill
takes away this thing completely
from the constitutional framework.
I have no dcubt that the Supreme
Court will strike down this obnoxi-
ous measure. I have no doubt about
that. Even now, if the Law Minister
agrees to refer this matter to the
Supreme Court for their opinion,
which is provided in the Constitucion
under Article 143, we have no objec-
tion to go by the Supreme Court
judgment. May I go one step fur-
ther? May I ask my hon. friend the

[ RAJYA SABHA ]
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Law Minister why has he not consi-
dered to call the Attorney General
to the House? I remember and you
remember that in the other Hause
when I had the honour of being there
with you a long time ago in the 50s,
the Attorney General was called on
the floor of the House. The Ceonsti-
tution provides for calling the At-
torney General so that we may hear
him. 1 think 'this is a very irapar-
tant Bill which is going to change "
the fundamental charactar of our
society. When that is so, we should
call the Attorney General on the
floor of the House and take the bene-
fit of his advice. (Interruptions)

MR. CHAI'RMAN Please don’t dis-
turb.

SHRI M. S. GURUPADASWAMY:
Please don't disturb. I respect your
views. I know that your censcienee
is with us though you are there. I
am expressing the collective consci-
ence of this House, including that of

our friends, when I say...

SHRI MURLIDHAR CHANDRA- -
KANT BHANDARE (Maharashtra):
It is not’ my conscience.

SHRI M. . GURUPADASWAMY:
I do not want to embarrass you, Sir.
Your eonscience is ,also with us.. ¥
do not want to drag you here. But
the conscience of the House is here.
(Interruptions) May 1 end by saying
a famous adage? Female of the
species is deadlier than the male
species. They will wreck vengeance
on you. It is also said: Frailly, thy
name is woman. May I amend this
and say: Frailty, thy name is Rajiv
Gandhi.

MR. CHAIRMAN: Now, Mr. Up-
endra. I request you fo be brief.

SHRI PARVATHANENI UPEN-
DRA (Andhra Pradesh): 1 will take
half the time my predessor has taken.

MR. CHAIRMAN: And the next
Member will take half the time of
yours.
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.SHRI DIPEN GHOSH: That way,
- Mr. Asocke Sen will get zero.
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" SHRI PARVATHANENI UPEN-
DRA: Sir; this Bill is ill-timed, ill-
conceived, obnoxious and reaction-
ary. By bringing forward this Bill,
this Government has shown cynical
disregard to the overwhelming pub-
lic opinion in this country. And
while doing so, they have violated
every provision of the Constitution

and all the fundamental rights and

dutics which we hold so sacred and
which the Constitution-makers so
assiduously formulated. As my pre-
decessors have pointed out, it vio-
lates not only the Preamble but also
the Fundamental Rights as enshrined
in articlées 13, 14 and 15. And, Sir,
it violates the Directive Principles of
State Policy as enshrined in article
44, It also violates article 21 which
givés the citizen a right to life which
ineludes right to a decent livelihood.
it also violates the fundamental du-
ties under article B51A(e) which
clearly stipulates that a citizen should

renounce practices derogatory to the

being thrown to wolves.

" Bir, all fhese aspects are being
violated and it is unfortunaie that
the Bill is being rushed through in
such a manner and the interests of
women are being sacrificed in the
Process.

SHRI DIPEN GHOSH: They are
being thrown to wolves.

SHRI PARVATHANENI UPEN-
DRA: It is no only ultra vires of
ihe Constitution but it also thows
discrimination on the hasis of reli-
gion, it shows discrimination between
a woman and a woman. Sir, though
the Bill has been brought as a scpa-
rate enactment, in effeet it excludes
certain people from the Criminal
Procedure Code, which again, is a
discrimination. As the divorece or
illircatment of a woman has heen
considered as'a sacial evil, this has
been included in the Criminial Pro-
cedure  Code. What Mrs. Indira
Gandhi gave in 1973 to the wumen
of this country is unfortunately being

[8 MAY
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taken away by her son today. ‘This

bas to be.opposed tooth and nail.
wir, in our Rules of Procedurs, we
have a Rule—Rule 67—which says
that whenever a Bill is considered
outside the legislative -compatence of
this House, the matter has 10 be dis-
cussed fully. Though it relakes to
a Motion originating in this House,
stilt the spirit has to be taken. Rule
67 says: ‘Provided that where a
motion is opposed ¢n the ground that
the Bill initiates legislation outside
the legislaiive compctence of the
Council, the Chairman may permit a
full discussion thereon.” Therefore,
it is very necessary-to discuss whe-
there it is within the competence of
this Parliament and this House to
pass such an enactment which is ultra .
vires of the Constitution and  which
is in the danger of being struck
down by the Supreme Court.
Therefore, Sir. I fully endorse the -
view expressed by Mr. Gurupada-
swamy that the Attorney-General
should be called to this Hous> to
express his views befére we take up
further consideration of this matter.

Lastly, Sir, I would say that this
Bill is patently unconstitutional and
it would only be a waste of time of
this House: because we know what
fate- awaits this Bill in the Supreme
Court. And I am sorry to.say that
this House and this country are be-
ing taken on a ride to satisfy the
whims and fancies of an individual,
supported by an important Party.

SHRI LAL K. ADVANI (Madhya

_Mr. Chairman, Sir, I re-

gard it as a sad day and I am parti-

cularly sad that an eminent lumi-

nary like the Law Minister, Mr. A.

K. Sen, should be moving a Bill,

which, I am sure, he himself is con-’
vineed, 'cannot stand judicial secru--
tiny.

SHRI DIPEN GHOSH: In fact he
had taken up many cases earlier.

SHRI LAL K. ADVANI: Mr. Chair-
man, Sir, when I say this I am not
speaking subjectively or just as a
matter of speculation. After all, this
Bill has arisen out of the Supreme
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IShri Lal K. Advani]

Court judgment on thc Shah Bane

.. case and the country became divided
into two camps, some who supported
that judgment and others_who werc
opposed tc that judgment. Of
course, a preponderant rather over-

- whelming majority found tihat the
judgment was sound. I am among
those, and in that camp Mr. A. K.
Sen also was there. After all, I
have with me a signed notc by Mr.
A. K. Sen, arguing at length how
that judgment is very sound.

.SHRI PARVATHANENI UPEN-
DRA: He is a lawyer and he can
arguc on both sides.
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MR. CHAIRMAN: Do not disturb,
he is making a point.

~ SHRI LAL K. ADVANI: I am
not referring to Mr. A. K. Sen's
opinion as a lawyer. I would not
have guoted that at all. The other
day when the Finance Minister
sought to quote the opinion of a
lawyer, I myself objected to it. But
I am quoting his opinion as the Law
Minister, which I am perfectly en-
titled to do.

Sir, in the other House a Private
Member’s Bill was being debated and
that Private Member’s Bill sought to
undo the effect of the Shah Bano
~ judgment. The Government natural-

ly consults the Law Ministry and
the Law Ministry examined that par-
ticular Bill secking to unds that
judgment and said: “The decision ‘of
the Court cannot be regarded as an
encroachment on the Muslim per-
sonal law. The Muslim personal
law is of a civil fature, wherecas sec-
tion 125 is a provision contained in
the Criminal Procedure Code. In
view of the foregoing the Bill to
amend sections 125 and 127 of the
Cr. P.C. should be opposed.” The
nate was signed, signed by Mr. B. S.
Sekhon. Law Ministry, dated May 31,
endorsed by Mr. H. R. Bhardwaj,

Minister of State for Law, June 1;-

anq endorsed by Mr. Asoke Kumar
Sen, Union Law Minister.

[ RAJYA SABHA]

But it

on Divorce) Bill,
1986—Passed
Sir, I have referred 1o this not to
score any debating point. I am
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aware that so far as the points of

order are concerned, what your rul-
ing is going to be, or whéat your rul-
ing can be. I am aware and fully

aware of it. - R

AN HON. MEMBER: Do not cast

aspersions.

ANOTHER HON. MEMBER: He °:

has an open mind.

SHRI LAL K. ADVANIL Sir, the
Chair always has an open mind. But

when I present a case, as I said, I
am not presenting a case only to
make a point. No. Mr. Upendra
was right, for. insiance, when he said
that if this Bill had been imroduced

- in this Rouse, I would have been the

first to press that there should
be a full-day debate on whether this
House is competent to pass the Bill
and, in that context everything would
have been valid. Now, it has been
introduced in the
cannot raise an objection on that
ground because that House has passed
this Bill and now it has come to us
for consideration. But, on this point
also I can certainly point out to the
Government that after all here is a
Bill which violates article 14 of the
Constitution, equality; which violates
article 15 of the Constitution, no
discrimination on grounds of religion.

Mr. Chairman, Sir, this Bill says
that any Muslim divoree wishing to
go to a court of law to get mainten-
ance, beyond the limit of Rs. 500,
that is laid down by scction 125 of
the Ci. P.C. will not be applicable

other House I

to her, so that if a Christian woman -

or a Hindu woman or a Parsee wo-
man seeks maintenance the maximum
maintenance the court can grant to
them is Rs. 500. In case of a Muslim
divoree this restriction is not there.
That is what you will try to point out
and say that you have favoured the
Muslim woman. I will come to that
later when the matter is discussed.

is patent discrimination. No
court can uphold this and the court
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s bound to strike it down, and I am
surec Mr. A. K. Sen has not the sligh-
-test doubt. If, even after that, he
is moving this Bill, T would say that
. the politician Mr. A. K. Sen has
triumphed ever the Constitutionalist,
a legal luminary, and it is unforiu-
nate.

. SHRI PARVATHANENI UPEN-
. DRA: What can the poor man dn?

SHRI LAL K. ADVANI: Tt is very
unfortunate. Here is a matter in
which not a single newspaper in the

“eountry of any standing throughout
the country—there are thousands of
bapers; and I have not come acruss
a single newspaper of standing, ex-
cept some Urdu papers ,not Bengalj,
not Tamil, not English, net Hindi, not
one single paper—supports the Gov-
ernment on this Bill. .
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_And finally, T would say thai cven .

those who were opposed to the Shah
Bano judgment, do not support it.
And onc of them is—I respect him
greatly; he is a jurist; he is an emi-
nent man—Mr. A, G. Noorani. He
disagreed with Shah Bano judgment,
but about this particular Bill, this is
what he says:

“It is yet not too late to repair

. the damage to the values and in-

. terests so want only inflicted by

The Muslim Women (Protection of
Rights on Divoree) Bill.”

I am in agreemont that this is a
wrong title altogether. It should be
regarded as “Protection of Muslim
Husbands Bill.” After all, the hus-
.-band divorces the wife, and the res-
ponsibility for maintenance is put
upon the father, the brothers, the sis-
ters and relatives, and not the hus-
band.

° SHRI DIPEN GHOSH: On the
whole world, except the husband.

. SHRI LAL K. ADVANI: He says:

% “This title is a classic instance of
Orwell's Newspeak, It does lasling

" damage to Muslim community it-
self. Yet it fosters the impression

L8 MAY 1936
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of a special favour. Muslim griev.’
ances remain unredressed. Their

isolation increases. Even those who .
are sympathetic to mjnority righss
regard the Bill with dismay.” :

Sir, this is the cpinion of a person,
a very learncd legal brain whe cri-
ticised the Shah Bano judgment, who
was in disagreement, and he thinks
that this Bill is not only bad legally,
it ‘'will do damage to Muslim com.-
munity in whose name the Bill is
sought 1o be inlroduced. :

Therefore, through you. I appeal to
the Law Minister not to press this
motion. After all here is with me
the Constitution again, article 143,
which says—I need not guote an arti-
cle to the Law Minister, but never-
theless:

“If al any time it appears to the
President...” meaning the Govern-
ment of India— :

“...that a question of law or fact
has arisen or is likely to aise
which is of such a nature and of
such public importance that it is
expedient to obtain the opinion of
the Supreme Court on it, he may
refer the question to that court for
consideration and the court may,
after such hearing as it thinks fit,
report to President its opinion
thereon'."

I would conclude by recalling that
when we in the Government wanted
to introduce the Special Courts Bill,
doubts were expressed whether i
would be valid. Many Members of
the Congress Party said that it would
by ultra vires of the Constitution.
Even though by majority, we could
have passed it hut we felt that after
all if doubts have been expressed and
there is some content in it, all right.
let us frst refer thLe matter to the
Zupremre Court for i»pics and only
when it says that thig proposed Bill
is sound, or if it says that this parti-
cular provision is bad, we will amer.\d
it accordingly and then introduce it.
In Jammu and Kashmir State, a Bill
was passed by the Assembly and then
sent back by the Governer to the
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Assembly and passed a second time.
Even then the Government of India,
because it rightly felt that the Bill's
constitutionality was dubious, advised
the Government of Jammu and Kash-
mir and referred back that particular
Resettlement Act to the court for
opinion. Here is a Bill on which not
only the whole country is opposed.
Here is a Bill on which enlightened
people like the former Chief Justice
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of the country, Shri Chandrachud
Justice Krishna Iyer.. -
.( I nterruptzons)

SHRI RAOOF VALIULLAH (Guja-
rat): Only people hke you are 0p-
posed to it. .-

SHRI LAIL K. ADVANI Of course,

.1 am opposed to it. I wxll oppose it-

. tooth and nail.

SHR!I RAOOF VALIULLAH: We
know what is your stand.

SHR{ LAL K. ADVANI: People
. like Justice Baharul Islam sitting
here. All these luminaries have ex-
pressed doubts about the constitu-

. tionality of the provisions of the Bill.

SHRI DIPEN GHOSH: Justice Ba-
" haru} Islam has written an article.
" I am in possession of it.

SHRI LAL K. ADVANI: Why
should the Government try to def-
raud the community? T regard this
as a fraud committed on the Muslim
community by telling them that you
+ are bringing in a Bill in their favour.
They know it that this Bill will be
struck down.

" (Interruptions)

SHRY RAOOF VALIULLAH: We
know what sort of articles you write
in the Organiser. We know where
you stand, (Interruptions) I have
never come across such a fanatic
thing. (Interruptions).

MRE. CHAIRMAN: Mr. Valiullah, .

you cannot object to anything which

= @ Member says.

[ RAJYA SABHA]
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SHRI RAOOF VALIULLAH: He is
objecting to all sorts of things. He
is casting aspersiong on the Muslim
community. (Interruptions)

MR. CHAIRMAN: I must preserve
the freedom of speech. Freedom of
speech includes the right of a Mem-
ber to say right as well as wrong
things. Therefore, you cannot object
to what he says, You do not inter-
rupt him. Mr. Advani, you go on.

SHRI LAL K. ADVANI: Sir, 1 have
I would only
appeal to the Government, even at
this late stage, to invoke article 143
and seek the opinion of the Supreme
Court and ‘only when the Supreme
Court says éhat Constitutionally also,
it is valid—my objection is not mere-
ly to the Constitutionality of it; but
at this point of time, I have raised
that—the Bill can be taken up for
consideration. Otherwise, I will op-
pose the Bill as anti-women, as retro-
grade and as a surrender to the
forces of obscurantism in this coun-
try. Sir, one last point and that is,
till now, there were divergent laws...
(Interruptions). g

SHRI RAOOF VALIULLAH: Pro—
gressives and reactionaries are sitting
on the same platform. (Interruptions)

SHRI .DNV'EN GHOSH: You will
not get rclief from this Act. (In~
terruptions).

SHRI PARVATHANENI TUPEN-
DRA): He is recently married. (In-
terruptionsi

SHRI NIRMAL CHATTERJEE
(West Bengal): Are you going to
utilise the Bill so soon, Mr. Vahullah"
(Interruptions).

MR. CHAIRMAN: Mr. Va]iullah,
this will not apply to you, (Interrup-
tions),

SHRT LAL K. ADVANI:; Till now,
criminal law in the country was uni-
form. If was only in the field of civil
law that there was divergence. There
too, there are a number of civil laws
like, for example, the Contract Act,



The Muslim Women
(Protection of

the Transfer of Property Act ete.,
where therg is uniformity, '-But in
the case of law relating to marriage,
divorce, maintengnce  ang adoption,
there is divergence, Different com-
munities and different religions have
different laws. The Constitution re-
* guires us to bring about an element
of uniformity in the field of civil
law. Instead of doing that, what we
are doing is that we are introducing
divergence in the field of criminal
law, This is.a criminal law provi-
sion. Section 125. This section will
now not be available to Muslim wo-
men. " Is it not an action blatantly
against the Muslim women? If you
had introduced this Bill' and said that
section 125 is also open it would
have been a different’ matter. But
seetion 125 is closed, The provision
which has been brought in by way
of an amendment is‘a provision which
is ridiculous. Of course, it is a mat-
ter of detail. Sir, in the end, I would
once again request the Government
to reconsider its stand. -

237 .

o dvr wml (e waw):
oy, Jweha wrd, favw i
F el ¥ P w Relfer gt

@ OF Ty §u giw 7 R

SORE W HGATT #T T & 9
I faEnt Jaawe e AR
amg @ £

wRET, G gEX § @R
™ o wrew W ¥ of wigwmead
T T g W @ W gAtE
3 & afgarsl #¢ w1 wEie F
o fegmw oW o 3 1w
st FfRg il wgeT
® AR TRy W gy qute
W Ay dare ¥ osge § gued
gfgaial & fgal wic =% s
Fr @ W ¥ g smf sl
®Y ) AT, g W faw wn
ot sww ¥ oegw quawc @ &

18 MAY 1986 ]

!

Rights om Divorce)

Bill, 1986—Passed _
et g g “Afem faed &
SRR 1 g | g, B
B TR AL g wigT &
fegerm &t dqam dgarted #
fwam @ @ 1 53 dgalom FY
WEW WWET NI T 2 Wik
feer #r veawgdt °F @f s
didx 7 dar med @ Sl
dgercor ¥ Fmiw wmar & )
& fre weic ug s wt ¥
wfgsdt F avaw ¥ fu faw
@ WG g & fadars 48w ¥
fog @1 it § & 389 wigrs
& wEFd T ogoeor W A
afew §EF ST § 99 gEIYT . F,
W G AT & A, WA JfeEt
¥ A fgmae F9 § WA A
ar war fedt & Y ag €W
gt e deAwr IAAT g
W oTw gOF @ S FE

g1

238

(zraw)
o sy Rfaw (3T 83W) ¢
vy Wt 7 oy w fvoge faw
fadw FWX  qwr g #
SIQET 1., . (w=wi)
MR. CHAIRMAN: Mr. Virendra
Verma, please address the Chair and

also remember the rule not to reply
to the interruptions.

f % at: | S W
fora § 5% o ag R § W W
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SHRI DIPEN GHOSH: Can the
speech made in the Crder House be
referred to here? PR T

%
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(sagaw)
SHR1 DIPEN GHOSH: He is talk-
ing of unother Member in the Lok

Sabha and Shri Virendra Verma is
the Member of the Rajya Sabha,

MR. CHAIRMAN: Please take your
seats. (Interruptions) Please hear
E the other gide. :
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SHRI S. W. DHABE (Maharash-
tra): Mr. Chairman, Sir, it is a very
sad day today that such Bills are to

be brought, discussed and passed by .

this House. Our friends on the other
side claim to be socialists. The Pre-
amble of the Constitution which we
have adopted says that we shall try
and promote a socialist, secular, de-
mocratic Republic. This Bill is anti-
sccular, this Bill is anti-socialist, this
Bill is against the interests of Muslim
women divorcees. It limitg their in-
terests and their unlimited right of
maintenance under section 125 Cr.
P.C. Why should we limit it to a
community? Simply because she
happens to be a Muslim woman, her
rights are being eroded by this Bill.
Their rights are not being enlarged
or advanced, as is claimed. As my
friends have rightly said, it is a Bill
- “meant for protection of husbands and
“not for women. .

{8 MAY 1986]
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At this stage because we have to
raise legal objections, I want to say
that my first objection is that under
Art.
the judgment of the Supreme Court is
the law of the land and is binding
on all courts in India. Under clause
7 of this Bill, it has been given re-
trospective effect and to all pending
matters also it will be applicable as
if they are not governed undcr Sec-
tion 125 Cr. P.C. but by the provi-
sions of this Bill, Therefore, I say
that it violates Art. 141 of the Cons-
titution.
and a retrogpective till cannot be
passed against the judgment of the
Supreme Court. Sir, my second ob-
jection is more fundamental. This
Bill is called “The Muslim Women
(Protection of Rights on Divoraee) Bill,
1986.” The prcamble of the Bill says
it is meant “to protect the rights of
Muslim women who have béen divore-

ed by, or have obtained divovce from, °

their husbands and to provide f{or
matters connected therewith or inci-
dental thereto.” Therefore, the Bill
is only limited to divorce provisions.
Under articles 245 and 246 of the
Constittution, the powers of Parlia-
ment are specifically given as to
where they can make laws. Under
article 246(1) Parliament has got ex-
clusive powers for making laws rela-
ling to entries mentioned in List I—

Union List in the Seventh Schedule. -

So far as the Concurrent List is con-
cerned, the power is given to the State
Legislatures as also the Central Le-
gislature. Under List I—Union List
in the Seventh Schedule, there is no
power given .to the Central Govern-
ment to pass any legislation on mar-
riage or divorce. Neither can the
residuary power under entry No. 97
be utilized or exercised because the
subject is specifically in the Concur-
rent List—List III. Entry No. 5 is
the only entry under which such a law
can be made. Entry No. 5 reads:
“Marriage and divorce; infanis and
minors; adoption; wills, intestacy and
succession; joint family and partition;
«..” Therefore, under entry No. 5
it is a well-known rule of construction

that the General Clauses Act does not

It-is not a prospective bill; -

141 of the Constitution of India, '
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apply to interpretation of the Consti-
tution. It must be interpreted strict-
ly. Therefore, if the law has to be
brought before Parliament, it must re-
late to marriage and divoree, both.
It cannot be either for marriage or
for divorce. If you sec laws like the
Special Marriages Act and the indu
Marriages Act, all the provisions are
right from marriage to divorce. With-
out having a provision of marriage
law, passed by the Legislature, for
Muslim women, how can you have a
law only for divorcé? Therefors, my
submission is that entry No. 3 does
not cover this piece of legislation li-
mited to divorce only. Apart from
political expediency, I think this
power is not there and viewinz the
strict construction it cannot be inter-
preted as “or” and unless the law re-
lates to both marriage and divorce,
there is no legislative competence
under the Constitution in List TII.

My friends here have already
spoken about the ethical and political
grounds. My submission is this is

- not the time to divide the country
or make divisions between community
and community. When we are fight-
ing the forces of disintegration at
many places, it is now the responsibi-
lity of the Government te see tihat

" such controversial Bills are not
brought, and these
should not go to the States. I, there-
fore. suggest that since a uniform law

" i3 already there, there is no need to

bring this law.

I also want to say that the cpposi-

tion parties are not taken into con-.

fidence in this matter. Some other
persons were taekn into confidence.
Although we had several meetings
with the Prime Minister, the subject
was not discussed with us. Thercfore,
I suggest to the honourable Law Mi-
nister, through you, Sir, to withdraw
the Bill, not to press it and refer it
ta the Supreme Court as suggested
_ by our friends here.

|1.00 p.wr.

SHRI GURUDAS DAS GUPTA:
-(West Bengal): @&ir, I rise to op-

controversies-

[ RAJYA SABHA]
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pose ~the introduction of the Bill
because in my opinion the Bill is
unconstitutional. the Bill is out-
rageous, the Bill is anti-secular, the
Bill goes against . the fundamental
philosophy of the Indian national
movement, the Bill is anti-Indian, I
oppose the introduction of the .Bill
because I consider this to be an-
abject surrender to fundamentalism.
I oppose ‘his Bi'l, the irtraduction of
the Bill because I consider this to be-
a fraud on the Indian Constitution.

Sir, I believe, the Prime Minister
has been stating that the Bill was
necesgary taking inte consideration
the feelings of the Muslim masses.
If our Government is so much inter-
rested to take into -accounf the feel-
ings of the Muslim masses, why has
the Babri Masjid not yet been de-
clared a national ‘mdnument? - That
is a'so as sensitive ag the Shah
Banp Case.

Sir, the nomenclaturs of the Bill
should be changed, in my opinion
It is, in my opinion, a protection to
polygamy and Dbigotry bhecause tak-
ing advantage of the provisions of
the Bill men will enjoy women and
discard them just af'er one menth,
two months or three months,

SOME HON. MEMBERS: Shame.

SHRI GURUDAS DAS GUPTA:
Therefore. Sir, it is gn inducement. )
Sir. I believe this will be an induce- -
ment {0 commit rape. to constitution-
alise rape on womenhocd of this
country,

SOME HON. MEMBERS: Shame.
SHRI GURUDAS DAS GUPTA:
I believe my friends on the other
side will perhaps not think of the
whip but will think of thc conse- -
quences, will think what Indian
nation has stood for. Tha tragedy,
the greater tragedy is that-thig Bill
is being introduced for considera-
tion on the completion nof 100 years
of India’s freedom movement. That |
is a greater tragedy. The varadex
lies here, in my opinion. On this
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augpfces occasion a outrageous, anti-
secular, anti-Indian Bill is sought to
be introduced by the ruling party.

245

I go'not wan' to go into the details.
But it only hurts me, not only me
but millions. It gnly speaks. of the
new "culture that some pecople now
in power seem to stand for. It
speaks of the new

- ruling clique.

. the common Indian law.

" we strike at the

Bir, thig Bill is discriminatory be-
cause there is enough provision in
the Indian law, under which a di-
vorced women could ilake racourse
to compensation or allowance when
divarced. That -is sought to be
changed. Some group of women will
not be able to get the bonefit under
Why will
they not get it? It is because they
belong to one religion. Herein re-
ligion is being made the basis of
"law-making. When religion is be-
ing made the basis of law-making,
very 100t of our
Cons'itutiony at the foundation of
the Indian Republic.

Shal] I remind my friends that the
national movement ynler the leader-
ship of Gandhiji had always fought

. against communalism at every stage?

. communalism in Indian politics.
. are going back. We are going back

India has mnever accepted the two-

nation theory. Why should we
accept gseparate law Jor separate
religion. We hag ‘never accepted

We

from “the position our nalional lea-
ders had stood for. Therefore, Sir.
this Bill is a . betrayal c¢f the na-
tional movement, it is a hetrayal of
the nutional tradition, it i; a betra-
yal of what all our national leaders
stood for.

Therefore, Sir, I oppose this Bill
tooths and nail, and I only say, this
Bill will encourage ecriminal gffences
on the part of male; in the cauntry,
will result in greafer
soeial repression on the womenhood.
Theretore, on behalf 4f my party,
~on behalf of the secular forges, on

{8 MAY 1986]
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behalf of the bonded women 1°
thoroughly oppose the introduction
of this Biil for consideration being--
placed by the Law Minister.

SHRI CHITTA BASU: WMr. Chair-’
man, I am of the view that this
House in the other House. The other
consideration. Of course, you have,
in your wisdom, allowed the Law
Minister to mgve the motion.

Sir, I. want tg remind you that this
House had not the oppotiunity of
scrutinising the constitutionality of
this Bill hecause this Bill was intro-
duceq in the other House. The other
House is an independent House, and
this House ig also an independent
House of the other House. There-
fore, this House was not given an
opportunity of scrutinising, examin-
ing the constitutionality of the Bill.
However, you have allowed usto
spcak about it.

At this stage I can .only say that
the Bil] shoulg not be taken into
consideration. The hnon, Minister
should withdraw it. This Bil] suffers
from [constitutional infirmity. It - .
violateg certain specific eanstitutional " .
provisions in our country. It violates
Article 14; it violates Articte 15; it -
violates Article 16(2); it violates
violates 13(2); it violates Article 38:
it violates Article 39(a). I think,
everybody knows that Article 14 re-
lates to the equality before law and
equal protection by the law. This
Bill denieg that opportunity. Muslim
women will be debarred from enjoy-
ing the Fundamen'a] Right of equa-
lity before law. Therefore, "it vio-
lates Article 14. Article 15 relates
to the prohibition of discrimination’
on grounds of religion, race, caste,
sex or place of birth. This Bill dis-’
criminates against a section of the
Indian womanhood on the ground
of religion, they being debarred from
enjoying that Constitulonal right,
which is a Fundamenial Right, be-
cause they belong to a particular
religious faith viz. Muslim. Them-
fore, thijg Bill viola‘es Arlicle 15 of
the Constitution. L e

e L T PV P
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Now. coming to Article 13(2). it
is known that this Article relates to
the Jawg inconsistent with or in de-
rogation of the Fundamental Rights.
Article 14 guaraniees certain Funda-
mental Rights, Article 15 guarantees
wertain Fundamental Rights, Article
16 too guarantees cer:ain Fundamen-
tal Rights and this Bill denies those
Fundamenta] Rights which are to be
enjoyed by the citizeng of our coun-
try. Article 13(2) says that any Act,
which ig not.consistent with the
Fundamental Rights or in  deroga-
tion of them, should be void. I am
not a legal expert, but. there are
many legal luminaries and they -will
examine it, but it is quite clear that
it violates the Fundamental Rights
and, therefore, is likely to be declared
ag void. oo .

Apart from this, I also want to
mention one precedent. This pre-
cedent ig that in the Centra] Assem-
bly in 1929 hon, Vithal Bhaj Patel
observed that the Public Safety Bill
could not be considereq as the
Meerut conspiracy case was pending
before the Court of Law and that it
will demolish the fundamenta] basis
if it was passed. In this partjcular
case also, this matter iz sub judice;
special leave applications have been
admitted by the Supreme Court and
they are considering the same issue
of alimony by -a husband to a Muslim
divorcee. Ag hon. Vitha]l Bhai Patel
could not allow the Central Assem-
bly to discuss and pass the Public
Safety -Act at that time moved by
the British Government gn the ques-
tion of it being sub judice. and since
‘some other law ‘of the same nature
was on the anvil, it was not allowed
to be discussed and considered, I
would appeal to you as a guardian
of the Houze that since a special
leave has been granted and cages for
alimony are under the consideration
.of the Supreme Court, if this Bill
is passed it .will demolish all the
. basis for that. Therefore, the House
also ghould not take into considera-
tion this Bill

- L RAJYA SABHA ]
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Socially and poli‘ically-speaking,
I would say. it is a retrograde step.
It is rather a war against the concept
of equality of man and yoman. A
Legislature of this

248"

naure caanot
concede to this position, It also vio-
lates the Directive Principles. al-

though I am quite conscious that the
Dij-ective Princtples are not tc be
taken in that light a5 the Fundamen-
tal Rights ought to be tfaken. In
this conneetion I would say that no
laW can trample upon the Directive
Principles of the Stat Policy. Ag a
ma'ler of fact, all the laws should
reflect ‘positively the Directive Prin-
ciples of our country. Sir, thiz Bill
does not only reflect positively the
Directive Principles of the State
Policy, but it trample vpon certain
basic principles enshrined in the
Directive Principles of *the State
Policy. In this context I meation
article 38 ang 39. Article 39 speaks
about the socia] and sconomic rights
of the women. This Bill takes away
the social and economic rights which ~
have been enshrineq by. atticle 38 of
the Constitution of our ‘country al-
though it i3 a Directive Principle.
Sir, the Directive Princple here has
not been reflecteq in the Bill. Asg a
matter of fact, the Directve prinei- .
ple as contained in grticle 38 has
trampled down. Therefore,

Sir, it is also injurious to the inte-
rests of the women of vuar country.

Lastely, Sir, I would say that this
Bill j5 a product of Shah Banc case-
judgement. This judgement was a
progressive socia] legislation that
could enhance the pace of social pro-
gress in our country. Unfortunately.
this Bill negates, nullifiecs the pro-
gressive features of the socia] legis-
lation.

Sir, I woud also like to draw the
attention of the hon. Member from
the opposite side who spoke just now
that the hon. Law Minister while in-
troducing the Bill is recorded to°
have said that thig Bill is 5 product
"of the consent of the Muslims. . Sir,
the law does not provide separate
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electorate in our country. Any law
passed in Parliament or in any Siate
Legislature is on the basis of the
- joint electarate. Docs he indicate that
the law can be passed. . .

s (dwm) meoew gw
(Toegm) @ 1948 # ¥o mIgea
4 ag afw fearar o1 87 & fa
fag anre ¥ W @ WB adaw
at ¥ F15 yfceda #df Favar sndemy
ag Rien U§Ad aT T8 9¥nmAY
d@d o B efawiT of ]

S (o),

SHRI DIPEN GHOSH: Mr. Chair-
man, Sir, this must go on record. This
ig Parliament. Nobody is elected on
the basis of religion. (Interruptions).
You must give your ruling on this
particular point. (Interruptiors). Sir,
you must give your ruling on this
pariicular point. He has sidted that it
ig Muslim personal law and only
Muslims should have prerogative to
discuss this. Thig is Rajya. Sabha
elected on the basis of the Consti-
tution. Therefore, there is no question
of having any
Parliament on the basis of religion,
‘Naturally, you must give your ruling
onr this, (Interruptions).
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MR. CHAIRMAN: Np ruling is
called for. I am allowing Mr, Chitla
Basu t, continue his speech which is
implieq in the ruling.

SHRI DIPEN GHOSH. Is it going
on record or not? (Interruptions).

MR. CHAIRMAN: As 1 said in the
beginning, every person has a right
to express his views, You may agree
with it or you may not agree with
it. But he has a right to express
his views. (Interruptions).

SHR] DIPEN GHOSH: After Chitta
Basu concludes hig speech you must
give your ruling. (InterruptionsN

MR. CHAIRMAN: Mr Chltta Basu,
please proceed. = - .

representatives in
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SHRI CHITTA BASU: Sir. a Bill

cannot be the product of the consent
of a particular community, because
Indian society today is rapresented by
all communities. Here it is India and
Indian nationhood. Muslimg are
also citizeng of this country. They
have got equal right; and responsi-
bilities, therefore, equal duties to
this great country of curs. Our Consti-
tution hag got the conception of
comprehensive culture. Therefore, Sir,
there was 1o scope of having separate
electorate in our country and I would
only ask the hon’ble Law Minister is
it not improper? I won’t, say it is -
unconstitutional but is it not im-
proper? Wag it not an opinion which
is an example of impropriety and
also which is very- dangerous and
which js also inherent with very
dangerous potential,  (Interruption)’

SUKOMAL SEN (West
That will lead to demand

r

SHRI

for separate electorate. = - "~

SHRI CHITTA BASU: I am very
glad that you have understcod the -
point. (Interruption). . <

SHRI DIPEN GHOSH: But I have
also understood that the Law Min-
ister cannot understand (Interrup-
tion).

- -

SHRI CHITTA BASU:. The Law-
Minister may know the law. Mr.

Bhardwaj was very expert in law

but you should be also egqually con-
sciouy about the grave potential. You
are alsg willy-nilly speaking in favour
of having separate electorate for
our country which is proved by the
remarks made by him.

Lastly, T would say so wmuch
damage has already been done and
if you want to retrieve the position
and the position can be retrieved if
the hon. L.aw Minister agrees to
withdraw hig motion honourably.

Sir, refer 1ty the Supreme Court,
under Article 143 as to what is its
opinion and thz House can then
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discuss that and proceed on. - In' the
meantime, 1 would also subscribe
to the view that the vonstitutional
points which are being raised chould
bz answered by the Attorney
General. There is g constitutional
provision where the Attorney General
may be invited-to clarify the points
raised by the Members in this
House. I think, even at this late
stage, you should consider my pro-
‘posal to invite the Attorney General
to convince the House about the
constitutionality of this Bill. Thank
you Sir. Lo S
MR. CHAIRMAN: Now, ajl the
Leaders have spoken. There are a
numbzar of other Members who be-
long to the same party and who also
want to speak. They will have an
apportunity, (Interruptiony,

SHRI * SURESH KALMADI: Sir,
you have gaid, everybody who has
raised a point of orday can sneak.
Pleas2 do not go back on your rul.

" ing Sir. (Interruption).

.~ MR. CHAIRMAN: When the Chair
that there has been
enough discussion. sufieient discus.
sion has tsken plece. .?. (Interrup-
tion). ' oL i

SHRI SURESH KALMADI: Please
do not go bhack on your ruling,

MR. CHAIRMAN: Nothing will go
on record. (Interruptions).

MR. CHAIRMAN: [ would
‘¢all the Law Minister. (Interrup-
tion). Please sit down, all of you.
“This is not the final discussion. This
is,only a preliminary discussion. There
is going to be... (Interruptions). .

now

- ' SHRI SURESH KALMADI. *

MR. CHAIRMAN: Nothing will be
recorded, Please sit down.

" SHRI SURESH KALMADI: *

*Not recorded,
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MR. CHAIRMAN: This is only a
preliminary  discussion. (Interrup-
tiong)., On the motion, there will he
a discussion, When the Minister
moves that the Bill be taken into
consideration; after his speech, there
wi'l be a ganeral discussion. At that
time, all of you ecan raise your
paints. Therefore, it is mot.....c

(Interruptions) )

All right, what is your point . of

order, Mr. Dipen Ghosh?

SHRI DIPEN GHOSH: 8ir, I have
a submission to make as leader of
my party and as a frieng of other
Opposition parties. We are glad that
you have allowed gall the leaders of
the Opposition parties to make their
points of order. And you hag de-
cleared that on those points of
order, after hearing the Minister of
Law, you would give your ruling.
But apart from that, there may ‘be
some Members who may have some
new points of order. (Interruptions)
They may have some rew points of
order or new points for submission.
So after the Minister's reply, you
give your ruling on the first spate of
points of order and then you hear
the other Members also to sce whe.
ther they have got any further points

of order or nointg of submission. You -

dispose of them and then take wup
the Bill for discussion. Otherwise
it ig the inalienable right of every
Member to raise a point of order and
naturally we cannot allow the sur-
render of that right of the individual
Members. So there should Be - some
arrangement.

MR. CHATRMAN: I will clarify
the position. There js only one pnint
of order relating to the constitu-
tionality of this Bill. On this several
Members have snoken and ithe Chair
js satisfied’ that there has peen suffi-

cient discussion on this matter. i o "
others still want to sveak, there ia

«till an opoortunity. Tt §& not as it
there is no ovportunity for

them. .

-
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When "‘the motion for consideration
is taken up, they can make the same
points, new points, everything. 1
am not shutting out anything. (In-
lerruptions).

Mr. Ghosp referred to different

points of order. Here, there is only

one point of order, namely, the cons-
titutionality of this . Bill which is
before the House. -I can understand,
if they have different points of order
on different subjects, then I should
give them an opportunity. But on
one single point of order, about the
constitutionality, I have given suffi.
cient time for - discussion. 1 am
satisfied. ..... {Interruptions) You
may reply, Mr. Minister.

SHRI SURESH KALMADI: How
can you presubpose what we want
to say. You have agreed that you
will listen to our points of grder. .

MR. CHAIRMAN: No.
will be recorded.

nothing

SHRI SURESH XALMADI. (Con-
tinued speaking).

~ MR. CHAIRMAN: If you disturb
the proceedings further. I will have
to take recourse to other things. Mr,
Law Minister, vou
with your reply.

SHRI ASOKE KUMAR SEN: May
I express my very dezp distress....

SEVERAL  HON.
" Point of ordert...... (Interruptions),

MR. CHAIRMAN: No point of
order will be allowed. There is no
point of order. I have explaineq it
already. T do not want to repeat
myself, Now, Mr. Law Minister,....

SHRI ASOKE KUMAR SEN: You

" are one of our experienced parlia.
mentariang and we are bound to meet

this extravagent claim that any

point ¢ order can be raised to

. obstruct the proceedings. Nobody has
got the right to ralse each and

{8 MAY 1986]
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everything.. .. ((Interruption by -

Shri Suresh Kalmadi). C .

MR. CHAIRMAN. Nothing of
what Mr. Kalmadi says will be re-
corded.

SHRI ASOKE KUMAR SEN: 1If
the proceedings of the House have
to be carried on, the Chair has to
be obeyed,. otherwise, if this js go-
ing to be carried on this way. then
theé hongurable Member.... (Inter. . -
ruptions). ' '

SOME HON. MEMBERS: No, no,
who are you to say that? You have
no right to say that

SHRI PARVATHANENI UPEN-
DRA: You have no right to threaten
Members. The Chair is there to
conduct the House, not the Minister.

SHRI DIPEN GHOSH: Mr. Chair-
man, he is usurping pot only the

. power of the Constitution, he is us.

urping your power =2lso. He is
threatening the Member.

SHRI ASOKE KUMAR SEN: 1
am only saving that the Chair's de-
cision should be oheyed. (Interrup-
tiong). I am again reiterating that-
the Chair's decision should be obeyed..

SOME HON. MEMBERS: Point of
order. . . .

MR. CHAIRMAN: I am gisallowing-
any point of order.

SHRI ASOKE KUMAR SEN: Sir,
as I said. .. .
- (Interruptions)

MR. CHAIRMAN: Nothing of what
others say will go on record.

(I nter'rupﬁ,o'ns)‘

SHRI ASOKE KUMAR SEN; Sir, I
am not going to yield. .

(Interruptions)
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. MR, CHAIRMAN: The House will
now stand adjourned tiil 2-30 PM.
) today.
. "_1 - The House then adjouined
for lunch at thirty-one mi-
" nutes past one of the clock,

st

The House reassembled after Iunch
at’ thirty minutes pzit two of tha
clock, Mr, Chaiman in tha Chalr.

SHRI NIRMAIL. CHATTERJEE:
What a great day! (Inierruptions),

. MR. CHAIRMAN: I have to give a
rwling, Therefore, I have comn (In-
t«rmptlons)

DHRI ASOKE KUMAR SEN: Your
Presence at ha:f past two is a tribute
to the points of order which’ have
been raised. (Interruplions).

MR, CHAIRMAN: I am giving two,
two minutes {0 all. Mr. Suresh Kai-
madi. Two minutes.

SHRI SURESH KALMADI. Sir, I
am happy to sec that you are giving
ug time to speak.

Bir, this is a Government which
claims to take the country to the 2lIst:
century, but which is unfortunately
resorting to Darbaric 16th century
Bill. Sir, India - is a land of chivalry,
of tradition, We have always beeu
chivalrous, Ag far as women are
concerned, we always give them ten-
der care and look aftey them.

SHRI ASOKE KUMAR SEN: This
is a poing of order!

MR, CHAIRMAN: Two minutes,
whatever you want to speak. (Inter-

raptions). . R |

SHRI SURESH KALMADI: Sir, a
snggestion was made that this matter
should have been sent to the Supreme
Court foy its opinion. I do not know
whether the Govermmeni had taken
agy legal opinion at all except Gov-
ernment legal opinion, I am sure, :f
they had gone to an independent per-
sen top legal opuuon, tncy would nol

[ RAJYA SABHA]
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have been able to bring forward this.
Bill because, Sir, this is waste of time
of Parliament. The other House dis-
cussed it for 12 hours, We are discus-
sing it for another 12 hours. So it
comes to 24 hours. After that it is to_
be .struck down in the court. I think
it is a total waste of..,

MR. CHAIRMAN: Do you think ii
wiil end in 12 hours?

SHRI SURESH KALMADI: This
is a matter which is sub-judice. So
actually we should not have raised
the matter here. Also, Sir, it is con-
trary to the Directive Principles of
State Policy. And of course it vio-
lateg the Constitution from A to Z.
Especially I am concerned about Arti-
cle 51A of the Constitution that no
legiglation deragatory to women may
ke passed Sir, we are a'so -violating
this partlcular aspect mainly in this

particular _prece of legislation.

Sir, in the other Housc about SV
Congress MPs did not vote, In the
Rajya Sabha we have eminent people
like Shri N. K, P. Salve; we have Shri
A. K. Antony. We are sure that they
win strictly use their discretion.
though a whip has been issued. Dut
this is a national problem. The whaie
country is looking to how they are
going to recact to this, I am sure they
will cut across this whip, etc.

AN HON. MEMBER: If they do it,
they will be expelled.

MR. CHAIRMAN: My, F. M, khan-'—
Two minutes. . -

SHRI F. M. KHAN (Karnataka): 1 .

‘would like to say that a new situation- .

hag arisen in the country, where the .
Supreme Court has..(Interruptions)
This is what I feel. It is a dispute
belween the Legislaturce versug the
Judiciary. It has almost come to this.
Article 25 Section 125 in the year 1973
wag already discussed in this House.
Then the Home Minister, Mr. Mirdna,
made it very clear that it docs not
apply to the Muslim  personal law.
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Angd in the recent time there was an-
other judgment of the honourabie
Supreme Court....wherein the Sup-
reme Court gave its ruling against
Krishna Singh versus Mathur, A.LR.
Supreme Court 707 at 712, Tt was re-
ported in the Hindustan Timeg of
22-9-1985 saying that the casie Hindus
will not be governed by the personal
law and it could not be given effect to
by the judiciary. This is the ruling of
the Supreme Court. I do not know
.how the Supreme Court can give two
different rulings when i{ comes to the
Hindu law and Muslim law. It is very
clearly defined in the Constitution 1n
Article 25 and 29. It is very clearly
mentioned that these laws can be
practised and it is not a violation. I
would like to kpow from the hon.
Members of this august House who
have becn raising these things ag to
what happens to Article 1T about un-
touchability. If equality as defined in
article 14 is to be implementeq in
letter and gpirit, which has becn
srgued, what happens to untochabi-
lity? Have they anything to mention
about it? I would like to know it
from the Members and the Govern-
ment.

257

SHRI SATYA PRAKASH MALA-
VIYA (Uttar Pradesh): Sir, my sub-
imissipn is that the Bill moved by the
hon. Law Minisier cannot be debated,
discusseq or passed today by this
House. I take my plea under Rule 69.
It says:

“Motion after intreduction of

Bills. .|

When a Bill is introduced, or on
some subsequent occasion, the
membey in charge may make one of
the fo'lowing motions in regard to
his Bill namely:—

(i) that it be taken into consi-
deration.”

Now, I refer to the proviso. It
sSays:

“Provided that no such motion
shall be made until after copies of
the Bill have been made availabic

424 RS—9
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for the use of members. and
that any member may ubject
to any such motion being
made unless copies of the Bi"

have been so made available for
twa days pefore the day on which
the motion is made, and such ob-
jection shall prevail, unless the
Chairman allows the motion to be
In.ade," -

Sir, my submission is that this Bil}
Was passed by the Lok Sabha at 2.4¢
A.M. on the morning of 5th.

MR. CHAIRMAN: TIi was accepted
in the Business Advisory Committes
that it would be taken up within 4
hours. Now, you are raising it here
again.

SHR] SATYA PRAKASH MALA-
VIYA: Sir, it is my right to raise this
point because the matter was raised
in the other House and Mr. H. K. L.
Bhagat said that they were also mov-
ing for waiving of the rules, This
iiouse does net know when the Par-
liamentary Affairs Minister moved for
waiving of the rules. The second
point is that the Bill was received by
the Members of the House yesterday
at 10.00 An. One day continues for
24 hours, Two days mean 48 hours.
It will cxpire tomorrow at about
at 10.00 A.M. One day continueg for
that it can neither be debated nor
passed today. (Interruptioms).

st T FIN HAATE (IATHIW ) ¢

g et v srdr Agdi T & 1 g AW

AT WA 7Y ST, FIT FT 2

SHRI NIRMAL CHATTERJEE: On
a point of order of a completely
different nature. I wanl the ladies to
dget pracedence and after that 1 will
speak.

MR. CHAIRMAN: You take one
minute for one point of order and
then you jump to amother. Let ii be
finished, .

SHRI NIRMAL CHATTERJEE: My
point is simp'y like this. I am not
making a point. But I will approach
the kind of objections that have been

raised from a comgletely different
angle,
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MR, CHAIRMAN: Please sit down.
Dr. (Shrimati) Sarojini Mahishi,
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DR. (SHRIMATIy SAROJINI
MAHISHI (Karnataka): You are
good enough 1o give me a chance.
When I approached you again, you
were kind enough to reconsider your
deas that yoy should not give uny
urther chance top anybody to raisc a
roint of order. I hope the hon. Min-
ister will also reconsider his view to
get it passed today only. He will re-
considep it and subm.t it to a Select
Committee first, Sir, I have written
a letter to you, The Muslim Women
(Protection of Rights on Divorce)
Bill, 1986 invelves many intricate
points of law in respect of which the
expert adviece and guidance of the
Attorney General is absolulely ncces-
sary. 1 would request you to invile
him to the House whep the Bilt is
taken up for comsideration.

To give you an example, Dr. Mai-
moona Khanam, a Muslim lady, who
is a lecturer in Persian in K. M. Col-
lege, Amravati, Maharashtra, wads
given talak nearly two yrars back on
the plea that she was a an atheist.
Subsequently, she has been ex-com-
municated on the basis of a Fatwa, a
religious order, given by the Mufti of
Deoband. The effect of the Fatwa is
that she ceases to belong to Islam. As
a result of that, she cannot get re-
medy under the Islamic law. The
guestion, therefore, arises which
the law which covers such cases, It
does not provide an answer to this.
There are many cases where a Chl:xs-
tian lady has married a Muslim.
When she is given talak, she ceases 10
be a Muslim, Under which law she
is 1o seek protection? These intricate
guestions arc involved in this. And,
thercfore, Sir, it is necessary that the
presence of the Attorney-General
should be here. I listened to
wvou that the legal acumen and
the efficiency of the  Minister
is much more. And he iz a legal
luminary. We know, Sir. But, today,
he has been an instrument in
tringing this law. Therefore, we are

[ RAJYA SABHA]
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requesting you {o have the presenze
of the Attorney-General in this case.

MR, CHAIRMAN: I am going o
give preference to all ladies now.
Shrimati Kanak Mukherjee,

26o

SHRI NIRMAL CHATTERJEE: Sir,
you have been chivalrous. The Gov-
ernment should learn from voy how
to approach the problems of women.

.SHRIMATI KANAK MUKHERJEE:
Sir, my submission is that this Bil}
cannot be taken into consideration for
passing. This is an atrocious, obno-
xious, retrograde and discriminatory
Bill which violateg the Fundamential
R_ights which the Constitution has
given us, This Bill is a shame to any
civilizeq society. This is beneath.
human dgnity and it insults the
womanhood and degrades the status
of women. It takes away the Fundz-
mental Rights which are guaranteed
by the Constitution. 8Sir, this Bill is
cruel, inhuman and arbitrary. Str, as
it is, the women of the minority com-
munity are much suppressed under
the system of the rampant polygamy
and even oral talaq. You are not
bringing any comprehensive Marriage
Bill and Divorce Bill, You are not
going forward with that, and you are
Just giving open licence to the men
for this immoral ang unethical atlii-
tude to life, As it is, the women
are not educated. They are deprived
of any chance of jobs. You did not
give any chance to stand on their own
legs independently to live with self-
respect. And what is the minimum
right guaranteed tnder the Constitu-
tion, you are taking away. (Inierrup-
tions) . The Constitution has given
the promise of socialism, secularism
and democracy. What you are doing
is communalism, authoritarianism and
autocracy. The Constitution has pro-
mised us justice, liberty and equality.
You are doing injustice, slavery and
discrimination hoth on the ground of
religion and sex. This Bill cannot be
and must not be taken into considera-
tion for passing. T appeal to vou, Sir,
and T warn the hon, Law Minister
Asoke Babu that you are coming from
the land of Rammohun Roy, Vidya
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Sagar ang Rabindranath Tagore. We
wre celcbrating the 125th birth anni-
versary of Tagore. And you are in-
sulting womanhood and degrading the
status of women, (Interruptions)
And the Law Minister will be thrown
into the dustbin of history for bring-
ing out such a law. This cannot be
taken into consideration, Thank yuu,
Cir.

'MR. CHAIRMAN:
Chowdhury.

Smt. Renuka

SHRI NIRMAL CHATTERJEE: Sir,
this is her maiden poinl of order.

MR, CHAIRMAN: 1t is not a point
of order. It is a maiden speech.

SHRIMATI RENUKA CHOW-
DHURY (Andhra Pradesh): sir, I
thank you for giving me this opportu-
nity, as you call it my maiden speech
again. And 1 hope this is going to
reflect the thinking of men in the
nation tomorrow on the Bill alsg that
they wil] allow women to rise and
speak ang voice the sentiment as a
woman. I reflect my Muslim sisters
and every other sister in every caste
and religion in this country today. I
speak here as an Indian and not
merely as g Party or an Opposition,
‘That is the first point I want to make.
‘Secondly, Sir, there is a slight techni-
cal hitch which I want to bring to
your notice, and I am sure you arc
aware of it, but I just want (o refresh
your momory that this Bii] was circu-
lated yesterday morning at 10 am. 48
hours have not lapsed for us techmi-
cally to take up this motion as yet.
And on the other hand, by preaching
secularism to the country, are we in
spirit today in this House ag a secular
body of people? 1f I am to bring up
my daughter for 21 years ag g secular
Indian ang tomorrow she wants fo
marry a Muslim, will T as a mother,
as a woman not hesitate to stop her
from getting into this marriage be-
cause there is going to be no protee-

tlon for her, God forbid in the event’

that T am also mot around to protect
her? This is undermining women and

[&8 MAY
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their Fundamental Rights in our se-
ciety today. And this is not only in
respect of Muslim women, Tomorrow
I will embrace Islam if I choose to.
And if my husband desires to give
me talag, I use it as an instrumcrnt
to go to the Wakfi Board who
can finance me and 1 can con-
tinue to live in what ig considered...

(Interruptions). Sir, I am being in-
terrupted from that side. Are we
then giving rise to bring down the
moral code of ethics in personal be-
haviour in the society? What are
we trying to bring about? Sir, it is
this. We are inadveriently, by in-
troducing this Bill, promoting ostra~
cism of a particular community for
which nation’s leaders have already
laid down their lives and have fought
trying to bring about secularism in
our country today, and we will fail
in the sense that as Ind:ans today
if we do not overcome politicising
as Rajya Sabha Members in this
House. if we do not overcome our
owp conscience. ang if we are going
to merely vote because we have been
whipped to vote, then we are unfit
to be in this House of Eiders. (In-
terruptions). Sir, 1 also wish to draw
your attention to the psychological
connotation of the Rajya Sabha to-
day when papers have -been scream-
ing headlines that the Bill has been
passed and if half of us sitting here
fee] that since the Bill has already
been passed in the Lok Sabha this
is merely a formality and what the
Opposition Members say here, which
I and my friends represent here.
that it will not be considered, then
it is again a matter of shame. Then,
we are again, I beg lo siress here,
unfit to sit in this august House,

Making these few points I thank
you very. much for giving a patient
hearing. .

MR. CHAIRMAN:
maiden speech. Now,

Very good
Mr. Yadav.
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S (EIE IR i T CE I
fanter a® ot wrfa, ad @< wrer
a7 F3W AT AT 9T migfia a g
agr % amafiw 3 fag dfggm §
fagw wivam wa wad gy
Tigy St A AT ATE JITAAT 4T
g Fr 9rd] F @l @ Fded g
fa 3 wa% wfa wem@ 3 40 g4
fadq sId4 TT IFHIA &7 A A
f93an F1 TWA F@ @ VF |

SHRI NIRMAL CHATTERJEE; 1
thought I would raise this point of
order a little later but because the
kind of approach that was involved
in the other points of grder is a
little different, I raise thig point
now, Sir, I believe the wholg Bill
js technically flawed. It uses cer-
tain termg which are not adequately
defineq and that wil} jave dangerous
and disasterous consequences, For
instance, a term which is very fre-
quently used in this Bill is the term
‘Relative’ or ‘Relatives’ without de-
fining these terms, as a consequence
of which, two kinds of m'verse re-
sults might be there. Firstly, the
husband whom this Bill ig trying to
protect. will also get inv6lveq be-
cause as you all know, there are
marriages among the relatives which
are permitted. So, when the Law
Minister is trying to save the hus-

band, ag a relative he may once
again get involved and forced to
make payment or atleast may be

. committed to make payment. There
is the second difficulty also. Since
the term °‘Relative’ ig not dJefined in
terms of degrec of relationship, it
may cxtend to any kind of relative,
We may go on including -cousins,
father-in-Yaw, sons-in-law. gisters-
in-law, and how far you can go on,
1 don't know, and it ‘wa go on pro-
ceeding along these lines, the whole
univierse may be covered ncluding
many people who are not Muslim
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anq those who belong io ¢ther re-
ligions and even people who do not
believe in any religion, like me. So,
this is the sccond difficuliy, a tech-
nical difficulty for which the law is
going to be bad.

MR. CHAIRMAN: ¥You all agreed
that youy would take twg minutes,
and now you go on speaking.

SHRI NIRMAL CHATTERJEE:
I wasg absent st that time.

The second problem tg which 1
want to draw the attention of the
tallest legal luminary who has gone
astray and sitting in this House is...
I((l'nte'r'ruvpf:ions). I am not referring
to Mr. Salve; this  is rot a tax
matter, although some veopie will be
taxed. Sir, the problem is, accord-
ing to the provision jn the Bill,
during the periog of Iddat or other-
wise, care should be taRen of the
level of living of the divorcee as
well as the means of tlie persons
who will be asked to pay. 1 1hink
Mr, Salve may correct me. Level of
living is an upper limit and means
also provide a limit and in no case
can an award be made which is
beyond the means of ihe husband
during Iddat period or of the rela-
tives after that. In the subsequent
section it has been provided that if
the means do not permit, then such
and such a thing will have to be
done. I believe, Sir, there is a con-
tradiction within the Bill itself, That
is, at the first stage. in one section,
it ig said that the award has to be in
terms of the means of the lordly
husbang who has divorceg the wo-
man or the relatives on whom the
burden has been thrust or the Wakf
Board. 1f this is taken into aecount.
the second stage or the third stage
cannot be taken, In that case, it
will mean contradicting the first
one. Because of This, what I gay is
that, even when it hecomes law, it
wil] be bad, a technical] fraud and
on this ground also the court may
strike it down. Sir, I do not accept
the argument of the Law Minister
that—he gives quite often—that it
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is for the court to judgec. Well, that
is true and not true pecause it is our
prerogative. We are not as foolish
ag the Law Minister may think about
us. We have to exercise our com-
mon jhiement and as a responsible
body we have to find out whether
we have flouted any of the provi-
sions.

MR. CHAIRMAN; Tinle up.

SHRI NIRMAL CHATTERJEE:
Only when there is a diffetence of
opinion, we should go to the court.
Therefore, on this ground, I say.
thiz Bill, with the exiraordinary
legal intelligence of the Law Minis-
ter, may kindly be withdrawn.

PROF. C. LAKSHMANNA (An-
dhra Pradesh): Mr. Chairman, Sir
this particular Bill which is beforc
us not only vitiates the Constitution
in terms of equality of status and of
opportunity between Muslimg on the
one hand ang Hindus, Christians,
Sikhs and Parsis, on the other ip
the case of women. Secandly, Sir,
jt vitiates the principle of equality
even within the same community.
In a case where X ijg a Muslim and
he marries Y, a non-Muslim under
Muslim law, after conversion and if
that person (Y) is divorced, she has
no other recourse, she cannot go to
relatives, she cannot ¢o to her bro-
thers and sisters or her father, Under
the circumstances, she hag only one
recourse, namely she has t{o go the
Wakf Board, bedause she continues
to be a Muslim. This ig a case of
making the woman, Muslim woman,
destitute by compulsion and by
necessity. However, in the case of
a Muslim woman marrying a Mus-
lim gentleman and getting divorced
by him, she hag the father, brothers,
relatives, community and the Wakf
Board to turn for maintenance
Therefore, Sir, this vitiates the prin-
ciple of equality of status and of
opportunity even among  Muslim
woman, between those Muslim wo-
men who are married to Muslim
men angd those non-Muslim women
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who are married to Muslim men,
after conversion, whp revait back or

do not reverf back for the facility
of maintenance. Therefore, Sir, it is
from that point of view, I say, this
Bill vitiates the- Constitutional pro-
vision of equality of status and of
against
statug and it is against opportunity in
tﬁe case of women. I woulq request
the hon. Minister to kindly withdraw
*his Bill.
sl o F@RREw J]|E  (aru
7iw) : ag fadan femgeaw &0
WY "faars &, d@fagra & @
grud § ag vad fawte
GreaT giRT 14 M 15 & fawie
%Al ¥ ) xER  Alg-Ag o)
zradfed fufoase § Sud fawg
g MIIN SRIATY U8 &I §
gy & Fam ag s f{ewic
asfd 3 ¥} @r & 1Ay W
afeaw @igs fodt @z @ w@
FA & ale @A Jradi § A
aems ] XA B @ awie F}] R
are a5 fodard & ore  dedRe
& far amm | e F1E  foge
gaw fag Jark Al &, foge 3 o
AEE QA A wlza A A1
a6 AT H ara SN W 5%
dHE W AT F™ g A wAq g
T4H FTaeE 3@ {qEL 3 gTU [T T4
NAEFT T FETE WD N -
et af g1 87 TR S A
g a3 7 fod gaTe 9 afer g
qT off GENT 1 ATIT FT A gEaT
AFTIT IBHT Ge0T | g gt §  agr
mr g fx 50 a0 w3 g e
# gay fag €3 sdw 0 saar
AU AR A awta B FIT 930

268



269 The Muslim Women
(protection of
3.00 p.Mm,

@t g s Wy wgAE
Agf 2 % §, aww g A any

§ W oax aarw A &FT
e g ag § BB AT ug awr
T oms @ §EF7a weew
W 1 zafel W ety A SN |
g avg ag fegam awrs &Y
WraT [T 1 ] ag s AT AT §
v ag fagar fas awrs =1 @
Trar F AT e A B wRI
wae g W1 | gelwm W
fRse st § fg@ #1  ama
« &a1 afg 1

sl v AW gEAE o wMAE
aarafa o, feeY Wiy <rsgwmaer
e RER o Wi ogw g W
gt gt 2 rLafanw g fa za
feg =1 fgert =@ W ax
i fmr g 137 A g7 oq@ A
g fmer g 197 {7 frer &9
T A § va oo #} faarr
wral § ? A Rerardiay s
fadt ag @ =@N 9T wRar g
M fodi 7 fod ag A fas
AT § STAr w9 av z9ar fod
W g qer 98 a8 aw g9
faer o7 %3 famic a2 ? gufeg &
Fraargfpan g qurd warad fag
gz AT g fo 93 % W@ gaAr
fodt w0 =ff famar g ax a5 § 5@
9T R97 famIk #3 ¥aT T qEQT
g ()

SHRI V. GOPALSAMY (Tamil
Nadu): Are you providing the copies
in Tamil? You should provide the
copies in all the national languages.
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SHRI GHULAM RASOOL MAT-
TO (Jammu ang Kashmir): You are
creating a recorq by allowing three
hours on points of order.

SHRI PUTTAPAGA RADHA-
KRISHNA (Andhra Pradesh): Sir,
mine is the rea] point of ¢rder, Lea-
ders of the respective grocups have
spoken almost on the same point that
the introduction of the Bill is un-
constitutional, but my point is dif-
ferent. Some friends arpy harping
on the interference of Shariat. They
are saying that our opposition te
the Bill is interference into the
Shariat. But ag a matter of fact,
the introduction of the Bill itself is
an interference into the Shariat, that
is my point of order.

My second point is, as Mr. Kusha-
waha has said, the rule relating to
the service of copies 48 hours prior
to the infroduction of the Bill might
have been waiveq bu! it is not suffi-
cient because the Hindi version of
the Bill has not been served. That
is why the Bill canngt be taken up
for consideration.

SHRI V, GOPALSAMY: Will you
be entitleq 1o get the copies in
Tamil?

SHRI J. P. GOYAL (Uttar Pra-
desh): My point of order is that
there ig no hurry that this Bil] be
discussed in this session itself. Let
it be postponed tp the next session:
The reason is, apart from the techni~ ~
calities, procedural difficulties and
irregularities, that under rule 69 it
was served on us only yesterday and
that also in English only and not in
Hindi, we have not had enough time
to even study the dcbates which
were held in the other House, So.
there is no hurry. We should not
give an impression t, the public out-
side that the Governmnet wants to
hurry it yp for certain ulterior mo-
tives, After all, elections are mnot
going to také place affer this session
is over, unlésg of course the Gov-
ernment wants to dissnlve the Hoise
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and wants to hold fresh elections.
So, I woulg suggest and submit, let
jt be postponed tp the next session.

SHRIMATI BIJOYA CHAKRA-
VARTY (Assam): It is a very good
suggestion, I gupport it.

SHRI SUKOMAL SEN: Sir, 46
years ago our vespecled national
leaders who led the mahienal move-
ment for independence and the fra-
mers of the Constituticn at that time
were very much aware of the com-
plexity of the Indian society. They
knew very well that Indizn society
was composeq of al] religions, Hin-
dus, Muslims, Sikhs, Christians, Bud-
dhists and other religions. Keeping
thig factor in mind, they made a
provision in the Constitulion that
there should not be any discrimina-
tion between citizens un the basis of
religion itself. Now thiy Government
js doing it through this Bill.

My point is, this i3 4 fundamental
change in the spirit of the Indian
Constitution. Is the Government
empowered to change the fundamen-
tal spirit of the Constitution without
arranging a referendum, without
taking the opinion of the people at
large? I would like to know whe-
ther the Government can do it for-
cibly in the Parliament, thereby
changing the entire concept of the
Constitution, dividing the society into

Hindus, Muslims, Christians, like
that., The results will be serious, I
am sure. You may got the Bill

passed through raising of hands be-
cauge of the whip, but T do not know
whether the Government has thought
of the likely repercussions of the Bill
being passed, the severe communal
backlash that it may entail if the
Bil) is passed. Sir, I would like to
have your ruling on this point.

SHRI VIJAYA MOHANA REDDY
(Andhrg Pradesh): Sir, my point of
order is about Art. 25 of th= Consti-
tution—Right to Freedom of Reli-
gion, It says;
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“Subject to plblic order, mora-
Tity and health and to the other
provisions of this Part. all persons
are equally entitled to freedom of
conscience and the right freely to
profess,, practice and vropagate re-
ligion”.

Muslim women, Hindu Women, every
woman, womanhood as such have
got the right and discretion to prac-
tice their religion and religious ob-
servations and there should not be
any interference in that. There is
no necessity for the law ts go to the
help of fundamentalists to try to
coerce ang change women’s religious
discretion. Whatever she thinkg is
right, she will dd. If she thinks it .
is right according 1o her religious
practice to go and get the help of the
court, she has got every right to do
it. When she has got the right,
when the entire Muslim community
itself can bring about the change if at
all they think it is fundamental, then
why go to the aid of these funda-
mentalists with the help of this Bill,
which will deprive the divorced
Muslim women of their rights of
sustenance, rights of livelihood,
maintenance and dignity and seeing
that their children prosper and grow
to adulthood as free citizens. That
is why this ig interference with the
religious practices of all womankind
ang is therefore fundamentally
against the principles of Art. 25 of
the Constitution. So this Bill should
not become an aid to the fundamen-
ialists to suppress Muslimm women.
Thank you, Sir.

SHRI ASOKE KUMAR SEN: Mr.
Chairman, Sir.

MR. CHAIRMAN: Yoy will reply
t, the points of order only now and
you will reply to the other points
later.

SHRI ASOKE KUMAR SEN: That
is what I was also going to suggest
that points of order would be ans-
wered now and atler 1 move the
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motion, in the course of my speech,
I propose to deal with 3ll these super-
lative qualifications showered on us—
namely, lawless law, biack Bill ira-
vesty of jusfice, betraya) of women
and all these. Those things you will
permit me to deal with in the course
of my speech after the motion is
moved.
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Points of law which nced to be
answered as these: Firstly, consti-
tutionality on the ground of its al-
leged infringement of Ariicleg 13,
14, 15, 16 and 44. Somebody has
also pressed in Article 51. Almost
every Article has been pressed. I
do not propose to reply from A to Z;
I propose to reply to substantial ob-
jections. So far as Art. 14 ig con-
cerned, Art. 15 is concerned and
Art. 16 is concerned, they can only
be bpressed into service if it is
proved that cqualg are being dis-
criminated against by the law.
Articles 14 and 15 do not prevent
ciassification. The Supreme Court
has, in 5 series of decisions, laid down
two principles, namely, that dead
uniformity is not the prescription of
ibe Constitution. What is prescribed
js that if equalg are treated unequal-
ly or unequals are treated equally,
then it will lead tp an infringement
of the equality clause, but no legis-
lation can proceed excepting with
classification. Fon instance, if the
Hindy Succession Act ang the Hindu
Marriage Act have dealt only with
the Hindus, it can't be said why you
have imposed monogamy on the
Hindus. A law of divorce of the
Hindus on certain grounds is mnot
allowed for some other communities.
Mhe answer is simple, because the
Hindus form a separate class by
themselves.

SHRI DIPEN GHOSH: Class?

SHRI ASOKE KUMAR SEN: Yes,
it is. For the purpose of legislation
it is called a class, '

MR. CHAIRMAN: He is using the
legal language: classification,
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SHRI ASOKE KUMAR SEN: XNot
the language of...

AN HON, MEMBER.:... Marxists.

SHRI DIPEN GHOSH: Political
phiiosophy.

MR. CHAIRMAN: Don't comment.
Go on.

SHRI ASOKE KUMAR SEN: The
expression “class” bearg a different
connotation for the Marxists.

SHRI DIPEN GHOSH: There is
the dictionary also,

SHRI ASOKE KUMAE SEN: The
expression ‘*class”, in Constitutional
Law, meang that body of persons
which answers a particular descrip-
tion for the purpose of a particular
law. Therefore, if Muslim divorced
women are ireated on a diierent basis
from other divorced women, it can-
not be called 53 case of discrimination,

SHRIMATI KANAK MUKHER-
JEE: The Hindu law is towards prog-
ress but this ig retrograde,

MR. CHAIRMAN: You have all

had your say. Please do not disturb
the Minister,

SHRI ASOKE KUMAR SEN: Mrs.
Mukherjee, your point will be ans- ]
wored,

ME;, CHAIRMAN: You need not

answer, You please speak to the
Chair.

SHRI ASOKE KUMAR SEN:
Therefore, Sir, the answer ig very

clear, and very clear specially on the
ground that Article 25, which has also
been mentioned, prescribes very
clearly that the religious practices
and beliefg of all communities are
puaranteed. And the Supreme
Court, as far back as in 1958, in
deciding the Kerala Education Bill,
case, laid down very clearly that the
bedrock on which our Constitution
rests is the guarantee to the
minorities about their religion, their
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beliefs and their practices. Our
National Anthem embodies that very
concept when it says it is harmony
and not sympony which is the
mosaic of the Constitution. There-
fore, if it is going to be harmony,
then different religious groups and
communitics have to be recognized
as facts and their personal laws and
beliefg have to be guaranteed, There-
fore, when I wag hearing honourable
Members saying very eloquent’y that
equality ig thrown to the winds, secu-
larism is thrown to the winds, I was
quite amused because I thought that
they are thinking for a moment as
if like totalitarian countries there are
not differens opinions, beliefs and re-
ligions to take account of...(Infer-
ruptions).

MR. CHAIRMAN: Ignore interrup-
tions

SHRI ASOKE KUMAFR: SEN: This
country and this Constitution recog-
nise the existence of different com-
munities, different linguistic groups,
religious groups, recognize the per
petuation and the guarantee of the
beliefs and practices, particularly of
minority communities. I will only
read one sentence from that case,

SHRIMATI XANAK MUKHER-
JEE: One section of minority com-
munity.

SHRI ASOKE KUMAR SEN: 1If
Mrs. Mukherjee hag the patience to
hear, she will hear,

MER. CHAIRMAN: Mr.
pease ignore interruptions,

SHRI ASOKE KUMAR SEN: Ves..
No, Sir, I wag accused that I am
unmindful to womep and their grie-
vances. So, whenever Mrs, Mukher-
jee gets up I am very mindful lest I
be accused.

Minislcr,

Now, Sir, this is what the Supreme
Court says. It is great. If I may
read:
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“It is not for this Court to ques-
tion the wisdom of the supreme
law of the land. We, the people
of India, have given unto ourselves
the Constitution which jg not for
any particular community or gee-
tion but for ail. Its provisions arc
intended to protect all, minority as
well ag the majority communitiss.
There can be no manner of doubt
that our Constitution hag guavan-
teed certain cherished rights of the
minorities concerning their langu- |
age, culture and religion. Thess
concessiong must be made to them
for good ang for valid reasons, So
iong as the Constitution stands as
it is and ig not altered, it is, we
concecive, the duty of this Court tc
uphold the Fundamental Rights
ang thereby honour our gacred
obligation to the minority commu-
nities for. their personal law and
religion.”

(Interruptions)

I am ignoring the -interruptions, Sir
It seems that a good law doeg not
sound very weil.

Sir, because we were faced with
legal objections, the next objection
was about Ariicle 44—secularism.
Article 44 first of all cannot override
Article 25 which has guaranteed the
rightg of the minorities about their
re’igious beliefs, practices, ang if
Muslims say that this is their per-
sona] law, it must be accepted as
valid and must override article 44, as
it is interpreted. But article 44 does
not bear the meaning which is sought
to be given. Dr. Ambedkar when he
moved article 35 which was the pre-
decessor of Article 44, in the Consti-
tuent Assembly, met the objections.
In answering the objections raised
by Muslim Members, particularly
Mr. Hasan Imam, that this would
conflict with Mugslim personal law
because you could not have a uniform
code which would override the Mus-
lim personal law and personal laws
of other communities he said very
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clearly that the objection was found-

ed on a misconception, Article 44,
that jg articie 35 then, does not en-
join enforcement of a uniform code.
It only meang that we shall frame a
" .code which will pe for the people to

accept at their own option, like the
Special Marriage Act under which
Hindus, Musiims, Christians can
marry and be governed by their own
law., When he said so, all the
amendments were wilhdrawn. He
said further, “We are bound to guar-
antee the personal laws of Muslims
ang other minority communities.” I
think Maulana Saheb from there had
hinied at it. I think, he was mora or
less not allowed a patient hearing.
But, anyway, Maulana Saheb wag not
raising a point of order, He was agi-
tated because of the fear that the
Muslim personal law wag going to be
battered again, Therefore, Sir, Articla
44 docg not enjoin g dead uniformity
of the grave. It recogniseg the fun-
damcental, basic mosaic of the Consti-
tution of this nation where, as the
Supreme Court in the Kerala Educa-
tion Act says, hordeg of people have
come over the ages, have mixed and
mingled, but they exist separately,
the Dravidians, the Aryans, non-
Aryans, Muslims, Pathans, Moghuls.

And, therefore, this is India.

SHRI M. S. GURUPADASWAMY:
Mr, Minister, just,...

SHRI  ASOKE KUMAR SEN:
Please, Mr, Gurupadaswamy. Let us
hear each other. Thig is India, This
is the Indian Constitution. Theras arc
different communities speaking differ-
ent languages—the Tamils ip the
South, the Telugus in the South, the
Malayaleeg in the South ang the
Hindi-speaking people in. the North,
the Assamese in the East the Ben-
galees in the middle, the Gujaratis
on the Western coast. And many of
them profess different beliefs. Even
among the Hindus there are different
denominations, Vaishyas and KXsha-
tryas and so on. But all of them are
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guaranteed their own personatl laws,
their beliefs. Secularism does not
mean that everybody must follow
the same faith. This iz 5 great mis-
conception on which all thig fallacy
has arisen.

SHRI DIPEN GHOSH: That relates
to only civil code.

MR. CHAIRMAN: The Minister js . .
not yielding,

SHRI ASOKE KUMAR SEN: It~
relates to the whole field of the Con-
stitution. (Interruptions)

ME. CHAIRMAN: The Minister is
not yielding. Don’t record.

SHRI DIPEN GHOSH:*

SHRI ASOKE KUMAR SEN:
Ignore this even if it comeg from the
Leader of the Opposition.

MR. CHAIRMAN: All of you had
your say-

SHEI ASOKE KUMAR SEN: Sir,
if Mr. Ghosh is treated with shouts
from this side, he has to thank him-
self for it, not me,

SHRI DIPEN GHOSH: There is no
question of thanking. I am helping
you. Article 24 relategs 1o uniform
Civil Code. But this Bill has been
brought in the Supreme Court Judg-
ment even under the Criminal Proce-
dure Code. There is already s uni-
form code.

SHRI ASOKE KUMAR SEN: So
long as the Constitution lasts, the
Tamils will gpeak their language un-
interruptedly, the Telugu Desam peo-
ple will speak their language unin-
terruptedly, the Assamese will speak
their language uninterruptedly, the
Muslims, the Shiag and the Sunnis
will practise their own faith unin-
terruptedly under their own personal
laws. Thig is the Constitution and
its greatness. Everybody has to live

together., It is national integration,

*Not recorded,
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not national obliteration. It is an inte-
gration of different communities
bound by a common thread.

SHRI M. S. GURUPADASWAMY:
But Muslim women are protesting on
this,

ME:; CHAIRMAN: There was an
argument that you can legislate only
for marriage and divorce, not sepa-
rately.

SHRI ASOKE KUMAR SEN: Cer-
tainly. There js a marriage only
when your hands are tied. After
that your laws don’t bind you because
marriage laws must relate to the
binding of the hands and changing of

. the garlands.

Now, Sir, it has been held that
each of these items must be given
their plenary scope; they must be
given their fullest cxpression, Mar-
riage includeg making of marriage,
dissolution of marriage and the inci-
dence of marriage, namely even when
children are born, you must maintain
the children, namely when wife is in
t1he home, you must not maltreat her.
You must maintain her properly and
give her gdignity. All this follows
from the expression ‘méarriage’ and
divorce, infants, minors, adoption
everything comes in. And if it is not
covered here, item 9T of list I will
icover it, beqause whettewber is left
belongs to the central theme. This
is very clear. Therefore, I do not
think there is anything in thig point.
The real point is that somebody does
not like to look at this Bill and
somebody likes to politicise thig Bill.
(Interruptions) .

SHRIMATI KANAK HER-
JEE: You politicise it...(Interrup-
tions) .

SHRI ASOKE KUMAF: SEN: If
we have got this Bill to assure the
minority communities that their legi-
timate rights and personal laws are
guaranteed for ever, the Opposition

!
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may feel that the minority wili be

with us at the time of elections, but

we cannot help it. (Interruptions).

MR. CHAIRMAN: I now pro2eed
to give my ruling. The technical
objection that 48 hours’ notice was
not given is not valid pecause Rule
123 provides that the Chair cap v-aive
that rule.

It says...

SOME HONOURABLE MEMBERS:
You are biased.

MR. CHAIRMAN: On the day en
which the motion for consideration
is set down in the list of business
which shall, unless the Chair ctuer-
wise directs, be not less than two
days. The Chair hag otherwise dir-
ected in pursuznce of the decisicn of
the Business Advisory Committee.”
Therefore, the objection hag no vali-
dity.

The wsecond objection tha. v
Hindj version of the Bill... (Inter-
suptions) ...I have been a Minister
and 1 know how to ignore inte-tup-
tions.

The second objection that the Hindi
version of the Bill has not been cir-
culateq ig also incorrect because in
the papers circulated today by th:
Rajya Sabha Secretariat, I find that
both English and Hindi versions of
the Bill have been circulated.

) WA WOATEF : AHET T
faar & 1 q@ drarw aF A8 fae
g1 .. . (cgmam) . |

MR. CHAIRMAN: I have beca a
private Member of Parliament and 1t
was my habit not to open my dak.
I find that I am in good company.

objection is that the
House has no competence to 1=gis-
laie upon this Bill. It is a well-
established precedence in both Hou-

The main
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ses of Parliament that the Chair does
not give a ruling on the vires of a
legislation. It does not go into the
duestion whether the legislation is
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w ultra vires or intre vives.. It is for

the court to decide. This iz borne
by all the decisions given after the
Constitution has been introduced. In
accordance with the same principle,

I am not deciding whether the Bill
s intra vires or wultra vires. The
House hag heard the objections and

it i; open to the Members to come to
*he conclusions on the basis of the
arguments advanced on both sides.
So far ag the Chair is concerned, the
Chair rules that it is not for the
Cheir to give g decision on this, that
the Bill is within the competence of
the Legislature to consider.

The third objection which was rais-
ed was that it is sub judice, there-
fore, it cannot be brought before the
House. This is not valid, because
this is a sovereign body and it has
the power to legislate on any matter—
whether it is pending in & court or
not. Therefore, this objection is also
over-ruled. I therefore, give the rul-
ing that the Minister will proceg'i
with the Bill and make hig speech in
support of the motion,

SHRI! DIPEN GHOSH: Sir, I am
not going to raise about the constitu-
tiona) validity of the Bill. For, 1
have accepted your ruling that the
Lecgislature has the right to make
law—whether its constitutionality is
pending before a court of law or be-
fore any other body. 3But, Sir, in the
Statement of Objects and Reasons of
this Bill when it wag first introduced,
it was stated in the first paragrah of
that Statement that this Bifl was ne-
cessitateq from {he Supreme Court
judgement in Mohd. Ahmed Khan
¢s. Shah Bano Begum and others.
Now. T quote the first paragraph of
the Statement of Objects and Rea-

sons:

“The Supreme Court, in Mohd.
Ahmed XKhan vs. Shah Bano
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S.C. 945) has held that although the
Muslim Law Iimitg the husband's
liability to provide for maintenance
of the divorced wife to the period
of iddat, it doe; not contemplate
or countenance the situation envis-
aged by section 125 of the Code
of Criminal Procedure, 1973, The
Court held that it would be incor-
rect and unjust to extend the above
principle of Muslim law to cases in
which the divorseg wife is unable
to maintain herself. The Court
therefore, came tp the conclusion
tha. if the divorced wife js able to
maintain herself, the hushand’s lia-
bility ccases with the expiration of
the period of iddat, but if she is un-
shle to maintain herself after the
period of iddat, she is entitled to
have recourse to section 125 of the
Code of Crimina] Procedure.”

Sir, this decision hag led to sonie
Controversy as to the obligation of
the Muslim husband to pay mainten-
ance to a divorced wife. Sir, my’
submission is that the legal lumana-
rie; are here in the House on  both
the sides, like 8/Shri P. Shiv Shan-
kar, Asoke Kumar Sen, Baharul Is-
lam, Sankar Prasad Mitra and H. R.
Bhardwaj and many others. Sir, jn
the presence of these legal lumanar-
ies, T want to point out that the ne-
cessity of thiz Bill is flowing from the
judgment of the Supreme Court
which has been mentioned in this
slatement of objects and reasong and
this Legislature is called upon 1o
make a law to circumvent the gaid
ludgment of the Supreme Court or in
vour term also, to give protection to
the Muslim women under this judg-
men, or to give protection to the
Muslim women in thg context of this
judgment or to give protection to tha
Muslim women in the backeround of
this judgment. But mv point is that
when vou are asking the Legislature
to make law in the context of Sup-
reme Court judgment, you must
give the Legislatura the total and full
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facy or the said judgmeni. Without
gwing the Legislature the tull fact of
‘he judgmem of the Supreme Court,
how can you cal] upon the Legisla-
ture to make the law which would
bitimately circumvent the said judg-
ment of ne Supreme Court, So, I
would pray to you to give an gppor-
bunicy to all the Memberg of this
House to go through the full fact of
the judgment because from this, no-
body knows what ig the judgment of
ihe Supreme Court. Let the judg-
ment of the Supreme Court be cir-
culated to all the Members. Let the
House be kept adjourned. Let the
eopy of the judgment of the Supreme
Lourt be circulated among tne Mem-
Werg so that they can go through it.
M hey can learn the fact of the judg-
ment and having learnt the fact of the
judgment, they can exercise their
pawer of making law in the House.

SHRI SURESH KALMADI: Sir, on
a point of order.

MR. CHAIRMAN: There is no
point of order., On the merits, the
hon. Member, Shri Dipen Ghosh has
made some observations. The Min-
: ister will reply to them when there
will be a full-fledged debate on that
and here. we are concerned only with
the question whether the House can
go ahead with the Bill and I, have
vuled, it can go ahead witn the Bill
and the discussion will take place
now.

SHRI NIRMAL CHATTERJEE:
Sir, I have another...(Interrup-
tion) .

MR, CHAIRMAN: Any further ob-
jectiong can be raised during the ge-
nera] debate. That Members will
have fullest opportunity fo raise
them,

SHRI NIRMAL CHATTERJEE:
Sir, tomorrow is a ' holiday. (Inter-
. Tuption). '

MR. CHAIRMAN: Mr. Nirmal
Chatterjee you know you are a
member of the Business Advisory
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Committee. We are going 10 meet at
4 pm. A decision about that will be
txszen today when the Businegs Ag-
Visory Committee meets. Yoy are
merely raising gbjections for the sake
of objections. (Interruption)

[Mr. Deputy Chairmay in the Chair]

SHRI ASOKE KUMAR SEN: Mr
Deputy Chairman, Sir, I told von
that I ghall reserv’ th " 00i vou

_shall e the points which
are raised in the very beginning as-
points of order for being deali with
later and I propose to do so after 1
have unfolded to the House the objeet
ofthe Bill and its main provisions.
'._l‘he object of the Bil} ig fairly set-out -
in the object state. The fion. Mem-
bers know very well that when the
Criminal Procedure Code of 1973 was3
enacted, the 1898 Code was in opera-
tion. And the 1898 Code had a sec-
tion called section, 488, which was
enacted in 1898, and the Law Mem-
ker then, Sir James stated that. the
object of that section was to prevent
vagrancy and. therefore, wives and
children were included for the pur-
pose of maintenance being given un-
der section 488 by a magistrate.
“Wife” did not include a divorced
wife. Of course, at that {ime when
the Code of 1898 was enacted, the
Hindu society knew of no diverce.
Only Christians knew of divorce, and
Muslimz had their own system  of
“talaaq” and divorce. So the obl-
gation of the husband wag also laid
down for maintenance. Therefore.
divorced wives were not the objeet
of being benefited by section 488. Mr.
Ghosh. possibly, Sir, is not very con-
cerned with this...

SHRI MURLIDHAR CHANDRA-
KANT BHANDARE: Is he dizcussing
point of order?

SHRI ASOKE KUMAR SEN: Per-
haps we are not proving of sufficent
interest for Mr. Ghosh. 1 would
appeal to him to give his ear to what
we say so that all his misapprehen-
sions may possibly be clarified.  As
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1 said, in 1898, ex-wives were not the
vbject for benefit under that section
—only wives and children, When the
1973 Act was passed, there was an
Explanation put in section 125, which
wag the successor of section 488, tn
the effect that “wife” wil] include
wives who have been divorced. Now
when that wag debated in the Lok
Sabha, the Minister of State for Home
Affairs explained, when objections
were raised on behalf of the Muglims
that if maintenance was to be pro-
vided by ex-husbands beyond fhe
period of iddat, that would conflict
with their persona] law, which was
guaranteed under the Constitution,
and the answer given wag that for
that specific purpose, to preserve the
perconal law of the minorities, g pro-
vision was made, while introducing
that Explanation of ex-wives being
includeq within “wife”, in section 127
(3), and section 127(3) (b) provided
clearly that even if an order under
section 125 wag made in favour of
an ex-wife, if the ex-husband  dis-
charged his obligation of maintaining
the ex-wife according to his own
rersona)l law or customary law, then
that order would stand vacated, And
Mr. Ram Niwag Mirdha, who was
then the Minister of State for Home
Aflairs, cxplained very clearly that
it is guaranteed that if 3  Muslim
digcharges his obligationg to hiz ex-
wife according to his own personal
law, he would not be liable to pay
maintenance under section 125 any
more and any order made would
stand vacated.

‘There was no controversy really
after that until ag 5 result of certain
decisions in the High Courts, Shah
Bano’s case came up before the Sup-
reme Court, The history of that case
wag that Shah Bano applied for main-
tenance under section 125 when she
wag stil] the wife of her ‘nusband, but
the husband in the course of the trial
divorced her and contended that his
obligation to maintain her would con-
fined only to thres months, three
menstrual periods, atier the divorce.
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And the matter went up to the Sup-
reme Court at this stage, and the
Supreme Court held as follows: (a)
that it is true that normally the
liability of the husband to maintain
a divorced wife lasted only during
the iddat period. But Section 120
contemplates a wife who is indigent,
who is unable to maintain herself,
and, therefore, that Section doeg not
conflict with the Muslim Personsz!
Law which, according to the Supretne
Court, as Their Lordships read the
various Ayats of the Koran, allowed
an indigent wife to be maintained
even beyond the period of the Iddat.
That is how the Supreme Court ex-
plained the matter. And (b) Therr
Lordships made an observation which
was rather unfortunate for the pur-
pose of apprehensions that were cre-
ated in the minds of the Muslimg to
the effect that the Government has
failed in its duty in providing a umi-
form code for all the people, and.
therefore, they said it is time that
they did so. When that observation
came along with the observation that
the Muslim Personal Law also provi-
ded for maintenante beyond the 1d-
dat for the former husband of a di-
vorced wife, widespread feelings nf
apprehensions were expressed from
all over the country from the Mus-
lim Community. It iz a faet which
cannot be denied. And Mr. Banat-
wala brought a Bill in Lok  Sabha
seeking to amend Section 125 in a
certain manner and while it wag be-
ing debated, that was when the note
of the Law Ministry came to the
Home Ministry. 1 want iop read it
very clearly, because Mr. L. K. Ad-
vani has accused us of going back on
our view. The attack of Mr. Ban-
atwala wag that the Supreme Couri
judgment really went against the
Personal Law of the Muslims and at-
te2ked the Personal Law of the Mus-
limg and inferfered in the Personal
Law of the Muslims, and he gecused
the Supreme Court of having done
s0. And the note of the Law Ministry
which came first to the Minister of
State was ag follows. It was not read
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by Mr. Advani and I want to read it
because it was raised by Mr, Advani
and it gives g complete answer. This is
how paragraph 4 of the note of the
Joint Secretary reads. Aftec Mr.
Banatwala’s Bill came, 4hat Bill came
before a committee Which considered
the question as to what attitude ihe
Government should take on that Bill.

This is how he note recorded the
consensus of the committe., It said—
“Considering the political over-

tones of the matter a meeting was
covened today in the room of the
Hon’ble Defence Minister in Parlia.
ment House at 1230 p.m. which
was, amongst others, attended by
the Minister of State for Law.

Para 4 All the pros and cons of
the matter were considered in tho
meeting, The consensus emerged
that it will requirc further time to
consider all the possible implica-
tions of the Supreme Court judg-
ment in quecstion, However, the
Government’s genera] stand should
be that there is no question of any
interference with the Personal Law
of any community in the country.”

This ig very, very clear and we stick
to this attitude, that there is no inter-
ference with the Personal Law of any
community. The Minister of State
far Law to whom the papers had
been shown, conveyed his views at
the meeting and then the State
Minister’s note was as follows:—

“I agree. We should clearly
indicate that there is no question
of any interference with the Per.
sonal Law of any community by the
Government. Sp far as the judg-
ment is concerned—the Supreme
Court judgment—we are examining
the judgment. Since the Govern-
ment was not a party to the litiga-
tion, wo shall have to analyse the
issues carefully before any decision
is grrived at for the Government or
for commenting on the judgment.”

.-And on that when it camc {o me, I
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had endorsed my signature. I do not
think it conflicts with the view of the
Government as reflected by the Bill.
We said that we shall have to analyse
the judgment and try to frame our
issues and formulate our views on it,
In any event, we don't agrce that the
Supreme Court judgment was an
interference in the personal law of
any community, We said, and 1 think
the subsequent notes also said. that
the Supremce Court only interpreted
the personal law of the Muslims and
they thought that it was the persenal
law of the Muslims and they did not
want to interferc in the senge that
they did not want to override the per-
sona] law, They interpreteqd the per-
sonal law in a particular way which
did not commend itself to the Muslim
community, a vast majority. There-
fore, we said that we had to analyse
the judgment, formulate our views,
but we must cxpress our views very
clearly in the Tight of the Govern-
ment’s opinion that the
Court did not intend, did not want, to
interfere with the personal laws of
any community. Therefore, this note
which Mr. Advani read out was not
read out fully and if it is read from
the very beginning, it will appear that
this was made only in the context ot
Mr. Banatwala’s Bill to repel the
suggestion that either the Supreme
Court or the Government was inter
fering with the personal law of the
Muslims. .
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SHRI M, S. GURUPADASWAMY:
What is the practicc in the other
Muslim countries?

SHRI ASOKE KUMAR SEN: I may
ifell you—we have circulated the
papers to the leaders of the Opposi-
tion—it is, by .and large, the same
excepting that in  certain cvountries
like Egypt, Tunisia, Indonesia, Malay-
sia, etc., they have charged the law
of the iddat compensation. Take the
Egyptian law. They have said that
they will have the iddat compensation
—they call it iddat compensation—and
they have said that a woman who is
divorced without

Supreme’

any faul: on her '
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part will be entitled to compensation
of alimony for a minimum period of
two years. This is the law passed
changing the orthodox Muslim law. In
Tunisia, there is also a compensation
provided py law in addition to the
iddat compensation, In Malaysia and
Indonesia, they have passed laws on
similar lines,

AN HON, MEMBER: What about
Pakistan and Libya?

SHRI SANKAR PRASAD MITRA
{West Bengal): These are all Islamic
States and they have passed laws
which are contrary to their personal
law,

SHRI ASOKE KUMAR SEN: Yes.
But may I say one thing?
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SHRI DIPEN GHOSH: They are all
Islamic States and yet they have

passed laws contrary to their personal_

law.
»

SHRI ASOKE KUMAR SEN: You
want '0 to do that here in the teeth
of opposition? Thig is not an Islamic
State. This is an Indian State, neither
Islamic nor anything clse. (Interrup-
tions) . This is not an Islamic State.
This is a gecular State.

SHRI DIPEN GHOSH: That is our
point. This is a secular State and
that is our point. :

SHRI ASOKE KUMAR SEN: There
is no point except shouting. (Inter-
Tuptions) .

SHRI J. K. JAIN
desh): Yes, you are right.
shouting. (Interruptions).

SHRI ASOKE KUMAR SEN: Mr.
Gurupadaswamy wanted certain infor-
mation and he had the patience to
hear.

In Pakistan, where they adopted
the Criminal Procedure Code of 1898,
they have amended it by saying that
the maintenanc of the wives will last
only during the iddat, In Afghanis-
tan, which is possibly governed by a
socialist Government today, the

424 RS—I10.
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position is  this: I asked the Chief
Justice of Afghanistan when he was
here and I showed him our Bill and
he told me that their law is still the
same as the orthodox Muslim law,
but they are thinking of changing it
onh the lines of the Egyptian law, But,
by and large, our study which we
have circulated shows that in a larger
part of the Muslim world, in Nigeria
and various other countries, Malyasia,
ete.,...

AN HON. MEMBER: Turkey.

SHRI ASOKE KUMAR SEN: Tur.
key is not considered an Islamic State
at all. Turkey is not a theocratic
State. Like Pakistan or Bangladesh,
it is not an Islamic republic. Malaya-
sia and Indonesia have moved along
with this part. Mr. Sankar Prasad
Mitra asked, if the Muslim countries
like Egypt and Tunisia have done so,
why not we here? Well, the answer
is very simple because you are
governed by a Constitution which
gudrantees the personal laws of the
Minorities and, apart from that, the

200

assurance of the Government has
heen very clear, ever since Pandit
Jawaharlal Nehru repeatedly said

that the personal laws of the Muslims
would be changed only with their
consent, That is why monogamy is
the law for the Hindus, for the Chris.
tians and the Parsis, but not so for
the Muslims. And, if the Muslims
Wwant it tomorrow, they will have it
tomorrow. But simply because
Turkey has monogamy, it does not
Mmean that this State also will do so
for the Muslims without their consent,

SHRI M. S. GURUPADASWAMY:
Even if it is inhuman?  (Interrup-
ticms) .

SHRIMATT KANAK MUKHERJEE:
Have you taken the opinion of all
the Muslim people? Only a part of the
Muslim people you have consulted.
There are democratic people in the
Muslim community,

SHRI ASOKE KUMAR SEN: I do
Not want to listen to the interrup-
tions. Now, therefore, as I said in the
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other House, so long as our Consti-
tution ig concerned, it has guaranteed
to the minority community all their
beliefs, practices and personal laws
to continue. (Interruptions) The hon.
Member has not read Article 25.

SHRI DIPEN GHOSH: There is
reference to conscicnce also. If one
acts outside the conscience...

SHRI ASOKE KUMAR SEN: I do
not think, Sir, the Leader of the
Opposition is  doing justice to him-
self. (Interruptions) Please sit down.
We wanted to respect your interrup-
tions. Don’t provoke us beyond a
particular limit of patience, Now, Sir,
Article 25 says: “Subject to public
order, morality and...

SHRI DIPEN GHOSH: ‘Morality’
is there, I have read this. Shall I read
out?

SHRI ASOKE KUMAR SEN: That
ijs what I  said: “Subject to public
order, morality.....”

SHRI DIPEN GHOSH: If any reli-
gious feeling violates moralily, are
you constitutionally bound to protect
that? (Interruptions) Is it the inter-
pretation of article 25?

MR. DEPUTY CHAIRMAN: You
continue the speech.

SHRIMATI KANAK MUKHERJEE:
I want to ask a simple question: If
one section of the Hindu community
wants revival of ‘sati’, will the hon.
Minister consider that also? (Tnter-
ruptions).

* SHRI ASOKE KUMAR SEN: Sir, it
reminds me of that fable in Sanskrit:
One king said: I shall give away my
daughter to anyone who can defeat
me in debate, The wife of the king
was very much grieved ang she
asked: “What have you done? Arcyou
going to barter away your daughter?
If tomorrow anybody defeats you in
debate, will he take away our daugh-
ter?” He said: “My dear wife, Why
are you getting worried? It is for me
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to judge whether I have been defeated

or not.” (Interruptions) Therefore,

Sir,....

SHRI DIPEN GHOSH: You please
explain in legal terms. You arve saying
that Article 25. (Interruptions)

SHRI J. K. JAIN: On a point of
order. Please allow me. This is conti-
nuing for the last so many hours in
this House. (Interruptions)

o W § | @ F A A 9=gar
g Teaay S a1 *

MR. DEPUTY CHAIRMAN: This
will not go on record. (Interruption)

SHRI DIPEN GHOSH: On a point
of clarification,

SHRI ASOKE KUMAR SEN: I am
not yielding.

SHRI DIPEN GHOSH: I am on a
point of order, Sir,

SHRI SURESH KALMADI: On a
point of order. He has cast aspersions
on the Leader of the Opposition. All
that he hag said must be evpunged.
It is your duty to protect the Mem-
bers. He has made certain allega-
tions. (Interruptions)

SHRI ASOKE KUMAR SEN: We
shall not yield,

MR. DEPUTY CHATRMAN: The
Minjster may continue hig speech.
Please don't interrupt him. ‘Ister-
ruptions).

SHRI J. K. JAIN: No. He should
not be allowed. Please control them,
(Interruption) .

SHRI K. MOHANAN (Kerala): If
that is your attitude, we will not allow
you to speak,

MR. DEPUTY CHAIRMAN: Please
listen to Mr. Upendra. Only one per-

*Noat recorded,
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son should speak at a time, I cannot ! With these words, my submission is

listen to all the people,

L SHRI PARVATHANEN] UPEN-
" DRA: Sir, Mr, Jain is g responsible
Member of the House. He is the
Secretary of the Parliamentary Party
of the ruling party. He has cast asper-
siong on the leader of the Opposition.
It is unfair. Secondly, he said: “Get
out”.

SHRI J. K. JAIN: I have not said

“Get out”. I said: “They should not
be allowed to interrupt”.
(Interruption)

4 pM.

B MR. DEPUTY CHAIRMAN: Mr.
J. K. Jain has openly stated that he
has not said so. Anyway . . . (In-
terruptions) Let me complete my
-sentence. So, if anything is written
in the document, if there is anything
in the proceedings, it will be expung-
ed. (Interruptions)

SHRI SURESH KALMADI: That is
not good enough. He must apologise.

SHRI NIRMAL CHATTERJEE: Sir,
I am on a point of order, Sir, You
‘have certainly made us happy that if
he has said it, you will expunge it.
But, Sir, for the reason that if it is
there, if he has told a lie to the House
that he has not used it, he should be
given additional punishment for that,
(Interruptions)

MR. DEPUTY CHAIRMAN:
Minister will continue.

SHRI ASOKE KUMAR SEN: As I
said, that article 25 contained this
guarantee subject to public order and
morality. And until this guarantee
ceases, we shall not condescend to a
position where personal laws can be
changed or effected without the con-
sensus of the community concerned.
This js the fundamental principle on
which the Constitution is based. And
assurances have been given repeatedly
to that effect over the years and we
intend to fulfil those assurances for
the minority communities. . _

The

l

that the House will accept this motion,
It is really based on a study of the
Muslim personal law, the liability of
the husband, the liability of the
family and of the community. The
Muslim concept is a different ccncept.
It either accepts a women as a wife or

as a sister or as a mother or as
a daughter, There are two ca‘egories
of women in Muslim law—one the

martied one, the other is the un-
marrieq one. The moment a woman
becomes divorced after marriage, she
reverts to her unmarried status, And
the unmarried daughter is always a
charge on the father. So long as she
remains married, she is a charge on
the husband, For three monthg after
that divorce, she has to be maintained
by the husband who divorces her.
Then she comes back fo the family.
If the family is either not there or
unable to maintain the wife due to
varioug causes. then the community
has to look after her. It is on that
basis, Sir, that we have framed our
law and it accords with the under-
standing of the subject by the com-
munity for which this law is meant
to be applied. And, therefore Sec-

* tion 125 has nothing to do with this

understanding. Compare the bene-
fits that the Muslim might get under
this law as distinguished from the
benefits derived under Section 125.
Section 125 says if the husband is
able to maintain and fails to main-
tain. But if it ig a husband who
iq not able to maintain, where does
the wife go? Where does the wife
go? He does not say go back to the
father, go back to the community.
There are hundreds of persons who
have either become blind or who are
infirm or who have no job. They
cannot maintain their wives. And this
imaginary figure of Rs. 5007against a
husband who is able fo maintain has
to be stuck to. And the wife Who
is divorced by her husband who is
not able to maintain her, who has no
means to maintain her is not to be a
charge on the father or the mother
or the children according to §the
Muslim law,. He has to be. There-
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fore, this is the very crux of the law.
And I recommend very strongly
that...... (Interruptions) Again Mr.
Ghosh is provoking not me. He can-
not provoke me. I am used to it.
He is provoking others as if he has
no right to reply. He has spoken 1n
the morning. He will speak again, I
am sure. Therefore, Sir, with these
words I submit that the House will
pass this motion. (Interruptions)

SHRI DIPEN GHOSH: Sir, 1 have
a clarification.
clarification. You have promised me,
(Interruptions)

MR. DEPUTY CHAIRMAN:
right. What is the clarifications?

SHRI DIPEN GHOSH;: S8ir  you
had promised me that after he fini-
shes, you would allow me.

THE MINISTER OF STATE IN
THE MINISTRY OF LAW AND JUS-
TICE (SHRI H. R. BHARDWAJ):
Sir, there are some Rules of the
House. You should quote the rule
- yinder which you are allowing.
How many times you are allowing it.
{(Interruptions) .

SHRI DIPEN GHOSH: Sir, in re-
ply to Mr. S. P. Mitra, the hon.
Law Minister had stated that under
article 25, the Muslim personal law
has to be protected, that is, as I
could understand, article 25 contains
a clause or a sentence which reads:
“Subject to public order, morality and
health and to the other provisions of
this Part. This is a clause of the
sentence “subject to public order,
marality and heaith and to the other
provisions of this part, all persons are
equally entitled to freedom of con-
science and the right freely to profess
practise and propagate religion.” This
needs a clarification from the Law
Minister.

MR, DEPUTY CHAIRMAN: He
will give an answer.

SHR] DIPEN GHOSH: Sir, if a
religious law allows a person to have
four wives and to make oral divorce
and then after three monthg throw
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them to wolves, does it not attract
that morality ques‘ion? (Interrup-
tions) .

MR. DEPUTY CHAIRMAN: Order,
order please.

f; §uT wgaT g (ITT AT W)
gg @A §. . (sagaw) ST ag
AGH AT | ST ;T AET &Y
gl 7Id, @ g A1 weER i
wed § ) ... (swweer)

MR. DEPUTY CHAIRMAN: Mr.

Ashwani Kumar—not there. All right
Mr. Quasem:

SHRI MOSTAFA BIN QUASEM
(West Bengal): Sir, I move the mo-
tion:

That the Bill to protect the righls
of Muslim women who have been -
divorced by, or have obtained di-

vorce from, their husbands and to
provide for matters connected
therewith or incidental thereto, be
referred to a Select Committee of
the Rajya Sabha consisting of the |
following Members, namely: — )

1. Shri Dipen Ghosh

. Shri R. Mohanarangam

. Shri M. 8. Gurupadaswamy

. Shri Lal K, Advani

Shri Indradeep Singh .
. Shri Virendra Verma

. Shri Parvathaneni Upehdra

. Shri Chitta Basu

. Shri Makhan Paul

. Shri Vishwanath Pratap Singh -
. Shrimatj Kanak Mukherjee

. Shri V. Gopalsamy.

. Shri M. Kalyanasundaram

. Shri K. Mohanan

. Shri Nirmal Chatterjee

16. Shri Mostafa Bin Quasem

with instructions fo report by the
29th August 1986.

Sir, the main purpose....

MR. DEPUTY CHAIRMAN: Only
move the motion now, you wilt
speak later. -
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SHRI PARVATHANENI UPEN-
. DRA: Sir he has a right to speak.

SHRI DIPEN GHOSH: He wants
1o explain why he wants a reference
‘to the Select Committee... (Inter-
rTuptions) .

SHR] SATYA PRAKASH MALA-
"VIYA: Sir, I move:

. That the Bill o protect the rights
of Muslim women who have been
divorced by, or have obtained di-
vorce from, their husbands and to
provide for matters connected
therewith or incidental thereto, be
referred to a Select Committee of
the Rajya Sabha consisting of the
following members, namely:—

. Shri Virendra Verma

. Shri J. P. Goyal

. Shri Kailash Pati Mishra

. Shri Chaturanan Mishra
.5. Shri Gurudas Dag Gupta

" 6. Shri Pyarela] Khandelwal
7. Shri Suresh Kalmadi
8. Shri B. Satyanarayan Reddy
9. Shri Hukmdeo Narayan Yadav
10. Shri Ghulam Rasool Matlo
11. Shri Satya Prakash Malaviya
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with instructions ‘o report by the
Hirst day of the next Session,

“SHRI PARVATHANENI
DRA: Sir, I move:

UPEN-

That the Bill to protect the rights
of Muslim womea who have been
divorced by, or have obtamed
divorce from, their husbands and to
provide for matters connected there
with or incidental thereto be re-
ferred to a Select Committee of the
Rajya Sabha consisting of the fol-
lowing members, namely:—

.1. Shrimati Malmoona Sultan
2. Shri Baharu! Islam

-3. Shri H. Hanumanthappa
<4, Shri R. Ramakrishnan
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5. Shri M. S. Gurupadaswamy

6 Shri Parvathanenj Upendra

7. Shri Gurudas Das Gupta

8. Shri Dipen Ghosh

9. Shri Ghulamn Rasoo! Mattg

10. Shri Virendra Verma

With instructions to report

by the
first day of the next Session.

SHRI B. SATYANARAYAN RED-
DY: Sir, I move:

4

That the Bill to protect the rightg
of Muslim women who have been
divorced by, or have obtained di-

" vorce from, their husbands and to
provide for matters connected
therewith or incidental thereto, be
referred to a Select Commiltee of
the Rajya Sabha consisting of the
following members, namely: —

. Shrimati Malmoona Sultan

Shri Baharul Islam

. Shri H. Hanumanthappa

. Shri R. Ramakrishnan

Shri M. S. Gurupadaswamy

. Shri Ghulam Rasool Matto

. Shri Gurudas Das Gupta

. Shri Dipen Ghosh

. Shri Virendra Verma

. Shri B. Satyanarayan Reddy °

L R S
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With instructions to report by the
first day of the next Session.

SHRI ASHWANI KUMAR (Bihar):
Sir, I move:

Tha: the Bill to protect the rights
of Muslim women who have been
divorced by, or have obtained di-
vorce from, their husbands and to
provide for matters connected there
wi‘h or incidental thereto, be re-
ferred to a Select Committee of the
Rajya Sabha consisting of the fol-
lowing members, namely:— .

1. Shri Mostafa Bin Quasem
2. Shri Kamlapati Tripathi
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[Shri Ashwani Kumar]
3. Shri Pranab Mukherjee

. Shri Sankar Prasad Mitra

. DR. (Sbrimati) Najma Heptulla
. Prof. (Mrs). Asima Chatterjee
. Miss Saroj Khaparde

. Shri Kushwant Singh

, Shri Parvathaneni Upendra
10. Shri J. P. Goyal

11. Shri Valampuri John

12. Shrimatj Vijaya Raje Scindia
13. Shrimati Bijoya Chakravarty
14, Dr. (Shrimati) Sarojini Mahishi

w0 g o

* 15. Shri S. W. Dhabe

with instructions to report by the
last day of the Hundred and Fortieth
Session.”

SHRI CHITTA BASU: Sir, I
move ;—

That *he Bill to protect the rights
of Muslim women who have been
divorced by, or have obtained di-
vorce from, their husbands and to
provide for matters connected
therewith or incidental thereto, be
referred tg 5 Select Committee of
the Rajya Sabha consisting of the
following members, namely:—

1. Shri Dipen Ghosh

2. Shri M. S. Gurupadaswamy

3. Shri Nirmal Chatterjee

4, Shri Mostafa Bin Quasem

5. Shri Chaturanan Mishra

6. Dr. (Shrimati) Sarojini Mahishi
7. Shri N. E. Balaram

8. Shrj Chitta Basu

With instructions to report by the
first day of the next Session.

SHRI N. E. BALARAM (Kerala):
Sir, I beg to move:

That the Bill to pro‘ect the rights
of Muslim women who have been
divorced by, or have obtained di-
vorce from, their husbandg and to
provide for maiters connected
therewith or incidental thereto, be

LHAJYA SABHA |

M. S.
Dr. Bapu Kaldate. Not here. Dr.
Shanti Patel.
das Das Gupta. Not here. Shri P.
Radhakrishna. Not here. Shri Suraj
Prasad, Not
Prasad Yadav. Not here. Shri Kailash
Pati Mishra.
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referreq to a Select Committee of
the Rajya Sabha consisting of the
following members, namely:—

. SHRI N. E. Balaram

Shri R. Mohanarangam

Shri M. S. Gurupadaswamy

. Shri Lal K. Advani

. Shri Indradeep Sinha

. Shri Virendra Verma

Shri Parvathanenj Upendra

. Shri Chitta Basu

. Shri Makhan Paul

. Dr. (Shrimati) Sarojini
Mahishi :

11. Shrimati Kanak Mukherjee

12. Shri V. Gopalsamy

13. Shri K. Mohanan

14, Shri Nirmal Chatterjee

15. Shri Mostafa Bin Quasem

16. Shri Gurudas Das Gupta

© @A n @ N

—
(=4

With instructions to report by the

29th August, 1986.

MR. DEPUTY CHAIRMAN: Shri
Gurupadaswamy. Not here.

No! here. Shri Guru-

here. Shri Jagadambi
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MR. DEPUTY CHAIRMAN: Now,
Shri Mostafa Bin Quasem to initiate
the discussion.

SHRI DIPEN GHOSH: Sir, what
about voting on these Motions which
have been moved for reference of
the Bill to Select Committee

What is the procedure?

SHR] ASOKE KUMAR SEN: Both
will be discussed together,

MR. DEPUTY CHAIRMAN: The
main Motion and the amendments will
be discussed together. Now, Shri
Quasem. .

SHRI GURUDAS DAS GUPTA:
Sir, I was not there when you called
me, I would like top move my am-
endment.

MR. DEPUTY CHAIRMAN: Yes.

SHRI GURUDAS DAS GUPTA:
Sir, I beg to move:

That the Bill to protect the rights
of Muslim women who have been
divorced by, or have obtained di-
vorce from, their husbands and to
provide for mattergy connected
therewith or incidental thereto, be
referred to a Select Committee of
the Rajya Sabha consisting of the

[8 MAY 1986 ]
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following members, namely:—

1, Shri Gurudas Das Gupta
2. Shri N. E. Balaram

3. Shri Dipen Ghosh

4, Shri M. S. Gurupadaswamy
5. Shri V. Gopal Samy
6. Shri Sukomal Sen

7. Shri Chitta Basu

8. Shri Makhan Paul

9. Shri Suraj Prasad

” 10. Shrimati Kanak Mukherjes
11. Shri Lal K. Advani

with instructions to report by the
28th July, 1986.

DR. (SHRIMATI) SAROJINI MA-’
HISHI: Sir, I have an amendment.

MR. DEPUTY CHAIRMAN: Yes,
DR. (SHRIMATI) SAROJINI MA-
HISHI. I beg to move:

That the Bill to protect the rights
of Muslim women who have been di-
vorced by, or have obtained divorce
from, their husbands and to pro-
vide for matters connected there-
with or incidental thereto, be re-
ferred to a Select Committee of the
Rajya Sabha consisting of the fol«
lowing members, namely:—

1. Dr. (Shrimati) Sarojini Mahishi
. Shri Parvathaneni Upendra

. Shri Dipen Ghosh

. Shri Virendra Verma

. Shri D. B. Chandra Gowda

. Shri Lal K. Advani

. Shrimati Kanak Mukherjee -

. Shri M. S. Gurupadaswamy

. Shrimati Renuka Chowdhury

. Shri V. Gopalsamy

With instructiong to report on or
before 3rd November, 1986,

SHRI M. S. GURUPADASWAMY:
Sir, I move:

[ - B - T X B " RN}
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That the Bill to protect the rights
of Muslim women who have been
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divorced by, or have obtained div-
orce from, their husbands and to
provide for matters connected there-
with or incidental thereto, be re-
ferred to a Select Commiitee of the
Rajya Sabha consisting of the fol-
lowing members, namely:—

1, Shri Dipen Ghosh
2. Shri R. Mohanarangam .
3. Shii M. S. Gurupadaswamy
. 4, Shri Lal K. Advani .

s

5. Shri Indradeep Sinha T
. Shri Virendra Verma -
Shri Parvathaneni Upendra
. Shri Chitta Basu
Shri Makhan Paul
_10. Dr, (Shrimati) Sarojini Mahishi
11. Shrimati Kanak Mukherjee
12. Shri V. Gopalsamy
13. Chri M. Kalyanasundaram
14. Shri XK. Mohanan . __ -
i 15. Shri Nirmal Chatterjee
16. Shri Mostafa Bin Quasem
-, 17. Dr, Bapu Kaldate
18. Dr. Shanti G. Patel .o

With instructions to report by the
29th August, 19886,

o ® N>

yThe questibns were proposed.,

SHRI MOSTAFA BIN QUASEM:
Mr. Deputy Chairman, Sir, 1 rise to
oppose this Bill and I think every
Indian, whether he is a-Hindu or a
Parsi or g Christian or a Muslim or
belongs to any other religion, who is
committed to the ideal of secularism.
to the ideal of humanism, who is
committed to the principle of equality,
principle of justice and has genuine
aspiralions for national unity and
integrity, has a duty and responsibilily
to oppose this Bill. Sir, the title of
thig Bill is deceptive, In the name of
protecting the rights of the " Muslim
women this Bill in essence and in
effect wants to take away certain
rights which have hitherto been en-
joyed by the Muslim women of our
country. I would like to remind you
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what wag the necessity on the part
of the prec.unt Government in intro-

" ducing his piece of legislation. It

emanates from the present Govern-
ment’s motivated and partisen asses-
sment of the reactions of the people
of our country following the Judge-
ment of the Supreme Court in, what
by this time, is famous Shah Bano
case, Sir, we the Mambers of Parlia-
ment, have not been supplied with
the copy of the judgement regarding
the Shah Bano case. We have to con-
kult other documents, I think the hon.
Members know the judgement of the
Supreme Court. Therefore, I do not
want to go intoe the detaills of the
Shah Bano case or the judgment of
the Supreme Court in this regard,
but Sir, with your permission what
I would like to emphasise is that the
sudgment of the Supreme Court 1n
the Shah Bano case does not in any-
way violate the Muslim Personal Law
nor is it contrary to the tenets of the
Shariat of the Islam. I would like to
emphasize that section 125 of the
Criminal Procedure Code of our coun-
try rests on a principle which is
neither opposed nor contrary 1o the
tenets of the Shariat of Islam. As it
is, it provides for maintenance to the
divorced Muslim woman unless she
is able to maintain herself, I would
like to submit that the judgment of
the Supreme Court in Shah Bano case
and section 125 of the Criminal Pro--
cedure Code do not in any way violate
the tenets of the Shariat. In fact,
verse 241 of the Holy Qoran makes
it obligatory on the pari of every
Muslim husband to provide mainten-
ance tp the divorced wife and the
question of payvment of maintenance
to the divorceq wife ig not confined
only to the period of iddat, as it
sought to be given to the people by
many. I would like to submit here -
that the Supreme Court judgment
which was to Prevent vagrancy of the
divorced indigent Muslim women had
another added advantage. You know,
Sir, in majority of the cases, divorce
amongst the Muslims in our country
is not in accordance with the princi-
pies of Shariat. Majority of the
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husbands in our country...

SHRI F, M. KHAN: Sir, on a point
of order. 1 would like to have g little
clarification. The hon, Member has
not read the Supreme Court judgment.
If he is going to argue his point with-
out reading the judgment, then it is
oaseless.

MR, DEPUTY CHAIRMAN: There
is no point of order,

SHRI F. M. KHAN: There s a point
of orcer, Sir. He is talking of Shariat,
What iy its interpretation? Who has
the authority to give a ruling on the
Sharint? Whether it is the Ulemmas
or whether it is the Supreme Court
or whether it is the Member? If I
were to give an example, you pass a
law, it is the court which gives {he
decree, Likewise Shariat can be in-
terpreted only by Ulemmas; it cannot
be interpreteq by anybody else.

MR. DEPUTY CHAIRMAN: Let him
<continue. There is no point of order.

SHRI F. M. KHAN: He hag not read
the Supreme Court judgment and he
is championing the cause.

SHRI MOSTAFA BIN QUASEM:
'Therg are sO many commentators and
I have the option to accept the cum-
Mentary of a2 person whose comment-
ary isip favour of emancipation of the
womenfolk of the Muslim community.

The Supreme Court judgment had
an added advantage, as I wag just
going to tell you and other hon. Mem-
ters. It could have put atleasy a
brake on the undesirable gystem pre-
valent in our country amongst the
Muslim community—the system of
igviscriminate and  irresponsible
talags. Oral talag has come fo be
condemned as a sin under Islamic
law zad is even a socia! evil by any
standards. By nullifying the Supreme
Court judgment in the Shah Bano case
‘the Government, I charge, is going
to provide an official support to thesc
indiscriminate and irresponsible talags

[8 MAY
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who divorce their wives, flouting all
Islamic principles. One may charge
the present Government of abetting
these indiscriminate and irresponsible
talags among the Muslim community.
of trying to legalise, of trying to give
official support to the discarded sys-
tem of oral talaq which is considered
to be a sin under Islamic law and a
necessary social evil by any stand-
ards. (Interruptions). I am not refer-
ring to you. This ig a fact of history.

SHRI NIRMAL CHATTERJEE.
How many orai talags have you
given?

SHRI MOSTAFA BIN QUASEM:
Sir, I fail to understand when the
countries which are known as Islamic
countries or Muslim countries, have
found it necessary to inake legislative
enactments in order to modify their
persopal law to give more rights
to the women of their countries,
to give more dignity to the women
of their countries, I fail to under-
dtand why the Government of
a secular country, a .democratie.
country—not to speak of extend-
ing the rights to the Muslim women—
hesitateg to play in tune with the
judgment of the Supreme Court in
Shah Bano’s case—which does not ex-
tend the right but wants to protect
the existing right. In those coun-
tries the cry is not raised & that Sha-
riat is in danger. But the fundamen-~
talists and obscurantists of the Mu-
slim community here raised the slo-
gan and you surrendered to their
slogan. This ig a misfortune for the
Muslims of India,

Sir, it has already beer; pointed out
in this august House that section 125
of the Criminal Procedure Code is
applicable to all the women of our
country whether she is Hindu or a
Muslim or a Christian. .,

SHRI PARVATHANENI UPEN-
DRA: They can’t go on interrupting
like this. .-

’ -



307  The Muslim Women
1 Protection of

SHRI MOSTAFA BIN QUASEM:
The present piece o legislation is
trying to exclude the women of the
Muslim community of our country
and put them outside the purview of
section 125 of the Criminal ’rocedure
Code. Sir, to my understanding,
this piece of legislation militateg not
only against the secular prowvisions of
section 125 of the Criminal Procedure
Code but it also militates against the
ideal of secularism enshrined in the
preamble of the Constitution of our
country.

Sir, it hes already been pointed
out in this House that simultaneously
because of the same reasons, this
law is highly discriminatory and
is in flagrant violation of a number
of articles of our Constitution. It is
worth repeating and therefore 1
repeat: It violates article 14 of the
Constitution and article 15 of the
Constitution which, among other
thinigs, guarantee the Fundamental
Right of equality before law to all
citizens and prohibit discrimination
on grounds of sex and religion,

Bir, I would like #o place before
this august House that the attitude of
the Governmen! needs total exposure
to the people. What makes you
oppose the judgment of the Supreme
Court in Shah Bano’s case? Let me
tell you, Sir, and the honourable
Members of this House that because
of sheer political opportunism for
making some minor, temporary, elec-
toral gains they have surrendered
nakedly to the whimh and caprices
of the fundamentalists of the Muslim
community of our country. Thig Bill
is a panicky reaction to the reversals
which the ruling party suffered in
certain recent bye-elections. Sir, the
Government should take a lesson
from history. Surrender to funda-
mentalism doeg not pay any dividends
to the country in terms of furthering
of national interests,

(Interruptions),
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With your permission, Sir, I wouid
like to reiterate that opportunist
appeasement of fundamentalimm has
never and shall never be in the
interest of the healthy growth of
Indiap nationalism. During the course
of our national liberation movement
at a certain point of time some such
opportunist alliance with the funds~
menialists was made and it did not
do any good to our national interest.
Intstead, it ultimately strengthened
the hands of the fundamentalists and
that ultimately resulted in the par-
tition of India. Sir , I again charge
that the present Congress (I) party
is making an opportunity alliance
with the fundamentalist bigots wh
are instigating a section of the peopl:
of our country with the slogar
“Shariat in danger” just for the sake
of prospective electoral gains again-
st left and democratic forces of the
country, I uiter a note of warning.
We are already hearing whispers
that new Jinnahs are in the making.
Sir, with all sincerity, we urge upon
the Congress (I) to forsake such
ruinous course. If they have to fight
us fight the left and democratic force
in the country, let them do it in the
area of economic and on political
issues, Sir I would appeal to the
Government, Pleage don't fall into
the trap of the fundamentalists. In-
stead, you take vigorous measures to
meet the genuine economic and
social grievances of the Muslim
masses and other minorities, for
which all the progressive forces of
India wil] extend their unstinted
support. (Time bellrings)

Sir, so much of my time has been
taken. '

Sir, it is claimed by the Govern-
ment and even the hon, Prime Minis..
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(Fraiection of
ter claims vhat 90 per cent of the
Muslims support thig Bill.

. AN HON. MEMBER: Ninety-five
per cent.

SHRI MOSTAFA BIN QUASEM:
You say 95 per cent. Another person
will say. 99 per cent. Yet another
may even say cent per cent. The
difficully with the Government is
this that the obscurantist viewg of
some fundamentalisls of some self-
appointed champions of the Shariat
are considered by then as representa-
tive views of the Muslim community.
‘They lose sight of the fact that thous-
ands of progressive and secular
Muslims of the country who include
teachers, who include’ doctors, who
include workers who include persons
from all sectiong of the Muslim so-
ciety have raised their voice of pro-
test against thig Bill.

309

Sir, now I come to certain provis-
ions of the Bill. Sir under this Bill
maintenance to the child or children
of the divorced wife is provided only
for two years. What will happen to
the chili or children after two
years, Sir? The mother, the divore-
ed wife will be still suffering the
irauma of the divorce. She will have
te go from door to door. She will
have to beg from door to door for
her own sustenance and for the sus-
tcnance of the child, There is no
provision, Sir.
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SHRI K. MOHANAN: Sir, let him

speak first, then Mr. Quasem will
speak.

1[ ]} Travsliteration in Arabic script.
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SHRI MOSTAFA BIN QUASEM:
Thig is the posilion sir. That becha
or bachi, that innocent chi.d, at that
tender age will have to beg from
door to door for iis sustenance and
the sustenance of ils mother. This is
due to your callous act in nullify-
ing the judgment of the Supreme
Court in the Shah Bano Case and
bringing this Bill. Can you conceive-
of any situalion more barbaric and
more inhuman than this, Sir?

Apart from certain vices the Bill
ig shrouded in it suffers from certain
contradictions which need clarifi-
cations from the Government. One
aspect is this. It has already heen
pointed out by some hon. Members in
the other House, It is in the press.
But I would like to point out here,
Sir, it is somewhat preposterous to
imagine that when the re'ationship
between the husband and the wife
has become ag hostile as possible
after divorce they will happily unile
together agree to go to the court
and seek recourse to section 125 of
the Criminal Procedure Code. I do
not know what proposition can Dpe
more silly than this. This finds a
place in the body of the Rill, Sir.

Second, I seek a clarification from
the Minister. You also succumb to
the view that section 125 of the Cr.
P.Cs contrary to the Muslim per-
sonal law. And some even go to the
extent of saying that it is against
the Shariat, the tenets of the Shariat,

Sir, it the husband and the divor-
ced wife who continue to be Muslim

even after the divorce agree to go
{0 the court and seek recourse under

gection 125 of the Cr. P. C. jointly
then how do the anti-Musliy per-

gonal law character and the anti-
Shariat character of section 125
evaporate? WIll the hon. Minister

give an explanation to this?

Sir, this Bill, it has been already
pointed out by the hon Members is
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" fraught with dangerous possibilites,
. “One such possibility is this, that
it will result in unnecessary liti-
- &ation among close relatives, which
- may rupture the cordial relationship
.between father and daughter, mother
and daughter, .brother and sister etc,
. ete, Thig Ppossibility is there, Sir,

Finally regarding the provision of
the Bill, I would like to say this. I
know very well that interpre-
tation of verse 241 of the Holy Qoran
will not suit the purpose of the fun-
damentalists and you, the Govern-~
ment, the new ally of the fundamen-
talists. But what is the harm in ac-
cepting that interpretation of wverse
.241 of the Holy Qoran which provi-

~des for giving mata, reasonable mata,
" which one may like to call a parting
gift to the divorced wife? No such
provision has been made in this Bill.

Sir, before I conclude, I would like
to quote the voices raised by millions
of Muslims outside parliament, the
‘majority of the people of our coun-

" try, the entire secular and progres-
sive forces of the country against
- this Bill. In tune with that profest I,
-+ inside the parliament, strongly oppose
“-this black and retrograde Bill. I would
- like to submit that history will not
forgive this present Government,
You have worked against a positive
movement in our history. It is a
movement towards emancipation of
the Muslim women of our country.
" Instead of making a positive contri-
bution there to you have deliberately
brought this Bill thereby subjecting

them to Tth century primitivism. I -

would like to warn the Government
that people of our country will say
the final word. I know that our
warnings will not en‘er the deaf ears
of the Government, yet I would like
to place before this august House
that the Government has neither the
power nor the capacity to halt the
march of the people of our country

[RAJYA SABHA]
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towards progress. I am sure g befitt-
ing reply t, this attitude of the Gov-
ernment, which hag brought in this
anti-people, inhuman ang barbaric
Bill. will be given by the united

movement of the people of our
country. - sf
With these words I once again

register my protest against this Bill.

MR. DEPUTY CHAIRMAN: Shri
P. Shiv Shanker.

SHRI PARVATHANENI UP-
ENDRA: Sir, those who have moved
their Amendments, they must be
allowed to speak first.

MR. DEPUTY CHAIRMAN: No,
the order is written here.

SHRT PARVATHANENI UPEN-

DRA: It is not a genera]l discussion, - )

Sir. . ..
- - - - - ‘

MR. DEPUTY CHAIRMAN: It is.
Let it be discussed along with that.

THE MINISTER OF COMMERCE
AND FOOD AND CIVIL SUPPLIES
(SHRI P. SHIV SHANKER): Sir,
many an invectives have been used
to decry and denounce the Bill. In
sum gnd substance the Bill iy criti-
cised on the ground that the Judg-
ment of the Supreme Court which
provides a fair approach—even some
of the critics have gone to the extent
of saying that it is a very progressive
approach—is sought to be nullified
by the Bill,

S eyt o e

A question that has got to be posed
in our minds for the answer is how
to decide and’ who has to decide that ’
the Supreme Court has takep a fair
avproach? What is the rationale for
deciding that the Supreme Court
had a fair approach? What are the
means? What are the guidelincs by
which we can go when we are con-
sidering the criticism of the Bill?

v
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This .aspact has got to be gone into.
Is it that we should borrow our own
noiong oy is it that we should rely
on the scriputures or the Holy books
or is it that we go by our own inter-
pretaiions of the koran?

-

P

The basic pastulate in my view is
one hag to understang certain basic
points of the Muslim Law, parti-
cularly the aspect of marriage.
While a Hindu marriage could be
called a marriage by religion, a
Christain marriage could be called a
marriage by status, a Muslm mar-
riage is a marriage by contract. This
aspect has got to be borne in mind
which ig the basic tenet, What is
called in Urdu ‘here should be a
_ ‘Izabo kabul’. There should be an
offer and acceptance. It is a pure
ang simple contract, where the ‘Ni-
kanama’ is prepared. There are
vakils, there are witnesses for the
marriage and once the marriage is
broken by divorce or otherwise, then
the ques'ion of the liability to pay
the mahr as the consideration thus
arises. Now, the position ig that
hon. Members might also know that
if the consumption of the marriage
does not take place mahr amount is
not payable. Thus ig the basic tenet,
Therefore. if we approach the prob-
lem from this angle—when once it is
conceded that it is a contract and if
this contract is dissolved—what fol-
lows out of it is to be taken into con-
sideration. I am sure, the hon.
Members would then appreciate the
gentiments of the Muslim commu-
nity. In Muslim law the whole diffi-
culty to me appears to be that many
a people are trying to look at this
Bill from the law that they bhave.
They wanted the correct approach.
The correct approach to view the
Bill would be how all Muslim com-
mumty would look at the Bill that
i¢ number one number two, is it
fair? Number three, does it
offend the Central tenet; of this
country? Now, I would like to M=ke
my Submission from all these aspects

[8 MAY 1986 ]

Rights on Divorce) 314
Bull, 1986—Pussed

so that the confusion that seem to-
have been crezted over the argu-

men's in this case could be seen th-

rougi. Sir, in the Muslim law there

is also a concept in one section what

is called ag ‘Muttah’ marriage. To

many, it may appear to be abhoric.

It is a marriage for four months, once

the marriage breaks whatever is the

amount of mahr that is fixed, it is =~
paid to the lady and the lady goes
and the man also goes,

AN HONOURABLE MEMBER: It
is a rare case.

SHRI P. SHIV SHANKER: Among
the Shias, it is an accepled concept.
It is an accepted concept of Muslim
law.

SHRI PARVATHANENI TUPEN.
DRA: There were such contract mar-
riages in Gujarat also.

SHRI P. SHIV SHANKER: I am
not concerned with it.  You may be
very enamoureq about it. You take
care of it, if you are enamoured by
it.

I am only trying to submit that
these are all matters of religion sus-
ceptibilities. If these are the mat-
terg of religious susceptibilities—if
these are the matters of fair where -
one would like ‘o argue, one would
like to be logical. it is only in this
background that one has got to ap--
preciate the sentiment; that the Mus-
lim community have.

Sir, my submission is while it
comes to the <question of Hindus
right upto 1954 when the Hindus

Marriage Act was engrafted, the -
position was that a principle of once
a marriage is always a marriage:
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persisted, unless amongst the Shud-
ras if there is a custom for the
.divorce that wag followed. Otherwise
so far as Gujarg are concerned, there
was concept of divorce at all. = That
is why it is not proper in my view
to view this issue from the law of
-once own, but it has got to be viewed
from the background of the Muslim
law itself, the Sharait law itself we
should not forget about/the Constitu-
tion wherein we have given certain
rights to the minorities. We have
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. categorically said that everyone liv-
-ing is this country has a right to the

faith to which he chooses. We have
gone to the extent of saying that
their institutions would also be pro-
tected. What I am saying is that this
-is a matter where one has to look at
the whole Bill from this broader
vision.

Sir, the question that I pose for
-myseclf is: where is it that the Gov-
ernment has gone wrong and how
ig it, I will put another question so
that it beomes clear, Sir, today, the
Hindus are in a majority in  this
country. Assuming for a moment, we
pass a law without the consent of the
community. Why I am saying with-
out the consent of the community
is that in 1954, 1955 and 1956, when
various laws with reference to the
"Hindus personal laws were passed,
at that time, the Hindus accepted
them WNow, today, supposing what
we do is this. We say, look that
according, to Hindu law, marriage is
by religion. We would pass a law to
say that there won't be any saptpaid.
Only the simple marriage woulg be
for all and we would say thig that
look, the boy and .girl will have to go
the magistrate and the boy will have
to say that I accept the ag my wife
and the lady will say to the boy,
T accept you as my husband. Now
the matter ends there. Now you
can very well imagine what will be
the sentiments of the Hindus in this

counfry. Therefore, these are the
matters where you cannot judge
these issues on the anvil of total

logics and reasons. These are matters
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of faith ang that is why, one has to
keep the background of the Shariat °
la, the Muslim Law for the pur-
poses of a proper understanding of
the whole issue. Sir, the position is
lot has heen said about the fact that
it is a case of erosion of secularism.
It ig also a case where the judgment
about which I will come at later
stage which has tried to take a little
progressive.... a liftle retrograde
approach is being taken. As I under-
stand, secularism in the very simple
logic isg that so far as the State is
concerned, State shall neither prac-
tise a religion nor encourage any
particular religion nor interfere with
the religion of any individual X
this be so, if this is the broad defini-
tion, I would not like to go into the
details of it. If this is the broad de-
finition and if the Muslim say well,
this is our law and if they come forth
by saying, well, look we are the
minorities; we are entitleg to the
protection of our rightg and it is in
this background that we would like
to profesg these tenets,

Now, Sir, whether interference
would be proper unless we have

been able to prepare a public opinion
otherwise. T must frankly admit that
in the last 38 years anq it is a very
sorry state of affairs which I must
make g clean breast of itself. We
have not been able to enforce the
confidence in this minority ang I
personally feel that the blame must
be squarely to the majority com-
munity and to the system jtself. If
we have not been able to enthuse
confidnce in them. (Interruptions).
Well, you can say, I am not arguing
with that. If cannot claim to con-
vince vou by my arguments but
certainly, I claim, by way of a right
that I am entitled to be heard—Now,
the position is  that this is a situa-
tion which has come to pass
in a situation which has come
0 pas’ when the community
put in a position to accept it
that is why, I said that between
1954 and 1956. I gave the example of
various personal laws with reference
to Hindu Code Bill, Hindus laws, that
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at that time, the Hindu community
was prepared 1o accept that law. If
we come to that stage whatever we
might say here, outsidg th-~ situation
s that people are not prepareq to
accept this,

5 pM.
SHR" PUTTAPAGA

KRISHNA: On
-(Interruptions) .

RADHA-
a point of order.

MR. DEPUTY CHAIRMAN: Flease
sit dqown.

SHRI PUTTAPAGA RADHA-
KRISHNA: The hon. Minister says
that there was a consensus of the
Hindy community on the Hindu Code
Bill. Hac there been a consensus cf
the Muslim community on thig Bili?
tInterrunticns) .

SHRI V GOPALSAMY: I want to
her the Minister, (Interruptions)

SHRI R. MOHANARANGAM
{Tami' Nadu): Sir, when the Minister
speaks, we want to listen fo him be~
cause he is one of the best speakers
and he is a lawyer. If anybody in~
terrupts him, then I will also inter-
rupt when that Member speaks. (In-
terruptions) I am not talking about
Mr. Radhakrishna.

SHRI PUTTAPAGA RADHA-
KRIZHNA: I am entitled to raise a
Foint of order.

SHRI R. MOHANARANGAM: 1
am not interfering with you. 1
have never interfered with Teluzu
Desam. (Interruptions).

SHRI P. sHIV SHANKER. Sir, the
submission that 1 was making io the
House was that we have a Constitu-
tion and certain constitutional guar-
antees are given to the minoriiies,
This is not a country—because refer-
ences were made to some foreign
countrir:, I will come to it shortly—
which Lelongs to a particular section
of the people. This is a country
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which belongs to everyone whg is a
citizen of this country—let us 'not
forget this—whatever language one
speaks, whatever religion one pro-
fesses, whatever is the region to
which one beiongs. Therefore, if this
be the whole crux of the Constitu~
tion, if this be the very basic tenet
which we have got to follow, then
has the Government committeq a sin
in bringing this Bill? 1 am going to
submit to the House, without critieis-
ing the judgment, certain of the basic
and very apparent loopholes that
become so clear in the judgment
itself, in the reasoning itself.
Now the question that comes
to ones mind is, are we in a position
tc interpret Koran? The position is
that they have said, and very righily
ko, that one of the professeq beliefs
of the Muslim community ag 3 whole,
be- it here or anywhere else, is that
Koran is uninterpretable.

SHRI B. SATYANARAYAN
REDDY: Who is {o interpret then?

SHRI P. SHIV SHANKER: If this
ic the position, many Ulemas, ‘many
suthornies and others have t:ned “Lo
give their translations, on wplch the
Supreme Court has also relied, and
I am going to show to the House as
to how the Supreme Court has com-
miited a mistake. I would not like
to go beyond that. After all, the
judgment of the Supreme Court ‘.lst
binding on the entire country. 311
where they err, T am entitied t.o roint
out to the Fouse, wWhich I will pre-_‘

sently do.

Qae of the points Vvery muen
adverted to is, “Look there are cou?-
tries like Pakistan”, For some pcop:é,
Pakistan has now become a Very pro-
gressive State in that respect. For
those who day in and day out havg
s broagside sgainst this ct.)untry, it
has hecome 4 very Progressive coun-
try now. One thing which we for-
get . . . .

SHRI SURESH KALMADI: Who
says Pakistan isg progressive?
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‘AN HON., MEMBER. In the Shan
Bano judgment there 1s a passage.
What do you say -about that quota-
tion? "

SHRI P, SHIV SHANKER: I amn
coming to that pascage.

Questiong were also asked with
reference to diverse Muslim coun-
tries. I am not denying that. But
then the point is thesg are countries
which are either theocratic or these
are countries where the people, when
there had been a change in the law,
had accepted it. In this country the
popuiation of the Muslimg is only
next {o that of Indonesia, the second
largest country. Have the Muslims
accepted this? If they are accepling
it, as I said, since we have failed to
infuse confidence in them, we huve
not been able to pregare public
opinion, therefore, till the time public
opinion is prepared, one has got to go
according to the tenets which they
want us to follow...

SHRI DIPEN GHOSH: Then cir-
culate it for eliciting public opinion.

SHRI P. SHIV SHANKER: This
issue was raised, sgome Members have
raised this isue, with reference to
Article 44 of the Constitution, and I
would not like to substitute mysclf
except quoling the great personality,
Dr. Ambedkar. This was in the Con-
stituent Assembly when Article 33
was being discussed and the various
Muslim members had expressed their
apprehensions. They said that this
Article 44 would trample the rights
of theirs under their own Personal
Law. Here iz what Dr. Ambedkar
has said:

“My second observation is to give
them an assurance. I could realise
their feelings in the matter. But 1
think they have read rather loo
much into Article 35 which merely
proposes that the State shall en-
deavour to secure a civil code ior
the citizens of the country. It does
not say that after the code is fram-
ed the State shall enforce it uron
all citizens merely because they
are citizens. Ii is perfectly possible
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that the future Parliament may
make a provision by way, of mak-
ing a beginning that the code shall
apply only to those who make a J
declaration that they are prepared
to be bound by it so that in the,
initial stage the application of the
code may be purely voluntary.”
Then he said:

It wowd he perfectly possible:
for Parliament to introduce a pro-
vision of that sort so that the fear
which my friends have expressed
here will be altogether nullified. I,
therefore, submit that there is no
substance in these amendments and
I oppose them.”

He was opposing those amendments.
So what I submit is even at the time ’f
when Article 44 was being framed,
an assuraace was given. That is why
it we go to the Specia] Marriage Act,
even though 1 might have married
under the Hindu Law, unless I register
myself uader that law, the implica-
tions of that law will not apply.
Under the Special Marriages Act
every person living in this country,
whatever faith he might profess that
person can either get himself married
or after the marriage under his own
Personal Law, can get himself regis-
tered and then have the consequences *
of that law. That was why the Law
Minister, at the instance of the Prime
Minister, in the other House cate-
gorically said that so far as the
voluntary uniform code was concern-
ed that would be brought forward at
a later stage and that would be the
correct step for the purposes of see-
ing article 44 info its fruition. Sir,
I would like to submit that when it
comes to the queston of this Bill,
there are apparent advantages. The
spparent advantages are like these:
Firstly, there is an assured source of .
maintenance. Lawyers on this side _.
and lawyers on the other side are
very well aware of how many times
a woman has got to go to the court
notwithstanding the fact that the
maintenance order has been passed
and they are also aware of the-many
burdles that come at the execution
stage. It is very rightly said that the
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difficulties of the Ilitigant in India
start after the decree 1s passed and
when it is put into execution! But
here is a case where an assured source
of maintenance has been provided.
Those who are willing, according to
the Muslim law itself, that is, thosc
who coulg have otherwise inherited
the property of this lady and if such
people are not available, them, ulti-
mately, the community represented by
the Wakf are sought to be made res-
ponsible for the purpose of helping
a Muslim woman.

The second point that I would like
to submit is that this Bill ordaing that
the Magistrate shall decide the entire
" issue wthin one month,

SHRIMATI: KANAK MUKHER.
JEE. Sir, on a point of clarification.
(Interruptions) .

SOME HON: MEMBERS: No, no.
(Interruptions) .

SHRIMAT] KANAK MUKHER-
JEE: Sir, I want a clarification. If
this Bill is deemed to be much better
than section 125 of the Cr.PC, will
the Government consider applying the
something to the women of other
communities also?

Secondly, if a section of the Hindu
community wants the suttee sysiem,
wil] the Government consider that
aiso?

Thirdly, if a section of the Hindu
community wants or if the Hindu
fundamentaligts want that the system
of child marriage should be revived,
will the Government consider that
also? i

SHRI P. SHIV SHANKER; For your
information, I may say that the
Hindug could aiso claim maintenance
under the Hindu Marriage Act. But
I woulg not like to go intg that now
because that would be widening the
scope of the discussion here. The
poimt that I was submitting was that
under this Bill within one month the
Magistrate is enjoined uvon to com-
plete the entire proceedings and if he
does not do so, he will have tg give
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some reasons. Now, the position 18

that even for Shah Bano, for the

purpose of seeing through her litiga-

lion, it has taken more

years. Is it not an improvement on

the provisions of the Criminal Pro-
cedure Code?
Then there is yet another aspect

which I thought I should bring to the
notice of the House and it is that the

than six -

3

reliefs under this Bill are far wider -

as compared to the reliefs that are
provideq under the Cr. PC. TUnder
the Criminal Procedure Code, it is
only the maintenance that will be
provided. But, under thig Bill, it is
not only the maintenance, but also the
mahr amount as also the jahez arti-
cles: everything has got to be receiv-
ed by the woman which she is en-
titled to. Yet another aspect which
I would like to stress is that under the
Criminal Procedure Code, the
can award relief to the tune of
Rs. 500-. But there is no such bar
here, It can be Rs. 1,000]- or it can
be Rs. 1,500{-

AN HON. MEMBER: Why mnot one
rupee?

SHRI P, SHIV SHANKER: Yes,
one rupee aiso under the
Procedure Code if you think that that
is sufficient. If you think that that is
sufficient for your wife's maintenance,
then T cannot help it.

The other point which I thought I
chould say is that, above all, thig Bill
is gceording to the tenets of those wiw
profess that religion. So, therefore,
they come to the judgment. Sir, only
two points I wouid like to make. I
would not like to take much time. If
you kindly look at this judgment,—I
would not like to dispuie with the
hon,
ous authorities. They have quoted
Arthar....They have quoled more
than one author. They have also
quoted Zaffarullah Khan.
alzo quoted the book “Meaning of
Koran”, This is pub'ished by the
Boarg of Islamic Publications.

reference to the interpretation of

court.

or whatever it is, and .
In the shortest time, and, above all,.. -

Criminal °

They have:

Then-
they have also quoted—this is with:

Judges—they have quoted vari-
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Ayat 241 and 241—“Running Com-
mentary on Koran”. This is a book
written by Maulang Khadim Rahman
Amoori, and then the othey book
“Meaning of the Glorious Koran”; this
is by... (Interruption) I am not going
. into it. But what they say is that for
a divorced woman the yighteous per-
" son should provide the maintenance.
After quoting this, where I find my-
self at a loss was this. Now they pro-
" ceed to say, these Ayats leave no
doubt that the Koran imposes an ob-
ligation on the Muslim husband jo
make provision- to the divorced
woman. The submisrion that I make
is, wherefrom had they extracted....

SHRI DIPEN iGHOSH: Are you
sitting over judgment over that judg-
ent?

SHRI P. SHIV SHANKER; I have
got a right. .. (Interruptions).

SHRI DIPEN GHOSH; In that case,
my plea is to furnish a copy of the
judgment to the Members so thay we
can go through it.

SHRI P, SHIV SHANKER: The
Objects and Reasons say that this
Bill has been introduced to get over
the judgment of the Supreme Court.

SHRI DIPEN GHOSH: But you
have not circuiated the Jjudgment.
Circulate a copy- of the judgment.

MR. DEPUTY CHAIRMAN: That
is a different issue.

=t & UK AW T T G Ay
g §, afFT o3d Al § |

SHRI P, SHIV SHANKER: I would
like to ignore this interruption. I am
not denying what is there in the text,
that they have extracted. But then
ihe point is, on whom is the obliga-
tion? How do you come to the con-
clusion that this obligation is on the
husband? There is nothing, And it
hag been now categorically decided,
categorically opined by the authori-
ties, that it is cnly for the ‘Aiyam-e-
Tddat’ that the woman is entitled to
maintenance,
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Recently, Sir, it may not be out of

* place to submit, I had to go to Hyde-

rabad for attending the Iqgbal Seminar
where I had to preside, and there I
was talking to certain Mushm
women—three or four women, very
highly educated—and when I talked
to them, the answer that they gave
me was

RATH TS & T = A1 {U9F wig
§ U A FE Qa1 W gwR fod
guwd

(Interruptions)

SHRI DIPEN GHOSH: Are you
prepared to take that responsibility
upon the Central Government?

SHRI P. SHIV SHANKER: Mr.
Ghosh, you are 1ncorrigible; I am
very sorry. You are a very respon-
sible man, Leader of the Opposition,
There is some responsibility upon you
about the conduct of the proceedings
here.

SHRI H. R, BHARDWAJ: Sir, the
Human Resource Minister must give

more weightage to adult education.
(Interruptions) .

SHRI P. SHIV SHANKER: I find
quite etminent lawyers on that side
aiso, They would certainly go into the
judgment and I am sure they will
agree with me that the Supreme
Court should have given some reason
after qucting the interpretation of the
Ayat as to why they are bringing in
the husband in the concept of
the interpretation of the Ayat. They
could not have jumped straightaway
by seaying that this means this. Here
nobody is saying that a Muslim
woman should not be provided main-
tenance beyond the period of Iddat.
It is nobody’s case. Who should pay
the maintenance is the point. Now, 1t
is a question of approach. The Muslim
community feels that according to the
Shariat, the position ig that it is those
who would have otherwise inherited

| the property of this lady or in the

alternative the community. (Interrup-
tions). Will you kindly wait? I am
not yielding. Now, the point is this.
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If you would like to Jook at this con-
cept from the point of view of your
likes, I am sorry that would not be =
correct approach., The whole diffi-
culty is this. Many of us are trying
to look at this whole concept from the
point of view of theiyr likes. What did
they say when I was talking to thern?
(Interruptions). Look. when we think
of a woman, we think of a goddess.
But then you forget that your back-
ground as to the concept of marriage,
as to the concept of divorce, ete, which
you have got developed over the
years, is totally different from how the
Muslims would like to look at the
whole problem. That is why T
was trying to say that the Sup-
reme Court has erred in my
submission in jumping to  this
conclusion that it is the Muslim hus-
band who should provide the men-
tenance without any basis whatso-
ever. I am only sorry that when we
framed the law, we framad the law
taking into consideration cettain as-
pects. In 1973, the amendment was
effected in Section 127 (3)(b). 1Is
there a custom in a particular com-
munity to pay the entire amount
which one is liable to nay? ¥ it
comes to the question of Muslims, if
they pay the maintenance for the
Iddat period, the Mehar amount and
aleo the Dahez articles or the wvalue
thereof, if they pay gll this, then the
position under Section 127 (3) (B),
which exists even loday in the Cri-
minal Procedure Code, iz that the
order of maintenance has fo be re-
scinded. Thig is the law. I would
like to read one paragraph of the
Supreme Court judgment. I would
only read it. I would not like to
comment on it. I am only sorry
that the interpretation is so unac-
ceptable even to a person who must
have gone through the drill of law
for a couple of years. I will like to
reaq it:

“The main plank of the appel-
lant’s argument is that the respon-
dent’s application wunder Section
125 is liable to be dismn‘ssed bhe-
cause of the provision contained
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in Section 127(3) (b). That gec-
tion provides, to the extent mate-
rial, that the Magistraie shall can-
cel the order of maintenance i
the wife is divorced by the hus-
band and she has receiveq the
whole of the sum which under any
customary or personal law appli-
cable io the parties wag payable
on such divorce, That raises the
question as to whether under the
Muslim personal law any sum is
payable to the wife on divoree,
We do not have t3 grupe in the
dark anq speculate ag to which
kind of a sum this can be....”

“...because the only argument
advanced before us on behalf of
the Appellant and by the Inter-
vener supporting him is that mehr
is the amount payable by the hus-
band to the wife on divorce. We
find it impossible to accept this
argument.”

Sir, I leave it, I 4o not want to
comment the manner in which Sec-
tion 127(3) (b) has been interpreted.
Therefore, without going further be-
cause a lot of my friends would also
participate in the debate on ~ither
side, I would like to submit in the
last that let us look at it in a society
which we have given f{o ourselves, a
Constitution which we have adopted.
While we have triegq fo protect the
rights of the minorities, we should
lock at it from a broader vicion. The
whole concept has got to be viewed
from the point of view of as to how
a devout Muslim would like to look
at it. And unless we have been able
to bring a change in the public opin-
ion, I am sorry the approack that is
suggested is totally wrong.

With these words, Sir, I am gure,
the House woulg support this Bill
Thank you, Sir.

Allocation of time for disposal of
Government Legislative Business

MR. DEPUTY CHAIRMAN: I have
to jnform Memberg that the Business



