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The House reassembled after lunch at
thirty-five minutes past two of  the
clock. The Vice-Chairman, Shri Syed
Rahmag Al in the Chair.

Resolution Re. Appointment of ‘a
Judicial Reforms Commission Contd.

SHRI P. N, SUKUL (Uttar Pradesh):
VIr. Vice-Chairman, 1 rise to support
the Resolution moved by my learned
friend, Shri Hansraj Bhardwaj, for
the appointment of a Judicial Reforms
Commission. As mentioned in the
Resolution, Sir, the purpose of this
proposal is to ensure that our judicial
and legal system becomes an eifective
instrument of social change and pro-
vides socio-economic justice to  the
under-privileged and the weaker sec-
tions of our society.

Sir, it is a fact, and it is also a pity,
that despite the lapse of 37 years
since our Independenze and despite
the appointment of a law Commission
we have not yet besn able to evolve
a legal system g judicial system, suited
{0 our needs and we are still guided
by and large by the British system of
law. It was in the last century that
four law Commissions were appointed
and people like Macaulay and cthers
were there to frame the laws for us
and these laws were basically meant
for ruling the colonial people and
meant for the colonial regime and we
are still being guided by these very
laws., 1t is, therefore very necessary
that the entire laws of the country are
looked into ang a different system is
evolved which will bz suiteq to  the
needs of our country.

Today, Sir, ours is & socialist Repub-

lic. The laws that we have enacted '

were originally those of the British
and they were not meant for a socia-
list republic. As I said earlier, they
were meant for a British colony. But]
Sir, today, the judicial system has to
Be an instrument of social change so
that the society my be developed on
the desired socialistie paitern. Other-
wise, the very spirit of our Constitution
will be killed and that is why it is
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felt necessary that a Judicial Refcrms
Commission should be appointeq to
look into this very important matter

Sir, according fo me, the judiciary
is not merely an interpreter of law.
The judiciary has a much ‘more im-
portant obligation to pertorm. The
judiciary in a democracy like ours is
also the protector and the wich-dog ot
the citizens’ rights and privileges and
we find today that the judicial system
or the legal system, as it stands today,
is entirely helpless, We cannct ensyre
justice for the common man ang we
cannot do anything unless, of course,
our people, more than two- thirds of
whom are illiterate and almost half
of whom are living below the poverly
line, are in a position to understand
their rights ang privileges. They also
have no means by which they can
take their matters to a court of latv
for justice and, unless these two things
are done our courts will keep quiet,
will just watch the exploitation of
man by man in our country and, of
course, like passive onlookers they
would be just doing their duty as a
formality. That is why it is neces-
sary that our legal system is suitably
developed through intensive research
in the field of law so that the law is
in a position to cater to the needs of

the people. As I was saying, our
Present law is not in a position to
cater to our present suffering and

toiling masses and the weaker sections
of society.

_Sir, it is a very happy thing, 1 should
say, that when the Law Commissicn
was first appointed by Parliament it
was agreed to by our first Prime Minis~
Pandit Jawaharlal Nehru, in pursuance
of or in reply to a non-official resolu-
tion which was tabled in the Lok Sa%ha
Today also, Sir, we are considering a
non-official Resolution tubleq by my
learned friend, Shri Hansraj Bhardwaj
I# was in 1954 that a non-official ‘re«
solutjon was tabled in the Lok Sabhg,
suggesting the appoiniment of a ILaw
Commission and our learned and great
Prime Minister, Pandit Jawaharlal
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Nehru, agreed to that resclution in
pursuance of which that Law Commis-
sion. was ultimately appointed.

It sajd that the Law Commission
should be appointed with a view to
realise that justice is simple, speedy,
cheap, effective and substantial. Now,
1 would like to ask the Law Minister
whether any of these things has been
achieved since the setting up of the
Law Commission. We have not been
able to make justice speedy, we have
not been able to make justice cheap,
we have not beeh able to make justica
effective and we have not been able
to make justice substantizl., We have
filed miserably in all these, and that
is why today millions and millions of
our counfrymen who are nof able to
tnock at the doors of justice, on the
temples of justice, are nof in z posi.
tion tc get social justice and economic
justice: I am not talking of political
justice, But socio-economic  justice
has to be ensured for the people of
3 Welfare State, for the people of a
Socialist Slate, It is still not there.
Therefore, since our legal system is
not conducive to the establishment of
3 socialist pattern of society, the sys-
t2m has to be changed A thorcugh
rasearch has to be done and the mat.

ter has to be probed into very, very
Jeeply. Such a system has to be
“evolved as may render justice simple,
speedy cheap ang substantial To
meet all this, a Law Commission was
appointed in 1954 by Parliament. But
despite its very many Reporis—more
than 90 or 91 Reports ar: there—des-
pife all these Reports we have not
heen able to achieve any of these
taings. In my humble opinion, the Re-
soiution tabledq by my learned friend
tr. Bhardwaj must be graciously and
w1 a big way accepted by our Govern-
~ment, and a Judicial Reforms Com-
nision should be set up as early us
- 11ossible, '

Sirl in this .connection 1 would 1jke
‘o quote from speech given by Mr. Jus-
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speady cheap and substantial. To
tic P.N. Bhagwati who he war speak-
ing at the 8th Annual Conference
of the Andhra Pradesh Judicial Offi-
cers’ Association in June 1983, Ac-
cording to him, the Judiciary must
devise new inethods, forge new tools
and innovate strategies to reach so-
cial justice to the common man. Ac-
cording to him, India is a secular re-
public and the Constitution ensures
{ustice to all Indians. 1 quote:

“1t is the responsibility of the
Judiciary fo see whether the two
great concepfs of secularism  and
Justice go well in the present con-
text of pecrsonal laws as offered by
the different lsgal system ohtaining
in India.”

In this coanection, s, 1 will also like
to quote President Derck C. Bok of
the Harvard Varsity, who was for-
merly Dearr o the [.aw School,  Mr,
Bok Says:

“The laws thal gevern afHuent
clients and large institutions are
numerous. intricate and applieq by
highly sophisticated practitioners.
In this sector of society. rules pro-
liferate, iaw-suils abound and the
cost of legal gervicas grows much
faster than the cost of living. For
the bulk of the oonulation, however,

the situation is very different. Ac-
cess to the courts may be often in
principle, In praclice, however,
most people find taeir legal rights
severely compromised by the cost
of legal sevrvices, the baffling com-
plications of existing rules and pro-

cedures  and the long frustrating
delays involved in bringing proceed-
ings to a conclusion.”

1 have quoted, Sir, frem Mr. Justice
Bhagwati and also from o foreign
authorify to prove that we are still
lagging behind in  having a proper
and judicigl system.
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Whats the position today? What is the
‘malady plaguing our legal and judicial
system. The main malady is delay.
Wz have not been able to give justice
within a reasonable period of time.
Tea lakk cases are supposed to be
pending in various High Courts of the
country. DMore than 50,000 cases are
supposed to be pending only in Patna
High Court. Because of so many fac-
tors, these arrears are going on in-
creasing day by day. If a man who
seeks the redressal of his grievances
dies during the pendency of the case,
what is the ultimate goog of the
verdict that we deliver? If he fails to
get justice, then what is the untility
and purpose of the Judges and the
Minister and other connected with the
judicial syvstem? We are not there
just to fulfil the formalities. We have
to ensure speedy justice und cheap
justice fo our people. If we fail to
achieve this thing, then we fail -in
our duty and the history is going to
remember s in a very unpleasant
way. This is all that I can say. In
May, 1984 a womar got the gratuity
of her hustand after 8 long years
through & court judgment, If the hus
band dies =ind the gratuity is pay-
able to h:s wife' or dependent who
are now cdeprived of the regular in-
come of the man wheo runs the family
and if we take 8 long years to pay
gratuity ot pensjon i tamily pension
or Provident Fund, then what are
we doing? I must say that I simply
fail to understand the propriety of
our actions. In  another case, in
March, 1984. a sub-Judge of Delhi,
Ma. J.M. Malik, decided a case which

had been pending fur 34 years. The
case was pending for 34 years and
then a Sub-Judge took a decision in the
matter. In this way, how long the
. higher courts are going to take and
for how long a man has fo wait to get
justice? That has to be seen. In
Bihar a man known as Rudal Shah
was detained for 14 years unneces<
sarily without any reason. In August,
1983 the Supreme Court ordered the
Bihar Government to free lim and pay
him comgeasation for bis unnecessary
‘delenticn fov 14 vears., [In another
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case, the court ordered a compensa-
tion of Rs .15000 to Shri Bhoma
Charan Oraon for his detention in
Ranchi Asylum for six years. This is
how the cases are delayed. That is
why I want to know whether the
money can compensate a man for the

time spent by him in jajl. You can
pay him Rs. 50000 or Rs. 100000 or
Rs. 15000 as in this case. But san
this amount be sufficient to compen-

sate him for the long years that he
has spent in prison during which he
was deprived of his liberties? You
cannct compensate him. In March
1983, a three-Judge Bench of the
Supreme Court overruled an earlier
two-Judge order of the Supreme
Court after a delay oif more than two
years. Then the execution also fook
another two years. This ig what wae
could provide our ovucple with for so
long. So, I say, Sir this delay must be
cut shert as much as possible. Ang we
must be able te provide justice to our
people in a cheap and speedy manner,

Sir, speaking al the inauguration of
ithe National Law Schnql at Bangalore
in February this year, our Chairman,
Mr. Hidayatullah said that “the sys-
tem of jurisprudence in India has
become outdated. Trials based on
the British system were too long
drawn-out. Procedures had become
too cumbersome.” 'These are the views
of our learned Chairman who had

| been a Chief Justice of India. At the
same function, while speaking, our
present Chief Justice, Mr, Chandra-
chud also saig that reforms were
necessary in the system cf justice zs
weli as in the system of legal educa-
tion. According to him, Social justice
is the prime sustenance of law.

Sir, now 1 come to the expensive
side of justice. Today there are deve-
loped countries like France where
justice for the very poor is almost enti.
rely free.. Even the poorest citizen
can approach the courts for justice. 1f
they belong to the lowest income
group, they do not have to pay at all.
Of course, the higher income groups
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have to pay something but it is
almost nominal. Expenses are suppos-
ed to be according to ones income. In
India a]so’ Sir, the same sgystem
should be adopted. Justice should be
free or at least inexpeasive for the
poor because ours is a poor country.
Our people cannot afford the big fees
of our advocates of the Supreme Court
and the High Courts. And for want of
money they cannot have justice, and
those having money can always
manage to prevail upon others. So,
Sir, if we are really a socialist state,
it we really want to establish a socia-
list society on a socialist pattern, if
we are really intereted in stopping the
exploitation of man by man, then we
have to look into our judicial and legal
system. And we have to make it as
inexpensive and as speed, as is pus-
sible.

Now, Sir, there is cne more thing.
The independence of the judiciary has
also to be maintained. And the judi-
ciary has also to be a commitied judi-
ciary. These two aspects have also to
be taken into consideration. Regard-
ing the independence of judiciary, the
" Law Commission have suggested
stringent tests <for appoiniment of
“Judges to the Supreme Court, Accord-
ing to the Report of the Law Commis-
sion, merit alone should not count.
Such Judges should be appointed as
commang the respect >f lower Judges.
Angd according to this Report, no one
sheuld be appointed a Judge unless
he has stopped all affiliations  with
political parties for not less than
seven years and have shown his free-
dom from political prejudice, bias or
favour. Now, Sir, thjs recommenda-
tion is not being implementeq at all.
It is a very sad state of affairs, In
my own State of Uttar Pradesh, some
Judges have been appointed recently,
many of whom had not severed their
relations with political p{artiesvfo_r as
long as seven years. I think, hardly
one or iwo years lapsed since they
severed iheir connections with pcli-
tical partles. And, I am sure the ssme
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thing should be ..(Interruptions), 1
am giving my own opinion on ihe
subject. (Interruptions).

THE VICE-CHAIRMAN (SHR1
SYED RAHMAT ALI): Mr. Mishra,
you will get the chance to speak afler
him. Please complete, Mr. Sukul.

SHRI P. N. SUKUL: Sir, in this
connection, as regards the high-
handedness of the judiciary, 1 am
going to quote another example. In
1975, the Allahabad High  Court
delivered a judgement against our then
Prime Minister and present Prime
Minister, Shrimati Indira Gandhi, and
it was a very controversial judgmet
which was ultimately set aside by ihe
Supreme Court and again, when she
wag re-elected in 1980 another elec-
tion petition was filed against her &nd
the same Allahabad High Court sad
that the cases from the Oudh area n
Uttar Pradesh, 14 districls lying in
the Oudh region of Uttar Pradesh,
can be instituted only in the Luckncw
Bench of the High Court and not in the
Allahabad Bench of the High Court.
But still in 1975 because of political
considerations that judge of the
Allahabad High Court could deliver
a judgment against the highest perscn,
the greatest person, the tullest politi-
cal figure of our country at that tirce,

SHRI SANKAR PRASAD MITRA
(West  Bengal): Mr. Vice-Chairman,
Sir, this kind of an allegation he
should not make.

SHRI P. N. SUKUL: What allega~
tion? 1 am taking no names Mr.
Mitra. I am taking no names. I am
simply referring to the propriety
of a judgment. I am simply referring
to a judgment ang its propriety, =o
one 1 am naming, and because of that
Supreme Court judgment this time the
same High Court has said, we are nct
in a position to take up this case, it
must go to the Lucknow Bench of the
High Court. But in 1975 the Allaha-
bad High Court forgot its jurisdir
tion. That is why I say that the inde-
pendence of judiciary has to be there
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and a committed judiciary we de-
serve (Time bell rings).

Sir, jn this connection, I would like
to cite my own case, nobody eles’s
case. In 1980 I was elected a Member
of the Rajya Sabha. A man had con-
tested against me and he lost very
badly. But then he filed an election
petition in the High Court saying
that the Secretary of the State Legis-
lature is not a Governmeunt servant
and, therefore, not competent to be
a returning officer. Just see, since
1952 we have been having Secretaries
of State Legislatures only as return-
ing officers for purposes of Rajya
Sabha elections or for purposes of
clections to the State Councils and
then. Sir, there was a judge at that
time in the Lucknow Bench of the
Allahabad High Court, 1 will not
name him, but I will only say that he
was a relation of Mr, Charan Singh,
our Lok Dal leader, who upheld that
thing and said, yes, the S¢cretary of
the Legislature is not comp:tent to be
the returning officer, because he is
not a Government servant, and ulti-
mately that case I had to take in
appeal to the Supreme Court and the
Supreme Court decided that no, it is
wrong, and that is why I could be
here and serve here. S(), Sir on the
basjs of all these things I say that
somehow we must nave such a legdl
and judicial system where such things
are not permissible or cannot be there.
The judiciary should be entirely
independent.

In the end, Sir, my one suggestion
will be that in the National Law
School, Bangalore, that has been
opened recently, and to which our
learned and hon. Law M'nister was
also invited, in that school now a five
year law course has been started.
You see, by starting a five year law
course what do we act1allv mean? Do
we mean that 2all thoss persons
including Perkaps our Minister and
judges rfnd Chief Justic2s, who have
passed orly two year law course
are deficient in understanding law
or legal implications? Why do we
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want to make it 5 years’ course? Do
we want to make jt 5

3.00 p.M.

years’ course so ihat our poorer

sections of society, our rural

folk, may not become judges
and advocates? If we want that, that
will be very dangerous, and it will be
fraught with serious consequences. So,
1 woulq request the hon. Minister to
ensure that if not, two, the law course
must not be for more then 3 years so
that the boys coming from pcorer
families also can study law ang be-
came advocates and judges.

With these words, 1 support the Re-
solution of my learned {friend, Shri
Bhardwaj.

st ;AR fam (far?) @ <o-
awredy ygiad, fwe wema ¥ aR¥
QAT §5Eg 7RI S 7 T aga
! A fava # qv avET H;
sarg wrafea faar g fasg ;ree
HA FATA & FLT ATH 7 1 JIEIY
FT 6719 § AR F AW & | A A
FA1a #1 33 & A 3§ AL@AYH
q i FA F@0M ! g 98 TWA
arar AEY & 1 49 @ A wr g fw
gad & TMI aelt d fadl #1 Q@
g @ & FAF AR saaEd 7
agt % §wa g1 sy gur fEar
I |

sfrwa, ] ) gear gmaw faar
M oag 7@ fr @ oA¥ F O
g FIH A gEIey &Y fIAr A
gaR fagre 3 ergm $wRY g I
FHRT § | AT T FATEATT Wl
ST TRTE | NIV fSFar ¥ o, 8%
AN AT AT § 8F & WU FRA FT
qrgu FMGE AfFET | AFrada
g1 AT W@ & WX agy AR AW
anaY o7 gaF) g & fe @ ofe
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feafa g goiEd | AT @@ g
f atqd fawza ¥ wrqd dga G0
wsd; & Biwa ¥ Brsrac § ote ag
geer g aFrar gur fagew g faan
gw s 8 & A qafset A @il
aifadl Fr arad gq +fr AEER §
w1¢ afaw ga: arg 7

ady Al ager g9 A J{
QargTae S ¥ N w1 IHa
feqr 1+ WY o GWET WIS §,
dfw ag ary @ A4F A & 3T ooy
o &€ 38 ! O & qiT F owdaEr
CITT HTERT FE 1| BT gX AV
w5 § B wmw oaw @ &
£ oAt F @7 gH uiwary
QIT F T AT | dia fadaw
v famd afshead o § wiv g
FaFIFE TS ga ¥ A ¥ Fo
T amdr ey wETT Ad g
woft wiadm qxed gFw W ¥ &g
FHT 37 avq fear, feere & 4 3ar-
sy WERT, W OLIaT s RS
troag Wi gwa stadr & qgd
:” d@ Haar @ W g 38 ad
¥ AR 1 AT gET ¥ W E gfeg
7 oafl JEH s fOd
¥ & A g #F g w37
IrEA A% FTTH 9T OWIAT 4y )
WE & O A Wi 98 ) arhid
4% Wil °9F 1 IR W oy Qi
gagag & T Sgare g

"'Qq fr T Pratva awa

gr errﬁr T dgAr el g
¥ | P H srr‘s'zyf a4 faa W,
48 é‘r §¢ 97 3= @ A q@ FO
gFn 7 W & it § At erta @
Br ot I3 & wrw  sxfimre
T qR A#d age } onawdd
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§our gF & garr 99 gaiv F [y
i wiks 7 fxfusd e
Filaai 1 I oehd ¥ @g W
e Fagagt &, 5 arde AT7 § a¢ 389
g garlr Faf A fagaarg | and
Q<1 #g7 o F 17§ WY T it
AN FEEFET A 91 .., (HAEW)
gt Awm oAt da wlr wg vea g
@t Sergare ¥ fag afex Frfaaa eg-
dyalar ai4dr & faasl qa G radde
FT &, ga0 1§ §o7 geev DAY
% oF-d) I403T [T Mgm s ST
feafe & 1 wdl 6 faT agy W«
Fig-2 & At wdwy ¥ fafdig
fodr & wai a1 1 FF T oUF AN
ey ¥ Ay qw o4 oag X
awadl, 84 ¥ w0 Al AT 3T LA
s @ oY 85, WIgAT FY 1
FUT ¥ TN E 1 THY agF &I
Fz ardy "ff off 1 gafew 1985
§ 3 A WA ag I A
T FEM P g A@E FY AN W
§51 faai AT Wi AIET ST ABT
AC T A3 ATAT & A FAC T )
qFIF FE H 10-12 gNT FIF
g odr o9 wden gl FEA AT
feefraet % w¢ aaql § 1 g qr
moET BTIT g 1 FHT FT WL
AR deqr g oag F A wAAA F
@F § LI, WA WAA qOGEEE
awief a1 fueew Y gEIe
%OWT arg SNE § ouw Ay H AT
# FATL |IEW | AR 9T 6 AT
yFHT a7 A1 BF 144 Tw0 6
F gedan fowr & VN W W
afae g 7 & wa f& Wi TH
144 =07 g€ & AV v 1 qg Ww
feas &ifwq, g AT w7 AT
TR W &1 Farxr (6 dEr &
waeqy A & 6 Ax ¥ AR
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SAERUNISE S -t G- S S G
AT 1 45 AT AF TEIAT A |
mT SEA §, 2w 1w oA
weAfER ¥\ ogw AT SuE Adr
M FW A AT q 4~5 AT
qa daar Y ) e wa o 5
FF M A7 2AY A TR fw 3w
oglE & I70 £ F7, g MY
g9 F gE @@ @ g 1 g
T ¥ s freml agfraf e fs =2
F3 FW ¥ ATTE 73781 I 7=y
FUI FHIH FX A3 FgT *e
wg 2 gAR &3 F ¥ gy o
Fga arz a4t gav & f& eqanfanr
¥ wa oA =5 foao g o
T Ar, e wg0 v g M 2
AT FE WA A AT Grev gy ?
FFEOIT R FEN KT A AT AT
ifegg ? it St A JIT DA
afgyr N7 W VT F@ R 9
afefrmdl ox war @A @ WA
Fawtal Fg ¢ frgw g 93 B
g7 § 1w N Y@ F@ E SR
AEE I F T § g A1 3"y
FTE 17 H g1 g AEJT AT
g ) 3qwy W A1 ag wiw ¥
W aw & *r afadl FEA
gf@da #ifsg faay ooz @
MY, Al g | §5 T AT LS
& W 9T MT TwAT qAEA 2
gATSEANE 9¥ |\ g3 Aw W9 q
g AT 7 gadl A AWE |
MY 7F qF FALAA G0 7 AAC
¥ qF orY a1 AT 31 FIgAl
g | &% ¥g faaa =ga g 7,
aga fai & fame @ wr &, 934
S I AR SR R CH A" L
Tga 1 A fWF A0 qE AN AT
% g9 w5 FA N I AR
afy w&ht T W & g9 g oar
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T & v awr #E foyd w0,
FRIE FAN A IR FAT | T
¥ fag st gw@w & fF gma oF
T SR F ) HU EA 2 oMY
oFA wH FAg L gF A €3 2
fr arzd + A fFaife qay

AN Lt A

M Fr q@ I FT AFY AV W
¥ @ gta &1 A5 N Fq
[T 1 oz F9 gaietama §
g, frr fefezez &, v g =13 &
M 5T gfiw 712 § 1 g9 9
FIX W & MIT G0 &\ ug
TfrA AT g A 1 FAT A7
Zigw fIE AT g M H7IF @Y
ufeifee dNus [ § 0 IR
Zide & Fal F1 7 AN AqW Ay
W w0 Z? BT w3 A 2
FANT fotemdl @A T g1 shar g
AN 9EX WTH CAGAEAT 90 WA
g @Al A uEEH F FaAT T
ft fosft & w@WT T Qar 1w
qITE ¥ waqdazdr 7z wE @ 3afay
farar @y duar & o1 Strar g s
AT & & A9 TT G ATAAT W
R Fifg 1 73 I gFE D
gia WY wa § @ T AR
R w23 I gk | AT Fwr DfIg
f& mda fow & &% 9v &
S FN wEd § oA anav7
art aw H fehgsyz =¢ fiffg
IqX A4A AR F47 LIfg | B
gar & wear fasfay @ w@
WM TN @ T@AT AT SATE
g zigw dSfufan fafges v

gifag 1 arere zigw faar st
2, ug g7 A wwkey 1 A
43 gy Aw gy & I Afediza

STt R & 1 &z v A @
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g7 a<T AT &AW ¥ B9 § age
gt wifgw ag T qFeAl d
el Q3 T W M@l g 1 F@IT
3w 48 F agw G FV 7§ &
Ffxr & wda qaT g I F2 ¥
8 1 @Ry & 1 F AT &RO %
gyewr AF FT ;A § | a4
gror & fa Afeqrea adi Tor &
St oG8 g7 g 1 gAfT wRrosgar
ag & v g9 daw § gure frar
amT =fgg 1

Sgtgw w7 FPE F1 oI §,
zas W Fga SIEr AFEH @ NG
£ 1 3@A § QFl gaee far qmn
Tifgr F qw@wa@ #T H AT
ifefasma f9 # Ay sfwr o
Faat 7 T ag FEfew & S
Iy Em A g 1 om feafy
g & B ard smasar qdffagi
& ghm ¥ faw st frard
qgdr & | IF 1T qIT EAIY A
Wt s & B 9 ogW1Y & %
¢fam &, aif@rdi & ar guta &
« aga & Ifea A § @ A
qradt wigT F AIw §, I Mg
s dury 9r I @@IFar &
srama far amar =gy o FA
weraar a fawea &7 aga sarar
frar arar @, affw arafaw #m
agy ¥ N & 1 IF qw@
Tyl & FMA FaT Al g g
% @ga 43 Wi ov  gulsy
FAT FOT A TE FIT LT HE
qFar & |

gaer wgdm & a8 FAT Awgar
g 5 gure @ § ¥Aw & Feur
gafag saar g7 W@ & v omam
o o gifussaimE Srawviea
#F @4 8§ qAT TG § 1 W
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RASF F47 ¢ ! TAAT WIAT TG |
fo gars H aga @ @99 7A@ §
swfie dar wgy & R @A #1
FTarer g1, S @qr d % fag
ST faer 1 gw adiw F oAwET &
W wEel § @ g & 1 Aga
3 A ¥a9 g & favi arfzed
dn g A wer F fag gy
fad g & Swa F wfaF F)
ey F F fAQ F99 57 oy F
Hiq Ia%r A1 PEfgaa Faw & w@
qa@ & g dm oft ¥ {Eamy
F@ § a1 sadr s fxfgga d
FU 3 fRar a@r € v & gmAar
§ fr At &0 Jgwa @
fEfrma ST Ho@r & oAad
AT 3A%T KK HAT A4 g1aT §
a1 F49 FF dedr agy oA g
argdr 1 gafae gt e g &
Fg qHt smarm Afay fF g
W FT HAT HAT fFaT 97T qF |
gad qgr At ag £ 7 9% gm
W A AFF AT ¥ gnT A
F @ FW & AT 3a¥ AT gad
FIRT FTAR aAm YA @
¥ i ga% agF & ¥ AM AY
FRiat g, ® fA0A 9w sl
aiFf & am §, 34T BR FgTIR
g oA gy I # feyfy gg @
f& Fxfaaca, azamr + o F44
SATT {33 AT ¥ A A
g At v & | GIFR FaET US
¥, FET .ITFF UF aF, IAN
gaafg gwwc G 1 geafy R
wifgz % ar faadr af & 78 @
W &M F e’y FIAr a0
% T asw@ 9 s 1 &2 &
gr Fe fRutfew frar s fr
nare fagy qrfear §n qv ar ey
97 a1 zH @ ¥ fedr fxfaqa v
usIal gl § ar vedafrs arfzgi
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F gvw A IR FEgw Fi¥ fwer,
radifasti & gvgw Ad fada o
887 Famw I oFma &1 famIy
T Y AW mgway F fr oawaw
G maw A FE Q. w. T
at A, 9. T TFA g A7 N
T gR @F gmAT A @S g a7y |
yfzgi g1 fear & 3@ F ooie
fer & am 7gi o ar Ay & oA
agh oft o9y § 1 oF owiz QX
AT w7 F oF™T wT ¥ OF
gafag wqdr sm@er & garer A
I FH IR FfET G omar ¥y
§ ag xg71 =gw f& aga adws
qnT g7 @ T 1 onw Q)
453 g @ ¥ SA%) sgey wEm |
& =g § fa swwafs v
fact fro o1 757 & 3oy fen
ot =fge 1 zigRAl W w2
afgs i sm@ | ifeinn  fafadc
S F zeaw frar sy ) S gfam
el & ar #F & afmd
1 froffe gvr § 3feieeg qT
Aft #T & A QG wtm
AT 3T® IFOC A QF 2w
ST | 9T gWIR I W T JFIT IS
fasfy &M f& o aedr sy s
F 9T T gET qr Ay wefr o
Fa W avg g @ ag gwiy fag
qga & asataws feafa & ) 3w
ferfa A g8 W= gare arar =wfae)
qrary ag g fa asfr garor sfefms
faezn #ire sfefard  adw A
faafa § =t w€ & da fauw
FEOET FT AT T, FFF RA-MAT IS
g war & wie 39¥r qaa foeaia-
fafads wraa za 9v & 1 gafey
Fi x4 oaf@dT x@r § gaay
Fiay A @ gFEagfea v R
frar ar gaar & suwr wfaseg
FAT FT FAX gare FWRT
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SHRI KAMALENDU BHATTACH-
ARJEE (Assam): Mr. Vice-Chairman,

Sir, I rise to lend sup-
port to . the Resolution racved
by Shri Hansraj Bhardwaj

with full-throated case. 1t is very cor-
rect that the present legal system of
India is not an effective instrument of
social change. As it is not a very ef-
fective instrument of social change,
naturally it cannot provide socio-eco-
nomic justice to the weaker sections of
people, to the under-privileged people
who form the majority in India,

Sir, we all know that the old order
changes yielding place to new. Change
is the only unchanging thing in this
constantly changing universe. It is
not a very happy thing that although
we attained Independence in 1947 till
today we are guided py Anglo-Saxon
jurisprudence. We all know that India
is a socialist country ang goal of soc-
ialism has also been embedded in our
Constitution. Can you achieve this
socialistic goal through the present Ie-
gal system? This is my question. 1
am sure none can give an affirmative
answer. It is a very common comp-
laint among the poor sections of the
peovle of India, the down-frodden
masses, the toiling masses, the people
costly litigation
that they are very sacred of going to
the court, First, they are ignorant.
Then they have no money. They are
very poor. The court of law for them
is a sort of jigsaw puzzle. Whenever
they go to a court to fight out a case
for the redressal of their grievances,
they always have the psychological
fear. What is that fear? What is
the use of going to the court? If 1
8o to the court to fight out a case, it
will take three vears, five years, ten
years or may be 20 years, who knows?
So this inordinate delay in the dispen-
sation of justice is a great hurdle for
the poor people who cannot fight out
costly cases. And even when they
go to the court, the poorer sections
of people have to pay exorbitant fees
to the lawyers. In the process they
lose all their propertly lock, stock and
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barrel and whatever they already
have. There is a very interesting story.
Two poor people were iighting out a
case in the court over land. They had
been paying fees to the lawyers for a
long time. So what happened, dur-
ing interrogation the judge asked one
of the parties: “I can not understand
to whom the land really  belongs”.
Then one of the lawers stood up and
said: S.r, formerly the lang belonged
te two of them; but now the land
belongs to two of us” because in the
process of fighting the case they had
already lost all their property. That
is a very important thing. Dispensa-
tion of justice has got to be cheap if
we really mean to achieve our socia-
listic goal, if we really mean to make
India 3 socialistic country to gl inten-
ts and purposes. And if dispensation
of justice is not cheap, it is a very
serious hindrance to the attainment of
our objective, This has got to be
borne in mind if we really want to
make India a socialistic contry that
justice must be effective. We all
know that justice delayed is justice
denjed. If a man gets justige after
twenty years, what is the use of this
justice? It hag got no value for him.

Now, as far back as 1928 Pandit
Motilal Nehru laid great emphasis on
judicial reforms, and in the 50 also,
the chip of the old block, Pandit
Jawaharla] Nehru, harped on the same
string. Now when people go to the
court—as I have mentioned already—
day after aay they have to wait, and
why?  Because some of the people do
not xnow the actual procedures. Some
people are afraig of going to the
court and poer people have got g sort
of sentiment that these courts are
meant for the rich people, for the
affluent section of society, for people
with rest and fortune and it is
meant for the poor. If we introduce
this sort of judicial reforms by ap-
pointing a Commission by which this
sort of misgivings and apprehensions
are utterly removed from the minds
of the poor people of India, the ear-
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lier jt is qone the better it is for our
country,

Now when we speak in ferms of se-
paration of powers of the Execulive,
the Legislature and the .Judiciary, all
the -pundits ang all the scholars take
part in sort of discussions and delat-
es and all of them lay great empha-
sis on the separation of the Judicia:y
from the other two. There is 5 great
reason behind it. It is very im=
portant to0 know that the Judiciary
must be kept separate from the Exe-
cutive and the Legislature. But 1ibe
Judiciary must be free not in words
but in reality. The Judiciary has got
to be free,

Now our beloyved Prime Minister
has introduceqg the 20-Point prograro-
me. There are many schemes under
this programme, and I have found
that under this 20-point prograrnine
lands have been distributed free to the
landless people. But what happenea
the moment the Janata regime came?
All the landlords came, gswooped on
them anq tock away the lands and
those poor people did not get any jus-
tice anywhere. 8o, if justice remains
just on paper, if justice is not car-
ried inte the field, to the poor people
of our country, what is the value of
this justice? 1 don’t find any mein-
ing in it.  So, justice has got to be
maaoe effective, substantial anq cheap
and its dispensation must be very,
very fast.

Now 1 have gathered this knowledge
that the National Law School of Ban-
galore has recommendeg that ithe
law course should be for five years, I
don’t understand the reason behind it.
Five years is a very long time and
most of the poor parents cannot afford
to aefray the educational expenses of
their sons and daughters who will
have to pursue their studies for five
long years. Most of the people in our
country are poor and they cannot af-
forq to defray educational expenses
for five long years. Formerly the lzw
course was for two or three years. I
gather that our present Law Minisier
also is a product of the two-year Jaw



257 Resulation re. appointment
of a
course. Nobody can deny his wis-

dom, nobody can gquestion his  wis-
dom, nobody can question his learn-
ing. If a proauct of a two or three-
year law course cculd be so good as
to carry on his career in all illustrious
manner—wherever they have been,
they have done illustrious service to
the nation—and if they are good
enough, why a five-year course now?
This is a thing which we should give
serious  thought to and we should
make it 5 three-year course as it was
previously. I have learnt that the
persons who are on the Board are
rich persons. I don't know whether
my knowledge is perfect or not, but
the persons who have made this re-
commendation or this suggestion—it
seems to all intents gna purposes—do

not think about the children of the
poor people.
With these words, Sir, I support

this Resolution moved by Shri Hans-
raj Bhardwaj,

SHRI P. BABUL REDDY (Andhra
Pradesh): Mr. Vice-Chairman, 8ir,
I thank you for the opportunity you
have given me. Sir, this Resolution I
support partly.

[The Vice-Chairman (Shri
mar Sahu) in the Chair.]

Santosh Ku-

And when I say ‘partly‘, it ig go far
as the need of judicial reform in the
legal system is concerned, Certainly,
without doubt, in my humble opinion,
everybody should support it. But
what is the reform that should be
.brought gbout?

The next few lines of the Resolu-
tion say: “....to become an eflec-
tive instrument of social change, and
also to provide socio-economic jus-
tice to the under.privileged and the
weaker sections....” Sir, 1 do not
understand how Judiciary can be-
come an effective instrument of social
change. It is the purpose of Parlia-
ment to make laws aimed at bringing
about social changes. There is a mis-
conception of the function of 1ihe
1021 RS—O. 7 ?
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Judiciary, Are we asking the Judi-
ciary to make laws for this couniry?
In a democracy, no doubt, the neces-
sity for an independent Judiciary can
never be exaggerated. What is  the
function of the Judiciary? They have
to interpret the law. In interpreting
the law, they will certainly have ihe
object of the legislation in view. If
two views are possible, ceriainly it is
their duty to advance that interpre-
talion which is consistent with the
object of the legislation. But if the
language is clear and it is capable of
only one interpretation, the Judiciary
is helpless, Are we asking for a
committed Judiciary that was in the
air in 1970-71? 1 just remind hon.
Members of this House that there was
a talk of a committed Judiciary In
the years 1970 and 1971. That was
there in the air. There cannot be a
committed Judiciary as such. Judi-
ciary is commijtted only to the Consti-
tution of the land. They should inter-
pret any law according to the langu-
age employed in it with reference to
the object of the enactment and also
with reference to the provisions of
the Constifution. Does it mean that
it a particular law; runs in the teeth
of Fundamenial Rights or any cther
constitutional  previsions, the Judi-
ciary are to put their seal on that? Is
it for this purpose that the Judiciary
exists in the country? If that is so,
we can as well entrust the adminis-
tration of law at the Centre and in
the States to the law  departments.
The Judiciary ijs meant to help uphald
the rights of the citizens, against the
State, if necessary. If the State s
encroaching ~n  their rights, they
should go t» the court. In a Hdem-
cracy it is the court that chould ccme
to the aid of the citizen who com-
plain that his rights are being taken
away by the Executive, or even by
Parliament. And so long as the
Constitution is there, the commitment
can only be to the Constitution.

Sir, reforms are necessary no
doubt. Much of the criticism of the
Judiciary is based upon the manner
in which the Judiciary is functioning
today. I do not say that courts alone

h2s8
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should be blamed for that because
we have been seeing that there were
a number of vacancies in the posts
of High Court Judges in this country,
ranging from 95 to 100, earlier.
Thanks to our present Law Vinister.
the vacancies have been reduced
from 100 to 45 now, or 49. He s
laking good steps to fill up those
vacancies, But that is not sufficient.

Even if you fill up all the 45 or
49 vacancies, it will only
‘touch the fringe of the
problem. The problem is that the

spate of work, writ petitions parti-
cularly, in various High Courts is
increasing by leaps and bounds. In
Andhra Pradesh High Court, where I
am still practising—when I am not
here, T am there in the High Court—
the position was that twg years back
the number of writ petitions filed
was 9,000 last year it was 12,000, and
this year even by June 30, it 2xceed-
ed 10,000, In another six months, you
<omn easily 'expect another 10,000. So
this year the number is expected to
touch 20,000. The number of Judges
of the Andhra Pradesh High Court—
I am giving an illustration because I
am quite familiar with the Zacts ob-
taining there—are 21. This wag fixed
about ten years back, So, how can
those 21 Judges, even if they work
very hard, dispose of all those cases?
They are bound to pile up. So, the
number of Judges should be increased
b>h in the High Court, and in the
BSupreme Court. In the Supreme
Zourt also what is the position today
Sic? The cases which were filed, the
special leave petitions which were
Giled, the special leave petitions which
were filed, in the year 1978, have not
come up for hearing. In many cases
their fate is not known—] am not
speaking of appeals-—whether they
should be numbered as appeals or
not. The special leave petitions are
pending from the year 1978, awaiting
that light of that day in the Court. That
is the awful position. How can thuse
21 Judges of the Supreme Court dis-
pose of all ‘those cases? The last
vacancy, our Law Minister was good
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enough to fill up very quickly. There
ig no vacancy now. But the arrears
are going up. How to solve the prob-
lem? You have to create vacancies by
law. Parliament can make law in-
creasing the number of Judges of the
Supreme Court.

Even then, how many? There is no
question of approaching the pyoblem
in a niggardly way. If the arrears in
the Supreme Court require 42 Judges,
should have 42 Judges. Why not?
In g big country like ours, which is
about 8,000 km. from north to south
and about 2,500 km. from east to west
what is the harm in having the bigg-
est judiciary. We have to meet their
problem boldly.

Sir, what is the position foday in
the Supreme Court? I am told from
very reliable rources that one Judge
has reserved judgements in 57 cases
which are three years old, two years
old and more than a year old, that
is, one to three years old, which have
not been delivered. One Judge, I am
speaking of. I do not know about
other Judges. Sir, this is the state of
affairs.

I also reliably understand, Sir, and
you may recall that in the West Ben-
gal High Court a warit was filed seek-
ing to stay the election of the State
Assembliy. The learnled Judge has
given stay. An appeal was filed in
the Supreme . Court. The Supreme
Court, no doubt, delivered its decree,
but the judgement has not been deli-
vered even till today. The decree was
delivered more than two years back.
But the learned Judge whose judge-
ment the Supreme Court set aside,
had the fortune of entering the Sup-
reme Court and becoming an old
Judge of the Supreme Court. This is
how things are moving in
the High Courts also. Of course,
the standards of the Supreme Court.
the High Courts are also following. I
am very sorry to say that reeently in
a High Court also in one criminal
case the judgement was reserved.
Life imprisonment is pending for five
persons for ten months. It is never
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heard of. Liberty of the citizen is
giwvan the pride of place in the ad-
ministration of justice. If there is a
habeas corpus petition it js posted
eyzn above part-heard coses because
we look at liberty as a cherished right
in 'a democracy, amd it cannot be sac-
rificed. So, even above part-heard
casas it is listed. A ten-month old
judgement has been reserved in a
23S where five people are undergoing
lifa imprisonment. At least two or
three of them will be acquitted f{inal-
1y,

In selection of Judges also we are
committing mistakes. I can tell you
very frankly. If a particular gentle-
man becomes Chief Minister, it is
certain that another particular per-
son would become a Judge.

AN HON. MEMBER:
State?

SHRI P. BABUL REDDY: No no.
In your State also.

In your

SHRI HANSRAJ BHARDWAJ
(Madhya Pradesh): I agree with you.

SHRI P. BABUL REDDY: Every-
whare. Do not feel shy to say that.
[ am not speaking in a partisan man-
nar or as a partyman, I am speak-
ing very objectively as a person who
is interested in the welfare of tihis
2sountry and its judiciacy.

Sir, the executive also must come to
ajd. Supposing in the administration
of law a defect is found, immediately
they should try tc remove it. I will
give a glaring example, The Chiet
Justice of India said in Bangalore,
“What an awful state of affairs? If
4 law is really standing in the way,
cactainly we should amend the law,
the Evidence Act, whatever Act is.”
X' murders ‘Y’, and ‘X’ is also the
heijr of ‘Y. In law a murderer can-
1ot be a heir to the person whom he
myrdered. The criminal court says
‘X' murdered ‘Y. The High Ccurt
confirmed it. The Supreme Court
also confirmed it. Then ‘X’ came
back and filed a suit after serving life
imprisonment for the property of
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'Y'. The District and Session Judge
said that on civil side there is a Sup-
reme Court judgment that you have
murdered 'Y’ and not eatitled to pro-
perty. According to the law. The
High Court confirmed it on the basis
of Supreme Court judgment. The
Supreme Court said that criminal
court Judgment js only relevant but
not conclusive so defendant must
once again prove in the civil court
that ‘X’ murdered °Y’. Then he
will be disinherited. Sir, with all
the said paraphernalia the prosecution
in many cases they were not able to
prove. The poor defendant could
not prove "X’ murdered 'Y’ . Ig it
possible? It is impossible I can tell
you. Sir, the Supreme Court which
has developeq various thecries of pro-
spective over-ruling etc., could have
developed a principle, because I can
understand the difficulty of the High
Court. But Supreme Court has no
difficulty at all. They can develop a
theory if there is ingenuity to meet a
situation. Now, Sir, the judiciary
has failed to do their job and we have
to do our job immediately. This has
happened more than two years back.
We must amend the Evidence Act and
in these matters we should see that
the judgment of the criminal court is
conclusive, Therefore, we need re-
forms immediately.

Sir, there should be benrches of
the High Court and Supreme Court,
I will tell you one instance, a man
comes from Assam and another from
Trivandrum and files a special leave
petition in the Supreme Court. Three
or Five Judges of the Supreme Court
sit and say notice on special leave
petition returnable in fen days. This
man cannof go to Assam and come
back to Delhi because ten days time
is not at all sufficient for coming and
going. Similarly, a person from Tri-
vandrum also faces these difficuities.
He cannot stay in Delhi because it is
so prohibitive and costly. The Sup-
reme Court Judges simply say notice
is returnable after ten days. The
person who files special leave petition
has to pay the senior fece and junior
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fee because tax fee whicn he has
already paid was dissolved on the
day when the notice was issued. The
Advocate thinks that he has done his
job and digested the fee. The Sup-
reme Court is casual. After issuing
notice they would give an opportunijty
to respondent. He will also come
from Trivandrum or Assam. After
hearing both sides the Supreme Court
says special leave has not been grant-
ed. This is how things are going on
because of one bench in Deihi, Some-
people say there should be one bench
at Bangalore or at Hyderabad. I feel,
Sir, in a country like ours at least in
four places the Supreme Court must
function. It should be unearer to
the pesple. What is wrong in  that?
By establishing four “enches at four
places the Advocates in the Supreme
Court including the Mover of the
Resolutipn, Shri Hansraj Bhardwaj
may suffer.
wiil sacrifice. He has got that spirit
What I feel is that the lusture of the
cour{ is not lost. If they think that
the lusture of the court is there only
if they sit at one place and very close
to the  executive 5 be instructed,
then, I am afraid it is absolutely
wrong. The lusture of the court
depends upon how Judges behave. The
lusture of the .court depends upon the
manner in which they function. Sir,
there shold be a bench in Szuth, “e
it in Madras or Bangalore or Hydera-
bad. Does not matter. Because 1
don’t go to practice. I don't have
any seifish motive. ‘There should be
a bench somewhere in Calcutta also.
Then only the people of these States
can have access to the bench of the
Supreme Court for speedy disposal of
their cases. It can also bLe said in a
very important constitulional matter
you can trust those Judges sitting in
the bench and finally they can refer
it to Delhi where they reign supreme
power. After all, you can {rust our

judges of the Supreme Court. They
will refer a matter which involves an
constitutional

important question.

That is one thing. The next thing is—

Does not matter. He -
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there is no question of
any delicacy here—however btig
the courts may be, they

have not behaved properly in deliver-
ing quickly. Parliamenit can make a
law—they have the authority to make
a law-—that just like in  the
rules of mofussi] courts and district
courts that a decision should be giv-
en within two weeks or three weeks,
a judgment should be delivered by ihe
Supreme Court within one month.
They have no business to keep a judg-
ment reserved for three years or iwo
years or one year, keeping all peo~
ple guessing. Sir, I will give you
another instance—article 371D creat-
ing tribunals in Andhra Pradesh. The
question of validity of this Article is
in the Supreme Court, There the
question is, if they remder a judg-
ment against the Government—the
Government is a party here and ibhe
fribunal is exercising the juriséir-
tion of High Court under article 226—
the Government can annul the orcer
within 90 days. This is against {he
very basic concept of independence of
judiciary and this is being questioned.
This has been there {or two or three
years. The superannuation case ot
Andhra Pradesh has been there for
more than one year and three months.
In Andhra Pradesh, they have reduc~
ed the age of superannuation frcmr
58 to 55. The judgment is not celi
vered as yet. A number of cases ary
pending in the Andhra Pradesh High
Court ~ awaiting the Supremes Ccurt
judgement, Heaven knows when the
Supreme Court would deliver the
judgment and when the Andhra Pra-
desh High Court would follow. There
must be a time-limjt fixel say, one
month, by Parliament should make a
law fixing time-limit of one month
for the delivery of judgements. And
there should also be a maximum time-
limit for hearing. Now tha judiciary
makes a mockery of jt; they hear
one case for nine months, for six
months or for three month#. Every.
thing worth saying can be said in one
hour or two hours, and if it is a very
complicated case, in three hours.

Anything more than three hours, 1
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can say with my experience as a se-
nior advocate in the High Court, ‘is a
waste of time. If anybody feels that
he has something very precious to
say beyond three hours let him file
written arguments. . . .

265

AN HON. MEMBER: Or
a book.

write

SHRI P. BABUL REDDY: ... or
write a book. We will read it at
leisure. So he can file written argu.
ments over and above three hours
or two hours® time and ask the judg-
es to go through them. These are
the things that should be done.

SHRI JACGDAMEI PRASAD YADAV
{Bihar): Even now after argumests,
they file written statements.

SHRI P. BABUL REDDY: S¢ far
.as High Courts are concerned, there
are many High Courts which have
three or four Benches. Fer example,
in "™adéhva Pradesh and Maha-
rashtrz, there are three or four Ben.
ches. But some States have no High
Courte, For example, flve States have
one High Court, the Assam High
Court and establishment of a Bench
is overrviedd on the plea that there 1s
not sufficient work. Sir, there is
no sufiicient work in Sikkim bul we
have a high Court there. I know what
is the work of the Sikkim High Court
and what the Sikkim judges are doing
there. They do not have ten minut

es’ work a day on au everage. Bul’

in Assam there is one High O urt for
es’ work a day on-an average, But
States like Arunachal Fradesh Mani-
pur, Tripura, WMizoram, etc but
they do not  have
at all. Some States are asking for
Benches, but there are States which
are asking for a High Couri and even
ithat we are nct giving. So these
things have to be looked into.

Lastly, I will touch upen the court
tee a¥pect. This court fee is really
3 very savage thing. In some States—
I am sure the Law Minister must
have examined it—there s a uniform

High Courts
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Commi siou
rate of 11  per cent fee, Now, of
course, the Supreme Court has rev-

ersed the decis;on and saig that fee
is also like tax. There is no limit
only the sky is the limit and you can
invoke on:y article 14 for arbiirary
imposition. All these years we were
told that there was an essenfial dis-
tinction between fee and tax and that
fee was for services rendered. But
now they say they are obliterating
that distinctizn, Let them do it.

At least now the legislature must
come forward and <cay that there
should be some uniform court fee

and some uniform method should be
adopted. Ctherwise this flat rote of
11 per cent is atrocious. M is bh-rd-
deriny on savagery. So, my sub-
mission is that this court fex matter
also has to be looked info.

Lastly abaut appointment of judges.
In our ciuntry if a particular man
bacomes Chief Minister, ancther parti-
cuiar advoeate, who was not likely
to become a judge cver, is now cer-
lain to become « judge. To avoid
this and to make judiciaiy highly in-
dependent tor a proper functioning of
democracy, this power must be tak-
en away from the executive. I am
not casting any aspersions, on ¥, y or
z. Right through without exception,
from the ypear 1956 ti the year 1984
there has been abuse ot this power,

I do not want to name aud I should
not name anybody while speaking in
Parliament. But such things have
happened. I do not mean to say
that such things will not happen if
the power is transferred to the judi-
cial hands. At least the pulls and

pressures wili not be so much. I
would suggest that the appointment of
High Court judges and Supreme Court
judges should not be left fo the exe-
cutive, the executive should not have
any say in that matter. but it should
be vested in a committee of five jud-
ges with the Chief Justice as Chair-
man with a senior judge of the Sup-
reme Court and three Chief Justices of
the High Courts inclyding the Chief
Justice of the concerned High Court
as Members. Of course, the final
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order can ‘be issued in the name of
the President; I don’t mind. But the
recommendation of the committee so
constituted shall be final. This would
make the functioning of the judiciary
truly independent and very satisfac«
tory which is very necessary for eflec-
tive functioning of democracy. Thank
you.

s v NI WA IIGATHE
R, § AN ST 1 9gq gemaig
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T wsal F g §  omrawr
gag 31§ owew R aen
1 awa f@ar arg g 9 e §
frdaT &m0 Frgar § & g fadas
FT A WA T | XEr AW AT ¢

SHRI S. W. DHABE (Maharashtra) :
Mr. Vice<Chairman, Sir my friend,
Shri Hansraj Bharadwaj, has brought
forward this Reeciution for constitut-
ing a Judicial Reforms Comumission.
Though I support the idea in this Re.
solution, I would like tc caution the
Mover of this Resolution that the ap-
pointment of such a Judicial Reformsy
Commission means another ten years.
Unless some interim raports are giv.
en and prompt steps are taken it will
only be postponing the issues which
are pending today for immediate deci-
sion at the hands of the Law Minis-
ter and the Government not only for
judicial reforms, but alsu for decen.
tralising  the judiciary.

Now, Sir. what are lhe nrobiems
which we are facing today in  th2
country? The first vproblem which
was referred to by my friend Reddy,
iz with regard to the implementation
ot article 130 of the <(onstitution’
which says that the Chiet Justice way
constitute benches in places other than
Delhi with the approval of the
President of India. Sir, the President
of the Vidarbha Vikas Mandal San-
gharsha Samiti, of which I am the
President made a demand to estab-
iish a Supreme Court bench ot Nagpur
and the High Court Bar Association at
Nagpur and the eatire people of Vig.
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Vidarbha supported 1t. When I raised
ths question as to how many propo-
sals are pending with the Government
with the Chief Justice, the reply given
was that there were 4 or 5 propo-
sals—one from Calcutta supported by
not only the Governmeni{ but also a
Resolution of Tripura, anocther from
Aadhra Pradesh, then alsc a demand
from Bangalore and a few cther plac
es. For the last two years the pro~
pesals are pending, and s sicck reply
is given by the hon. Law DMinister
- that under article 130 unless the
Chief Justice recommends nothing
can be done., With due respect, 1
would like to suggest, Sir, that it is
not the legal position. Th- legal posi-
tion i» thal it is not the Supreme
Court hut it is the Pariiament which
is empowdered. The Chief Justice
may revommend but the ultimate
power, i5 vesled in Parliament under
the Seventh Schedule, Entry 77, Sir,
I yould lika to quote Entry 77:

“77.  Constitution,  erganisation,
jurisc¢iatien and powers of the Sup-
reme Court (including contempt of
guch Court), and the [ees taken
therein: persons entitleg to practise
sefore fthe Supreme Court.”

The power is therefore vesimi i Pat-
liament,

There was a anainmoas demang
tirat the highest judiciary must be
deceniralised. It 1s more necessary,
apart from giving justice to the poor.
The Supreme Court siiting at Delhi
has become  so unwieldy that
1 54,000 cases are pending before the
Supreme Court. A large number of
Special Leave Applications are pend-
ing. In civil appeals there has been
no hearing for ten years. I would
like the hon. Law Minister to consis
der exercising powers under Entry
77. The Supreme Court at Delhi may
sit for constitutional matters, So
far 33 other matters gare concerned,
they may constitute benches of the
Supreme Court at different places with
proper jurisdictions; they may hear
appeals and give decisions then ond
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there. Nagpur is an ideat place. My

submission is supported by amenas

ment of articles 323A and B. They
‘were amended by us, by this House,
during the emergency. So far as ser-
vice matters are concerned, it is the
Government which is at fault. Se¢ far
as service matters are concerned, the
High Courts and the Supreme Court
are sitting for over 4 or 5 years. 1
appeared in one case, of a dismissed
transport worker in 1962 and it came
up in 1974—after 12 years. Similarly,
the industrial workers and the work.
ing class all over India were demand.
ing that the 3-tier system of the judi.
ciary, labour court then the High
Court and then the Supreme Court,
should be done away with. If is taks
ing at least 5 to 10 years. Therefore,
what we find that 222A has been am.
ended. The amended was made
about eight years back. Till now,
there is no implementation. Why?
Much fault lies with the Governmen}
They have created various laws and
provisicns and they don’t implement
them. 323-A provides for Adminiss
trative Tribunais. It has been pro.
vided that these tribunals will Le set
up. When these tribunals are set up
under 323-A, sub-clause (d), they will
exclude the jurisdiction of all courts
except the jurisdiciion of Supreme
Court under article 136. ‘There is a
similar provision in 323-B, sub-clause
(3) regarding labour disputes, col.
lection and enforcement of taxes and
(b} foreign exchange. imports and
exports acrass the cusliom frontiers,
land reforms, etc. Now, for the last
22 years, we have noi been able to
have the land reforms, distribution of
land, ete. A large number of cases
are pending. In the Karnataka Higlh
Court itself. there are about 10 000
cases pending. It has been provided
in clause (d) that it will exclude the
jurisdiction of all couris except the
jurisdiction of Supreme Court. This
has to be done by a law of Parlia.
ment. I fail to understand why the
Government is keeping silent. Why
are they not bringing a legisiation
under 323-A(b) which will not only

give justice to the poor penple, to «

’
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servant and a labourer and others,
but it will also reduce, to a large ex-
tent the burden on the High Courts?
There is no explanation given 11
now by the Government. Why are
they not doing anything for this. Sir,
this is one Constitution where the
salaries of Judges of Supreme Court
and High Courts are fixed in the Cen-
stitutton itself under articlte 125. The
salaries of Judges are given in the
Secong Schedule, i.e. Rs. 4000 and
Rs. 5000. You cannot even in~
crease the salaries. We cannoct give
them . proper emoluments. on the
other hand, We have provided in arti-
cle 59(3) of the Constitution that the
Parliament has got power to fix not
only the salary but also the emolu-
ments of the President  the highest
office in our country. It is no use
blaming the judiciary, that judiciary
is partial. Somebody is related 1o
the Judge and, therefore, he has
given a judgment of a particular type.
One Hon’ble member said that the
judgment was biased. Somebody
says that the Judges was biased and,
therefore, the judgement was given
against the Prime  Minjster. Is it

proper? We were in this House at
that time. You were also in this
House. How the Allahabad High

Court judgment was given® It was
because there was a bungling by law-
yers and the plea of ‘jurisdiction was
not rajsed before the Allahabad High
Court. Only an affadavit was filed.
No proper evidence was given. When
the matter came here, we all expect-
ed it to be upset by the Supreme
Court. But there were enthusiastic
people who wanted to please the
Prime Minister and so the law was
amended. 'The majority of the Mem-
bers were not in favour of it. The
Supreme Court judgment itself says
that since the law has been amended,
we are allowing it. We had put the
Prime Minister above the law at that
time making a special provision for
a Committee of the Membters of Par-
liament to hear the matter. Was it

preper? It has tarnished the image
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of the Prime Mijnister more than de¢-
ing justice. You can only get jus-
tice if we have faith in the judiciary
and if we have independent judiciary.
The judgment may be wrong, but io
criticise that the judgment is motivais
ed ang biased is something which at
least is not expected of this Housge
of Elders. Such observations gra
made

THE VICE-CHAIRMAN (SHR1
SANTOSH KUMAR SAHU): Nir
Dhabe, for how many minutes mcre
you want to speak because the Minis.
ter has to intervene?

SHRI S. W. DHABE- 1 will not
take much time. There is one pcirt
which I want to say. That is 1cx
starting a new branch of public iz
terest litigation. Certainly they have
done justice to the people. It is re
use having an ivory-tower judiciary
system. Otherwise, the hutment dwei-
lers in Bombay whose hufments were
ordered to be abolished, would not
have got stay orders. Many pecpie
could get justice. I think, a right
step was taken by the Supreme Cou:d

W

The other matter in which the Min
istry has to move is the legal aid to
poor. I find that under article 39(A)
which was also amended during the
emergency. a directive principle was
given that legal aid fo poor will &e
given. But the law must not stop
there. It is not to be an adminis-
trative machinery, Justica Bhagwati
may have a passion for legal aid 1a
Poor And he has Jone a good work
But that does not by itself solve the
question. I would like the Minister
to examine the whole scheme. We are
spending more money on administ«
ration, 80 per cent of the grants
are being spent on administration and
expenses on TA and DA of the mem-
vers of the legal aig boards. In Maha-
rashtra, for the last six years the le-
gal aid board have not even framed
the rules for giving legal aid to the
poor.  Article 39(A) says that yeu
must have a legislation for legal aid
to poor. 1 am against the bringing in



254 Resulation re, appointment | 10 'AUG,

of a
9f the administrative machinery un-
der the legal aid scheme. Let the
voluntary  organisations be formed.
Let the lawyers from their own orga-
nisations and ask for soine grants il
they want. But if you create a
wachinery like a Department or a
Board for legal aid to the poor, you
konow what the experience will be,
Board means more mismangement,
And the purpose will be defeated.
Therefore, the time has come that we
should have a second look at the
scheme. We should ©pass a legisla-
tion under article 39(A) so that the
legal aid is available to  the poor.

Lastly, 1 want to make few sugges-
tions for the consideraticn of the
hon. Minister. One of the com-
plaints at the lower Jevel is that there
are no library facilities at the lower
courts” level, Adequate libraries
are not there and they do not know
what the latest laws are what the up-
to-date position in regard to law is.
Secondly, the demand Lty the working
class for a long time is that the
Industrial Disputes Act is not amend-
ed so far as execution of the proceed-
ings is concerned. After the labour
courts given an award, the industrial
tribunal gives an award or we get re-
instatement or even recavery orders,
we must again go to the Collector for
recovery. That takes another four
years or five years. The National la-
bour Commission made recommenda-
tions in 1969 that the labour courts
and the industrial tribunals who ad-
minister those laws should be given

the powers for execution of decrees so

that they can gdirectly recover, This
is one of the unanimous demands ot
the working class that the law re-
quires to be amended so that the exe-
cution powers are given to the labour
courts and the industrial tribunals.

Now’ I come to my third sugges-
tion. Let wus not look to the judi-
ciary as merely giving justice to the
rich people. I think, when the pre-
vious Law Minister was there scine
committee was appointed. I think,
Sir, you were also a memebr of that
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Committee, and Mr. Nanda was also
a Member of that Committee. And
that committee recommendeg tihe
abolition of court fee in civil courts
and such other courts. And today, Sir,
as one hon. Member was saying, Rs.
5,500 is required to “e paid to a law-
yer in one case, the highest in the
world If that be the case, how can
poor working class get justice? There.
fore, in order to make justice cheap
it is very essential that the court fee
should be abolished and certain
other metheds should be found. The
Government should have a general
‘expenditure’ on giving justice to the
people. It should not Le thought
that it should be a self-earning de-
partment andg therefore we must have
more court fee. 11 per cent is the
compulsory court fee. As my Zriend
has said, in my State, 10 per cent is
the minimum if you {ill an appeal
you have to spend 10 per cent for the
court fee. Therefore, the questjon of
court fees is closely linked up with
judicial reforms. The abclition of
court fees should be sericusly consi-
dered by the Ministry and it should
take the necessary steps to do sc in
the interests of justice

=t S WHR ATE@ 0 AIEAS
gugwrsasr I, ¥ 2y yo3ra Ay waraw
F A AT § ITRT MW Eq A
& g1 § A7 fie gark it fafy et
2 3 s §, g & mfaw § i
ga iAlT FT AT T ME G
F7ar § 1 Q@ gfar ¥ nrgv agt @9
FT @M@ A7 39 97 gy fa=we-
faqd *X &1 37 TG AvQAr 2
SR, § g8 U9 @ F oy A
ggal § @1 qA aqar § f5 o
gzl fave fa3w gmr Sfzy
TOFT A1 T E 33 AT A T 4 A
I ¥ QF q1q F@ FT FY N
geaifqa FwA1 WEm |
ZAIX ArA1g ¥EqI3F A - av
#fade wgfefmay av =& =ngd g7
ol S aguiw A mey Iw § &l
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af & gx g ozA & Fan ar faar
¥ v @ i A fam ¥ faFsr
riaE ot gfw FE § 1§ i
g & 1 zedsg uF W § o T
WV deg FIr W4T §, Thiwed
@Hz A Fas Fw | gAY
Ffafn @z G avew A gl
fo srfefia®y dma d9 & ar
TG § 1 AW F9 & ATEIT IGH
wE av aadfr § gevfdaq av

aadi g1 W wew § 9R I3 T
fead  #tv wrdaa ofvaese ¥

A9 ZAT & da 2 Az faxd asd
sl i & dfwg d9 2 A wgr
srar g, aared W 9t aif am
A & e qa dar & fa
AT Sealay S @r faare s
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arar g S8 gAF A% Wi T
F faw cag ag g% | FiIw QT
T o oT@ arT SS90
frg wrd fa gad  fFreaga F
affar ggd wa 3 Fufag  wadt
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TF AT T Wigy 41T AT GH
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& EFUST AT AT 0% ¥ #3 A
W@, gl & us o § 1 omg oSy
=iy & ogfa § 53 ST aia
ggft adi & 1 w3 fasew fig =aar
e fRiT gar g fa| afda §
FarT gavr ¥ &8F0 & IfAEE M
qmT & 97 AT F 5HEIT W7
FT g, 97 gL+ IfAgra Wiy
wrﬁm agt 31 38F wIF gy gwal
aé’r \ § g & wiai g 5s &R
93 % 99 aF & gand aw arad
AG 4 AW wWOe ¥ dHadi ¥
g3 afl daa 4 W ww fag A
7iF qFEdl ¥ "5 7 dea ¥ )
3 Fgd 9 & F9g8 ¥ WIAT A
4 a5 30 F&AT W FFiw Taamm
g AT | §g gWE HI e gA
diiso Sleeq WO IT TA0AT H a0
A I Aad § W TAE e 7 E
e NE Al avEd g1 g fF awa
gadi w1 =@ @i faai g, gwn
fE 3i%s myiam H g 9F ) At
Fi fatg gt ® =it o7 ag
g qvesw g i w41, AfwR
gast 7 g =@ F:1 oAy aa
FAT AT, FOLA IWFTW 1 A3,

g WA AT AT FAT qenn
1 AT FT RAW A FA
AFRT WF A FW AW F L ATMT
1 wiaviasal 3 {§ 39 59 9@ &
qiedluren &%, Algd aedasmEq
A 7

T HF F 6T 989 I F7
T yFol g, J9 ax & iy
THF FTAICH, T G957 7 /40 faar
S—-zHA Fgl F owTa due g,
S G TR AGT GHA gF HIT
IgF DWW 91 §F | A
AT FNAH F1——HIAT 2 FfFma &
T TF IR qF g AN, BT FI
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[ stagear A7 AR ]
AT U FAHAT 1A, U FAT F

AT, g7 7E 1 IEY A FF AT

af & 0 W @k ¥ Mo Gy
& T E

N, gfifae, sta qx G 1
a1 A& FYT, &= W @ g,
e f@fr /6 it R & augw
g gC S, st & gwds W
Fq W, WS fr I US|
8, fafy =waear W ¥ oAE
gaid 73 fF 1 AfagE A o5,
HAT H AT FEC AT, ATEA 1A F)
T & o7 gAv 90 39 [@gra w1 ag
w@afa d Ffga Fvaae Awwigd
oA Zfaws {ar AT oz & w730
for ag midles adi g AT fag ew A,
fag 3o £ WA OO0 7A@
T @ Ffa 9 & W AT AT qF
eArra FUA KT Ay fafa w4
for uF, AY war wg 9@ gw AR
H F TA Q@ FN FAFaAT OF

FrpTR] FHE! 0 F& HY FT GO 7

Y gufwe & w1Er § FF st
FASET &Y, d9 WrE agom, ad
gYF A1 A FEAWAT & FqIA H
a1 &, I sadeqr JgaAdy, Agr av
TGl Fgerty |

Iransan (o) g s WE)
gy fegar g R @ ?

Wt AMITAY NA1T 4TIy : a7 ATV
Az o

IraEAreay (s g AT 0E) ¢
wfT, se@r FT ) T 9 ;AT
qrar g

ot AELEAt XA ALY ¢ A A
N FF AWM F A F F AF
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AR 7&TT A F | A HyAT AT -

N gz 7 = wTAvATEAT § 0

g 1 ¥ § frEew www fF
o arg @1 favam &3 fF me g
F dwqg § qFT AT FAX §,
& sura fygwr wifge, sasr faemr -
arfye | mTst IgEr fura TE e
PR | IR FarA & AF A
fadqm o7 a5 5 gfkar A arg
$x A F4, a9 aF F A&
Faft, qa qF R IAE WINr H®
Y . IAFY gEA § A w0
o @ Ffad atamwr & 6
grardt ot g g F o g,
90 sfma, 10 sfawe @% T
M OZH U T A g, &1 et
wara 7 qar fear §, O FF F A
#ifgT§, 378 QW &, s Y
&, 37 syrg @OEw & wfaEq | wrer mveR
syrardier ®Y o frietw, Frover A
TIT QIS ATy Y QAT aFiow
i & fqC. 1 ¥ 9 ¥ fag,
ggi a7 f& feve w1 & 9 @
T, N T& F a5 & |

- H& Sfy, w9 ¥
W wwl # atg faww faer
AT ¥ET &1 TEET Y gee w7 ATy
D w0, O fi5v gw s agAn ?
(umq M AN) Jargad FT vy F
e wiaws g & Sfery g
waT 7§, Jfewdt 37 @ & i
T A g T AT
afer q@w Farardia ¥ w7 fF oover
aferdy &1 oY ;I , Hiww ¥ A
gyt &, soafast § WY Fae
g o 39 gat 1 famsr AR
aglas & & ¥ #Ar fagfee ¥ =
§ Fat fzar & A Al TwEA 7Y
f feafa g€ @1 & A amAar {5
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fra WA Ag SRy Fraiew qq
arT-qIT ERIX &1 STEWIER ) FT
e 27 var &1 zafae & -4
fadza gied F397 IFA0) OF fAFeq
oY a3 B qa § 3T A A4ty agfy
IRl A IFRET B, 9 AiEAT &6
BT IOV FA FL, g7 AT &7
Trgareg &1 fag 9y 8 F7 gm
g3 Faty agfn A, gaik gy gwea
A1 @, @I TRy & ¥ faFmm
ST gas aty, T o @Y
gF M ogaTdr reT ) fafee s
& 37 sroe) H A 39 @@ o
T g W 3T ANEIAIg F AT
4. 39% 9F ¥ BT FT A FqqT R
ITET AT H fgTa ¥ §F ) 4g
£& OF g ¢ AEd G, qWIS
& v foag F1 arg W@ & HIS
& TF RTI TR & ( G qIAAT AT
Fr dfsegz A0t 1 a%ar &, o<
A1 gragr & s o gaer st
aral g1 39 faxfa #1 £3 gw 7
a7 g% 3 flf #1 @ 7 9
§ a7 a5 9 FagT § 5 gor%
& gfg ;o a0 omrear fred
i1 XFr &, T faadr & sroaqy
TAT qree wGdl wr Farg fraer rfgg
AFT afFT ITT FF F IT N
T IFT qAZY THI T 95T JE¢

MC § 9T Av g5 WRr waw
oW qgl IRe sTg fF SR
et frogen g og@d #g
got § o ainfos wieads &
1avnat § 1 g ararhis qferda 2
grazugar &1 s gw Taa fac
T ey fawre qFd &1 ardy
id, oF alv fe SRerar aga
it agfa #fwds o Q) v
. agfa gy & A oA AW ¥
FA AN FTARIA F FL\ AT FATY
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¥ sttwlv F 4 w1g us 9w fafy-
Far v & W7 wigr gGfq o6 w2
gy WY F AIT S8 HIRAC &Y
AT G |

FFd waRl & g1 § TR O
WIFE F¥T T ATAT a1q H1 OAHTG
FEl F

SHRI DINKARRAO GOVINDRAOQO
PATIL  (Maharashtra): Mr. Vize-
Chairman, Sir, I welcome this Reso-
lution and also I support it. In fact,
the existing judicial sysiem is rotten
one. The laws are also outdated.
Therefore, there is need for change
of the existing judicial and legal sys-
tem. People have to wait for years
and years to get justice| and genera.
tien after generation litigations are
going on without getting any  frujt,
Every year about 10,000 new cases
are filedq in the Supreme Court and
hundreds of new cases are filed in the
lower courts. The pending cases will
take at last 35 years for disposal
even if no new cases are filed in any
of the courts. The problems of dis-
posing of cases have become untract-
able. Sir, justice delayed is justice
denied. In such a deadening atmos-
phere the demanqd Zor justice has
been rising to a climax. However, that
cry remains unsatisfied. The result is
frustration, discontent, dissent ang
violence, I shall give one example. In
Andhra Pradesh. in Telengana region,
there was a small farmer having a
small piece of land. He coulg not
maintain his family on that piece of
land. So, he had to go fo work on the
land of a landlord as an agriculfural
worker. Because of his poverty and
bad economic condition he mortgaged
his piece of 1land to this landlord.
The agricultural worker could not re-
turn the money in time which he had
taken from the landlord. So, the
landlord filed a civil suit against him
for money and also for the piece of
land. The poor worker could not
afford to go to the threshold of the
court building because of his inabi-
lity to engage a lawyer. So he lost the
case and his plese of land also. One
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day he decided to ask the landlords
about this injustice, He went there.
Instead of asking him, he took an axe
in his hand and gave a falal blow to
the landlord. The landiord died on
the spot. The poor worker cut the
dead boay into pieces,  kept those
pieces of the dead body in a wooden

box and took that box on his head and_

went to the house of the judge who
had delivered the judgement. The
juage asked him: “What have you
brought?” The peor fellow replied
that he had brought justice in that
box. Then he opened the box and
showed the piece of deag body to the
judge and said: “This is my justice”.
This i% the situation in qur country,
So, therefore, litigation has become
a game of the rich. This is the unfor-
tunate fate of the poor. Public inter-
est litlzation ang the Lok Nayalaya
movement have come into being in
response to the lacunae in our judicial
system. These two devices of impart-
ing social justice are still at an inci-
pient stage. Lok Nayalaya—i.e. peo-
ple’s court—is based on the conhcept of
dispensing inexpensive and impartial
justice in an atmosphere of ‘mutual
amity and goodwill, Therefore, the
genesis of Lok Nayalaya can be traced
to the Constitytion of India, under
article 35A I quote that article:

“The State shall secure that the
operation of the legal system pro-
motes justice, on a basis of equal
opportunity, gnd shall, in particular,
provide free legal aid, by suitahle
legislation or schemes or in any
c*her way, to ensure that opportu-
nities for securing justice are not
denieq to any citizen by reason of
economic or other disabilities”,

Therefore our Goveriment  intiateq
the legal aiq scheme for the benefit of
the weaker and down-trodden people.

THE VICE-CHAIRMAN  (SHEI

SANTOSH KUMAR SAHU): Mr. Patil,
please conclude now,

SHRI DINKARRAO GOVINDRAO
PATIL: Just two-three minutes more.
Therefore, I must congratulate our
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young leader, Rajiv Gandhi, who bas
initiated a Legal Cell on behalf of ihe
Congress Party. So I would like to
make two or three suggestions.

First, only such a person should be
appointed as a judge who will inter-
pret the laws in favour of justice for
the larger interests of the under-privi-
leged ana -weaker sections of society.
The judges should be having a pro-
gressive mind.

Second, ihere is need for mass awa-
kening zng creating legal conscious-
ness in the minds of people. So all
these present laws should be revised.

And lastly, the courts are inadequate
ang insufficient to give speedy justice.
Therefore, more courts shoula be set
up, This js essential to give jusiice
in the present circumstances.

In the end, I support the Resclu-
tion brought by my learned friend,
Shri Bhardwaj,

THE VICE-CHAIRMAN (SHRI
SANTOSH KUMAR SAHU): Shri Ra-
dhakrishna., I would request you to be
brief, because the Minister has to re-
ply.

SHRI PUTTAPAGA RADHAKRISH-
NA (Andhra Pradesh): Mr. Vice-Chair-
man, Sir, there can be no two opinicns
either in this House or outside, about
the fact that justice is costly in terms
of time as wcll as in terms of mency.
That is why there is every need to set
up a Commission for Judicial Reforms.
I do not know what is the idea of Mr.
Hansraj Bhardwaj and what are the
reforms he wants to bring abeut.
through that Commission. But I zm
of the opinion that there must be some
basic changes in our Constitution and
the set-up must be changed. At 1ihe
time of {raming of our Constituticn,
the circumstances ang the social con-
ditions were different and keeping all
those things in view the set-up was

established. That way, keeping in
view the present circumstances and
the contemporary social conditiens,

there is every need for change of the
Constitution ana the sget-up. Particu-
larly, Sir, our Judiciary is established
on the principle of separation of pew-
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ers but, I think, in fact there is no
separation. Clearly there is judicial
supremacy, Our Judiciary is entrusted
with writ power and judicial review
cver administrative  actions ang le-
gislative gcts also. That is why there
is judicial supremacy over poth the
Executive and the Legislature in the
name of rule of law, That is why I
am of the opinion that Parliament
must define what is the rule of law
and what is its limit. There must be
some limit to the rule of law since
Parliament, that is, the supreme legis-
lature of the country, is the will of
the people. The very preamble of our
Constitution says that we have cons-
tituteg India into a sovereign, socia-
list, secular, democratic republic. When
we really want this sovereignty to be
with the people, Parliament being
the representative of the people, the
opinion of Parliament is the will of
the people. So, the people’s will in a
sovereign democratic country must
prevail. That is why I am also one
with Mr., Bhattacharjee there,

THE VICE-CHAIRMAN (SHRI
SANTOSH KUMAR SAHU): Please
help us; please conclude. Please give
a few minutes at least for the reply.

SHRI PUTTAPAGA RADHAKRISH-
NA: Sir, another thing is, we want a
socialist pattern of society and  for
that also Parliament must be free from
judicial review. In some socialist coun-
tries like the USSR, there is no power
of final interpretation with the Judi-
ciary, that is, High Court or Supreme
Court. In the USSR, the Presidium of
the Supreme Soviet of the USSR is
the final authority for the inferpreta-
tion. In the same way, in Switzerland
also the Federa] Assembly is the final
authority to interpret. That is why
they are able to reflect the people’s
will in the Legislature,

THE VICE-CHAIRMAN (SHRI
SANTOSH KUMAR SAHU): Please
conclude now. You can gpeak later
on some other Bill, The time is li-
mited.

PROF. C. LAKSHMANNA (Andhra
Pradesh): Firstly he is given five min-
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utes only ang that time also is being
curtailed now,

SHRI PUTTAPAGA RADHA-
KRISHNA: Give me another two
minutes, Sir.

THE VICE-CHAIRMAN (SHRI
SANTOSH KUMAR SAHU): We want
to hear his reply.

SHRI PUTTAPAGA RADHA-
KRISHNA: Since the power of final
interpretation is with the Judiciary,
there have been several difficulties for
bringing about new laws. In this con-
nection I would like to draw the atten-
tion of this honourable House to the
recent judgment of the Supreme Court
upholaing the constitutional validity
of the Hindu Marriage Act. I will just
explain its fate. Some two years ago
or so, the Andhra Pradesh High Court
haq struck down section 9 of the Hindu
Marriage Act, that is, provision for
restitution of conjugal rights., At the
same time, I think, the Delhi High
Court had upheld the validity of that
section. Affer two years or so, the
Supreme Court has upheld it now, Sir,
this law was brought about nearly
thirty years ago and has been in ope-
ration. But the law which has been in
force for nearly thirty years was
struck aown by some competent court
as invalid. Now, what will be the fate
of such cases all these years? There
is no homogeneity, no similarity. From
Judge to Judge, from court to court,
it differs. That is why there is every
need for defining the rule of law and
interpretation, and there must be a
limit to the rule of law and Parlia-
ment must be the supreme interpreter
in the matter of Constitution,

Anyhow, I support the Resolution
for setting up a Commission for Judi-
cial Reforms and I hope the House
will pass the Resolution., Thank you.

THE VICE-CHAIRMAN (SHRI
SANTOSH KUMAR SAHU): I now
call upon Shri 8. M. Krishna, the
Finance Minister, to Jay the Notifica-
tions.





