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MR. DEPUTY CHAIRMAN:
question is:

The

6. “That at page 6, lines 9 to 14,
be deleted.”

The motion was negatived.

MR. DEPUTY CHAIRMAN: I shall
now put Clause 6 to vote,

The question is;

“That Clause 6 stand part of the
Bill.”

The motion was adopted.
Clause 6 was added to the Bill.
Clauses 7 to 37 were addnd to the Ball.

Clause 1, the Enacting Formula and
the Title were adddd to the Bill.

SHR] P. VENKATASUBBAIAH:
Sir, I beg to move;

“That the Bill be passed.”

The question was put and the motion
was adopted.

I. THE FAMILY COURTS BILL 1984

IOI. THE DOWRY PROHIBITION
(AMENDMENT) BILL, 1984

MR. DEPUTY CHAIRMAN: We are
now taking up two other Bills, the
Family Courts Bill and the Dowry
Prohibition (Amendment) Bill. (In-

terrpptions) ;

SHRI R. RAMAKRISHNAN (Tamil
Nadu): Are you taking up the
two Bills together, or one by one?
They are two different Bills,

SHRI DIPEN GHOSH: They
not similar in nature.

SHRI R. RAMAKRISHNAN:
They are two different Bills (Intep-
ruptions) We will adhere to the time-
limit. (Interruptions)

MR. DEPUTY CHAIRMAN:. This
matter was raised in the BAC and it
was agreed in the BAC that the two
Bills will be taken up together. (In-
terruptions)

are
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SHR] K. MOHANAN (Kerala), It
is a very serious thing. (Interrup-
twons)

MR DEPUTY CHAIRMAN. No,
please. (Interruptions)

SHRI -NIRMAL CHATTERJEE
(West Bengal): When we discussed.
... (Interruptions)

MR. DEPUTY CHAIRMAN: This is
no good. Every time should not stand
up. .. (Interruptions)

THE LEADER OF THE HOUSE
(SHRI PRANAB KUMAR MUKHER-
JEE). We have already decideq in
the Business Advisory Committee.

SOME HON. MEMBERS: No, no.
(Interruptions)
SHR; NIRMAL CHATTERJEE:

When we discussed in the Business
Advisory Commiitee there was only
one jady Member. You will recollect
she mentioned it that the purposes of
the two Bills are different and they
should be taken up separately. Now
some of us supported her. But it
seems somehow it got entangled into
the decision that it should be discuss-
ed together. Why I submit this is
that subsequent to that again 1 con-
sulted lady Members not only of our
party but also of the Congress Party
and they also felt that these  Bills
should be discussed separately. (Inter-
ruptions).

MR. DEPUTY CHAIRMAN: Mem-
bers can speak on both the Bills. The
time available will be the same so far
as speaking is concerned. There is no
problem.

SHRIMATI RODA MISTRY (An-
dhra Pradesh): It ig not fair to the
woomnn of this country. After all you
bring a Bill after so long. Angd it is
not fair to...(Interruptions)

SHR; PRANAB KUMAR MUKHER-
JEE: If the Members want to use
their time, there will be no problem.
But it will not be correct to reveal the
discussiong in the Business Advisory
Committee, And it was wrong on
the part of Mr. Chatterjee. The pro-
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ceedings of the Business Advisory
Committee or any parliamentary com-
mittee are npt referred to in the
House. What transpired there should
not be raised here. Perhaps as a new
Member he doeg not know it. It is not
the intention to prevent anybody irom
raising any issue. But let the discus-
sions be taken up together. There
will be no problem. and we can carry
on, (Interruptions)

MR. DEPUTY CHAIRMAN: We
cannot go on like this. I will request
you to...

SHRI DIPEN GHOSH (West Ben-
gal). Yoy just listen to the problem.

MR. DEPUTY CHAIRMAN: There
is no problem, What is the problem?

SHRI DIPEN GHOSH: The Leader
of the House has stated that there will
be no curb on the speakers. Bug the
point is that the two Bills are diffe-
rent,

SHRIMATI RODA MISTRY: One
is amendment, and another is a new
Bill.

MR. DEPUTY CHAIRMAN: Since
the Business Advisory Tommittee's
decisions were announced by myself
... (Interruptions)

SHRI DIPEN GHOSH: I am not
disputing the Businesy Advisory Com-
mittee proceedings. 1 am saving that
the two Bills are different in nature,
If one speaker is asked to speak on
both the Bills, then he or che cannot do
justice to them. (Interruptions) These
cannot be taken up together. (Inter-
ruptions)

MR. DEPUTY CHAIRMAN: Within
the time available, you can ask your
two speakers to speak, one on oOne
Bill and the other on the... (Inter-
ruptions) There is no problem

AN HON. MEMBER:
timg are you giving?

MR. DEPUTY CHAIRMAN: Four
hours we are giving. .

How much

THE MINISTER OF LAW, JUS-
TICE AND COMPANY AFFAIRS
(SHRT JAGANNATH KAUSHAL):
Sir, I beg to move that:

*%(i) the Bill to provide for the
establishment of Family Couris with
a view to promote conciliation in,
and secure speedy settlement of,
disputes relating o marriage and
family affairsg ang for matters con~
nected therewith. and

(ii) the Bill to ameng the Dowry
Prohibition Act, 1961, as passed by
the Lok Sabha, be taken into con-
sideration.”

Sir, it is in the fitness of things
that the House has been pleased to
agree to the consideration of both
the Billg together. While the Family
Courts Bill provides for the gettle-
ment of family disputeg with empha-
sis on conciliation, the Dowry Pre-
hibition (Amendment) Bil] deals
with one of the menacing irritants
in the leading of a harmonious fa-
mily life. At the sam, time, I would
like to make it cleay that the Dowry

- Prolibition Bill is essentially a

penal law whereas Family Courts
would be essentially having jurisdic-
tion with respect to disputes con-
cerning the family which are of a
civil nature. It is true that the Joint
Committee  which considered the
amendment of the powry Prohibition
Act hay recommendeq the vesting of
jurisdiction with regard to trial of
offencies in Family Courts. We are
still at an experimental stage so
far as Family Courts are concerned
and for the present we have not pro-
vided vesting of any jurisdiction of
a crimina] nature except the juris-
diction uynder Chaptey IX of the
Code of Criminal Procedure with
regard to passing of orders of main-
tenance of wives, children and pa-
rents.

1 shall now proceed to geal with
each of the Billg separately.
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Sir, so far as Family Courts Bill
ig concerned, the immediate pack-
ground to the need for legislation for
setting up of Family Courty is the
rr}ounting pressures from geveral asso.
ciations of women, other welfare or-
ganisations and individualg for es-
tablishment of Family Courty with
a view to providing quickep settle-
ment to the family disputes where
emphasis should be laid on concilia-
tion and achieving socially desirable
results. The House is fully aware
that a good deal of time of the civil
courts is taken by small family dis-
putes which could be more expedi-
tiously and at much jesser cost get-
tled by Family Courtg which should
adopt entirely a new approach by
avoiding rigid rulegs of procedure
and evidence. Sir, the Law Commis-
sion in its 59th report in the  year
1974 had also gtressed that in deal-
ing with disputes concerning the
family, the courts ought to take an
approach radically different from
that adopted in ordinary civil pro-
ceedings, and that it should make
reasonable efforts at settlement he-
fore the commencement of the trial,
since it was felt that even the Code
of Civil Procedure which wag amend-
ed in 1976 could al<o not hring abouf
any appreciable change in the pro-
ceedings relating t, matterg concern-
ing the family.

The objective ,f the legislation is
to provide for a radical new proce-
dure for cpeed, settlement of family
disputes,

Briefly  the important  provisions
of the Bill are ag follows:—

(a) to provide for establishment
of Family Courts by the State
Governments;

(b) to made it obligatory on
the State Governments to  set up
a Family Court in every city or
town with a population exceeding
one million;

(¢) to enable thy State Govern-
mentg ty, set up such courts in

\

areas as other than those specified
in (b) above;

(d) to exclusively provide within
the jurisdiction of the Family
Courts the matterg relating ¢o.

(i) matrimonial relief, includ-
ing nullity of marriage, judicial
separation, divorce, restitution
of conjugal rights, or declaration
as to the validity of 5 marriage
or as to the matrimonial status
of any person;

(ii) the property of the gpouses
or of either of them;

(ili) declaration as t, the legi-
timacy of any person;

(iv) guardianship of 5 person
or the custody of any minor;

(v) maintenance, includin, pro-
ceedingg under Chapter IX of
the Code of Criminal Procee-
dure;

(e) to make it obligatory on the
part of the Family Court to en-
deavour, in the first instance to
effect a reconciliation or 5 settle-
ment between the partieg tp a fa-
mily gispute. During thig stage,
the proceedins will not be ad-
versorial and the rigid rules of
proceedure shall not apply;

(f) to provide for the association
of social welfare agencies counsel-
ors, ete., during conciliation stage
and also to secure the services of
medical and welfare experts;

{g) to provide that the parties
to a dispute before a Family Court
shall not be entitled, 35 of right,
to be represented by legal practition-
ers. However, the court may. in the
interest of justice, seek assistance of
a leal expert as amicus curiac.

(h) simplify the rules of evi-
dence and procedure so ag to en-
able a Family Court to deal effec-
tually with a dispute; (i) to uro-
vide for only one right of appeal
which shall lie to the High  Court.
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{Shri Jagannath Kaushal]l

Sir, I have tried to touch upon
some of the important aspecty of the
Bill. The setting up of the Family
Courtg iz not something very new in
the world. There are a number of
advanced countries;, namely, Bri-
tain, Japan and Australia, that have
already set up Family Courts to set-
tle family disputes in a totally dif-
ferent environment, where the con-
cerned parties sit togeher with the
judge who acts as a counselloy and
makes 5 gincere effort to bring zbout
conciliation. This procedure will
also hely avoiding long ang arduous
court procedures gnd will be gvail-
able to the aggrieved parties at al-
most no cost

Sir, one more advantage which
will accrue ag a result of setting up
of the Family Courts wil] be the
considerable reduction in the work-
loag of the civil courts. Sir, 1 very
sincerely urge the House to consider
the keenness of the people and also
that of the Government for gimplify-
ing the legal procedures to afford
justice to the larger number of peo-
ple in lesser time and gmoney. I am
fully confident that the Bill will re-

ceive the wholehearted anq unani-
mous support of the House,
Now, Sir, I read the speech re-

garding the other Bill.

Regarding the Dowry Prohibition
Act, T would like to mention at this
stage that T wil] confine myself to
a few preliminary aobservations to
give an idea ag to the approach adop-
ted by the Government in dealing,
through legislation with the prob-
lem of Jowry menace.

The evil of dowry system hag been
a matter of serious concern to every-
one in view ot itg ever increasing and
disturbing proportions, How  this
menace ig to be checked, curbed and
eradicated is something which has
to be viewed on, a total'y non-par-
tisan and non—political basis,

As the Joint Committee of the
Houses un the working of the Dowry

Prohibition Act, 1961 hag rightly
pointed out the existence of the
dowry system ig a social problem ang
the remedy therefor can be found
by creating social awarenesg in the
society. The evil cannot be eradica-
ted unless social consciousness revolts
against it every time and on every
occasion. So far as a legislative so-
lution for dealing with the evil s
concerned, ay Pandit Jawaharlal
Nehru observed. “Legislation cannot
by itself normally solve deep-rooted
social problems. One has to ap-
proach them in other ways too, but
legislation is necessary and essential,
so that it may give that push and
have that educative Factor ag well as
the lega] sanctiong behing it which
hel, public opinion to be given 3
certain shape.”

Legislation would be most effective
and educative when it seekg to con-
centrates on those aspects of the evil
which are most revolting. Keeping
these observations in ming and with
a view to securing effective creation
of public opinion against the dowry
evil, Government have, in the firs!
place, tried to concentrate on the evil
in it most revolting form. What
is the aspect of dowry <which is
most revolting ang mosy abno-
xious, ig best described in the words
of the Joint Committee .I quote:

“The Committee feel that the evils of
dowry gystem leading to  murders,
suicides, burnings—popularly known
as ‘dowry deaths'—harassment and
torture of the newly marrieq young
girls throughout the couniry are
creating 3 fear psychosis in Indig like
the mafia in European countries.”

Dowry harassment has been made
a spevific offence and included in
the general penal law of the country,
namely, the Indian Penal Code. T am
referring to the Crimina] Law (Se-
cond Amendment) Act, 1983 which
was passed by Parliament towdards the
end of last year. I am happy lo =ay
that it has produceg good results.
The provisions of the new section

et 1T
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498A dealing with cruelty to married
women gre being resorted to very
widely. If you see the daily news-
papers, you will find reports of com-
plaints by harassed wives almost
every alternate day.

The intention of the Government
is to proceed by stages. The Cri-
mina] Law (Secongd Amendment)
Act, 1983 4vhich I have mentioned is
the first legislative measure in the
direction of dealing with dowry me-
nace; the present is the secong mea-
sure in the same  direction. Another
measure is the a Bill for the estab-
lishment of family couris about
which 1 have already spoken. I am
sure the legislation for Family Courts
would help in creating a Dbetter
climate.

To sum up, Government feels that
an effective solution to such a deep
rooted socia] evil as dowry can only
be achieved through stages. At the
first stage, we have to attack the evil
is i*s worst form and concentrate on
tackiing cases of dowry  harassment
and perventing dowry harassment,
and at the next stage, and that is the
stage which the present Bill repre-

sents, we should aim at making the -

penal provision and the procedure
more stringent. Side by side we have
also to work in the direction of
evolving the necessary infrastructure
and machinery in the form of  Family
Couts, in the form of machiery for re-
gistration of marriages, in the form
of family counsellors and welfare
workers and step up increasingly the
anti-dowry publicity.

I do not want to go into the meriis
of the provisions made in the Bill, at
this stage except to say that they are
based to a large extent on some of
the important recommendations made
by the Joint Committee, I shall deal
with any points which the Hon.
Members may raise in my conclud-
ing observations and, as 1 have al-
ready said, with an absolutely open
mind. Sir, I move.

1057 RS—I11.
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' MR. DEPUTY CHAIRMAN; There
is one amendment by Shri Rama-
krishan for reference of the Family
Courts Bill to Joint Select Committee. .

SHRI R. RAMAKRISHNAN: Sir, I
move;

“That the Bill to provide for the
establishment of Family Courts
with a view to promote conciliation
in , and secure speedy settlement of
disputes relating to marriage and
family affairs and for matters
connected therewith, be referred to
a Joint Committee of the Houses
consisting of 30 members, 10 mem-
bers, from this House. namely: —

{. Shrimati Amarjit Kaur

2, Shrimati Usha Malhotra

3. Dr. (Shrimati) Najma

Heptully

4. Dr. (Shrimati) Sarojini
Mahishi

5. Shri Sankar Prasad Mitra

6. Shri Kalyan Roy.

7. Shri Dipen Khosh

8. Shri D. Heerachand

9. Shir Hukmdeo Narayan
Yadav

10. Shri R. Ramakrishnan

and 20 members from the
Sabha;

that in order to constitute a meet-
ing of the Joint Committee the
quorum shall be one-third of the
total number of members of the
Joint Committee;

Lok

that in other respect the Rules of
Procedure of this House relating to
Select Committtes shall apply with
such variations and modification as
the Chairman may make;

that the Committee shall make a
report to this House by the last
week of the Hundred and Thirty-
third Session; and

that this House recommends to
the Lok Sabha that the Lok Sabha
do join in the said Joint  Committee
and communicate to this House  the
names of members to be appointed
by the Lok Sabha to the Joint
Committee.”
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MR. DEPUTY CHAIRMAN: There
ig amendment by Shri Satya Prakash
Malaviyn,

oft qea SwTHw W (ITIAIA)
WeEdl, § gw0d Fwar g fF o

“zg sfrag wiufrew, 1961

T Mg B A fagaF B
Ty FqT F WA AT F AT
g aw Wiygew ]| F
wiRe & W9, s @A A
TF ¥a< FAlE 7§ g,

faglt foafafas waer &
1 A/ T T FIFAL

S Az aql

A 7 7AW FANT

S werw ofg fasy

T §FAIT ALY HTT

A sean wify g0 w7

s Fo Yo TrgA

ST TR I gEaaId

1 ufegal AT

T w7 fag aias

S ® PN ® U oa W W

ey

11, = gzErqiar wgiger |

The questions were proposed.

MR. DEPUTY CHAIRMAN: Now
motion for consideration of both the
Bills and both the amendments are
open for discussion.

SHRIMAT!I KANAK MUKHERJEE
(West Bengal): Sir, I will speak only
on the family Courts Bjll, 1984 and
colleague, Shrimati Ila Bhattacharya
will speak on Dowry Prohibition..

Sir, at last Government has intro-
duced: The Family Courtg Bill, 1984,
Prolongeq discussions, debates, semi-
nars and agitations for the introduc-
tion of family court have been going
on for decades. Many social organisa-
tions, ag the hon. Minister has already
said, especially of women, including
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my own organisation, All-India Wo-~
mens Devantic Association, the AIWC,
Social Welfare Boards, Nationa] Fede-
ration of Indian women, and Womens
Status Committee, 1974, have all de-
manded setting up of the family
courts. Sir, the Joint Select Commit-
tee on Dowry Prohibition Bill also
recommended family courts. The Law
Commission in its 59th report re-
commended in 1974, Naturally
we were inspireq by the exam-
pleg of others countries. Hon. Min-

ister has already mentioned about
the UK., the U.S.A, Britain,
Japan, Australia, and now family

courts have also come up in Socialist
Countries like Russia and China
though they are of different nature.
Naturally we are inspired. but we
wanted some ideal family courts to
suit our society and our country.

Now, Sir, we have to examine
whether this Bill satisfies our expec-
tations, what we expected for so
many years. Now at this fag end of
the day and at this fag end of the
session we are just struggling with
the Bill somehoy, steam rolling with
the Bill, without giving any thought,
any time for preparation, without
any previous notice the Government
has introduced the Bill. Sir, this is a
flimsy Bill, absolutely inadequate,
but howsoever it may be inadequate,
introduction of the Bill is a welcome
step. It does not show real sincerity
of the Government behind this Bill,

We must know whether this Bill
satisfies us so far ag its spirit and the
form are concerned. What attitude
hag this Bill given us towards family
problems and what did we really
expect? What was the recommenda-
tion of the Law Commission? Here 1
_would like to quote the recommen-
dation of the Law Commission and I

quoter

“In our report on the Code of
Civil Procedure and we have had
occasion to emphasise that in dealing
with disputes concerning the

Ry
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family, the court ought to adopt a
human approach.”

Sir, I emphasise the words ‘human
approach’ and it further says:

“an approach radically different
from that adopted in ordinary

civil proceedings, and that the
court should make reasonable
efforts at settlement before com-

mencement of the trial.”

Sir, it further says, I quote:

“We may add that selected
judicial officers could be posted in
courts empowered under both the
Acts,. . . but will ultimately bene-

fit the society.”

SHRI K. MOHANAN: On a point
of order. The Minister is not there.
Nobody is attending tg the Bill.

THE MINISTER OF STATE IN
THE DEPARTMENT OF PARLIA-
MENTARY AFFAIRS (SHRI KALP
NATH RAI): I am there.

SHRI K. MOHANAN: The discus-
sjon is going on and you are not
taking it seriously.

SHRI KALP NATH RAIL: I am
noting down all the points, If any
Member comes 10 me and asks for
something, I have to reply him.

SHRIMATI KANAK MUKHER-
JEE: This is the attitude of the
Government  towards the serious
problem which concerns not only
individuals but families of the entjre
sociely, Now I quote a member of

the Law Commiission, Shri P, M.
Bakshi who has said:
‘The family Is an insfitution

that postulateg intimacy of the
highest order, mutual candour and
confidence and a kind of seclusion
from society. It could be likened
to a delicate plant requiring careful
tending at every stage.

e
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This should be the attitude. The
attitude should be humane and not!
formal B
[The Vice-Chaitman (Shri  Ashwani
Kumar) in the Chair.]

This is what the Law Commission,
the Members of the Law Commission
ang all the organisations expected from
the Government. We must remember
the importance of family tics in our
society. Families are economic and
social molecules in our sociely, We
have to see how carefully these
matters regarding the family should
be handled. Does this Bill fulfll that
expectation and create confidenc
that it will help in improvement of
family relations? Two main purposes
have heen mentioned in the Bill in
so many words. First purpose is
counselling and the other is concili-
ation. In the Statement of Objects
and Reasons it has been stated that
the Code of Civil Procedure was
amended in 1976 to provide for a
special procedure to be adopted in
suits or proceedings relating to mat-
ters concerning the family. Sir, may
I know in which way that amendment
to the Civil Procedure Code is differ-
ent from this Bill, either in spirit or
in form. 1 do not find any basie
difference between these. In which
way it is different? Where is the
guarantee that even this Act will
attract the commonman and will be
successful? Why didn't the 1978
amendment to the Civil Code help us?
It was recommended and the Civil
Procedure Code was amended. But
it was a failure of the Government
as such. (Time bell rings) Sir, 1
have taken just five minutes. Please

give me ten minutes more.
o—— -

THE VICE-CHAIRMAN (SHRI
ASHWANI KUMAR): You have al-
ready taken seven minutes. Fourteen
minutes are for your party and there
are two speakers. g

SHRIMATI KANAK MUKHERJEE:
1 have covered two points. I have
three more points. Sir, these are the
two basic differences. One is the ad-
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versely approach and the other is
flexible and human approach which is
proposed by the Law Commission.
Do we find this basic difference in
this Bill or not? I think we do not.

You are not giving me time; so
what can I do? Regarding ihe compo-
' gition of the courts, it is said “such
persons possessing such other qualifi-
cations as the Central Government
may with the concurrence of the
Chief Justice of India prescribe”. It
must be stated what type of persons
the Central Government will recom-
mend. Will they be men and women
of knowledge, experience and sym-
pathy? We do not know. Or the
Central Government will send such
people as they are sending 1o different
States. I do not want to name them
here. The persons or Judges must
commahd the confidence -of men and
women voncerned.

Now the Bill has said that where-
ver in the cities ang towns the num-
ber of people will be more than 1
million or about 1 million, there will
be a court at first. In the beginning
it starts with cities and towns. But
it must expand throughout the coun-
try towards the remotest villages. If
we cannot reach the lowest strata of
common people, then it will be of no
use.

Then, Sir, it must democrat from
the common Civil Procedure Code.
That is my point. Next is the power
of investigation. The Bill has not
stated what will be the jurisdiction of
these courts. Does “family” mean
anything regarding the family, Will
they deal with the problem of
dowry or dowry degths? Will they
deal with abandoned children? Will
they deal with quarrels between
mother and daughter and sister-in-
law and sister-in-law? Will they
deal with polygamy cases or suicide
cases or separation cases? It is not
clearly stated. The jurisdiction of
the Bill is very much vague.
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Then what is the power of investi-
gation? The power of investigation
should be given to the jurists. It
has been said that you can involve
women of women’s organisations. In
which way. There must be jurists.
It must be composed of respectable
men or women who can command
the confidence and respect of those
people. The jurists should take cir-
cumstantial evidence. Such evid-
ence should be recorded by the couris
by the jurists, The evidence should
be taken in camera. Secrecy must
be maintaineg all through.

Another point is, that all these
things should be applied equally
among all the people of all communi-
ties, irrespective of caste, language or
religion. On communal basis you
cannot exclude any part of the
society. So there should be com-
mon Civil Code to give common jus-
tice to all.

Regarding appeal, it has been
stated that they can make an app=al
to the High Court. But the High
Courts are already over-burdened
wilh thousands and thousands of
cases. And the same Civil Proce-
dure will be there and the same ad-
versely approach will be there. You
appoint Specia] Appellate Courts so
that they can deal with appeals of
family courts only.

My final point is, I think it is
more the socio-economie condition of
the society and the women and the
unequal relations between men and
women for economic reasons than in-
adequacy of the laws from which our
{family relations are suffering. Sir,

" our Constitution has given equal

rights between man and woman, We
have the Hindu Marriage Act, the
Special Marriage Act, the Divorce
and Maintenance Act and the Dowry
Prohibition Act etc. ete. but still we
are in darkness. The vast masses of .
women are not in a position to take
advantage of any laws because they
are not economically independent,
because they are not culturally and
educationally advanced.
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Sir, marriage ties have been vitiat-
ed by commercial and monetary
motives. Dowry deaths, ete, are
{aking place every day. The very
foundation of marriage and family
life is tottering under economic
pressure, We cannot expect fine,
dignified family relations of the
people who are below the poverty
line. The roots of the evils must be
realised. No dignified relations can
exist between master and slave, So,
they will remain as paper rights un-
less we root out the real evils. Not
only is this law inadequate but I am
afraid this law will renain a paper
law as so many other laws giving us
as many rights are, which we are not
in a position to make use of. Still,
something is better than nothing.
Anyway, in whichever form this law
comes and however inadequate it is,
however faulty, flimsy and heartless,
spiritless and mechanical this is, still
1 welcome this Bill. And I hope all
the lacunae in the Bill will be
amended through our experiences
when we will find that this cannot be
implemented and this will not be
useful for the real purpose, for the
real welfare of the individual,
lhe welfare of the family and for the
welfare of the society at large. So,
Sir, with this reservation I weicome
this Bill and I hope that the lacunae
will be amended in time. Thank
you.

SHRI GHULAM RASOOL MATTO
(Jammu and Kashmir): Point of

order, The Law Minister is not
there. Who is taking down the
notes?

SHRI KALP NATH RAI. 1
taking down.

am

"

AN HON. MEMBER: You are
gossiping.

THE VICE-CHATRMAN (SHR1
ASHWANI KUMAR): He is taking
down.

SHRI R. RAMAKRISHNAN: He s
a man of many talents. He can do
80 many things at a time!

[23 AUG, 1984 ]
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THE VICE-CIIAIRMAN  (SHRI
ASHWANI  KUMAR):  Shrimati
Sudha Joshi.

sfteelt gev fasrw Wiy (-

qEZ) ¢ RIAMIT  SUENIETY WERW,
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F FICU T X AT R TEA faur
stel & 1 s% wdfiw s |
a3 ¥ | wg &% o swi-adr Suw
WORT K17 AT AT gy 3 AR
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@S F F A A gd @ g
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g W W@ o wEr g
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T &, Iad ow Ffgedmw wre
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faz fr afw” faar Tt & ok
TFACHATE OF WY g S9Ay e
T & | THE §g  suredl  uEheT
o FNiEfer g7 w4t g0 R
T & /I egw BT WM § zAEy
g Fe 8 9 wgy foma g
Fodr 47 48 feawe = a8 winm

afra &% a4 qEr @t §F oy

B
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fqg w1 W =i A mIAMr
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gg @ary gfEda & & @@ Y
aFdl &, AT FEAT q@r f § a
I Mifgfaas gt afes sed
waifaes F1qq AT =gy ) 99
aF qqr F14A AL AT aq aF
919 9T g7 @y & fqg gg &t
FAT ATET T4I § I HSST FIW FT
g ) F z§ dwigd w1 qwdA
FQI § | gFag |

MISS JAYALALITHA (Tamil
Nadu): Mr. Vice-Chairman I wish
to make a few remarks in connection
with the Dowry Prohibition Bill.

As early as in 1950, the State Gov-
ernment of Bihar enacted the Bihar
Dowry Restraint Act of 1950. In
1958, the Andhra Pradesh State Gov-
ernment enacted the Andhra Pradesh
Dowry Prohibition Act of 1958. These
Acts were enacted with the sole pur-
pose of eradicating the practice of
the evil system of dewry in the res-
pective States.

In 19539, the first Dowry Prohibi-
tion Bill of 1959 with the main ob-
ject of eradicating the evils of the
dowry system, was introduced by
the Government of India in the Lok
Sabha. This was the parent bill of
the subsequent Dowry Prohibition
Act of 1961 which was passed by both
the Houses of Parliament.

Twenty-five years have elapsed
since the introduction of the first
parent bill in the Lok Sabha in 1959.
Yet, dowry deaths are on the in-
crease. Almost daily in the news-
papers we see reports of deaths due
to so called “accidental” stove bursts
which are anything but accidental.
Almost always the persons involved
in these tragic incidents are young
married women who are done to
death in a cold-blooded, calculated,
pre-meditated manner—all for the
sake of dowry or because of lack of
it. Therefore, it is evident that more
stringent measures and draconian laws
are called for to stamp out this
murderous dowry system which has

already claimed so many innocent
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[Misg Jayalalitha]
lives and reduced to ashes innumera-
ble young girls in the flower of
womanhood and has marecilessly
crushed countless young blossoms
which should have been nurtured and
cherished instead.

In countries like America, Japan,
Australia, there are Family Courts
which are functioning very yell.

In India, apart from the Family
Courts, special courts should also be
set up to deal exclusively with dowry
cases. This is bacause dowry is a
widespread social problem peculiar
to our country. The Family Courts
will have to handle cases dealing
with property issues, divorce cases,
cases dealing with judicial separation,
claims to legitimacy and so on and
so forth, If the dowry cases are
clubbed wyith these other cases in the
Family Courts, once again the sheer
volume and number of cases will
considerably delay the judicial pro-
cess. In dowry cases it is imperative
that justice should be rendered swift-
ly with all possible speed. For this,
separate courts for dowry cases are
a must.

Women affected by the dowry pro-
blem should be given free legal aid.

Complaints regarding dowry should
be entertained whenever they are
made, at any point of time. In cer-
tain cases when women tried to
make complaints with regard to
harassment they have been question-
ed, “You—left your husband’s home
five years ago. Why are you com-
plaining now? “This sort of ques-
tioning should not be allowed be-
cause in many cases, although a
women may be forced to leave her
husband’s home because of the dowry
problem, she may wait for some
vears in the hope that her husband
might change his mind and take her
" back. Therefore, this should also be
taken into consideration. Legislation
should be passed that persons con-
victed for any offence under the pro-
visions of the Dowry Prxhibition

Act, should automatically be dis-
qualified for eleciion to Parliament
or State Legislatures or even local
bodieg guch as Panchayat Boards. Such
convicted persons should also dis-
qualified for employment in Govern-
ment service at any level. Declara-
tion by Government servants against
giving or taking dowry should be
made compulsory under law., Incen-
tives should be offered for inter-
caste marriages. All marriages must
be compulsorily registered just as
births and deaths are registered. Peo-
ple can have Treligious ceremonies as
per their choice, Dowry Prohibition
Officers should be appointed. They
should have ithe same powers as
Police Officers. The punishment
provided for in the present Amend-
ment as it exists is insufficient. An-
other amendment has been suggested
extending the term of imprisonment
from two to five years of two to
seven years and a fine extending
up to Rs. Ten thousand or five times
the amount of the dowry. But still
I say this is insufficient because the
punishment hardly fits a crime of
such magnitude when the demanding
or extortion of dowry results in such
grave consequences as the death of
the bride and the ruination of whole
families in their efforts to satisfy
dowry demands. For a woman trap-
ped in such a situation—marriage is
tantamount to life imprisonment
which more often than not ends in
her death. Therefore, I submit that
offenders should not be let off lightly.
Punishment should fit the crime.
Death sentence or life imprisonment
should be awarded as maximum
penalty. Offenders should not be let
out on bail. This should be declared
a non-bailable offence. Thank you.

THE VICE-CHAIRMAN (SHRI
ASHWANI KUMAR): Mr. Mirza
Irshadbaig Aiyubbaig.

st siwi Sofaaw g (T ):
qreaET, wE S I 3@ TN B @
W a3v afavg  (HeEa) fadaw w
& naar atfd® awds gav g 1 AT
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At &1 zY wESRC Agr  fAaar
arfge « & wAar g fF AT &
gegda foady IAC F1$ FaEr §,
ag fradt ndar foswas =it gaTr-
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CCIECUC IS U R SO
a1 H gg (9908 FT aada F3ar g |

OR. (SHRIMATI) SAROJINI
MAHISHI (Karnataka): Mr. Vice-
Chairman, I thank you for giving me
an opportunity to speak on this Bill,
Social legislation by itself will not
be able to bring about any effective
change in the society. It is only one
of the instruments. An infrastruc-
ture for educating the people for im-
plementation of the gocial legislation
ig very, very. essehtial, and that in-
frastructure we are lacking. That is
what Raja Rammohan Roy said—"
whether social legislation should come
first or  education of the people
should come first. If the people are
well educated or the society is  well
educated, then it will be easier to im-
plement any social legislation in an
effective way. It was in 1961 that the
Dowry Prohibition Bill was passed.
But even after such a long period of
time dowry deathg are increasing in
number, rather more publicity is
being given now which publicity was
denied earlier. There hag been  no
improvement whatsoever in the situa-
tion. Therefore, in order to see that
it is  effectively  implementeq we
should see that the necessary infra-
structure is built first. What do we
see today? We are introducing the
Family Courts Bill after a period of
37 yearg of independence. There are
countries like Japan, China, Austra-
lia, Britain, where family courts were
introduced much earlier and have
been functioning. Even though we
felt the necessity 6f family courts so
long, it is only  after such a long
period ang after so many women's
organisations have made repeated re-
presentationg that we are seeing the
introduction of this Bill in Parlia-

ment today. The personal laws in
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India, the Hindu law, the Muslim
law, are very broad-based—

gl egfe: ggmre w9
frgaraa:

gram g3@d: FW) gqq@Eg
T

Not only the sruthis and smruthis,
but also the good conduct of the peo-
ple and the pioug ideas of the noble
people are considereq as the basis
of religion ang the law hag gprung
up out of them. Today what do we
find? The smruthi writers went to
the extent of recognising eight types
of marriages including abduction of
girly at that time—

graly da  TaqREl  STeT9egE-
I |
‘wregal  usasda GEweETsa-
wiggq: 1|

The first four types of marriages are
considereq superior and the latter
four types are not considered supe-
rior, they were considered inferior 1o
the first four types. The other day
when one honourable Member
brought forward a Private Member's
Bill, he said that the neo-Buddhist
marriages were not being recognised
in the country. I wonder how these
board-based personal lawg of the Hin-
dug have deferiorated into such a nar-
row pasg that these have not been
able to give due protection to women,
The deterioration that has set in into
the body of these personal lawg has
got to be remedied, that has got to be
compensated. How is  that back-
ground to be created? My honour-
able friend on the other side also
participated in the debate and 1 am
very happy that he did otherwise, it
would have become a woman Mem-
bers’ Bill, But today the necessity
is for the menfolk to learn many
things. Women have already learnt
them, Therefore, this shoulq not
be considereq as restricted only to
woman Members. 1 am, therefore,

|
‘
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very happy ttlat my friend over there
participated in the discussion. He
quoted Shakuntala. I would like to
emphasise that the idea thaf the girl
i3 a burden or she is a deposit of
another person kept in the family of
the parents, should be removeq rrom
the minds of the people ag early as
possible. Thjg idea was very Lreva-
lent in the latter halfof the smrufhi
period:

a4t fg T 9T w3
qrag @987 gfordi:

srat A fawe: g
seqfdarary  gareFvIeRT )

Kanwa, who was the adopteq father
of Shakuntala, says, I am feeling so
relieved, like a person who hag re-
turned the deposit of ancther person
kept with him ¢o long. Thig is the
sort of feeling in the gociety towards
the girl  Ramachandra is praised
for abandoning hig wife, Sita, on
hearing a scandal from a washerman,
If Ramachandra ang the washerman
were to fight an election today on the
basis of accepting or discarding the
wife, I do not know who is zoing to
win the election. After having dis-
cardeq his wife Ramachandra is
praised and Sita iy made to give a
clean certificate. Even Kalidasa's
Sita said—

FAINIZIHAT Fard 7 FAAQ
afy wsdia:

a¥a  SereaTyEEar  faar-

: Ffargag 19984 1

“No one can think anything about a
noble-minded person like you it ig
only the result of the accumulated
sing that I might have committeq in
my previous births.” ‘That ig how
Sita is made to say.

In the background of these things
we find that until we came to 1937
when the Hindu Women’s right to
property Act wag passed, women had
no right to possess even a piece of
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[Dr. (Shrimati) Sarojini Mahishi] | What is the position of woman

| today in spite of all the assurances

a

AL TR Y,

A

'

property. The woman had to go heg-
ging like a widow. This was the
situation. Today, however, we' have
been able to reach a stage where a
fundamental right hag been given to
womepn  irrespective of caste, creed,
place of birth, etc. every citizen of
India hag an equal right to property
and equal protection by law,
Is today the woman in a position to
exercise -her independence? Is today
the woman in a position to exercise
her fundamental rights that have been
conferred on her by the Constitution?
Is she not to be given proper educa-
tion? Is she not to be given proper
opportunity for exercising all these
rights?

Today we come before the Parlia-
ment with the Family Courts Bill.
What is the family courts meant for?
This Bill on family courts is meant
{0 provide for the establishment of
family courts with a view to promote
conciliation in, and secure speedy
settlement of, disputes relating to
marriage and family affairs and for
matters connected therewith. It speaks
of almost all matters connected there-
with, whether it is validity of the
marriage, nullity of the marriage,
restitution of conjugal rights or
divorce. All things are put together
just as the Deputy Chirman was good
enough to bracket these two Bills to-
gether. All the things are put toge-
ther here.

Anyway I am happy that the special
court has been created to deal with
all these matters relating to marriage
disputes and other family affairs. 1
wish to state in this connection that
in the High Courts of Calcuita and
Madras there are cases which have
been pending since 1945. Cases pend.-
ing for nearly half a century have
not been disposed of. Their number

oes into thousands. How are they
going to deal with these delicate
cases and most sensitive matters which
concern administration of justice to
the weaker sectiong of the society?

given to her? It may be either the
Hindu Law or it may be the Moham-
medan Law, has the woman got the
capacity to go 1o the court and entrust
the whale thing to the lawyer and
incur the expenses involved in this
process? She is not in a position to
do it.

Under these circumstanceg the jdea
of family court is no doubt welcome.
But there are many difficulties and I
do not know how the Law Minister
is going to solve these difficulties. The
State Governments have been asked
to incur the expenditure. They have
been asked to defray the expenditure
out of their revenue. How many
State Governments will be able to
do it, and that also in a speedy way?
The main objective of the Bill is to
see that the cases are seitled as expe-
ditiously as possible, that too in an
inexpensive way. How many of the
State Governments are in a position
to do that? -

Secondly, we have to see whether
this family court system has an exe-
cution wing. If there is no execution
wing, how are they going to deal with
cases such as dowry deaths? Are
we thinking of dealing with only civil
cases? No. Family courts have to
deal with criminal ecases also because
it comes under Chapter I1X of the
Criminal Procedure Code. Today, as
it is, the whole law pertaining to
marriage and other family affairs is
linked up with section 151 of the
Civil Procedure Code and a number
of other pieces of statutes, for exam-
ple, the Special Marriages Act of
1954, the Hindu Marriages Act of 1955
and the Divorce Act of 1859. All these
have made inroads into the ¥indu
Law which though broad-based has
become narrow. All these have been
put together. It is a sort of hotch-
potch work, so to say. Sa, this has
got to be regularised, channelised and
put through the family courts.
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Then what about establishment of
case laws and precedents, what about
the civil side, what about the criminal
side? The other question is how ex-~
peditiously they will be able to do it
in an inexpensive way? That is the
most important thing,

Anyway, at the outset, we do wel-
come this. I will wait and see how
these things will be conducted in the
proper way. I do hope that the Law
Minister will be able to see that the
State Governments are enabled to
institute these family courts not only
in places where there is more than
one million population, but along with
that they should have a wing in the
High Court which should be able to
deal with the appeals. Otherwise the
appeals will go to the High Court in
the normal routine way and they will
get hogged down there. As the Law
Commission in its fifty-pinth _ report
said those things which are meant to
be dealt with in a conciliatory way,
in a humane way are being dealt with
in an adverse way. It is very neces-
sary to see that we do not commit
mistakes again and that proper jus-
«tice is being rendered to the weaker
sections of the society. In spite of all
the assurances, the woman has today
been reduced to a sort of non-entity.

Mr. Vice-Chairman, I do not like to
dwell on this aspact at great length.
The woman could not possess even a
piece of property. What is her posi-
tion today after the judicial separa-
tion?

Aad, Sir, the Hindu Marriage Act was
being amended. The idea came from
Parliament that after a period of two yeats
of judicial separation, it should be taken
as if it is an automatic divorce. Many
of the Members went to the extent of
saying this and many also said that two
years’ separation should be reduced 1o
one year and, after that, it should be con-
sidered automatically as divorce, But some
women Members were good enough to say
that we have not reached that stage when
women are able to give expression to their
grievances, are able to ventilate their grie-
vances and other things. It is not that

|
|

these things were not there earlier. These
things were there earlier also Manu says:
— - - - ~ - ~

T uq TINF 3T T olod vat

G4 B e Tt avest fadiad o
It means thatn when the husband is des-
troyed, when he is dead when he takes
to robes when he is a eunuch, when he
becomes a fallen person, the wife is entit-
led to take another husband. But how
many of these things have come into
force? None of these things has come into
force. There are sections where the us-
ages and customs are prevalent in a
more cffective way and where the usages
and customs are more effective or impor-
tant than the shastras, these things are
prevaient and are in vogue. But in other
in other places these things have not enter-
ed the body of the society because to re-
main away and secluded from these things
and not to make use of thsee things
was considered to be a matter of prestige
in the higher echelons of society. The grea-
ter the seclusion, the higher the women
was supposed to be. But these values have
changed radically and we have got to
think that every women in this country has
got the right of dignity, has got the right
of equality with other people. I do not
say with men, because that is not ihe
standard. She has got the right of equality
with all the people, with all the, other citi-
zens, of this country, and she is also en-
titled to these things not only in theory,
but also in practice.

Now, the second Bill is relating to the
Dowry Prohibition Act. Though the hon-
ourable Minister made separate speeches,
he was good enough to accept both of
them in the same breath, Now, this is a
penal provision and there is a penal cla-
use. Are we including such things in this
which will create a deterrent impact on the
society? It is very necessary. Sir, I do not
know the origin of the dowry sysiem and
God only knows from where it started.
None of the scriptures has ever said that
it should be there. It has only been said:

grgFal I

It means that a girl who is decorated
with some ornaments or flowers or some-
thing like that is to be given in marriage.
But now the demands and equations have
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gone to such an extent that an engineer
will demand a dowry of two lakhe of
rupees, that a doctor will demand a dowry
of one-and-a-half lakhs and an 1AS man
would demand a dowry of three lakhs. It
poes on like this in an ascending order,
in an ascending form. Where is the end
to this? It was said that our women folk
should think about it. But I want our men-
folk to think about it because they are the
privileged class of the society and they
have enjoyed all the privileges for such
a long time that they should think about
it now. When someone was speaking, it
was said that women should think about
this problem as if this is a matter concern-
ing them only. But 1 want that the grea-
ter section of the society, the privileged
section of the society, the menfolk should
think about these things and it is necessary
that they should be educated in this regard.

Sir, in this context, I do welcome this
Blll and I request the Minister to see that
all the State Government try to imple-
ment these things properly and also within
the given time. One State may take ten
years and another five years and, like that,
they may go on. Therefore, it is very
necessary that they should be able to do
it within given time, as a time-bound prog-
ramme, and should be able to see that
greater sections of the society are covered
by these laws. Thank you, Sir.

SHRI DINKARRAO GOVINDRAO
PATIL (Maharashtra) : Mr. Vice-Chair-
man, Sir, I rise to support the Dowry Pro-
hibition (Amendment) Bill, 1984, with
some substantial suggestions,

Sir, before going through this amend-
ment of the Dowry Prohibition Bill, I
submit the background of the weakness
and tragedy of woman concerning the
dowry system.

In the primitive state, Sir, there was not
a distinction between man and  woman.
They were treated equally to each other.
The woman was supposed to be a power
on the earth. She had a great respect in
the society. But when man came to know
that he is a person who could produce
children from a woman, then he became
comscious about his sex enjoyment with
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woman. Since that time woman became
the property of man and man became the
owner of that property.The translation
of her sale and purchase started in the
market. Wild persons started looting her
as a property. The woman became a
tool in the hands of man. At last a poor
woman sacrifice her freedom and her self-
respect for her own self-protection of life.
Even we find in Manusmritj that Manu has
said in his book that woman is a slave of
man as Harijans are treated. In almost
all religions, woman has been given the
secondary place in the society. Because of
this fact, man became arrogant and more
stronger and woman became weaker. Be-
cause of this atrocities, harassment and
the tragedy of woman have been in-
creasing day by day.

Education and service are being given
to the girls not for their personal develop-
ment but only for selling these girls in the
market of the marriage. Sir, what s
Kanyadan? It means that the daughter is
a gift to be given to others, Why in  the
Hindu law is there a mention of Kanya-
dan? It is nothing but the violation of a
human law. Under the Hindu law and
Hindu religion and also under the Muslim
personal law and Muslim religion, women
are treated to be inferior human beings.

Sir, we found only in Delhi city since
last 1st September 1983 to 3rd March
1984, nearabout 228 women died. Some
of them were murdered, some of the wo-
men were burnt alive and some of them
committed suicide because of not giving
dowry. At least every day two women
are victims of dowry in Delhi city alone.

The law is not sufficient to stop the
dowry system. There should be  mass
oiling and mass movement in the society
and I suggest that the Government should
initiate the leading part in such movements,
We find some political leaders attending
the marriage ceremony of rich persons
where huge amounts of money are spent
for pomp and show. 1 suggest that there
should be such law which will restrict the
marriage ceremony expenses. Such mar-
riages should be boycotted by leaders.

T further suggest that girls should first
became independent to lead their own life
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on their own legs in order to give a blow
to the bad system of dowry. There
should be registered marriages without in-
curring unnecessary expenses. 1 further
suggest that Government should encourage
love marriages, inter-caste marriages and
mter-religion marriages.

Sir, Section 2 gives the definition of
‘Dowry’. But under the Hindu law, Kanya-
dan. itself is dowry. Therefore, without
eliminating the word ‘Kanyadan’ in Hindu
law, this Act will not get much sanctity.
This Act contradicts the Hindu law on the
point of Kanyadan and Dowry.

Under the same clause 2 of this amend-

ment Act, the explanation that any presents
made at the time of a marriage to either
party to the marriage in the form of cash,
ornaments, clothes or other articles shall
not be deemed to be dowry within the
meaning of this section unless they are
made as a consideration for the marriage
of said party. 1 may submit, Sir, that
there are presents in the form of cash,
ornaments, clothes, etc. They are nothing
but a consideration for marriage, There-
fore, giving presents should be prohibited
under this law. Even in Section 7, it is
given in the Amendment Bill that the off-
ences are non-cognizable, bailable and
non-compoundable. My submission is that
such offences must be cognizable, non-bail-
able and non-compoundable because such
offences are serious and are respoasible
for the harassment and death of women.
My next suggestion is about the explana-
tion which I have given. According to me,
all these suggestions should be taken into
consideration. With these words, T support
this Bill.
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ag § fF fadrg & a9 o arg oSt B
N Wiwa FATE @Y g 9% T 25
TG 7T @9 FQT & 1 AT g FIREQ
g =rfga f5 et oy faag &
10 =fEl & sarer ag 9 Arfed
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gH YA Fgd &, AHT HIT AT HY
I GRS A A TF a0F & a@ &
g T & AR 7 7w Y gewry ufeq
gt § ST QwA § fd S ag |-
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g | AfeR fe= st g9 9mye fadas
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¥ I FA QA & IEd %%
NTE qFqT § 1 AF 997 3 7
9 g1 2(T) ¥ fagr gor § —

“(2) Nothing in sub-section (1) shall
apply to, or in relation to,—

(a) presents which are given at
the time of a marriage to the bride
(without any demand having been
made in that behalf),”

32 WY 95z ¥ wrfaey war war
o9 TAF § & wavarag § gawr arfag
FIAT, 395 987 ¥ 997 397 0F a4 4
wemragtfiE Zum w Fafaa I g
t fy zad dar o FOyT gesT
a1 qaT q&7 39T qER FL 1 3 G
faare &@F 384 I FMEA FTAT

ifgt

7T 737 qATT | {7 fo @i &y
%@ ufafras F weydq /a1 faa wig,
atf sgraras ¥ AY AGY 9TF 97 95
AT g sxaedr @AY gy & Cwad
A q3F F 93 § g T ancaifas,
TR wzrorfasr, Tres ofar, #E@r
Frez afear g af faaw awr 5 &
ar q47 % g, SA 9T 33 wiaey
g mgd F e T Ama g =
Frod agifE wre fomg qa qar
2, faad a1a ¥a § ag #797 97 #1 aga
AR IT & 95hF FF iy &
qUY & @ FLALAVIAT a9 &,
Y qEHIS § FAST AW &, {79 5 qrg
ar At 2 & o5 & A ag W1 £
FAF ot avY suvg &7 AAATDAT E AT
EAT AT7E QAT & T 291 gATr AT
g1 at gw w1gd & 5 gw #r @¥w faa
R AT AR gAY q2HT gy & ar
TAHT T3 TAT FEY G AT § 1 W
| faq at qurst § aF e, I
s #1 7 & fad &Y A,
wfeF T e 71F & fad s w7
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AT« w9 3G f 5= wifeat gt
AT VAT TER F1 UF FA1E AT F
TR AMGET FLAT &1 AL g%
faf oF a1g a7 F7ar 2, #15 a7 |
T FAT § W T8 RGF 7 77T H
FI ST GATH 7 FHA E 7 faaar g 1
3 WeRT & g1 AT T WG g q14v
g H gas gfdn e w5 §
AT AT FAQr g fF A1 awwa #7
W § ST 9 g fa’qre w4 |

SHRI R. K. JAICHANDRA SINGH
(Manipur): Mr. Vice-Chairman, Sir, we
are discussing two Bills. The Family Courts
Bill and the Dowry Prohibition (Amend-
ment) Bill. First I shall deal with The
Family Courts Bill. At the end of my
deliberations I will place a few suggestions
which I hope the hon. Law Minister wo-
uld take note of, which will help in later
legislation either in the form of amend-
ment or otherwise.

The concept of a family court is based
on the perception that disputes within the
family can best be resolved within the
totality of inter-personal relationship of
its members, It must also exclusively
deal with the welfare within the family
itself. The family court not only seeks to
determine but also 1o secure legal rights
to the victim. It is entrusied with supervi-
sory role for the protection and welfare
of women and children. It further seeks
the continuance of the family peace based
on the dignity of the individual and equal-
ity between men and women. Sir, this i
the whole concept of the family court that
is being brought by way of legislation here.
It is needless for me to point ovt that
the Government needs to be congratulased
for bringing forward this Bill which will go
a long way in shaping the future of our
society, the growth of our society in laver
years. Experiences have shown that there
have been many cases in courts, divorce
cases in law courts. A few years baek
there was one such case in the Suprems
Court. For many vears, litigation was go-
ing on, but a compromise was strack after
many years in the Supreme Court through
she good coumsel, fhrough the conciliatory
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effort of the presiding Judge and all ended
well at the end and there was a concilia-
tion between the two spouses. There can
be no better justification than giving this
example to show that the main basis of
establishing a family court would depend
largely on the presiding officers who are
to constitute or to head or to preside over
these family courts.

With these few words, I straightaway
come to certain suggestions not as amend-
ments to the present Bill rightaway but
which will help the Law Ministry in later
years or may be’a litttle later on to bring
further amendments to this Bill. Sir, I
persondlly feel that the present law is too
soft on bigamy. 1 know of many places
in this country where a man has more than
wife. Law is there that we cannot have
moie than one wife, but pragmatically
speaking there are many places in many
areas where even (Government servants or
even politicians have more than one wife.
So it is in this context that T would suggest
that the family court should have jurisdic-
tion to take it up swo motu, instead of wai-
ting for either of the spouses to report a
matter of bigamy to the court, on  any
information that is available to the court
" so that the accused concerned is seriously
reprimanded or convicted accordingly.
This is one suggestions T have in mind.
Secondly. Sir. the jurisdiction of the
Family Court should cover kidnapping
and rape cases, cases under section 366
and 376 of the Indian Penal Code. In
most of these cases the main witness
either in the kidnapping cases or in rape
cases, is exposed to the vagaries of cross-
examination by the defence counsel. We
all know that the harassment that a law-
yer undertakes to win the case for his
clent, exposes or puts the main witness,
the lady concerned, in a very embarrass-
ing position. So, Sir, if it is brought with-
in the purview of, jurisdiction of, the
Family Court. and the hearing is held in
camera in the Family Court, more justice
oan be. expected.

“Thirdly about the location of the
Family Court which is being contemplat-

h . -

e
—————

ed, we should not have it within the arex

where the present courts are sitvated.
We should choose a place where it is
slightly excluded from the public view,

public eye, so that we can shield then.
We need not expose the victim ladies to
the sociely as such.

"Then, fourthly, the Judges, the presic:
ing officers, who are to preside over the
Family Courts, should have a serious re-
orientation process in matters of Socio-
logy, in matters of institution of marriages
or in matters of psychology. (Time bell
rings).

1 will just take two more minutes, Sir.

Nowhere in this Bill has it been men-
tioned that the suits can be . taken up
suo moto by the Courts, Sir, any dis-

pute either in a family or between spou-
ses should be taken up by the Court suo
moto because we should not wait for
either of the spouses to come up before
the Court, we know that our society is
still very rigid. and it will be difficult for
either spouses to be exposed before pub-
lic. So, I think it will he very pertinent
that the Court should take cognisance of
the cases suo moti. These are in short
the suggestions relating to the Family
Courts Bill.

I would also suggest about clause 4,
sub-clause (3) (b) about appointment of
Judges. T will just read this relevant por-
tion, Sir :

“has for at least seven years beew
an advocate of a High Court or of two
or more such courts in succession;”

Instead of having seven years, I request
that it should be increased to ten years
because we have a number of Iawye'rs:
The mumber of lawyers are on the in-
crease. We can have many more Judges.
Naturally, if we increase it to ten years,
we will have more experienced persons to
preside over them,

Secondli, in clause 5 at page 3 the
number of institutions have been suggesi-
ed. It says:

“The State Government may, in com-
sultation with the High Court, pro-
vide,...”

L.
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(a), (b), (c¢) and (d) are there. No-
where has it been mentioned that any
person who is an influential person in the
locality can be made use of so that the
Family Court can make use of such per-
sons, This particular provision should
also be include din clause 5 either in sub-
clause (d) or by adding sub-clause (e).

Then in relation to the Dowry Prohi-
bition Act, T will just emunerate two or
three points, T have in my mind, by way
of suggestion. 1 think the Bill itself is so
welcome.  Firstly the need to have cer-
tain change in our present educalional
system to our children in schools and
colleges against this evil practice of
dowry system, straightway should be in-
troduced. Motivation of the people for a
change in their outlook towards the
changing society should be encouraged.

Secondly, the marriage presents and
gifts that are contemplated here, the expen-
ses should be limited. Unless we put a
limit to the presents and gifts, there will
be no end to it, There should be a limit
for presents and gifts so that the expen-
ses can be limited. ]

Lastly, Sir, in certain areas, dowry items
are displayed in marriages. I know in
certain areas of Manipur, Sir, the dowry
is on the increase. We never had dowry
system ten or fifteen years back. We
caught up with this evil practice of dowry
during the marriages. There should be a
law or legislation passed against display-
ing gifts or presents during the marriage
ceremonies.

Sir, with these few words, I whole-
heartedly support this Bill. Thank you.

st g wwr (fager) - wgEy,
7g Wt g9 fAd *v faw B, zAR
qix H AR mgFedi F wea fgEre
sgga fay & 1 9T & IEHS qIm
@27 g & fF 3w faw & Wfkw o
& wET A7 g FTowar TaAfqq §
QFFT TIFLW KA H 4l gAY ol
# %8 ar mag ag +r wAm g fw
@ g1 F A FE W aew
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CIE I I (50
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Famr g wfax qw F am e
Fr 90 T3 G 2 W7 I @A F
¥=y A geng g @ & Iy
Tat7 ArAAIT 97 g AN FT GRS
oMY &y #&v fgadr 1 gAY
gAIT 'y 723 ¥ P wIA FAA
gif #Xr 3 & & 39 FIar 7
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THE VICE-CHAIRMAN (SHRIMATI
MARGARET ALVA) : Before we go to
the next speaker, T would like to announce
that those who would like to have their
dinner can go in batches, The dinner is
by the courtesy df the Leader of the

' House.

-SHRI ASHWANI KUMAR (Bihar):
This should have been announced at 4
o’clock. Now it is too late.

THE VICE-CHAIRMAN (SHRIMATI
MARGARET ALVA): Shrimati Roda
Mistry. '

SHRIMATI RODA MISTRY : Madam,
Vice-Chairman, 1 stand to support this
Bill, the Dowry Prohibition {Amendment)
Bilt, 1984. {

My thanks are first to Almighty for
showering His blessings on the women of
this country by bringing these two Bills
before this august House. Secondly, 1
thank the public spirit that has made such
a noise in the past half a decade or so
due to which the awareness has been cre-
ated and the Bill become a necessity and
reality because of this awareness, Third-
ly, T thank the Press for having come to
the rescue of women when everybody
abandoned them. It is due fo the Press
that the voice of women was propagated
and everybody has cqme to realise the
reality.

My learned colleague, Dr.  Sarojini
Mahishi, said that the crime is increasing.
Whilst the Police records show that it is
not increasing, perhaps it is the increase
of awareness that has created security for
women that they come forward to voice
their grievances to institutions and the
press thereby protection has become part
of the programme of the Government,

Madam, Vice-Chairman, before 1 go
any further, T would appeal to the Minis-
ter to give his attention to the first page
of the Bill where clause 1 says that it
shall come into force from such date as
the Central Government by notification in
the Official Gazette appoint,
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This is such a treacherous clause that
welfare Bills and other Bills are known
to be pending in some departments for
two years even after going through both
the Houses and having the President’s
assent. It is my request that the honour-
able Minister should not allow this Bill
to meet the same fate as in the case of
other legislations in this country that
fall in thc welfare field.

Madam Vice-Chairman, clause (3) a
deals with penalty for giving or taking
dowry. Present given at the time of mar-
riage without demand are to be listed.
It is very difficult for the Government to
do ecverything. We all understand that
grealer part is to be played by the public,
It is impossible for the Government to go
to every nook and corner of the country
and check up who is giving what. Besides
everything is given underhand and there
is no question of anmybody blaming he
Government totally for this. My claim
is that women of this country, the mothers
and daughters are to be blamed o a large
extent. In the villages, perhaps women
are very subdued But we have sesn
with our eyes that educated women, well-
bred women. have themselves allowed this
menace to be a part of their life. Col-
lege going and educated girls defy their
parents so often by having dates, or going
to the cinemas instead of attending the
classes. But, when it comes to dowry,
they themselves demand that they should
be given more than what was given
to their elder sisters. So. this at-
titude is responsible for most of the
pain. They bave got to decide that
they will not allow this state of affairs
and that they will strengthen the hands of
the Government there is no point in shir-
king this responsibility, where it is  re-
quired. For this we fee]l that perhaps the
best course would be that it should be
dealt with by direct taxation. You may
give as much exemption as Finance De-
partment can afford to do for dowry gifts.
But the entire management should be en-
trusted to the Central Board of Direct
Taxes and they should be vigilant to see
that luxurious and ostentatious marriage
ceremonies are tapped immediately, Ma-
dam Vice-Chairman, it makes us cry,
when tears of shame such oOstentatious
marriage ceremonies are seen. We se¢ the
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manner in which they are celebrated righs
here in the capital of the country. We all
atlend these marriage ceremonies and see
what is happening. The Ministers and the
Government officials are guests. Yet we
all talk of prohibition of dowry,  Unless
and until Government decides to enforce
the law and public awareness is created,
we cannot forge ahead.

Madam Vice-Chairman, the Bill deals
with many aspects. But the biggest cul-
prit in this issue is the middleman or the

middle woman, :}:gqg % Wi

Fredt g These are the
people when we call dalals who
come into the picture and ruin the atmos-
phere in both the houses, They also

carry with them a large chunk as their
own commission for arranging marriages.
The Government might consider heeping a
sharp eye on these type of people who
could be covered under the clause which
says that anybody who, on behalf of the
couple, gives or takes can also be  pun-
ished. The parties always justify this say-

ing gWA @ F® g wpT
“we did not ask for  anything”.
But somebody else does the work for
them.

Madam, Vice-Chairman, dowry is not an
issuc that could be taken up at the time
of marriage alone. It is a continuing pro-
cess and the Bill is totallly silent on this
issue. A girl gets married and goes to
her in-laws’ house after some months tro-
uble starts for her and the torture begins
when somebody in the neighbourhood
brings a large dowry. The mother-in-law
or the sister-in-law starts making compari-
sons and torture begins for the girl soon
after. There is no sanctity in the Bill to
say that up to a certain period any demand
on the girl like at the time of marriage
be treated as dowry. It is felt that the
general inflation in the Zountry has also
affected the dowry market. Formerly, the
demand was for a cycle. Now it is Bajaj
Scooter. Earlier they were satisfied with
a transistor. Now it is television. So in-
flation has set in in all its aspect, this has
to be realised when we deal with dowry
it is not easy to live with this, thought.

The pressure on the girls’ parents is tre-
mendous. Soon after marriage there are
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~ ceremonial occasions when the girl’s par-

ents have to entertain, the girl’s family
have to give a ot in the form of presents.
The Bill is quite silent on that and it does
not make a mention on this side of the
issue or about the demands that every
festival may only be celebrated by the
girl’s family. This could also be dealt
with as a part of the dowry evil,

Penalty for demanding dowry has been
very nmicely drafted, covering all the as-
pects.

Sections 5 and 6 deal with inheritance
of woman. Madam, Vice-Chairman, a
lot has been said about transfer of
property, even punishment for delay on
transfer of property. But nothing has been
mentioned as to what would happen to
the property that is legally transferred to
the woman if she dies. We talk of what is
ieft behind after the woman is done to
death by her husband or by her family
members. She has no means to get a will
prepared or to bequeath things legally.
Nothing has been mentioned about the
woman who possesses a lot of wealth and
dies. This aspect has not been taken care
of. It should also be considered, that
if she has got legal .heirs, property must
be automatically bequeathed to the legal
heirs. In case she dies without issue pro-
perty should be reverted back to her par-
ents or to the source from which she
inherited the same. Tf this is done, a lot
of woman will escape the terrible fate,
that they meet at the hands of the family
who torture .them for gains.

Madam, we feel that a Dowry Preven-
tion Commissioner at State level should be
appointed. There is a slight mention as
to the person who should implement it.
But as in the case of provident fund or
any such department of Government a
Commissioner at State level and Deputy
Commissioners in different parts would
g0 a long way to help implementation of
this very important law.

Regarding non-official participation, a
Jreat role can be played by women’s or-
ganisations and by various public charita-
ble trusts. Unfortunately. The role cons-
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tantly played by them is recommendatory,
nothing they say is obligatory on the part
of the implementating agency, i.e. Govern-
ment. If committees are formed all over
the country, and given implementary po-
wers, these committees will go a long way
to see that the subject-matter of the Bill
is implemented to the satisfaction of the
people.

Madam, a long time ago in Punjab a
Jaw was passed which said that if any
woman dies within seven years of mar-
riage, her in-laws have top obtain a ‘no
objection certificates’ before her body is
buried or cremated. We are sure that
this particular mention would help and go
a long way to expose many cases of sad
instances. We have found that when a
girl dies, the parents are tortured to give
a statement and to come and takeover the
body. If such a certificate—to say ‘No
Suspicion. Certificate’—is required to be
produced in cases when a woman dies
within seven years of marriage the evil
doers will have io think before they play
any mischief. -

Madam, Vice-Chairman now coming to
the other Bill. It is very unfair that these
two bills have been taken up together.
There is a lady in the Business Advisory
Committee she could have opopsed this
taking up together of the two bills.

SHRIMATI KANAK MUKHERJEE:
She did not agree. :

SHRIMATI RODA MISTRY : She did
not agree. I am most grateful to her. I
is sad that these two Bills have been club-
bed together we have lost a lot of time
which would have been given for discus-
sion, Today, when we sit in this August
House, my mind goes back 25 years when
Smt. Durgabai Deshmukh, a great social
worker of this country, started a move-
ment. On her return from Japan in 1958,
she went round travelling and telling peo-
ple that family courts is the only way we
could help speelly disposal of the problems
that come up before the normal courts.
We are very happy that although late, this
Bill is now taking birth. 1t is compre-
hensive. It is good. As such it is felt that
it will help the dowry cases and cases of
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atrocities against women.  With these
words, Madam, | compliment the Law
Minister and the Government for bringing
forward these Bills, my whole hearted sup-
port is with them in this long awaited legis-
lation for women.

SHRI V. RAMANATHAN (Tamil
Nadu): Madam, Vice-Chairman, | welcome
this Bill first of all because. all the ad-
vanced countries have not come forward
with such an advanced piece of legislation.
1 welcome this Bill because its implemen-
tation will definitely reduce the social
tensions. Previously, the joint family sys-
tem was in existence. Now, due to so
many factors, the joint family system is
collapsing and the individual has become
the unit of the society. If the individual
is not looked after, there will not be any

- peace in the society and thereby the pros-
perity of the nation will suffer. Fortuna-
tely, this Bill has been brought forward
when social tensions are increasing every-
where. If the present Act is implemented,
definitely it will reduce social tensions,
On that ground also, I welcome the Bill.

This Act must be implemented through-
out the society and throughout the country
as stated by many hon. Members here.
Section 3 gives the right to establish courts
in certain places where the population is
more than one million leaving the rest of
the area at the discretion of the State Gov-
ernments. Considering the financial posi-
tion of the State Governments, it will be
difficult. This Bill gives an option to the
State Government. The State Governments
are working as shock absorbers. Many of
the legislation are enacted by the Centre
and the State Governments are directed to
implement them. Unfortunately, the State
Governments are not having any  funds.
They are not able to implement many of
the advanced legislations., Therefore, I
plead for more funds for this purpose. Par-
ticularly in Tamil Nadu, we find that
many of the courts are working in private
buildings becanse of want of finance. They
have no building of their own. Tt is just

like that. This Act is also not making any.

provision for funds and the result will be
that the State Govermments will not be
able to give effect to it even though they
may have the mind to do it, in the inter-
ests of social progress.
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Further, Madam, this Act deals with
many things. First of all, I want to draw
your attention to clause 4(3)@a) of the
Bill which provides that a person to be
appointed as a judge must have held a
judicial office for at least seven years,
which may be as a Member of a Tribunal
or any post under the Unpion or a State
requiring special knowledge of law. This
means that any person who has not been
acting as a judge can be appointed judge
in these courts if he is holding an office
under the Union or a Swate requiring spec-
ial knowledge of law. The State Govern-
ments at times go to the revenue avthori-
ties to appoint anybody from there as a
judge. This will hamper what we are ex-
pecting for which the law is being enacted
and that purpose will not be served. The
appointment of executive persons as
judges will not be useful. Further, under
this clause an experience of seven years
is provided. That will not be sufficient.
This sort of legislation is being provided
in some of the countries like Japan, Aust-
ralia and some other country. There they
are providing for aluminium of 10 years
experience and only people having ten
years’ of experience as a judge are ap-
pointed as judges on thes family courts.
We too must adopt the same  practice.
In fact, as we are still not as advanced as
they are, we can provide for an experience
of more than ten years, say 12 years, or
fifteen vears. At least, due to the Finan-
cial constraints we may provide ten years
of experience as a judge. If it is lower
than that, it will not be good. Now the
people are being appointed as judges at the
age of 25 years and after putting in seven
years of service, they will be just 32 years.
If at the age of 32 years a person is asked
to sit as a judge and solve the family prob-
lems, it will not be so nice. They may
not be so efficient in solving these prob-
lems. Therefore. a minimum of ten years
must be provided for such a judge before
he holds office of a judicial officer im these
family courts.

Furthermore, a judge with seven years or
ten vears experience being appointed on
these family courts is not thought. There
are other factors also which must be taken
into consideration. First of all, it should
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be ensured that any such judge is not hum-
self involved in such cases which we are
trying to eradicate from the society. Then,
this is a problem which needs psycholo-
gical approach, human approach, The per-
son to be appointed as a judge should not
orly be a knowledge person but
should also have these qualities. Then only
we can achieve what we want under this
faw. . ‘

Apart from that, in advanced countries
like Japan, Australia and other countries
we are having besides judicial officers the
counselling officers and conciliation offi-
cers. Then they are also having persons
who study these problems first, such as, as
to what the psychological problem in the
family is, why the tension has arisen in
the family, These things ure studied first
and then conciliation staited. Afterwards
only they go 1o the judicial court and the
court decides and solves this problem.
. Theretore, that sort of procedure also we
must adopt, For this conciliation and coun-
selling we can make use of certain arran.
gements that already exist in the society,
such as the social welfare boards, social
welfare organisations. women’s welfare so-
cieties and the like. We can make use of
this facilites. These people can talk and
gather informaiion and study the things
as to what the problems in the family are
and how those problems can be solved,
We can educate the public also through
the agency.

9 rM.

Further, as T submited earlier, this is a
social legistation. Here. there is no arrange-
ment at all for anything in this Act. Un-
der clause 7(b) under Explanation, the suits
and piocedings are of the following nature,
namely: a suit or proceeding between the
parties to a marriage for a decree of null-
ity or marriage, or restitution of conjugal
righls: property of the parties: order or
injunction in circumstances arising out of
a marital relationship:; legitimacy mainten-
ance guardianship, ctc. As f#r as restitution
of conjugal rights is concerned, there is
na other law which permi‘s. We do not find
this restitution of conjugal rights in any
ather law. TIf it is allowed. it will viplate
the right of the women. There was recent
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judgemént in Andhra Pradesh High Court
last year in Haridas case. ..

SHRI R. RAMAKRISHNAN: That is
overruled by Supreme Court.

SHRI JAGANNATH KAUSHAL: That
has been sct aside by the Supreme Court.

SHRI V., RAMANATHAN: |  would
stilf submit that this restitution of conjugal
rights is an injury inflicted upon the wo-
men with the help of the statnte. That
is my feeling. The same cannot be claim-
ed, by women. ..

THE VICE-CHAIRMAN (SHRIMATI
MARGARET ALVA): No, it is for both.
It is anyway a clarification. Tt is available
Lo both sides.

SHRT V. RAMANATHAN: Under these
circumstances, this sort of punishment need
not be invoked. Rule-making power may
be also given to the States. The States may
consult the High Court and Frame rules.

That will be easier for States, With these
words I thank you for the opportunity
given,

SHR1 VEERSHETTY MOGLAPPA

KUSHNOOR (Karnataka): Madam, I wel-
come this Bill. In 1974, the Law Commis-
sion suggested the estabilshment of family
courts. Even afterwards, there were so
many women organisalions which repres-
cnted for the establishment of these courts,
I commend this Bill. Tt is one of the prog-
ressive pieces of leigslation. Tt has been
clearly stated that cities and towns with
a population of more than one million will
have such courts and with reeard to other
places, the State Governments will have
the option to establish such courts,

Abont the appointment of judges a clear
policy has been lail down. And at the
time of giving decisions and in the final
stage. the courts have been requested to
take the help of social welfare agencies
and counseliors and other agencies.

Madam, here the jurisdiction of  the
courts has been rightly defined.

While commending this Bill, T have some
doubts, especially about cliuse 7(a) after
{Explanation): “A suit or proceeding bet-
ween the parties to a marriage for 2
decree  of nullity of marriage (declaring
the marriage to be null and void or. as the
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case may be, annulling the marriage) or
restitution of conjugal rights or judicial
separation or dissolution of marriage.”
Madam, Vice-Chairman, this Court is go-
ing to decide on the  substantive laws.
There are some six or seven laws which
are going to be tried in these Courts, that
is the Special Marriage Act, 1954, the
Hindu Marriage Act, 1955, the Muslim
Dissolution of Marriage Act, 1939, Parsi
Marriage and Divorce Act, 1936, the
Indian Christian Marriage Act, The Indian
Divorce Act (IV of 1869). All these things
about divorce, judicial separation or what-
ever has been stated under these laws, are
going to be tried under the Family Courts.

Here 1 would like to refer to sectjion 12
of the Hindu Marriage Act. Sub-clause (a)
of section 12 says, I quote:

“that the Marriage has not been con-

summated owing to the impotence of the
respondent.”

Here the impotency will have to be pro-
ved either by the respondent or the peti-
tioner. Clause 12 of the Family Courts
Bill says that in every suit or proceedings,
it shall be open to a Family Court to se-
cure the services of a medical expert or
such person (preferably a woman where
available), whether related to the parties
or not, including a person professionally
engaged
family as the Court may think fit, for the
purposes of assisting the Family Court in
discharging the functions imposed by this
Act.

Madam Vice-Chairman, my submission
1o the Law Minister through you is that in
such cases the Courts have been given the
powers to take assistance of the medical
practitioners, but in some of the Courts
a different view has been taken. 1In this
connection, T would like to quote Mysore
A. [ R. 1972, page 157. Here it has
been stated:

“In a case where a party alleges that
4 peson is impotent or suffering from
other such incurable disease, it is  for
‘thé person making_such an allegation
to prove the same. A party cannot be
compelled to undergo medical examina-
tion. As stated by the High Court of
Gujarat.

in promoting the welfare of the
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‘There is no provision under the Hin-
du Marriage Act or the Rules framed
thereunder, or in the Code of Civil Pro-
cedure or in the [ndian Evidence Act or
any other law which would show any

power in the court to compel any party
to undergo medical examipation.”

A medical examination for ascertain-
ing whether a person is insane or im-
potent are all cases in which unless by
the law of the land a person can Dbe
compelled to undergo medical examina-
tion, an order directing a person  to
undergo medical examination, would be
clearly illegal and without jurisdiction.”

Therefore, my submission to the hon.
Minister through you is that unless we
make a provison either in the Hindu Mar-
riage Act or in other Marriage Acts or in
the Family Courts Bill itself that a court
can compel either the petitioner or the

- respondent, unless that provision is made,

even if we give the rights to the Family
Courts, they cannot give justice becauss
there is no such provisign to compel the
party, either the petitioner or the respon-
dent,

Now. Madam Vice-Chairman, there is
another provision about which also I am
doubtful. That is clause 7(d) which rela-
tes to a suit or proceeding for an order of
injunction in circumstances arising out of
a marital relationship. Here my submission
is that in cerlain cases where a parly is
wanting 1o contract a second marriage and
if agy party comes to the court, and it
want an injunction, at present that cannot
be done. There is no such provision
either in the Hindu Marriage Act or in any
other Marriage Act. There is a provision
for the purpose of injunction in section 9
of the Civil Procedure Code, but in the
present case the Family Courts are the
district fudees and they cannot try perpe-
tual  injunction suits in such courts.
Therefore my submission is that the hon.
Law Minister will have to make provision
for filing such suits in the family court
itself.
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Under the Hindu Marriagg Act, under
section 18, the powers which have been
given are about all the relationships of
marriage either to declaré null and void
the marriage, or annulling the restitution
of conjugal rights or judicial separation
or dissolution of the marriage. Other po-
wers have been given under section 125
Cr. P.C. for awarding maintenance to the
children and the wife. My submission i
that when you are giving all the powers
about marital relations, why should the po-
wers under sections 494 and 495 of IPC
Act be given to these courts? Because that
is also about the bigamy marriages. Big-
amy is also an offence. My submission is
that when you are giving powers under
section 125 Cr, P.C. you should also give
powers under sections 494 and 495 of the

1PC. 2

There is another section—section 18 of
the Hindu Marriage Act. There also some
of the offences are minor offences but they
have to go to the First Class Magistrate.
Therefore my submission is that in order
1o give speedy justice, these cases also will
have to be referred to the family courts
only because these offences relate to the
second marriage or child marriage and
other things. Therefore my submission is
that section 18 should be entrustéd to the
family courts.

Madam, you know that marriage cases
are pending in the civil courts for more
than six or seven years. Even maintenance
cases are pendihg for more than six or
seven years. There is no provision in this
Bill, which T think should be there, that
all cases should be disposed of within a
year and the appeals should be disposed
of within six months. This provision should
be made. Otherwise these family  courts
will also take more time as the ordinary
civil courts are taking at present.  This
provision is very necessary in order to
dispose of cases expeditiously.

With these few words, T commend this
Bill and support it. Thank you, Madam.

*SHRIMATI ILA BHATTACHARYA
(Tripura): Hon. Chair-person, Madam, I
have been allowed to speak after long
waiting. However, I support the Dowry
Prohibition (Amendment) Bill, 1984, which
is placed before us for consideration.
There are certain provision in the  Bill
which will unable us to combat the dan-
gerous custom like dowry in our society
to a certain extent. The good point in
the Bill is that giving and taking of dowry
will be treated as a crime and it has
been made punishable offence. Another
good point is that gifts at the time of
marriage will have to be entered in a list.
Besides, the extent of punishment for the
offenders of law has been increased in the
present Bill as compared to the provision
to that effect in the principal Act. There-
fore, these good provisions in the Bill will
enable people to get relief from the bur-
den of dowry to some extent. But if we
consider the present Bill in depth, we shall
find that it is not a great improvement
upon the principal Act as many old provi-
sions are still in the statute Book.

Parliament appointed a Joint Select Com-
mittee to consider the present Bill in de-
pth. Lakhs of rupees were spent on this
Joint Select Committee. That Commitice
made seventeen valuable recommendations,

I agree with sixteen recommendations
except one. The Government has accep-
ted only three[four recommendations,

They have ignored all these recommenda-
tions with which it would have been easier
for us to fight this evil practice of dowry.
The foint Select Committee was appointed
with  this purpose that that Commiitee
would visit all the States and study all the
relevant laws on the subject in great de-
tails. Tt was expected that the present Rill
would reflect the detailed study of  that
Committee. But. unfortunately, the Gov-
ernment have ignored all the valuable
recorgmendation of the Committee delibe-
rately. T consider it a disrespect to  the
Committee and it is indirectly a disrespect
to this House, too. After offering thesc
criticisms, T support this Bill.

*English Translation of the orniginal
speech delivered in Bengali.
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I shall now reter to those recommenda-
tions of the Commitiee which the Govern-
ment have not accepted. First of all, let
us take the case of dennttion, In the pnn-
cipal Act the delimtion of dowry has peen
given like this: “any property or valuaole
security given or agreed to be given direc-
tly or indirectly at or before or after mar-
riage as consideration of marriage.” Now
in the amending Bill the words * in con-
necuon wiih” have been substituted for the
words” as consideration of”, By this am-
endment, the Government intends to say
that the gravity of dowry has been redu-
ced. But this is not a fact. The Loop-hole
that was there in the past definition is still
there in the present definition. It is our
experience that no parents or  guardians
come forward to admit that they have
offered gifts to their daughters at the tume
of marriage in the form of clothes, Jewell-
ery and cash money. If they do so, their
davghters will be tortured in their new
homes. So, no parents will file a dowry
case to the concerned authorities  for
fear of safety of their daughters. My sub-
mission, therefore, is that the present de-
finition is also vague. It was reported in
Statesman on the Sth August, 1984, ibac
according to Centre of Womens develop-
ment study group the dowry should be de-
fined as "money or other things demanded
or taken from the bride or her parents and
other relatives at any time, before, during
or after marriage, where such a demand
or taking had no legally recognised claim.”
This wide definition has not been given
importance in the present Bill.

The Joint Select Committee recommended
that some ceiling should be imposed upon
dowry. But that recommendation has not
been accepted by the Government. The
Committee felt that the Society would not
accept if they are asked through legislation
to part with dowry system completely. So
they considered the question of  inherit-
ance of wealth by daughters and her heirs.
Apart from this, the Committee considered
that if the parents offer gifts to their dau-
ghters before or after marriage, the valua-
tion of such gifts should not exceed 20%
per cent of income of parents in the pre-
vious year or the total valuation should
pot be more than Rs, 15,000. In such a
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circumstance, the gifts, offered by parents,
will not be lreated as dowry. So, the
Committee fixed a ceiling which has been
ignored by the Government.

The Committee recommended that all-

the gifts to a daughter will be recorded
in a list and that list will have to be regis-
tered. In this amending Bill, there is a
provision for listing all the gifts but there
is no provision for registering them. What
is the value of a list? Such a list has no
legal sanction unless it is registered. So,
I condemn the Government that they have
failed to accept this valuable recommen-
dation of the Committee,

Amnother recommendation of the Comm-
ittee was that if the gifts, voluntarily gi-
ven by parents or relatives, do not exceed
3 per cent of annual income of a giver
or the total valuation of which daes not
exceed Rs. 2000, such gifts will not be
treated as dowry. '

Again, another important recommmen-
dation of the Committee was that the
marriage expenses in connection with dec-
oration, band-party and feeding guests
would not exceed 7 per cent of annual in-
come of the parents or guardians or the
total cost for which will not be more than
Rs. three thousand. So, this kind of ceiling,
fixed by the Commitiee, was not accepted
by the Government. Consequently, our
lower-middle class families and middle
class families are being ruined due to
heavy burden of dowry. Our women arc
being tortured and burnt. They are com-
mitting suicides in order to get Tid of their
helpnessness. So, I emphasise upon this
point that the Government should accept
all the valuable recommendations of  the
Committee. 1 request the Hon. Minister
to re-consider the matter afresh

A new provision has been inserted in
this Bill which says that the valuation of
dowry should be in proportion to the fin-
ancial capacity of the parents. In other
words, the valuation of dowry should not
be excessive of the financial capacities of
the parents. But who will judge the
financial capacities of the parents? The
parents of bride-groom will never consider

e —miabd
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sympathetically the financial capacities of
the parents of brides. Ia olden days, dau-
ghters were given gifts in the form  of
jewellery etc. at the tume of marriage with
a purpose. Those gifts were known  as
“Stri Dhan” and it was intended to serve
as security for the daughters in times of
their distress. But later giving dowry to
bridegroom became permissible under the
Hindy Sastras. This dowry to bride-groom
is the crux of the matter. This alone is
responsible for a serious social malady.
Usnless we root out this social malady, we
cannot save lakhs of families from total
ruination.

The present Bill is an important piece of
legislation. So, it must be given serious
consideration by the House. The entire
people of India will welcome this Bill if
it can give relief to the harassed parents

(Mr. Deputy Chairman in the Chair.)
from paying dowry to bride-groom. The
people will also welcome it if it can stop
bride-burning.

1 have already said that the definition
of dowry has been kept vague. Again,
the extent of marriage expenses has not
been fixed. The most important recomm-
endations of the Joint Select Commitiee
in regard to marriage expenses and pras-

. ents has been ignored by the Government.

The Joint Select Committee recommen-
dad that the State Governments should be
invested with powers to appoint Dowry
Prohibition Officers, These Officers will
be assisted by an Advisory Commitiee
which will include social workers, too.

It was also the recommendation of the
Jeint Select Committee that the imple-
mentaion of the Dowry Prohibition Act,
1961, should also be in the hands of
Panchayats. We know that a Panchayat
is a kind of Government for the rural
papulation. The welfare of crores of vil-
lagers depend upon this Government.
Panchayat Members will be in a position
to find out in their respective areas the
cases of dowry and bride-burning and

they will report to the Dowry Prohibition

Ofiicers about those cases. 1 hope, serious

efforts will be made to act upon the-

reports made by Panchayat members.

1 place my serious objections to  the '

Hon. Mimister that he has not accepted
all the valuable recommendations of the
Jomi Select Commuttee.
the Hon. Munister 10 bring a comprehensive
legislations, based on all the recommenda-
tions of the Joint Committee.

Dowry has created a serious situation
in the Country. Women organisations
launched a serious agitation in the country
for the abolition of dowry. The present
Bill is the result of that agitation. By not
accepting of some of the recommendations
of the Committee has created a suspicion
in my.mind. [ think that cither the whole
thing has been made a farce deliberately
or the present Bill has been brought here
as an election stunt. It appears that the
Ruling party wants to win women votes in
the coming election through this  Bill,
although it has not included all the val-
nable recommendations of the Joint Sel-
ect Committee,

MR. DEPUTY CHAIRMAN: Mis.
Margaret Alva.

SHRIMATI MARGARET ALVA (Kar-
nataka): Mr, Deputy Chairman, I know
that many have spoken and not very muchi
is left to be said. But I felt as a woman
1 would be failing, if I do not go on rec-
ord and say what many of us have felt
very strongly, about this Bill, Well, for the
sake of convention, I would begin by spea-
king on the Family Courts Bill because I
was a Member of the Joint Select Commit-
tee on Dowry Prohibition Bill. Well this
Bill has been very much looked forward
to. I welcome the step taken by the Govy-
ernment for setting up the Family Courts
because it was great need and as we have
the judicial processes today, most matters
are kept pending for so long in the courts
and there is such an atmosphere of oppo-
sitton between the parties in the normal
courts that the family courts would help
in sorting out many problems. But T would
like to point out to the Law Minister what
someone else also has spoken about there

I would request °

[T
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is no time limit for settling disputes, I
think in these matters time is of the
If you are going to make the
people wait for 10—15 years to decide
whether a marriage is valid or null and
void then the whole process of family co-
urts would be defeated and also the ques-
tion of an appeal from the family courts
would be a very important matter. I feel
we should not have appeal to the High
Court and the Supreme Court, but have
only one court of appeal from the family
court which I think would make matters
much quicker.

Sir, one other thing which I feel in the
jurisdiction. Here, you have not mentioned
dowry offences as one of the matters
which would be considered by the family
courts. I think one of the most important
matters today before the family  courts
really would be dowry disputes and harass-
ment which flows because of this. T feel.
therefore, that this should really have been
brought into the jurisdiction of the courts.
The privacy which this Bill provides for
litigants is most  welcome. Sir, even
though I am a lawyer, I welcome  very
much keeping lawyers out of the Family
Courts, because normally most delays are
caused on account of lawyers. So, I wel-
come the step which has been taken for
the first time for keeping them out.

MR. DEPUTY CHAIRMAN: Lawyers
are experts to find some way out.

. SHRIMATI MARGARET ALVA: Sir, I
am very glad that lawyers have been kept
out. I do feel that a great deal of imp-
rovement in this could take place with the
experience which the courts will be able
to gather gradually. In general T do wel-
come the provisions of the Family court
Bill. :

But, Sir, coming to the Dowry Amend-
ment Bill, I think someone else has just
now said that this Bill has been brought
forward as an election stunt. T wish it was
an election stunt then I think it would
have been better drafted to make the wo-
men, who constitute 52 per cent of the
population happy before the elections. But
I think that the Dowry Bill is a disaster as

I
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far as women are concerned. The recom-
mendations of the Joint Select Committes
have been completely ignored. Qur basic
complaint is that the recommendations we
had made about the very definition of
dowry have been ignored. The experience
of the last so many years was that the

definitiom was so defective that it was im-
possible to prove the crime, What was orig-

inally there was “in consideration of mar-
riage”. So we said: drop this completely.

All the women’s organisations were de-

manding that “in consideration of marri-
age” should go so that it would be easier
to pin it down. But the Law Minister has
changed “in consideration of” to “in conn-
ection with”, I do not know what the

difference is because it is so difficult to

prove it when demands are made after

marriage, for example when the son-in-law

goes abroad or when a grandson is born'
or when the other daughter is married.

When you give a something on these occ-

asions, you cannot prove it if the defiini-

tion is “in connection with marriage’. And
most of the dowry deaths today are be-

ceuse of the harassment and the demands

made for years after marriage which the

father of the girl cannot meet. Therefore,

I feel the definition is absolutely defective

and it does not help in any way.

The other complaint which T have s
about “customary gifts”. The Law Minis-
ter has exempted “customary gifts” from
the purview of dowry. But what is dowry
except customary gift? They claim that it
is a tradition which has come down to us.
And you say that anything given as custo-
mary gift is not dowry. I do not know
how you are protecting women if you say
that customary gifts which run into lakhs
of rupees are not to be considered dowry.
Then you will defeat the very purpose of
the Bill. T feel this is a great shortcoming.

Without taking much time, T wish to
make just one or two points. I welcome
the involvement of recognised voluntary
orgainsations for the first time in the his-
tory of the Indian legal system so  that
women’s organisations and others who
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are really involved can come into the pic-
ture in the investigative process,

Sir, a request which had been made was
that you should not educate the giver and
the taker if you want to see that some-
thing is done for women. We wanted that
the one who takes should be punished be-
cause most often the parents of the girls
are compelled to give either to save the
marriage, to save their daughter’s life or
to save face on the eve of marriage. But
that has been ignored. The Law Ministet
equates the harassed parenss of the poor
bride with the demanding indaws who
make life miserable for them. When this
is so, I feel no person will come out and
complain if he is to go to jail for coming
before you and telling you that he  has
been forced to give money. I think this
is also a defect, -

While you have made the offence cog-
nizabls, it has been made bailable. If the
man is to come out on bail the day he is
taken in, be will blackmail the bride and
compel her to withdraw the complaint, [
am involved with free legal aid for women
and even girls who recover after attempted
suicide come back to us and say, “Please.
withdraw the case or the statement which
I made as a dying declaration because [
now live. My parents say T must go back
to the husband, and if T do not withdraw
the statement, I canont go back to my
husband.” When this is the fate of the
girl, making it a bailable offence is not
going to protect the girl in any way.

The other point is about registration of
marriages. In the other house, in the course
of his reply the Law Minister has said
that he would bring in a separate legisla-
tion for registration of marriages. I feel
many of the purposes of the law would
be defeated because there is no provision
for registration of marriages today. You
can register births; you can register deaths,
And 1 suppose marriage for most of us is
cither a re-birth or death. So I do not
know why we do not have a pravision for
registration of marriages. If that is done,
you can have some proof of the validity
or legality of marriage or inheritance. 1

am sure you can find out a way by which -

this can be done.

My final complaint is that there hasr
been no effort to limit marriage expenses. -

We see today that sometimes lakhs  of
rupees are spent on a marriage and most
often the bride’s family is made to pay
for the marriage expenses. We have beg-
ged of the Government to fix a limit on
the number of guests who may be invited
to a marriage. I know a financial limita-
tion would be difficult to impose because
if you say “Rs. 15,000,” then even for a
chaprasi’s daughter, they would say, “Up
to Rs. 15000, you pay for the marriage”.
It is difficult to equate a .black-marketeer
or a millionaire or a businessman with the
poor people of the country.

SHRI R. RAMAKRISHNAN: Or a
politician,

SHRIMATI MARGARET ALVA: Or a
politician, who is the biggest culprit in
most of the marriages. We, therefore,
said: you limit the guests to 200, whereby
the expenses would automatically be limi-
ted. There is nothing about this in the
Bil. There is no limit on the number of
guests at marriages. And most baraats {o-
day run into thousands which is one of
the biggest problems which bride’s parents
face,

If T were not in the ruling party I would
have moved amendments to the Bill. I

“would request the Minister to bring an

amendment at least to the definition. Since
I am on this side and my hands are tied,
I thoueht at least we should go on record
on behalf of women to say that we still
expect further amendments to be brought
to the Dowry Amendment Bill at a later
stage. T hope something which will really
be of use if this Bill is to be of any help.
Thank you.

SHRI PAWAN KUMAR BANSAL
(Punjab): Mr. Deputy Chairman, Sir, when
the minds advance but the systems become
stationery. it results in chaos. In our soc-
iety, a changing, moving and  dynamic
society as it is, a somewhat chaotic condi-
tion has come to prevail in the field of
matrimonial law with the static judicial
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system m which it has to operate. It so
happens that if unfortunately some dispu-
te arises between the parties to a marriage
for any reason whatsoever, and if one of
them bhappens to move the court, the liti-
gation lingers on for years causing all the
avoidable agony and anxiety to all con-
cerned. The guileful of the two with the
best legal advice available to him or her
often invokes the technical and rigid pro-
visions of law, particularly the procedural
ones, to drag on the litigation endlessly, In
the process the youth of the  aggrieved
withers away and life only becomes a
bed of thorns with no desire to live on.

It has also been experienced that in a
majority of the cases some trifling event,
in the absence of any counselling ar con-
ciliatory efforts, created a situation which
aggravated mutual acrimony and ultimately
led to the breaking of the sacred ties of
the marriage,

The Family Courts Bill, 1984, is a revol-
utionary departure from the past and must
find an oufright approval from this august
House.

Regarding the adjudication of  matters
enumerated by the Explanation to Clause
7 of the Bill, viz, nullity of marriage, judi-
cial separation. divorce, restitution of con-
jugal rights, declaration as to the validity"
of a marriage or as to the  matrimonial
status of a person as well as matters rela-
ting to the property of the spouses, dec-
laration as to the legitimacy of a person,
guardianship or custody of a minor and
maintenance etc. the Family Courts to be
set up under the new Act will have exclu-
sive jurisdiction. Thus the Judge of a
Family Court, specially selected because
of his or her commitment to the cause of
protecting the sacred institution of mar-
riage and the promotion of welfare of
children and experienced to bring about
settlement of disputes by conciliation and
counselling, will be in an advantageous
position to expeditiously and effectively ad-
judicate upon in matrimonial matters as
compared to the already overburdened Sub-
Judge-cum-Judicial Magistrates before
whom now lie the declaratory suits or
maintenance proceedings under Chapter 1X
of the Criminal Procedure Code and the
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District and Sessions Judges who now hear
the appeals in the aforesaid matters and
original cases under the Hindu Marriage
Act, etc.

An outrightly striking feature of the
Family Courts Bill is the intention to
make conciliation proceedings before the
commencement of the trial really meaning-
ful and the trial just with the association
of social welfare agencies, etc. and the ass-
istances of Counsellors and medical experts
in the discharge of its functions by the
Family Court. In fact the provisions re-
pgarding conciliation and seftlement are
mandatory in nature while so far such pro-
visions have remained formal in character
with courts and lawyers dealing with fam-
ily disputes as any other civil matter.

The strict provisions of the Code of
Civil Procedure and the Indian Evidence
Act which sometimes cause injustice in a
case rather than furthering the ends of
justice, will shed their rigour in their appli-
cation to family courts. In order to avoid
embarrassment to either of the parties, the
proceedings shall also be held in camera.

Denial of justice due to the delay in
dispensation thereof will be obviated by
the salutary provisions of the Bill simpli-
fying the recording of evidence, the bar
of revision against interlocutory orders and
the provision regarding the appeal both on
facts and on law straight to a Bench of
two or more Judges of the High Court,

The Bill when enacted into law  will
hopefully meet a long-standing demand
that in settlement of family disputes, em-
phasis should be laid on conciliation to
preserve the sanctity of marriage and ach-
ieve society desirable results.

However, I take this opportunity to sug-
gest that the right to legal representation
should not be completely taken away. Here
I respectfully differ with Mrs. Margaret
Alva. T understand the good intention with
which this provision has been made vide
clause 13 of the Bill; but it would not be
defeated if both the parties to a matter
apply for seeking legal assistance because
it is not clear as to whether the services
of an amicus cuiae legal expert as postu~
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lated by the proviso to clause 13 of the
Bill will be available to both the parties
or to the one whom the court directs or
to the court itself.

The other suggestion is regarding the
rules that may be framed under section
23(2Xa) concerning the terms and condi-
tions of ths family court Judges. Keeping
in view all relevant factors, I fee] that the
Judges of the family courts should be bes-
towed with the status, and form part of
the cadre of Superior Judicial Service of
the State  comprising of® District  and
Sessions Judges and Additional District and
Sessions Judges.

Sir, here T would like to make a sug-
gestion that since we happen to discuss the
Family Courts Bill along with the Dowry
Prohibition (Amendment) Bill, it would be
in the fitness of things if the jurisdiction
of the civil courts is extended to try off-
ences under the Dowry Prohibition Act as
well. 1 for that matter, would refer to
the provisions of clause 7 of the Family
Courts Bill, Sub-clause (2) (b) of that
clause states that the jurisdiction of the
family courts shall be extended to such
matters as may be conferred on it under
any other enactment. I would take thijs
opportunity to sugegst that the jurisdiction
of the family courts should be extended
to matters arising under the Dowry Pro-
hibiton Act as well.

Regarding dowry, Sir, T feel, as all of
us do, that the problem is basically a
social one and needs the creation of an
awareness amongst the people about the
serious repercussions of this practice.
However, all the deaths which are daily
reported in the various newspapers, amd
stare at us in the morning when we pick
them up, are not always because of
dowry. But the fact remaing that this
evil continues to bring untold sorrow to
many families. In this context, I would
only refer to the desirability of certain
other amendments outside the Dowry
Prohibition Act. To make the provisions,
really meaningful, I feel that section 302
of the Indian Penal Code needs an
amendmen? to the effect that if the munr-
der is thag of a wife, the punishment shall

be death and, similarly, if the offence
committed is under section 306, that is,
abetment, or under section 307, that is,
attempt to murder, and if the victim hap-
pens (o be the wile, in that event, the
severity of the punishment should be
much more than what is now provided
for under the Indian Penal Code, (Time
bell rings.) 2
']
Accepting your word, Sir, I conclude:
Thank you.

SHRI JAGANNATH KAUSHAL : Mr.
Deputy Chairman, Sir, T am thankful to
all the Members who have participated in
this debate and it is very thoughtful of
the Advisory Committee to have suggest-
ed that both the Bills should be taken up
together, In my view, there is a connec-
tion between these two Bills and that is
why the honourable Members who have
participated have spoken on both the Bills.

Now, Sir, so far as the Family Courts
Bill is concerned, I think there is unani-
mity in the House that it is a progressive
and a revolutionary piece of legislations.
Afmost everybody had a word of praise
for this. Undoubtedly, it is a great step
for one reason and it is that the real pur-
pose of these Courts will be reconcillation
and, at the stage of reconciliation, there
will pot be that attitude as if two warring
and contending parties are before the
Court. The Court will almost be like a
panchayat and the Court has been given
the power to associate whomsoever it
thinks proper. One honourable Member
suggested that some people of influence
should also be associated. We have taken
care to provide for this in the Bill itself.

And I draw the attention of the House
to clause 5(d):

“Any other person whose association
with a Family Court would enable it
to exercise its jurisdiction more effec-
tively in accordance with the purposes
of this Act.”

So any person whom the court thinks can
influence in bringing short reconciliation
can certainly be associated. The Court
has also been given the power to asso-
ciate institutions an organisations engag-
ed in social welfare or representatives
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thereof or persons professionally engaged
in promoting the welfare of the family,
persons working in the field, of social
welfare, etc. In fact, it is like a Pancha-
yat where social workers and professional
people who are engaged in bringing about
the weifare of the family, they will all
be engaged. And the procedure has becn
completely left to the Court. Therefore,
as hon. Members have said, this is a very
welcome and revolutionary step.

Now, only one or two points have been
raised so far as this is concerped, and
those points are: One, why are you con-
fining the establishment of the Courts
only to big cities ? Sir, as I have said in
the opening speech, we are experimenting,
and if the experiment succeeds in big cities
where these services will be available, we
can extend it to other areas. Social o+
ganisations, welfare organisations, people
engaged in these services, etc, are only to
be found in big cities. Now, there ars
two provisions. One is mandatory and
the other is optional. Setting up of Courts
in towns and cities exceeding one million
population is a mandatory provision and
the State Governments will have to s3t
up family courts in these areas. Regard-
ing the other we have left it to the dis-
cretion of the State Governments. They
may establish family courts in such other
areas in the State as it may deem neces-
sary. And I have no doubt that when
the experiment succeeds the States will try
to set up more and more Courls.

Now, the other provision regarding
which some Members have spoken as to
why we have put in seven years’ service for
a judicial officer and 7 years’ standing for
an advocate. They asked, why not make it
ten years? My submission to the House i3
that these are the minimum qualifications.
And if the hon. Members know, for the
appointment of a District Judge even the
minimum requirement of an advocate is
seven years standing. And in fact the
effort would be that proper  persons
will be recruited because the State Gov-
ernment cannot act arbitrarily in this case.
The provision says: “The State Goverg-
ment may, with the concurrence of the
High Court, appoint one or more persos
to be appointed the Judge or Judges of a
Family Court”. The concurrence of ihe
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High Court, in any case, means a guaran-
tee that proper persons will be appointed.

There is another provision if you kind-
ly look at it:

“(c) possesses such other qualifica-
tions as the Central Government may,
with the concurrence of the Chief Jus-

tice of India, prescribe.”

So we have associated the Chief Jus-
tice, we have associated the High Court
and we have laid down the minimum
qualifications, Qur effor{ is that this ex-
periment should succeed.

The only other point which has been
raised by some hon. Members is, although
there is difference but Mrys. Alva has
welcomed the exclusion of legal practi-
tioners from these Courts. Well, I share
her views, because, unforunately, the ten-
dency is, if lawyers are there, at least on
one side the tendency is to prolong the
proceedings.

THE MINISTER OF STATE IN THE
MINISTRY OF STEEL AND MINES
(SHRI N. K. P. SALVE): They create
toruble. As T said, again the idea is that
let it be an informal sort of proceeding.
If there is less of formality, the chances of
reconciliation are much greater. But we
10 p have not debarred the courts. If

there are some complicated matters,
there is a provision for courts. For the
benefit of the House. we may see the pro-
vision. It says:

“. ..Provided that if the Family
Court considers it necessary in the inte-
rest of justice, it may seek the assis-
tance of a legal expert as amicus
curige.”

There is a great advaniage in having a
person as amicus curiae because he does
not have a bias in favour of the party for
whom has he has been engaged. So, he
will be there to give an unbiased opinion
and assistance to the court. Therefore,
this provision, according to me, is a
sufficient safeguard that wherever a couit
feels that the assistance of a legal expert
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is needed, the court can certainly take ad-
vantage of it.

The other point which has been raised
by two hen. Members is that a time-limit
should be imposed within which a dispute
has to be decided. My experince is that
imposing a time-limit firstly serves very
little purpose and secondly, I may remind
the House regarding a provision in the
Representation of People Act where the
High Court tries the petition. It is writ-
ten there that so far as possible the High
Court should decide the petitions within
six months. May I know from the hom.
Members how many High Courts have
succeeded in deciding the petition within
six months? In the very nature of things,
to put a time-limit on judicial process is
impracticable and that is why it has not
been done.

One ‘basic question which has bezn
asked is why we have not given criminal
jurisdiction to the family courts. On that
matter, we had devoted a lot of thought.
A number of Ministries were involved in
the framing of this legislation and there
was almost a unanimous opinion that et
this experiment be tried for the purpose of
bringing about the family disputes to an
end. But so far as criminal trials are
concerned, let those trials be conducted
by the people who conduct trials in other
cases because, according to us, these
courts will be of a different type and they
will not be quite competent to try crimi-
nal cases. That is why, we have kept
them out deliberately, As I said, if the
experience proves that these courts are
fit enough to try even criminal offences,
surely an amendment can be made later
on

Now, T come to the other Bill, the
Dowry Prohibijtion Bill,
also, most of the Members have welcomed
it. But there are some criticisms. I
would take them one by one because, ac-
cording to me, the basic criticisms are
one or two. Omne criticism which Mrs.
Alva has very vehemently brought for-
ward and another hon, lady Member als>
brought forward, is that the Joint Com-
mittee has suggested that from the defini-

tion of dowry the words “as considera-

On that matter -

|
i

tiox for the marriage” should be taken
out.
as to what we have done and as to what
would have been the effect of what the
Joint Committee has proposed? I would
crave the indulgence of the House to reid
the definition, The definition reads like
this :

“Dowry means any property or valu-
able security given or agreed to be givza
either directly or indirectly by one partly
to a marriage to the other party to
the marriage or (kindly look at this
clause) by the parents of either party
to a marriage or by any other person
to either party to the marriage or to
any other person.”

The definition is so wide that anything
given by any other party to either party
to the marriage or to any other person at
or before or after the marriage shall be
dowry. 1If these words are taken away,
“as consideration for the marriage of the
said parties,” then this will become (otally
unworkable and may [ say what the Joiat
Committee itself, of which Mrs. Alva was
a very important member, had to say. I
should remind Mrs. Avla of what the
Joint Committee said and I quote: “The
Committee feel that one of the reasons
why the Dowry Prohibition Act, 1961,
although in operation for such a long time
failed to achieve its object, the Committee
are aware that the omission of the afore-
said words would make the definition
very wide and drastic.” (Interruptions)

SHRIMATI MARGARET ALVA:
That is what we want,

SHRI JAGANNATH KAUSHAL : Buat
we do not want 10 adopt something which
is so wide and drastic,

SHRIMATI MARGARET ALVA:
The men naturally do not want it.

SHRI JAGANNATH KAUSHAL:
Madam, if you blame men, then I have

no hesitation in saying that ladies are
responsible for this menace of dowry.
(Interruptions)  And shall T tell you
now. ..

SHRIMATI KANAK MUKHERIEE:
They take shelter behind it. (Interrup-
Iions)

¢
|

May [ read, in order to understand -
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SHRI JAGANNATH KAUSHAL :
Now. may 1 tell you and the House that
my experience as a criminal lawyer has
brought this thing to surface that in ail
cases of dowry deaths and dowry burn-
ing, the villain is the monther-in-law. (In-
terruptions.)

SHRIMATI MARGARET ALVA:
Sir, I may be allowed to make a point.
(Interruptions)

SHRI N. K. P. SALVE : Sir, the only
point at issne was whether men alone are
responsible. The hon. Member would do
well to remember that mother-in-law can
never be a man. (Interruptions)

SHRIMATI USHA MALHOTRA
(Madhya Pradesh): Is there any evidence
that the father-in-law stood in the way of
taking the dowry. (Interruptions). No.
where has it come (o light that the father-
in-law stood in the way of the mother-in-
law to ask or receive dowry, (IAferrup-
tions)

SHRI JAGANNATH KAUSHAL: I
am not yielding.

SHRIMATI USHA MALHOTRA :
Jt is not a comprehensive Bill. T would like
it 10 go on record and we are not very
happy with it.

SHRIMATI MARGARET ALVA:
Nobody is happy.

SHRI JAGANNATH XAUSHAL: 1
am prepared for the charge of being un-
chivalrous but T will not yield,

SHRIMATI KANAK MUKHERIJEE :
This is such a serious thing and you are
taking it lightly,

SHRI JAGANNATH KAUSHAL: All
right, Madam. 1 have noted your sug-
gestion.

SHRI  VISHVAJIT PRITHVUIT
SINGH (Maharashtra) : Have you come
across the case where a lady constable
burnt her husband, Sir?

SHRIMATI KANAK MUKHERIEE:
1 don't think the hon. Minister is very
serious abowt it. Why should there be
jokes? It is a serious matter.

SHRI JAGANNATH KAUSHAL: I
would only say that our purpose in putt-
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ing this phrase ‘in conection with the
marriage’ is to make the definition practi-
cable, because unless there is a nexus
between the giving of dowry and the
marriage, the whole thing becomes totally
unworkable and totally impracticable, al-
though my definition is also as wide as it
can be. because anything given in connec-
tion with marriage at, before, at the time
of. or even after the marriage, is dowry.
If you take away the word ‘in connection
with marriage’, as I read it, then there
will be no connection between giving of
things and marriage at all  Therefore,
my purpose in suiituting this phrase is
to make the definitfon more intelligible, is
to make the definition more practicable
and at the same time, achieve the same
purpose whi#h the Joint Committee had
in mind, because the Joint Commiftee
wanted the definition to be wide., My
definition is also as wide; but I could not
accept the definition of the Joint Com-
mitte for the main reason, that if I take
away the words as ‘consideration of mar-
riage’ and do nog put in any other phrase,
then. with all respect to the Joint Com-
mittee, T feel that this would not be a
proper definition of dowry. The Joint
Committee further said: “The Committee
have reluctantly arrived at the conclusion
that these words should be omitted.”
They were themselves reluctant; they were
conscious of the difficulty they were fac-
ing. I have only tried to help them in
bringing the definition to that level which
should satisfy them.

Then. hon. Members have taken this
objection that the Committee had given
some other recommendations which we
have not accepted. Firstly, Madam,
don’t forget. those recommendations were
not part and parcel of the report of the
Committee, The Committee was ouly
asked to go into the guestion of the work-
ing of the Dowry Prohibition Act of 1961
and that is why the Commiitee have wise-
ly put all those recommendations not as
part of the report, but separately. What-
ever we thought proper. we have accep-
ted. :

Again you say why we have not ac-
cepted putting a ceiling on marriage ex-
penses. May 1 say, the members of the

B N
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Committees were that some States had
done it but the experiment had not suc-
ceeded. You put it that nobody will spend
more than Rs. 5000—I[ am only talking
hypothetically; they put it at 3000
rupees, that nobody should spend more
than Rs. 3000 on barat on illuminations,
on hand, on everything, And they have
made it a cognizable oflence if the ex-
penses exceed. Do you think any marri-
age can proceed?
(Interruptions)

We have accepted all other recommend-
ations of the Committee where they have
made the offence punishable with more
imprisonment. The scheme of the Act
now is that the minimum punishment is
six months, maximum is two years and
fines are very heavy. All these recom-
mendations we have accepted and may I
say with all humility, almost all Mem-
bers have said so, that more passing of
this law is not going  to abolish the
menace of dowry? Young men and
women have to come forward, who shouvld
refuse to get married wherever dowry is
practised.

My submission to the House is that the
present Bill is a great improvement
on the earlier Bill and if social conscien-
cious of the people is aroused, we will
fee!l we have done a service to the so-
ciety. Arousing social consciencious s
the job of all the social organisations, all
the welfare organisations. As somebody
was saying., the press should come for-
ward. seminars should be organised and
our effort should be to see that the mar-
riage succeeds, not that the marriage
should break down,

Therefore. my submission to the House
is, we have tried our level best to improve
the Bill. According to my humble sub-
mission we have succeeded and 1 want the
blessing of the House.

MR. DEPUTY CHAIRMAN: Now I
shall put the amendment moved by Shri
Ramakrishnan for veference to the Joint
Committee to the House, But I am afraid
Mr. Ramakrishnan has taken the place of
Shri Shiva Chandra ¥&. Yho was every
time moving. . .

|
|
|
|

|

SHRI R. RAMAKRISHNAN : Yes, in
some matters only,

MR. DEPUTY CHAIRMAN : The

question is :

“That the Bill to provide for the <s-
tablishment of Family Courts with a
view 10 promote conciliation in, and
secure speedy settlement of, disputes
relating to marriage and family affaics
and for matters connected therewith,
be referred 10 a Joint Committee of the
Houses consisting of 30 members; 10
members from this House namely :

1. Shrimali Amarjit Kaur

. Shrimati Usha Maihotra

. Dr. (Shrimati) Najma Heptulia
. Dr. (Shrimati) Sarojini Mahishi
. Shri Sankar Prasad Mitra

. Shri Kalyan Roy

. Shri Dipen Ghosh

Shri Heerachand

. Shri Hukmdeo Narayan Yadav
. Shri R. Ramakrishnan

[

Q\O_QO\IO\M&M

—

and 20 members from the Lok Sabha.

that in order to constitute a meeting
of the Joint Committee the quorum
shall be one-third of the total num-
ber of members of the Joint Com-
mittee;

that in other respects, the Rules of
Procedure of this House relating to
Select Committees shall apply
with such variations and modifica-
tions as the Chairman may make;

that the Committee shall make a
report to this House by the last
week of the Hundred and Thirty-
third session; and

that this House recommends to the
Lok Sabha that the Lok Sabha do
join in the suid Joint Committze

- and communicate to this House the
names of members to be appointed
by the Lok Sabha to the Joint
Committee.”
The motion was negatived.
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MR. DEPUTY CHAIRMAN : Now I
will put the motion ;

The question is :

“That the Bill to provide for the
establishment of Family Courts with g
view to promote conciliation in, and
secure speedy settlement of, disputes
relating to marriage and family affairs
and for matters connected therewith,
be taken into consideration.”

The motion was adopted.

MR. DEPUTY CHAIRMAN: We
shall now take up clause by clause con-
sideration of the Bill.

Clauses 2 and 3 were added 1o the Bill.

MR. DEPUTY CHAIRMAN : Clause
4. There is one amendment by Dr.
Mahishi. She is not present, So, the
amendment is not moved.

Clause 4 was added to the Bill.
Clauses 5 to 23 were added to the Bill.

Clause 1. the Enacting Formula and the
Title were added to the Bill,

SHRI JAGANNATH KAUSHAL:
Sir, I move :

“That the Bill be passed.”
The question was proposed.

SHRIMATI KANAK MUKHERJEE :
While welcoming these Bills with reserva-
tions, which I have already stated, I want
to remind the hon. friends through you,
Sir, about one point. While we are fight-
ing for these Bills, we are not fighting
as between men and women. Our fight is
neither against men nor against women.
It is not as if our fighting is going on
geainst men. We are not feminists lik>
that. Our fight is against the common
evils of society. Both men and wongn
should fight together. It concerns both
men and women. When we have child-
ren.. execuse me fore one minute, you
are much younger than me; so I <an
teach you. When we have children the
parents have equal rights and equal dutics
towards the children, So we should look
at sons and daughters as equals. We
must take it as an individual, not as
mother-in-law  or daughter-in-law. He
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may be a man, or she may be a woman.
We must look at these evils from this
point of view. We must awaken the
social sense to atlack these things in the
right spirit, And both men and women
should fight against the men and women
culprits and against the common social
evils. Unless we adopt this correct ar-
proach, these Bills will remain paper bills.
Not only that, it will do much more
harm to us. Thank you.

MR. DEPUTY CHAIRMAN: The
question is : '

“That the Bill be passed.”

The motion was adopted.

MR. DEPUTY CHAIRMAN: Now
I shall put the amendment moved by Shri
Satya Prakash Malaviya for reference of

the Dowry Prohibition (Amendment)
Bill, 1984, to a Select Committee to
vote.

The amendment was put and the motion
was negatived.

MR, DEPUTY CHAIRMAN : Now I
shall put the motion moved the Law
Minister to vote. The question is:

“That the Bill to amend the Dowry
Prohibition Act. 1941, as passed by the

Lok Sabha, be taken into considera-
tion.”

The motion was adopied.
MR. DEPUTY CHAIRMAN: We

shall now take up clause-by-clause consi-
deration of the Bill.

Clause 2—Amendment of section 2

SHRI ASHWANI KUMAR: Sir, I
move :

1. “That at page 1, lines 10-11, for the
words “in connection with the marriage
of the said parties, but does not in-
clude” the words “including tilak tha.ka
r any other article in connection with

o
parties, but

the marriage of the said e
does not include” be substituted.

The question was put and the motion
was negatived.

~
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MR. DEPUTY CHAIRMAN :
) question js :

The

“That clause 2 stand part of the Bill.”
The motion was adopted.
Clause 2 was added to the Bill,
New Clause 24.

MR. DEPUTY CHAIRMAN : Now we
shall take up new Clause 2A.

SHRI ASHWANI KUMAR: Sir, I
move :

“That at page 1, after line 12, the
following be inserted. namely:

‘2A. After section 2 of the principal
Act, the following section shall be in-
serted, namely:

“2A. (1) The total expenditure on
celebration of marriage ceremonies
including baratis, feasts and decora-
tions shall not exceed five thousand
rupees,

(2) Every marriage shall be regis-
tered and at the tlime of registration
a list of all the gifts given shall be
furnished along with their market
value.”

The question was put and the motion was
negatived,

Clause 3—Amendment of section 3.

SHRI R. RAMAKRISHNAN: Sir, I
move

“That at page 2. line 4 for the words
“six mpnths, but which may extend to
two years” the words “two years rigo-
rous imprisonment, but which may ex-
tend to five years™ be substituted.”

SHRI ASHWANI KUMAR:

move:

Sir, I

“That at page 2,—

(i) in line 4, for the words “six
months” and “two years”, the words
“two years” and ‘“seven years”, rtes-
pectively be substituted;

(ii) in lines 5-6, for the words “ten
thousand rupees or the amount of
the value of such dowry whichever
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is more”, the words “five times the
amount of the value of such dowry”
be substituied.

(iii) in line 9, for the words “six
A
months”’ the words “two years” be
substituted.”

The questions were proposed.

SHRI R. RAMAKRISHNAN : Just one
minute, Sir. The Minister in the course
of his reply has said that the problem is
serious. I only want that for six months
you make it two years rigorous impri-
sonment and the maximum be raised to
five years so that there may be a deterrent
punishment. [ suggest that the Minister
may kindly accept it.

MR. DEPUTY CHAIRMAN:
Minister has already replied to that.

The

The questions are:

“That at page 2, line for the words
“six months, but which may extend
to two years” the words “two years
rigorous imprisonment, but which
may extend to five years™ be substi-
tuted.

That at page 2—

@i} in line 4, for the words “Six
months” and “two years”, the words
“two years” and “seven years”, Tes-
pectively be substitated;

(ii) in lines 5-6, for the words

“ten thousand rupees or the amount
of the value of such dowry which-
ever is more”, the words “five times
the amount of the value of such
dowry” be substituted.

(iii) in line 9, for the words “six
months” the words “two years” b;
substituted” b

The motions were negatived.

MR. DEPUTY CHAIRMAN :
question is :

“That clause 3 stand part of the Bill.”

The

The motion was adopted.
Clause 3 was added to the Bill.
Clauses 4 and 5 were added to the Bill.
Clause 6—Substitited of section 7.
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move :

“That at page 3—

(i) in line 37, for the words “ie-
cognised welfare institution or or-
ganisation'' the words  “neighbour”,
advocale, welfare institution, wonien’s
organisation or a civil rights body

. - (registered or unregistered)” be sub-
) stituted;

(ii-) lines 42 to 45 be deleted.”

The question was put and the motion
was adopted.

MR. DEPUTY CHAIRMAN: The
question is:

“That clause 6 stand part of the Bill.”
The motion was adopted.
Clause 6 was added to the Bill,
Clause 7T—Substitution

SHRI ASHWANI
move ;

of section 8.
KUMAR : Sir, I

“That page 4, line 12, for the word
“bailable” the word “non-bailable”
be substituted.”

The questions, was put and the motion

was negatived,

MR. DEPUTY CHAIRMAN :
question is :

The

“That clause 7 stand part of the Bill.”
The motion was adopted.

Clause 7 was added to the Bill.

Clause 8 was added fo the Bill.

Clause 1, the Enacting Formula and the
Title were added to the Bill.

SHRI JAGANNATH KAUSHAL : Sir,
I move :

“That the Bill be passed.”

The question was put and the motion
was negatived.
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(1) The Coustitution  (Forty-eighth
Amendment) Bl 1983,
(I) The Constitution (Fiftieth Am-

endment) Bill, 1984,

SECRETARY-GENERAL : Sir, I have
to report to the House the following mes-
sages received from the Lok Sabha, signed
by the Secretary-General of the Lok
Sabha :— .

0

“In accordance with the provisions of
Rule 96 of the Rules of Procedure and
Conduct of Business in Lok Sabha, I
am directed to enclose the Constitution
(Forty-eighth Amendment) Bill, 1983,
which has been passed by Lok
Sabha at its sitting held on the 23rd
August, 1984, in accordance with the
provisions of article 368 of the Cons-
titution of India.”

(I

“In accordance with the provisions of
Rule 96 of the Rules of Procedure and
Conduct of Business in Lok Sabha, I
am directéd to enclose the Constitution
(Fiftieth Amendment) Bill, 1984, which
has ben passed by Lok Sabha at its
sitting held on the 23rd August, 1984,
in accordance with the provisions of
article 368 of the Constitution of
India.”

SECRETARY-GENERAL : 8ir, I lay
a copy of each of the Bills on the Table.
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The House then adjourned at
twenty-seven minutes past ten

of the clock, till eleven of the
clock, on Friday, the 24th

August, 1984.



