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once if we really want to change the "’

educational system. Thank you, Sir.

¢
[———

THE HIGH COURT AND SUPREME
COURT JUDGES (CONDITIONS OF
SERVICE) AMENDMENT BILL 1985

MR. CHAIRMAN: Now we shall pro-
ceed with the legislative business. The

Law Minister is to move the Bill for.

consideration.

THE MINISTER OF STATE IN THE
MINISTRY OF LAW AND JUS-
TICE (SHRI H. R. BHARDWA.I): Sir,
I beg to move:

“That the Bill further to amena
the High Court Judzes (Conditions
of Servicey Act, 1954 and the Sup-
reme Court Judges ¢Conditions of
Service) Act, 1958, ag passed by the
Lok Sabha, be taken into considera-
tion.”

Sir, this 1s to provide for the en-
hancement of conveyance allowance
payable to a Judge from Rs. 300 to

Rs. 500 p.m, subject to the mainftenance
of a motor-car by him,

Sir, the immediate background for
the need to enhance the conveyance
allowance of the Judges comes from
the Chiet Justices’ Conference which
took place in 1983. The  Resolution
which the Judgeg passed in that Con.
ference asked for chaufleur-driven cars
to the Supreme Court Judges. In
the alternative, it was also provided
in the Resolution that in case it is
not immediately implemented, the con-
veyance allowance of Judges should be
increased from Rs. 300 to Rs. 500. So.
agreeing on the Resoluticn of the
Judges, we have introduced this Bill,
and I hope that it will get support
from all corners of the House,

The question was proposed.

MR. CHAIRMAN: Mr. Mostafa Bin
Juasem,
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SHRI MOSTAFA BIN QUA-SEM (West
Bengal): Hon. Chairman, Sir, the pre-
ing Bill seeking to enhanc€

gsent amend
allowances

the monthly conveyance
of the High Courts and Supreme Court
Judges lrom Rs. 309 to Rs. 50(.) h?\s
been initiated by the hon. Minister in
pursuance. as has just now bgen
stated, of a Resolution adopted to

that effect in the Conference of the
Chiet Justices in 1983. In the fa;e
I dc

of gteep rize in petrol prices,
not thini: that the justifiability of the
Resoluiion of the Chief Justices cam
be put to guestion. But what I think
what can be rightly put to question is
the af{titude of the Central, Govern-
ment towards the Judges, Sir, the Re-
solution was adopted in 1983 and the
Government is initiatinz this legisla-
tion only now in 1985. Now, whe.
vou accede to the gemand of the jud.
ges contlained in the Resolution when
vou concede the demand to be just.
why is this delav in initiating this le-
gistation? This delay. whether it
reflects on attitude of reluctance or
of neglect of both on the part of the
rovernment of India towards the Jud-
ces of the Supreme Court and Hizgh
TCourts. is anybody’s guess.

F1ir, you know that for (uite some
time a demand is belng made Lty 1es-
ponsible persons for a thoro'izh review
by the Government of Intha cof the

Salaries, emoluments and service con-

ditione .of the High Court's and Sup-
reme Coart Judges. Recem lews.
baper reports go to indicate thar the
present Government is seized of the
matter ang the Government is thinking
of making such a review and. if neces-
sary, to make a revision of the sala-
ries. allowances and other emoluments
of the High Courts’ and Supreme Courlt
ldges of our country. My guestion
is:—if the newspaper report is cor-
rect—when you are thinking or revis.
ing the salaries and allowances of these
Judges, then why are vou resorting’ to
this piecemeal legislation or ad hoc
legislation?  The present Bil] only
touches on an insignificant par{ of
the whole thing. A piecemea] legis-



20 The High Court and
Supreme Caurt Judges

lation, Sir, you will agree, is not good,
and a piecemeal legislation in this par-
ticular respect relating to the Judges
of the Supreme Court and High Courts
of our country is not in keeping with
the status of the law-making body,
that is Pacliament, not to speak of the
status of the persons for whom this
legislation is meant.

Sir, 1 this connection I would like
to draw the gttention of this august
House. ang particularly of the Gov-
crninent, through you, regarding the
condition of service, emoluments ot the
vast number of Judges in the Sub-
ordinate Judiciary stretched through-
out the country. Sir. it would be no
exaggeration to say that in the majo-
rity of cases. a huge -number of Jud-
ges in the Subordinate Judiciary have
to act under most dismissing circums-
tances. in trying circumstances, and
One may even rightly coin thoge as
sub-human conditions,

I think there will be no two opin-
jons in this august House that the
emoluments, the salary and other pri-
vileges and [acilities and service con-
ditions c¢f the Judges of the subordi-
nate judiciary of our country need im-
mediate improvement I would like to
soy that in spite of our having a
federal systemm of Government in the
country. the founding fathers did dis-
pense with a gual judicial svstem as
is operative 1n the United States of
America or in some other federal co-
untries of the world. Instead the
foundingz fathers prescribed a single
integrated judicial system in the coyn.
try. This being so, the Government at
“the national level or at the Centre
could not leave the whole matter to
the States. There wil] be nothing
new if I say that discontented Judges
or to put it in other words, Judges
with suppressed discontentment can.
not be expected to vender the gquan-
tum and quality of service expected of
them. So, I would request the hon.
Minister to look at the whole thing
again.  You cannot leave the entire
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matter to the Stateg because they are
short of funds. The Central Govern-
ment cannot sit tight over their con-
dition. h

What is the condition under which
they have to work. Just to make a
reference to thai, I may say where
the B.D.0Os, they have a right to use
official cars. An Assistant Engineer
in the P.W.D. Department can use
official car, the Sub-Divisional Judicial
Magisirate cannot dc so. In order
to attend their courts, they have to
travel by buses or by general convey-
ance. The irony of the situation is
that in some cases they have to travel
with the alleged criminals constantly
running the risk of being intimidated
on their way to the court. So, you
should give a serioug thought to this
problem.

I think a discussion on the present
Bill provides us an opportunity to dis-
cuss the gtate of the independence of
judieiary in our country. I fully con-
cede that free and independent judi-
ciary is one of the most essential pil-
lars of democracy in our country. In
the Indian scheme ci things where the
Constitution hag been given the sup-
remacy. What is needed at the gov.
ernmental level is some gort of mutual
cooperation among the three armg of
the Government and a balance has to
be struck among the three arms of the
Governmen!. Viewed from this an-
gle. the concepi of the independence
of the judiriary shoulg come to mean
that the judiciary should be free from
undue. unnecessary and arbitrary in-
teference from the other two organs of
the Government particularly from the
executive organ which is armed ‘with
the power of making judicial appoint-
ments znd transfers, ete. It is for
this reason that any design on the .
part of the executive to establish 1its
ascendancy over the juditiary even
though it is in the guise of instituting
parliamentary supremacy should
be opposed.

Sir, so far as the appointment of the
Judges of High Courts ang Supreme
Court is concerned, we know the con-



31 The High Court and
Supreme Court Judges

[Sh. Mostata Bin Quasem|

stitutional position. The  constitu.
tional right to apooint judges rests
with the President. But for obvious
reasons, practically speaking, it has
come to be a prerogative of the execu.
tive. But it cannot be an exclusive
or unfettered prerogative of the ex-
ecutive. That is my point. For the
sake of maintaining the independence

of judiciary, it is not enough that
Judges should be independent.
What js needed more is that they

should be ‘seen as independents’, so
that the Judges may be seen as in-
dependent. The power of selection
of Judges should not be entirely left
to the sweet will of the Executive,
if it is left to the sweet will of the

Executive, and it the Executive
entirely acts on its own, it may
result in suspicion and misgivings

in the minds of the people re-
garding the motive of the Executive
behind such selections. So, if this
feeling is to be removed, our sugges-
tion is that at least in the case of ap-
pointment of Chief Justices, you
should make an arrangement for hav-
ing consultation with the national Op-
position leaders of our country. That
will help a lot in removing this sus-
picion which is there,

Sir, with your permission, I would
like to dwell on one or two aspeets of
the Government’s policy.

MR. (CHAIRMAN. You have one
more minute. Whatever you want to
say, you say within that time,

SHRI MOSTAFA BIN QUASEM: Sir,
the Government's persistance with the
doctrine of committed judiciary con-
tinues to be a cause of grave concern
and alarm for maintenance of inde-
pendence of the judiciary in our co-
untry.  Sir, the Government is still
pursujng the policy of transfer of
Judges.  Thig policy of transfer of
Judges gives the scope for pick and
chaase by the Government of Judges
from the point of view of its own poli-
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tical consideration.  Sir
turbing feature is this. The Govern-
ment is having so many officiating
Chuer Justices in the iigh courts Till
very recently, no fewer than nine ot
the 17 Chief Justices were officiating
Chief Justices. The whole thing
amounts to this as if the officiating
Chief Justices are kept on probation
and the Government is constatly exam-
ining their performance, their way
of thinking their way of acting and

another dis-

. after that if the Government is plea-

sed, they are confirmed. Sir, this
shortcoming has, perhaps, led to an
hon. Justice of the Supreme Court
to make a recent remark which has
already caused a stir both inside this
august House and the other House, So,
I think, the Government has failed to
have healthy norms regarding the
appointment of Judges in our country.
And until the Government evolyves
some healthy norms on the basis of
a national consensus, such misgivings
will lie in the minds of the people. Sir,
there are other shortcomings. . . .

MR. CHAIRMAN: No more time

i
left. §

SHRI MOSTAFA BIN QUASEM:
With these words, Sir, I conclude.

SHRI BAHARUL ISLAM (Assam):

" Mr. Chairman, Sir, I rise to give sup-

port to, the High Court and Supreme
Court Judges (Conditions of Service)
Amendment Bill of 1985.

Sir, the hon. Minister of State for
Law and Justice has already stated
the objectg of this Bill. Of course, the
increase of Rs. 200 from the original
Rs. 300 to, Rs. 500 by way of what is
known as the car allowance is a
meagre amount. But even then it is
a welcome gesture on the part of the
Government. In addition to this, we
understand that a number ot other
measures have already been taken by
the Government., For example, the
dearnesg allowance of the High Court
and Supreme Court Judges is now
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made admissible to the extent of Rs.
0950 or so. And we know, Sir, that
thege salaries anrd these amenities are
not lasge salaties and not large ame.
rities. During th= British regime. the
origina salary of a High Court Judge
was Rs. 4.000 which is today equiva.
lent to abour Rs. 80,000, if not more.
But in a poor country jike India, it is
not po sible to way a salary of  ERs.
20.000 to a High Court Judge. And
proportionately also, the salaries of
the Chief Justices of the High Courts,
the salaries of the Judges of the Sup-
reme Court and the galary of the Chief
Juslice of the Supreme Court will have
to be raised. It is not possible. But
even then, certainly a raise should be
made to an extent that the Judges may
reasonably live in some comfort in the
counfry so that they can deliver the
real justice to the geople.

I would like *o make a few sugges-
tions to the Government for considera-
tion. So tar as the Chief Justices of
the High Courts are concerned, they
get, what is called, a sumptuary allo-
wance of Rs. i), I think, per month
awnd the Chietf Justice of the Supreme
Courts and not paid this sumptuary
Coart are also paid this sumptuary al-
lowance but the Judges ot the High
Courte are not paid this sumptuary
allowance. My respectful submission
would be that this gnomaly should be
removed and the Government shoul”
also consider pavment of this allowance
to the Judges of the Righ Courts.

There is an argument advanced that
because the Salaries and other ameni-
ties to the Judzes of the High Courts
and the Supreme Court are meagre
and as a result, talent is not attrac-
ted. As I submitted, the galary ori-
L‘.inally of a High Court Judge was
Rs. 4000 which was reduced to Rs
3300 after independence. Propor-
tionately, it should have been Rs.
80.000 per month by now. which is
not possible. Now, as I said. the
argument advanced is that because of
meagre salaries. real talent is not

451 RS — ?
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attracted. 1t is, of course difficult
to understand what is meant by ‘talent’
perhaps what is meant is persons with
a good practice at the Bar should be
there, But as you know. the advoce-
tes with such practice are earning at
least Rs. 20,060 to Rs. 40.000 per
month, and even if the salary of the
High Court and Supreme Court Jud-
geg is raised to Rs. 10.000 or Rs.
15,000 per month—which can possibly
be raised, (because I know when I
‘went to Malaysia, I found the salary
of a High Court Judge in terms of In-
dian currency, comes to about Rs.
12,000 per month).—those advocates
mav not be attracted. because they
have a lucrative practice at the Bar.
To my mind. there are two categories
ot people: those who care very much
for money, and the other kind who
care more for prestizge. Advocates
earning Rs. 50,000 per month will not
feel inclined to take up the job but
there wil] be the persons of the se-
cond category. Our Judiciary has
earned a lot of orestige. honour and
respect and our judiciary is taken in
a high esteem by the veople. Even
today. possibly. amongst all the organs
of the State judiciary is ore organ
that commands the maximum respect
from the people of the country, and
this is no, mean a compensation.  So,
there are people in the subordinate
judiciary and advocates who will care
more for this heonour. for these values
of life and other ethical values and
they will certainly be zttracted to the
judiciary. Even then, at least some
sort of amenities, some sort of mini-
mum financial help should be offered
to them. Under article 217(2y of our
Constitution. the qualification of a
judicial officer, or a person fo be ap-
pointed a Judge of the High Court, iS
at least 10 vears’ practice at the PRar,
A very good practice at the Bar should
not be the only qualification. The
real qualification shoulq be honesty in-
{egrity allegiance to the Censti*utior
and the objectives enshrined in the
Constitution understanding the chang-
ing social conditions of the country
absolutely secular outlook. belief in
ethical values and the like, A lawyer
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with such values is suitable to be ap-
pointed a Judge of the High Court.
Our Indjan judiciary has earned @
great reputation 1n the international
field. Our judiciary, our High Courts
and Supreme Court are held in high
esteem everywhere.

When I hag occasion to tour several
countries in Europe and also in Asia,
I found that our High Coui's and
Supreme Court are Xkept is high es-
teem. I know that our judgments
are citeq at least in Malavsian courts.

Now. what is the basic function oL
the iudiciary? Sometimes, we find that
—we see from newspaper repborts—the
judgements of the High Courts and
the Supreme Ccurt are criticised by a
section of the people. The judge.-
ments in the case of ordinary litiga-
tions, whether it is civil litigation or
eriminal litigation, are not taken no-
tice of by these critics. But if a
judgement involves an ideological
guestion, may be with regard to pro-
rerty, may be with regard to some
personal laws, it comeg t8 e criticised.
This is natural in a democratic cO-
untry like ours. Certainly, it will be
criticised bv those sections of the peo-
ple with whose views a particular jud-
gement comeg into conflict. Particu-
larly, in the Supreme Court and in the
High Courts, great battles are fought
by way of writ petitions. great battles
for ideological purposes, with rezard
to ownership of property, transfer of
property. family laws and so on. For
example. for enforcement of funda-
mental rights, or assumeq fundamental
rights or if possible to make the Dir-
ective Principles justiciable. In such
matters, when judgements are delive-
red by the Supreme Court, naturally,
some of these judgements are liable
to be criticised by some sections of
the people, It is most welcome in a
democratic country. It is the duty
of a judge, in my respectful submis.
sion, in trying such cases, to adjust
the divergent claims in such a manner
as to help for gradual transformation
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of the society into one, as envisaged
in the Preamble of the Constitution,
namely, a society, socialistic, damo-
cratic, secular in character.

It is often said that the judiciary
should not be committed. Certainly
not. Nobody says that there should
be a committed judiciary. If a judge
is committed, he is not worth his salt.
It the judiciary is committed it = the
commtment ig made to the dictates of
the Government, that judiciary will
not be worth its salt. But at the
same time, I would submit, with great
respect, that the iudiciary shoula he
committed to the Constitution. It
should be committed to the Preamble
ot the Constitution. The Preamble
is well-known. The judges. 35 =svch,
should be committed to the aims and
objects of the Constitution as envisa-
ged in the Preamble. Our Constitu-
tion says that we are gradually pro-
ceeding to be a society, a socislistic
type of society; a secular znd Aemo.
cratic society. In writing judgements
on ideologica] matters, certainly, the
judges will have to keep an open mind
on such subjects. When they do so,
they cannot be said to be committed

in the orcdinary sense of the term.
Then.

MR. CHAIRMAN. Your time is up.

SHRI BAHARUL ISLAM: I am fini-
shing in a minute or two. It is
said that there should not be ‘sychop-
hant™  judges. I entirely agree. There
shoulg not be sychophant judges in
the High Courts and in the Supreme
Court. But at the same time, the jud-
ges should be discreet in their utteran-
ces and should not publicly  criticise
their colleagues in the High Courts
and in the Supreme Court. It ig gaid
that the mind of a judge shoulg be
open, but his mouth should be closed.
The mouths of the judges of the High
Courts and the supreme Court should
be closed. A judge should not criticise
his colleagues or make some obzerva-
tions against his colleagues,

Now, on the question of selection
and appointment of judges, one hon.
Member just now mentjoned that there



37 The High Court and
Supreme Court Judges

snould not be any ‘pick and choose’.
Certainly, not. There should not be
any pick and choose, in the case of
appointment of judges. But how to
select a new candidate either from the
subordinatle judicial sevice or irom
ihe Bar? An experienced Chief Justice
will be knowing who are the suitable
candidates from amongst the subordi-
nate judicial officers, or from the Bar.

L if a Chief Justice is new, who has

«n transferred from outside, he can
2Iso select suitable candidates from
the Bar or from the subordinate judi-
cial officers, if he cares to consult his
tenior colleagues.

There will be no difficulty about it.
He will have to see that these are the
rersons who will understand the ob-
jiective of the Constitution, the real
iunctions of the judiciary, whose
tharacter is sbove question and who
should be recommended for appoint-

ment as a Judge of the High Court,
Thank you.

SHRI R. MOHANARANGAM
(Tamil Nadu): Mr. Chairman,
Sir, the High Court and

Svpreme Court Judges (Conditions ot
Service) Amendment Bill 1985. seeks
io enhance the ctonveyance allowgnce
for the Supreme Court Judges and
the Idigh Court Judges from Rs. 300 to
Rs. 309, The hon, Minister has sta-
ted in his speech that during the Chief
Justices Conference held two or three
years eariier—i.e. in the year 1983—
they had demanded that the convey-
ance allowance should be increased
from Rs. 300, to Rs. 500, and that is
the reason why our Minister has come
forward and introduced this Ril on
the floor of the House increasing the
allowance from Rs. 300 to Rs. 500. I
do not know how the Chief Justices
came to the conclusion that this
shoulg be increased only by Rs. 200.
Considering the price 1evel in the year
1983 and the price level in 1985, and
rarticularly the hike in the price of
petrol, the resolution should have de.
manded not an increase from Rs. 300
to Rs. 500 but from Rs. 300 to Rs.
1000. With Rs. 500 you cannot pur-
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chase even 70 litres of petrol and with
70 litres you can travel only 700 kilo-
meters. That is not sufficient for the
Supreme Court or High Court Judge
to trave] from his house to the High
Court or Supreme Court, as the case
may -be.

As for the seryices conditions ot
the Judges, it is a well known fact that
they are not in a position to Say any-
thing for the simple reason that they
do not have a union to represent
their ‘case. And they themselves can-
not come forward to speak about the
general service conditions of the High

Court Judges. Nobody speaks about
them and they themselves cannot
come forward and talk about these.

Also we expect the Judges to be purer
than Caesar's wife. 1 do not know
how we can expect it when we give
them a meagre salary of Rs. 4,000 to
a Supreme Court Judge and Rs. 3,500
to a High Court Judge. And when any.
body says that 8 lakh cases are pend-
ing in the High Courts and Supreme
Court, these are the main reasons
why 2ll these pending cases are not
tackled in time. Supposing for
example T am a High Court Judge
and our hon. Law  Minister is
an advocate appearing in g murder
case, I will definitely think that while
I get Rs. 4000 per month, he is getting
Rs. 4000 for one appearance. My con-
centration, my energy would be only

on that particular point. Unless and
until we improve the service condi-
tions of Judges and increase their
salary. we cannot expect the justice

that we expect now from them. Not
only is it a question of salary. as a
trade-unionist I can point out that it
as a company employee I have a
grievance, I can a!' once from an Aas-
sociation, convene a meeting and talk
about my grievances and difficulties,
whereas High Court Judges ~annot
talk like that. If it is a Government
employee, they can come forward and
represent their case before anybody,
but to whom will they represent iheir

case? They can only convene g con-
ference where they can talk about
their grievances and after two years

our Minister gets the sympathetic con.
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sideration to introduce thig Bill after
they had passed a resolution in their
conference, But 1 want to know speci-
fically from the Minister if this will
be given retrospective effect, or it is
going to be given from this month

only. All these things we have to
state.

Before stating all these things, ¥
would like to point out the difficulties
in regard to the service conditions of
the High Court Judges. What aboul
the housing problem? If at all a Judge
comes out of his house and intimates
te Government that he wants a sepa-
rate bungalow, Government will give
him a Type A bungalow of rental
value of Rs. 4000 or 5000, whereas it
he stays in his own house, the Judge
is given only Rs. 350. That is what
almost all the Judges in my State and
in different States get. That is why 1
request our Minister to give g consoli-
dated sum of Rs. 2000 as house-rent
allowance for the High Court Judges

as well as for the Supreme C'ourt
Judges.

Already we have pointed out on the
floor of Parliament that there should
not be transfer of Judges. But T am
not going into that questlon and other
arguments and I do not want to ursue
about the condition of Chies Justices on
transfer from one High Court to ano-
ther High Court. But my point is,
it at 1l any Judge is transferred from
one High Court to another High Court
he should have adequate knowledge of
) the language of that particu-
12 Noon lar State.

Unless and until he possesseS
knowledge of the regional langu-
age of the particular @tate, a Judge
should not be transferred. I do not
say that he cannof be transferred, but
unless and until he possesses sound
knowledge of the regional language of
that particular State, he should not
be transferred from one High Court fo
another High Court.

My friend, Mr. Valampuri John, has
written an article just a week  ago,
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stating that the Judiclary, one of the
arms Jf the Government, has violent-
ly ‘wisteq the other two arms, Leals-
lature and Executive thecause of the
menace of .Judge-mace laws. I do not
know what those Judge-made taws
are. Nowadays it is common every-
where, in almost all the High Courts,
he says. 1 do not know how far it
is true. But I personally feel that
this poor salary is responsibie for
everything. Unless and until,  Mr
Minister, you give sufficient salaries fo
the Judges and increase their allow-
ances to the satisfaction of the Judges,
we cannot expect full justice from the
Judges 1 do not blame any particular
indjvidual for all this. Society is
responsible, you. the Government, are
responsible. for giving these low sala-
ries. They exist as they were in 1950
and there has been nc change since
then. I do not want to go bheyongd
the scope of the Bill

I personally feel that this allowance
raise from Rs. 300 to Rs. 500 is not
sufficlent, We have to increase it fo
Rs. 1.000/-.

Thank you, Sir.

SHRI BIR BHADRA PRATAP
SINGH (Uttar Pradesh): Mr. Chair-
man, Sir. [ am thankful to you for

this opportunity and alse to the leamn-
ed Law Minister for introducing this
piecemeal legislation althcugh 1 expect.
ed that other aspects of their servies
will alse he looked into through com-
prehensive legisiation.

While appearing before a High Court
Judge, I asked him whether his class
of service was covered by Civil Servi-
ces. He #aid, “No. We are holding 1
constitutional post and we expected
that our conditions of service would be
better. But unforfunately, I find that
the conditions of service of the High
Court Judge are semewhat inferior to
certain classes of civil servants.”

Now, when our Law Minister refer-
red to the Chief Justices' meeting and
the suggestions made by them, pro-
bably all the Chief Justices of all the
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rugh Courts suggested that there
should be an increase in salary. The
second suggestion was, of two High
Courts at least, that they should be
given income-tax-free salary. Then
the third suggestion was that there
should be increase in pension and in-
crease In comveyance — allowance—to
which this Bil] relates—grant of sump-
tuary allowance and raising the re-
iirement age of High Court Judges. J
think much of these suggestions needs
serious  consideration and the com-
prehensive Bill to which I was refer-
fing should contain many of these
things for the fulfilment ot those
expectations—that the Judges should
he impartial, they should not mix with
osther sections of the society, they
shoulg live a iife of their own—and
for all that it is necessary that cer-
tain conditions should be created for
them. Now, the question of salary is
assigned to three arguments, Firstly,
because ‘here is price rise, secondly,
because there is a change in the ecco-
nomic sitvation and. thirdly, because
there is inflation. I think there are
Zood reasons why that aspect of the
matter should be considered. Other.
wise they cannot have a ccmforlable
iife. Other allurements will creep in.

I am sorry to admit that so far as
the lower judiciary is concerned, in
the District Courts, up to the level
of District Judges corruption is gra.
dually and slowly creeping in. I may
also admit that some of the High
Courts are also not free from this. 1
do not want ‘o mention any High
Court, but this aspect of the matter
will have o he looked into because
fhe increase in prices, changing eco-
nom'c situation and inflation are in«
fluencing ‘heir way of life. Now, Jud-
ges are not expected 1o go out and
speak for themselves. Se, I feel that
our Law Minister will consider this
asp2ct of the matter and bring a com-

prehensive legislation looking to other,

conditions.

Somebody just remarked from the
Onpposition gbout committed judiciary.
What is wrong with a committed ju.
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diciars? The question is: Commit.
ment to whom? Qur ex-Judge of the
Supreme Court just remarked that
they should be committed to the Con-
stitution. Yes, cause of justice may
also be included into that commitment,
Then, changing national requirement,
that is the need of a developing society
changing from a feudal structure,
from a backward agricultural econo
my to a modern society, That should
not be obsiructed. What I mean to
emphasise is that the transformation
of the society from a backward socies
ty to a modern society, should not bha
cbstructed by the judiciary. And L
find that many of the amendments
that have been introduced in our
Constitution, were, as a consequence
of some of the judgements that were
delivered in the Supreme Court, es-
pecially with regard to the preservas
tion of the property rights. I feel ihat
the judiciary, being the third branch,
an independent branch tried to mis-
interpret our legislationg for transfors
mation of the society from a backe
ward sociely to a developing society.
Thus, the judiciary played a role of
obstruction. I ‘hink the commitment
of the judiciary should be to the cause
of change, transformation, which 1§
the biggest need of the time.

Many other things have been said.
Somebody said that transfer of Jud-
ges should not be resorted to. Why
not? You think that every High Court
must sit only in segregafion? Single
Judge jurisdiction is so very limited
that I do not think that you require
use of local languages, and the lan«
guage which is generally used in the
court of law is sufficient to meet the
needs. But where there is a problem
of regional languages, out of the itwo
Tudges, one Judge can be one who is
knowing the local language, and the
nther Judge can be English-knowing.
So, there is no difficulty. As far as
Judges are concerned. it is very essen.
tial. looking into the whole national
pattern. that there should be nation-
al integration and I think transfer of
Judges will be necessary.
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One of the suggestions which has
been repeateq time and again is that
justice should be taken out from the
Home Ministry, as Mr. M. C. Setalvad
emphasised it very often and sugges-
ted the same to be put directly under
the Law WMinistry. I think that is a
very good suggestion looking from the
point of view of the independence of
the judiciary and from other consi-
derations because then our Law Minis-
ter will not be affected so much in
bringing a comprehensive legislation

and reforming the judiciary.
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While concluding, I would say that
other facilities such as house. medi-
cine, education of their children and
other things should be provided along
with the allowance which has been
increased a little bit and which requi-
res 10 be increased further.

With these words, I  support this
Bill.

SHRI GAYA CHAND BHUYAN
(Orissa): Mr. Chairman, Sir, while
supporting the Bill, I want to say that
there should be increase in the sala-
ry of the Judges and also other facili-
ties available even 1o the Secretaries
of the Government should also be
given to the High Court and the Sup-
reme Court Judges because the sala-
ries, the Judges of the High Court
and the Supreme Court and even the
District Judges and other judiciary
officers are getting are those of the
pre-Independence era. Now, the value
of mopney has gone down ten-fold.
Where one rupee was required then,
ten rupees are required now. So, sala-
ries and allowances and other facili-
ties should be given taking into consi-
deration the reduction in the value of
money. Sir, I suggest that the Dis-
trict and Sessions Judge should be
given the same salary of an LAS.
officer. I agree with the previous spea-
ker tha* there is carruption in our ju-
diciary. I feel, to root out corruption
ang to increase the efficiency in our
judiciary, the Judges salaries should
_ be increased. If the galary is atirac-
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tive, they can attract the best talen-
ted people to the judiciary. The quali-
ly of our Judges is also decreasing
day by day, because the best talented
persons in judiciary are not attracted.
Our Judges work from morning to
night. Even on holidays also they
work. | suggest that the salaries
should be in proportion to the quan-
tum of work they put in.

There is & large number of backlog
cases pending in different courts.
Their number has increased manifold.
To cope with the quantity of worlk,
the number of Judges in the Supreme
Court, High Courts, ete.,, should bhe
increased significantly. The Ministry
of Law should fix a time-limit for
disposing of civil, criminal and other
cases.

Alternatively, the Government of
India. should set up a Tribunal at the
national level wilh the same powers
and status as enjoyed by Supreme
Court and High Courts, and their ad-
judication should be made final. It
should not be questioned in any court
of law again so that the backlog cases
can be disposed of quickly.

The poor people who are not able {0
get two, square meals a day should be
given free legal aid. The rich litigants
can afford fo delay the case for even
20 years. But the poor people cannot
afford it and so I request the Gov-
ernment to provide legal aid to ihem.
It is rightly said that the justice da-
layed is ijustice denied.

Regarding the procedure for ap-
pointment and transfer of Judges. in
Article 217 (1) of the Constitution, it
has been laig down that the “consul
tation with the Chief Justice of India”
should be made. But, in my view, the
word “consultation” should be man.
datory and obligatory. It should not
be interpreted as the desire and sug-
gestion of the Chief Justice. The
norms of convention of the suitability,
security and efficiency which had been
followed for a long time, has been
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given a go-bye. I teel it should be
again followed. And in case of super-
session, it should not be arbitrary.
There should be very few such cases.
V/hen there is a talented  judse,
ihere the question may arise.

“R. CHAIRMAN:
tizished.

I think you have

SHRI GAYA CHAND BHUYAN:
{One minute. Sir. Moreover, the laws
which we are now following were fra-
med during colonial rule to rule this
ccuntry—the  Evidence Act, the Cr.
. C.. the C.P.C., everything to delay
the cases. So, now it is high time to
that they are changed to expedite
disposal of the cases

£ee

the

Then the judges should not be allo-
wed, after retiremeni, to hold any
office in Government or in private bo-
dies. as in the case of the Comptrol.
ler and Auditor General of India, the
chairman and members of the public
service commissions, etc.

Then the Ministry of Justice should
e ander the Ministry of Law. 1 do
not see any argument for keeping the
Ministry of Justice in the Home
Ministry when there is g separate
Wivistry of Law.

Jany people have said about a
cc »mitted judiciary.

“TR. CHATRMAN: You have excee-
ded your time. You can keep it for the
next occasion. Mr. Mahendra Mohan
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THE DEPUTY CHAIRMAN:  ¥es,
Mr. Jaswant Singh.
SERI JASWANT SINGH (Rajas-

‘han,: The purpose of this Bill is very
I'mited and as far as that limited pur~
pose 1s concerned, there is no dispu-
t:ng 1t and there is no objection {o it
‘there is also the fact that in this
tiouse as also in the other House,
Iwadam, most of the speakers have
cpened up the debate, having chosen
to consider the whole question of the
judiciary and a number of points have
already been mcde about committed
judiciary, about independent judiciary,
about remuneration to the judici-
ary, etc. The task which is placed ona
spezker like me is some what more
difficult and it is gifficult to speak on
this withou: being repetitive. Yet,
Madam, I shall endeavour not {0 be
0.

Madam. [ subscribe to the view that
somewhere in our independent exist-
ence, the whole concept of justice and
of law has gone sericusly wrong.
There is a conceptual wrong that has
taken place and if a fracture has -es
sulled therefrom there is also dis-
harmony. I cannot better exemplify
what I am trying to say than to point
to the majestic chair on which you
sit, the Ashoka Chakra, the symbol
or Emblem of our State, which is just
above ysur head and the symbol of
scale or balance, the scale of justice,
down below.

SHRI H. R. BHARDWAJ:
her. . . .(Interruptions.}
“Behs'd her”.

Behold
I just said,
I shall not repeat it.

SHRI JASWANT SINGH: This is
my difficulty, Madam. This is precise-
1y the difficulty that I face when I am
trying to make my point.

Now, Madam, 1in these two symbols,
in the presenilation of these two sym-
bols, T submit, is precisely where dis-
harmony has arisen. There jis the Oc-

cidental symbol, the scale of justice,
which is just behind your head and
there is the Oriental symbol, the
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{Shri Jaswant Singh]
Chakra, which is more than
because India is not merely Oriental
India it has a civilisational, rational,
ethical and mystical concept, which
we have adopted for ourselves and
that is the concept: “Satyamer Ja-
‘yate”. Mankind’s history through mil-
lennia has established that satya does
not triumph and it has not triump.
hed through millennia and it is an
established fact and yet we adopled
this concept. When we had adopted
it, it is not as if we did not believe 1n
it. Every Indian believes that truth
shall triumph bu* when 1t will trium-
ph, one does not know. The Occiden-
tal concept is that honesty is the best
policy. They taik about the limited
aspect of honesty and then they relale
it to policy and they give it the adjec-
tive of its being the best policy. At a
certain stage in the evolution of the
West, Madam. following upzn the In-
dustrial Revolution., the middle clas-
ses became industrialised replacing
the established aristocracy and thev
found that the best policy was to nave,
and to continue, something very prac-
tical like “Honesty is the best policy”.

oriental

But that does not apply to India. We
adopted to ourselves: Satyamev-Jayate,
know from

a concept which we
millennia has never really been esta~
blished as a fact. Now. what does it
do to us” Before that there is another
difficulty that arises. It is not axio-
matic that if you have law you shall
necessarily have justice. Merely {0
have law books. merely to have the
structure of law does not result in
justice to the citizens for whom that

Yaw is being created.

suffering {rom two
conceptual wrong
persist with.
wrong,

Now, we are
things. There is a
which we continue to
Because of that conceptual

conbined with the fact that to have -

law it is not axiomatic that justice
will result, it compounds our difficul-
ties, because the concept of justice
has got flawed. Then the implementa-
tion, the administration of oyr law.
then the interpretation of law has got
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flawed because the concept ot justice
1s wrong. When the interpretation
becomes faulty then the implementa-
tion of law becomes unjust. How
does .it become unjusi? Through the
entire apparatus of police, of the jail
administration, of languishing under-
trials who gpend their lives in jail. To
them no law applies; to them the con-
cept of justice is a dead concept.
What does the State then do? The
State, to contend, to cope, with every
different manifestation of publiec dis-
content, comes up with a separate
law. I started by saying that the
object of this particular Bill is very
limited. Other gpeakers have talked
about various detailed aspects of the
wf‘lole system of jurisprudence, etr.
With none of those points one car
l'lave possibly any dispute. It ig the
fundamentals of law of about ‘which I
talk. I submit this, through vou.
Madam, tor the consideration of the
hon. Minister.

Now. because of flows in implement-
ation and interpretation of our Senhse
Of justice, three things resuls, One is
de}ay, the other is complexity and the
thirg is costs. A number of gpeakers
have spoken on this point also—delgy
?nd the usual cliches: Justice delayec;
Justice denied. Complexity of law: Il;
Is so complex angd it is g0 costly that
it is in elfect unjust. And 1f we
have to requce the gap between law
and justice, then we have to eliminate
delay, we have to simplify and we
ha.ve to reduce costs. In as tar as
this Bill goes towards admitting som;?
fof lthe' known, establisheq, existing
.au. ts in our system of jurisprudence
it is only 3 small—tiny step, Aftef
all. what ig being done is to enhance
a vel.ry marginal cOncession  very
farginal facility which is available fo

e Judges of the Supreme Court and
one can possibly not have an 'di
culty in saying. it i y ol
s ddayesélr;gc;c _;}Vell.,t it is some-what

ion, it do
enough, but even if it ;10:: 11;]1;): g;’ f:f'
enough, even it jt is delayedg it s
welcome as far as it goes, R
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Coming specifically to the question
.. the Supreme Court, Madam, !
would submit for Government’s con-
sigeration that you must please re-
examine this whole question of the
appointment of Justices, of their fe-
nure and of their transfers. A num-
ber of others have spoken at length
on this matter. You can explain it
either way. Unless this whole gues-
tion of appointment, tenure and trans-
fers 1s made to appear in public mind
2s to be beyond the Executive’s con-
irol, as to be above the  Executive
vou would have flawed further the
whole concept of justice and law that
we have in our country. It hardly
bears repetition. we all know, that
irom the trial court. from the small
causes court, to the appeal court, to
the Supreme Court, the backlog, the
sheer volume of work is such that it
s mind-boggling where is one {o be:
cin to correct thig flaw from? I do
believe that if we reimpart to the ju-
diciary  the status—and this is my
next point—if all of us purposefully.
deliberately, reimpart to the judiciary,
{rom the lowest level to the highest
level, the statug which rightfully be.
Jongs to them. which is justly theirs,
ithen I think we would be making a be-
ginning towards closing this gap bet-
ween law and justice. This particu-
'ar Bill is about remuneration and a
number of speakers have said that
‘he remuneration now gvailable not
just to the justices of the Supreme
Court or of the High Courts, but all
the courts, is pitifully small. It does
not bear repitition to go on and on
explaining why it is pitifully small,
We all know it is pitifully small, And
the small allowances now proposed
may perhaps mitigate only a fraction
of the difficulties under which the
Justices work. The specific query I
would like the Minister to reply is
about backlog. I am in correspond.
ence with the Minister though I have
not been [avoured with a reply, but
it is not the Minister of State who is
responsible. 1 admit, it is the Minis-
ter though I don't differentiate between
the two with the Government subs-
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cribing. perhaps wrongly, to the sys
tem of Cabinet responsibility in the
parliamentary system in which we are
all participating. But. however, the
Minister of State has declined any
responsibility for non-reply to my let-
ter. My letter refers specifically to
backlog. We run 1nto hundreds and
thousands of pending cases in the
Supreme Court. But I am not going
into the aspect of those hundreds of
thousands of cases and the figure given
of guch cases is on record in the House
and it dees not deserve to be repeat.
ed. I am .more particularly concern-
ed about the cases which number. I
am informed, is about 30 to 40, in
which the case has been heard but the
judgment is pending. the judgment is
awaited; in some cases it is awaited
lor as long as three years, four years.
This, I find, is very difficult to accept.
In this particular matter if a judgment
having been pronounced. the written
judgment itself is not given, then I
think a serious injustice is done. |
did also ask the Minister what would
happen if in the meanwhile the Jus-
lice comes to retire and the judgment
has not yet been written or the Jus
tice is transferred. Therefore, one
has to look at this whole guestion with
a dispassionate eve and I would re-
quest the honourable Minister to
please throw some light on this part.
cular aspect of justice in the Supreme
Court. (Time bell ings). T thank you,
Madam, for your consideration.

SHRI MADAN BHATIA (Nominat-
ed): Respected Deputy Chairman, I do
not wish to go into the larger ques-
tions which have been touched by the
honourable Member on this side be-
cause this is a very innocuous Bil] re-
lating to one of the conditions of ger.
vice applicable tgo the High Court
Judges and the Supreme Court Jud-
ges. 1 can only say this much in the
context of this debate that although
the Indian Constitution has not incor-
Porated specifically the doctrine of se.
par‘ation of powers, namely, the exe«
cutive, the legislative and the judicial,
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the whole Constitution, in fact is im.
* sued with the spirit of this doctrine,
and the Supreme Court in one of its
sudgments has held that this is a very
practica] doctrine which should be fol-
lowed in this country while interpret-
ing the Constitution. Some of the fa-
mous jurists in the 18th and 19th cen-
“uries had gone to the extent of say.-
ing that the whole liberty of citizens
15 based on this fundamental doctrine
of separation of powers. I only wish
to say at this stage—I say ‘at this
stage' because a further occasion may
arise in tAls hon. House to scuss
this matter in greater detail—that so
far as the  seperation of judiciary

powers is concerned this necessarily
implieg inherent judicial  gelf-
restraint. If the Executive goes

wrong, it can be corrected by Parlia.
ment and by Judiciary. It the Parlia-
ment goes wrong, it can be corrected
by the Judiciary. But, unfortunately,
it the Judiciary goes wrong, then
chaos is likely to ensure. I wish to
place before this hon. House that {his
fundamental bulwark to the indepen-
dence of judiciary and to the doctrine
of separation of powers, namely in-
herent judicial self-restraint is under

great gtress and strain. Particularly
this new concept of public interest li-
tigation, well-intentioned ag it i, car-
ries within itselt the seeds of politi-
cisation of the judiciary. I will dis-
cuss it in greater detail if and when

the matter comes up before this hon.
House,

So far as this Bill is concerned, I
wish to make, Madam, only three
One is the payment of death.
cum-retirement gratuity to the High
Court Judges. In 1961, the High Court
Judges (Conditions of Service) Act
was amended, and Section 17A was in.
Under this the

points,

troducec!. Section,
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maximum limit of gratuley
payable to g High Court .Iu_dge has
been fixed at Rs. 30,000. This figure
was taken because that wa. the maxi-
mum limit which was payable to the
Central Civil Services (Class Iy Offi-
cers at ihat particulas time. And
Section 17 specifically relers to the
death.cum-retirement zratuity pavable
to such officers. But therecafter there
have been two revisions win regard
to tnis figure. This figure was raised
from Rs. 30,000 to Rs. 5400 in the
case of Central Civil Sev.ices (J1asS
I) Officers. And in the latest Budget,
this figure has been to Rs.
50.000. But, unfortunatelr. no amead-
ment has been made to Seetion 17(3)
which limits the paymeat of gratudy
10 the maximum amount ot Rs. 30,000,
1 shall reguest the Guverament ol
India through the hon. JMinister of
State present that this matier may be
looked into and approprisie amend-
ment may be made to Clause 3 of
Sub-Section (3) of Seciion 17 of the
High Court Judges (Conditions of Ser-
vicey Act. The second pomng is with
regard to the payment o; interim re-
lief to the High Court Judges. The
High Court Judges Rules wore fram.d
mn 1956. Rule 2 of these Rules pro-
vides that where the conditions of s»v-
vice have not been specifically provid-
ed either in the Rules or under the
Act, those rules applicable to the Al
India Services (Joint Secretery Rank)
Officers would apply mutatis mutan-
dis to the High Court Judges. If that
be so, then under rule 2 of All India
Services {Conditions of Service, Resi.
duary Matters) Rules awuplicable {o
the All India Services, interim reliel
was granted to the fune of Rs. 100 per
month on 12th O<tober. 1933 1o the
All India Services Officers. beloaging
to the rank of Joint Secretary. But
so far as the High Court Judges are
concerned no such interim relief has
been granted, And I have got this in-~
formation that as far back as 1984, a
letter was received by the Delhi High
Court Registrar stating {that the mat-
ter is gtill under consideration. In
the last Budget, or after the last Bud-~
get, another interim relief has been

which is

rised
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granted. This iaterim relief has also
been refusec to the High Court judzes
zo far. 1 respectually submit that the
Government of India may look into
the matte-. The first point I am mak-
ing is tha' mder Rule 9 of the High
Court Judzes Conditions of Services
Rules, this interim relief is applicable
to the High Court judges as well. 1
gay so because the dearness allowance
which was »naid to the All-India Ser-
vice officers has been made applicable
to High Court judges under Rule 2 ot
the High Court Judges Conditions of
Service Rules. If the dearness allow-
ance is pavable by virtue of rule 2
of those rules to the High Court Jud-
ges, there is no reason why the inte-
rim rélief <hould not become also ap-
plicable to High Court Judges.

SHRI BAHARUL ISLAM: That is
Deing paicd.

SHRI T.TADAN BHATIA: No it has
1ot been naid.

SHRI :i. R. BHARDWAJ: This has
beern; pait Rs. 100 has been paid from
1982 1t iz with retrospective eftect
and we are paying the arrears.

SURI VADAN BHATIA: If the Gov.
ernment 5! India has decided, I am
very happe to hear it. because my in-
formation -vas that so far it has not
been paid. But if the order has been
made,’ T ntad not gwell on it.

The third point is with regard to
encashment of unutilised earned leave,
The Hign Court judges are entitled at
the time o° retirement to 5 monthy
encaghment of unutilised earned leave.
There is an anomally so far as the
subardinate judges are concerned.
When thev are elevated f{o the High
Court Bench, whatever leave they have
earned before their elevation—had they
not been elevaled, they would have
been entitied to its encashmnt, and jn
the case of Delhi higher judicial ser-
vige, they are entitled to encashment
fo the tune of 6 months—whatever
leave stands to their credit before the
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elevation, it lapses. Unfortunately.
this results in considerable financial
hardship because these judges are ele
vated to the High Court vwhen they are
in their mid-fitties or slightly there.
after and it is not possible for them
normally to get 5 months' leave ac-
cumulated through a period of 6 or 7
vears during which they remain on the
High Court Bench.

Therefore, I request the Government
of India, through you Madam, that so
far as the subordinate judges are con-
cerned, when they are elevated to the
High Court Bench, they should be al-
lowed to carry forward the period ot
their unntilised earneq leave which
had been to their credit, subject to the
maximum of 5 months which is avail.
able to the High Court judges at the
time of retirement. Thaungk you.

1 wqu s (fagre) - I awefe
AT, FO THA AR F A
¥ ogmd gfefrad & sy e
¢ S &1 d@d gu ug fadbw ov
gfaar ST A W ¥ AR g w
amd 31 H S Twer w@Te s
g\ WET 7% wRy gy fr ag aga
Y _\gfa'ar g1 98 g9 T am ¥
f& S8 7ozl a1 g ey w5
foram & @< el it & o et
W OWAl T Ar dk & arer
el gl fefomd & @wit o
HTHT 9T WA I WL A ASS(-
wF fefs &g awmi ¥ fau fe
d FYR W OWF WT wrRrem
F | 3@e gaTd whyser #1 e
T § | 38 T & st ¥ armag wEw
fo o7 it w=r gfeaei & dag § o
AR T § gEEl T oA gwr
9@ AT WHER S A w2, I
il adl # WY @ ORI dEn
foin & 5w & i = A &
q&HE T EY |

™ ONT X G uE AIg A o9t
AR FW 30 g 9 aw wg g fr
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[+t sqa AT fiw]

gHITt am q3fd mawT SEew FT
TE g TAA SHE@N WERA gl Y
g AT 39 F EadAl § TqAT  SHiEl
aqg gar g 5 e egfe faaga
TR T Tgr g s Pxfaee
g W SRS 9T W@HET 20-20, 25~
25 9 qF AR WA & WL A W
7% HEedl w7 t?»ra'a'r agr g |
afea 9T % @I HEAT 97 A9
sATZi @9 ®0 g wrofaat ® 9weT
& fqc a0 Aaq #1OFT F A,

AT HET Eﬁf %tﬂf RICEOEL]
FOWT A 2R gEAC AEA g
fF ag = aEE ai EETAF!

TIFT B ST a1 ITF T Asifuw
7T FaAl &1 g g e s
U T4 wWISET g1 W g | FEfAg
§F 9% ¥ #0g T A@Er @
T ag ¥ Um0 Taaw Ffwe ¥
M ST A 7% 2N T
¢ fF wagsl & e ¥ aga AT
qA9 AT qE@ F, IR sﬁer"ra"{ FT
F0 fFme s W T OANE A OFO
T7gf moad so fSg ¥ g SR
oA

gqrvﬁvﬁﬁmam%faﬁ EECE
SATEt § “QT?TqTf?*I'EbfﬂT ¥ A SmE
Ei3a g ag 0 @l & 1 al g
#1798 zEw wfge v F4 ¥ aw
qg9e q1 /T A YF 1 WA IA AT
¥ 5w g fr gww fagv ¥ 1984
F qHIAT 41 A1 ITHL ST 1985
F 93 W 2 AR 1985 F WHSHA
F 1986 H 9T Wl & WX &ear
T saiar &1 a8 g e saar fraara
Tl & TEGT | Fga Gt Sg #@
srrvﬁ F g9 % fag o W @
¥ AR gfasen & o @ e
2| oo TR @ 9T &I NI
S WTO RIS # OAFEAD ;T a@rar
8 SWE! FA ¥ FH wAZ ¥ gemo
%, TH 9% ol ¥ oAl EAT AT
EUCCHEE T S A A - C
20—20, 25—25 qIT qF AN HIT
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TAT @A § S W HTET WA
o‘rm fr fagre & wsiE aﬁq‘@r T
SN GFSFT Jel ¥ W@ % 9, TE
TF 2 HIA T JHE W F WK
ard FF ¥ fgr fow, wd A1 3 ad
qT A5 g?ra| %g e gAY =g
agla & g Wl 21 THee TAEe
agear 0 s U O gTE

T TUEr W WEFAT  eHiFd &0
FTTET |
wd WG A AE FEAT AGH

g fF &ua® an F @7 w1 AT
qarEa I &C FE AT Bl 3 (w9
g mETd ¥, st w wwmie H
aga TWIEN § AR g% 9T gFd FH
2 I|ET FW oFAA KEESC A
afag 2 g1 3mT T fgam §
7 =gm fd G dve enw ¥ gifT
TG AL FFA FEEAT AN
gri

q O0F AT Fw F AR &
FN AR AFEE FET ATGAT E N
ag AR g msigt w1 o frmd
F Aq5 W AW FEAAI FFGad
WEIA  10-20 FL HF TdIH &S]
& o agq § 9% Q7 F WEAT
qr faEaz @ s g sfefassm
FAST F F A9 A1 W T
g Z|AC TAT =mqear gWr  =AfEs
f& ST =" FE TG AGEL F IAE
qHT AW JAT O GARTT SiU A
ST g fAd qF BT A F47
% HAFeH] & I T TF |

TH oWsEl ¥ OF R O ¥
f6T mmg wEw & =g ggfa w1
q& AR W oaaq F fau et &
SeET FIE FgFEAT (5 G Al AMH
Tafa %7 3T W & AR 39 ¥ fos
RAUE FEAT U FHA JT T
2 ¥ T W WA T FifE
Wi F owWra wra faw ow@w

SHRI N. K. P. SALVE (Maha-
rashtra): Madam Deputy Chairman,
it does not surprise me that various
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cectiong of the House and in the Lok
éabha have supported this Bill. The
issue involved is very insignificant.
But it is symbolic of a certain attitude
and approach which the Government
has shown. which is very highly wel
come. In fact, ralsing the conveyance
allowance from Rs. 300 to Rs. 500.
which was asked for by them, I think,
ig hardly fair. If they wanted to make
it Rs. 500, in 1983. today. it should
have been not less than Rs. 1,000, see-
ing the expenses one has to incur in
the maintenance of the car, running
7% the car ete. etc. I really hope
that the conditions of employ-
ment of the High Court and
Supreme Court Judges and also of the
subordinate judiciary services are
taken up very seriously, because
theoretically it is all right to pointi-
ficate thet it 1s  higher aspiration,
higher motive, higher values which
inspire peovple to go and accept High
Court judgeship or Supreme Court
judgeship, giving up lucrative prac-
tice, bhut the very important thing
which is forgotten by those speaking
in this vein is, that today with the
erosion in the purchasing power of
money, are you going to lkeep our
fudges in the High Courts znd Sup-
reme Court on starvation wages? Un-
less you are going to, ensure that they
are able to maintain themselves and
their family with dignity ang respect.
unless you are able to ensure that
they gre able fo give to their families
economic security and are able {o gis-
charge minimum obligations which g
respectable person must—and for that
money is needed—I think we are tak-
ing an extremely unrealistic view in
not raising salary of judges suybstan-
tially and it will mean absolute dis-
aster in the entire concept of adminis-
tration of justice as enshrined in the
Constitulion or otherwise,

One need not repeat time and again
that a fearless and independent
judiciary is the very basis, the very
foundation of parliamentary demo-

~
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cracy and 1 could not endors more
what my colleage, Mr. Baharul Islam.
said gbout committed judiciary. No-
body wants commitment to the execu-
tive. Nobod- wants that judges
should be supine, spineless people.
But certainly they must be totally and
entirelv committed to the Constitution.
And if the Preamble enumerates the
very objectives for which the Consti.
tution has to be implemented —an¥
judge who does not subscribe devout-
iy to the Preamble which enshrines
the objectives for which the Constitu-
ticn is to work. has no business to be
made a judge either of the High Court
or of the Supreme Court. In fact, such
. person has no place in Government
hierarchy whatsoever. Therefore some
times when you see the judgements in

1985 ]

which veu find the private humour or
individual views of the judges mani-
the

Supreme Court, it creates an extreme.

festing themselves. especially in

1v discorcerting situation. There s
a2 current joke. If an issue is involv-
ed in a particular litigation there is
a joke. they sav “vou tell us who are
the Judges and we will tell vou what
the judgement is going to be”. It may
be this way or that way, depending
unon the private humour and personsl
whims of the Judges.
difficult

situation. I

This is an ex-

tremely and extremely

dangerous really hove
that in Supreme Court, things do not
30 by what a particular Judge thinks
or what his personal predilectiong or
but they go by the
written law, by the Constitution which
is written,

affiliation are,

A very important observation was
made by Mr. Baharul Islam ahout in-
discreet remarks by the Judges, I
really do not know how is it this
these educated, sensitive people sitting
in High Courts and Supreme Court as
judges do not realise that any indis-
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creet remarks by them affects the very
credibility. affects adversely the very
respect and the confidence which the
people have in the High Courts and
the Supreme Court. Several times
remarks are made which impe] one to
feel that there is factional bickering
going on between Judgeg which is
extremely unfortunate and derogatory
to the dignity which Judges are sup-
posed to keep for themselves. Unless
the Judges show greater self-discipline
i, would erode their wage further. It
is not as though between the Supreme
Court and the God there is nobody
elge. The Sureme Court perhaps
thinks they are not answerable to any-
body, and therefore they can go ahead
with anyihing with impunity. That
sort of impression is created which is
most  unfortunate. Certain  judge-
ments of courts when they are wrons.
it must be submitted that they are
wrong. Some erroneous judgements
shake the confidence of the people in
the Supreme Court and raise doubt
about Judges—{earlessness. The
Supreme Court must be aware of these
facts. Such a judgement was deliver.
ed during the fime of emergency, .
am a devout supporter of emergency
and I feel the atrocities committed by
the bureaucracy distorted the nicture
of emergency which was so salubrious
and healthy for the nation's growth.
This was the judgement in the case of
bropriate writ petition before the Hich
Courts ‘have held that desnite dis-
bensation of some of the Fundamen'a!
Rights a malafide act of the executive
could always he challenged in an ap-

propriate writ patition the
Court Court.

The matter came to the
1.00 p.M.

Supreme Court and the
Supreme Court said, “No. Once the

fundamental rights are dispensed with.

before

and Su-reme

the Executive can do anything that
they want. They can kill the detenus.
You will have no remedy in  the
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Supreme Court.” It was this one single
judgment rendered by the Supreme
Court which shook the faith of the
people in the ver) authorify of the
Supreme Court to protect the citizen
against malafide harassment by execu-
tive authority. And that was not
bad enough. Inter alia as a result of
that judgment, the Emergency’s entire
structure got so Adistorted that what
happened in 1977 and thereafter, was
partly as a resul{ of that judgment.
Another judgment of Supreme Court
gave recently with regard to section
80J of the Income.tax Act where the
issue invoived was whether a certain
rule made by the Executive was con.
trarv to the section which had been
enacted by Parhiament. High Court
after ‘High Court took the view that
the rule made by the Executive was
ultra vires because it went contrary
to the provision of the section itsett
under which it was made. All the High
Court judgments went in favour of the
assesse2: they were against the
Revenue. Only one High Court held
in favour of the Revenue on a ground
which the Supreme Court decided im
favour of the Assessee. Therefore,
virtually all the High Courts went in
favour of the tax payer. The mattet
came to the Supreme Court. In the
meanwhile it so  hapnened that the
Public Accountg Committee wag seiz-
ed of very same matter and the Fin-
ance Ministry officials expressly con-
ceded before the Public Accounts Com-
mittee that the rule, in part, went
against the section itself, This was
pointed out to the Sunreme Court.
Then the judgment was given. The
judgment was rendered after 18 or 19
months. That is an aspect to which T
am coming now.

SHRI
than that.

BAHARUL ISLAM: More

SHRI N. K. P. SALVE: Two vears:
it takes longer than that. And the
judgment came overruling all the
High Courts, holding in favour of the
Revenue. A substantial amount of
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revenue was involved. This happened
to be a maiter in which the issue in-
volved went squarely in the realm ol
the Accountancy world. The Account-
ancy world was shocked at the judge-
ment renderei by the Supreme Court.
{ dont want to impute any motives
whatsoever. The judgement given by
the Supreme Court hapvens to be the
law of the land.

SHRI S. W. DHABE (Maharashtra):
The judgment can be wrong.

SHRI N. K. P. SALVE: Yes. When
a judgment is wrong, it must be sub-
mitted fearlessly that the judgement is
wrong. When a judgment becomes s6
utterly wrong, then it shakes the faith
and confidence of the people in the en-~
tire functioning of the Judiciary. The
independence of the Judiciary is not
in the hands of the Executive: it ijg in
the hands of the Judges themselves,
They are the worst culprits if they
do not command full confidence. It
ever the independence of the Judiciary
is impaired under the system in which
we are working, it is the Judges who
will have to thank themselves and no-
body else,

There ig only one matter, Madam,
and I will take one more minute,

About pendency of cases, eminent
lawyers have. been telling us that if
no litigation were to go to the Supreme
Court from tomorrow, if ahsolutely
there were to be ho further disputes
before the Supreme Court in future,
then to dispese of the pending disputesg
Supreme Court it is going to take 15
to 20 years. Now, is this correct or
uot factually® Fven if the number of
Judges were to be increased, the exist.
ing pendency is so heavy that for 15
to 20 years...

SHRI RAMANAND YADAYV (Bijhar):
How many hours do they sit in the
Court? :

401 RS—3
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SHRI N. K. P. SALVE: Suprem&
Court sits for four and a half hours
Now, why shoulu they take iwo years,
18 monthg or one year to write judg-
ments. Is it tha: there is no discipline
on themselves? They are not answer- -
zble to anybody—good, in a way-—but
does it mean they are not answerable
to themselves also? Should there not
be self-discipline? If they are not go-
ing to impose selfdiscipline, they
would land themselves and others in
a tragic end. It must be laid down
that a matter heard today should be
decided in 10 or 20 days and should
not take more than a month. Of what
use it is for a Judge to sit two years
on a judgment in the meanwhile he
has heard dozens of other cases—and
how will he recapitulate with any
degree of accuracy. You can fall back
upon written notes, but those who are
in the profession do know that all
the finer nuances of the case you are
never able to recapitulate once there
is such inordinate delay. I would like
to know from the hon. Minister
whether something can be done in this
matter  to ensure that the people are
not kept waiting ad infinitum for de.
liverance. The judgment has to be
delivered within a reasonable time.
Lastly, Madam, under the Income tax
Act, the Customs Act, the L.cise Act,
the MRTP Act, the IRDP Act and
labour laws in which people are in-
volved, today the writ litigations have
assumed a dimension which is abso-
lutely unprecedented. The founding
fathers of the Constitution, I think,
hever envisaged that the writ litiga-
tions would be of this dimension, If
we afe going to load the High Courts
and the Supreme Court with massive
writ litigations, others litigants would
have absolutely no chance whatsoever
in this gystem. That is why, I may
disagree with the hon. Member, Shri
Jaswant Singh. on several other things
which he mentioned but not on this.
The basic concept of justice going hay-
wire is a threat which we need to be
aware of. It has to be ensured that
Justice to the poor to the needy ex-
peditious justice to the poor. to the
needy, ig an affair which is more im.
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perative. Qur system must ensure
that. The rich can take cave of them-
selves. They can go to hell if they
want. But today what is happening is,
these people who can afford are hav-
ing therr matters heard days after
days. ¥utile arguments g0 on. Law-
yers get any amount of money. Simple
issues are involved. I submit: Please
take this matter seriously. You can
have administrative tribunals, and
let these matters be decided quickly
and expeditiously one way or the
other.

The public interest litigation is an-
other aspect. TUnnecessary politicisa-
tion is going on in this matter. It
there is something to be said in favour
of this litigation, there is a whole lot
to be said against the public interest
litigation. I do hope that some way
would be found out so that poor peo-
ple, the needy people, who cannot
afford expensive justice, can get jus-
tice. Expensive justice is justice Je-
nied, Madam. Today I cannot think
of a man living in a small. remote
Adivasi village to go to the Supreme
Court, whatever mav be the magnitude
of injustice done to him. What sort of
system are we having? So far as the
rich ig concerned, he has just to throw
out some money, a fat cheque on a
bank acvount, and the next day his
matter is admitted, and the whole
thing is straight. The system is going
haywire. We have to review the whole
matter in correct perspective. I do
hope that the two eminent members of
the bar vwow in the Law Ministry. will
do look at these things pragmatically.

Thank you, Madam,

THE DEPUTY CHAIRMAN : The
House is adjourned till two o'clock.

The House then adjourned
for lunch at seven minutes
past one of the clock.
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The House reassembled after lunch
at three minutes past two of the clock,

The Vice-Chairman (Shrimati Kanak
Mukhberjee) in the Chair

st g gwm WA (I
YIW) © WAAET SUrEaneTE oY, 48
ST oamaA faggs am o § EH%
e g T4 &, %z
¥oa oW ow g o aﬁ‘TE
T A ST ATATF F AT & 59
aw # AFT FIT Fiwdt §OOF v ¥
fSaraa7 1950 ® wEvav W oem,
it a7 gar afqam qifed
TN AT IHEF G AT FTOATL
A w7 S5 A FqA {Aetr @
a1 | AT ST a7 F "l arfw
g & dfgaw ¥ @ demw ¥
fema %r BT IR, 9GS F anqu'a'
el #%& 3500/- ‘AT F¥ 0L | 4qTC
TR Y AT F AT AT T AT
e & &1 sargarfest & oA S
o 1 gatew wfax &, @i F oot
F oAl glaem 7 & T waw
Fif6q %91 FqF a7 qET faerr
wifgn f& faed welr #r o@ww
iR oY Sl Lo | SO o
RICEREC I - 1 7T, 1974
¥ S HWIEW 1976 F AT 9
ERICTINERIIE ol e ol Gl o
frot % fag wawm fTa o fE
d @ wway wfq wrg oz gar
a1 5o, aud f& 3w A Ay
I FC A A @A E | SEE
% fafsaw = & ag fagm <
e f& g wen ¥ Aqes, S
Faw H wwe qon F A ¥ R
1 @3f ) '

§ wAd wer T &7 e
wsiea @ FEm fE oo, 1973
# 3 #r Frww oAt 1 TEAT 50 G
i fore, SATE, 1974 H Frwg o
3 ®rar 23 Gy wfy faer, StECE,
1976 ¥ g W 3 wTwAT 39 FWr
afq faee, wrd 1978 W A A
3 ®ar 50 qar sfa faew, wen
1979 ¥ #rqa oOf 4 wrmr 41 e



69 The High Court and
Supreme Court Judges

gfd 923, g7 1980 ¥ Faa &
5 ' 11 Gar 9fg faex, SqEad
1981 # =@ @ F Faq o
5 &4l 50 dar wfy e #iw qarg
1981 ¥ Figa 47 6 war 3 G0
gfq A< A% A9 Jgwe a3 FHA
B T g o7 wEl 5 990 ar 7 war
2 &1 ufa faex | w7 @z @@ g
& 10 &€ 1974 ¥ &S A
300 ®IHf AT WHT FAT S0,
39 AR Gl A FIHN 3 €T
23 947 fg faevr 4v =ik zafau
ST A%y FWEHHE FoweAqq gl
1983 ¥, TuH 7g Iq IBg WS F
I WOl FEmT 500 wIr fawaAr
se 1 ar fww fgqta & ag e #r
sy T Wl 2 99 fgmrs ¥ owam
A1 Fewm wirm, a8 fagw e @9
97 | T war fsd 957 q1E, 1974
F famr mar |, s@ AR G2r9 g0 drAd
3 WE( 23 49T A Wi WS UG
7 TEi 5 Gm  ufa faew & W §
3% fgma & a1 675 wqar wR H
STaET gl AMge | Afew S
7% i fagie & 7% a0 aum H
T AT WT R

Y 9§ F% I IW H WIHAD
w1 wad gl F oufa faar w@t
EFlT W) UF W[EA-H9  Siraw 98
agr faarawd & 3w Iw F ANl
BRI O D AW AW AG
faer o) S oEM Agl #r wEr
meaifaar § W@ Gfeee 8y, dEa
W@ g1, 4% 9 TGI8 IF WAL

& A1 odl WA g FE ey &
fasIe AFeR W §U 3 WICSHERT qo
ot fami g 1 9 sx faefawr § 9
RET ST AT AT HIETNT FET
JIEM !

AT AT FET o1 FHaAvw AT,
fS@ s amg &1 guIe ywrax &
arr At § OB TS F AT 13
g fwdr G3% ¥ =g faee wwe
frar g, N fF 14 w9 & “@zoag”
wgwTfad gur § —
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“The Union Law Minister, Mr.
A. K. .Sen, on Saturday sald a revi-
sion of judges’ salaries was a must
if the judicial cadre in the country
were to attract the best legal minds
reports UNIL.

“We must pay the proper price
for quality’, he said while inaugu-
rating the annual -onference of
the Bihar Judicial Services Agso-
ciation here. Mr. Sen gaid the
salary of judges was fixed 35 years
ago when the value of the rupee
was nine times more than its
value today. The purchasing power
of that salary of Rs. 3500 per
month today is only Rs. 400 per
month: The best braing cannot be
attracted with thig sglary, Mr.
Sen remarkd.”

7 ar w® 7 g fragw e
at f& s wredm e v
437 3,500 T WA WE A%
# & @w fwur ar, ey @A
@& ST A gs e fewr g
f& s #1 dgmE 1 ¥y gy,
nfaw  mEwar #OIBA 2T A
1950 F 3500 ®T FT FAq ue
FL AT FAT 400 T3 T M
g1 fas § gy wE S ¥
g FEN AT H{Y @ AWAE
w7 W #oa faEr ywE s
FAUE: -1 BN P O £ 1 (5
s ¥ fawa fagws @, foa
€ 300 TWAT AN 99T FFFT
1000 ®ar FT fgar S 70 675
ear 3T fear sim g
O F NG S G FOWTEH
g ST WO AFEE g, a8 TU g
A qEr g0 zE%  wiafua &
ITGY A & U f{Nm &
MY WP HIRAE §ET ST ar euld
oIHfET FTRT ATEN | I=AT ATA(-
aq T a g & § IF F
g F foxfer & vw faom fear
g =1 THo UHo F¥ UE UAIEY
g gfaas A sfem 7 AR T
Agq W omaRifed Sw @enm 533
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[#t seqFTor qradig)

fFars 6 #E, 1985 #F YmWkaw
§ WA #R S ¥ gE w@miT
fear 21

“The Supreme Court in its judg-
ment in the case of Shri M. L. Jain
and another vs Union of India, has
made certain suggestions for improv.-
ing the service conditions of the
judges”.

R T R

SRITT Bl AT WemTTw @ 4
W57 a4T FX IT & NIeqq &
a waf & feafesy § s<gre a%
AT 950 qFA g, AA@A Al
T T3 g, TEMTE dT F S@ T
IR O B st i v o
# geem =t fo uRo gFA S F
4 guid a1 9Ew g, wa A I
oW ¥ grd wWemry F 3
@ anafel & @ #@Ew
IS, T@IE 6 Beal, A
AT faar AR fem @ S
™ AR W ¥ ATemw g GCEr
Sl F1 OFE A gm 9ARl
T sl ¥ %rﬁh‘rr Y EE A
F wmdw g 3 o foafax ¥
38 W1 W A wwAd § AR W
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T #OFEr gl g OAIHm AT
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wgaa fGg S g W ¥ WiEW
feqis =7 wfeew fearsz | 3| oW
¥ gr Hfiw A ofeam e gL
WET O weEr g ofew e
T wfezd Iag’ wu f9dgw IE
fo @ s W oz fewlkd W
s & oar frokr w1 Tifed 5ew
waTtaal & osw  fafiew @]
TIY  FAem AT iem FL OAF

SHRI B. KRISHNA MOHAN
(Andhra Pradesh): Madam Vice-Chair-
man, while associating myself with
the views expressed by the honourable
Memberg in support of the Bill moved
by the honourable Minister of Stal-
for Law, may I take the opportunity
of appealing to him to consider th=
possibility of fixing the conveyance
allowance at least at Rs, 10002 In
many States, particularly in my home
State, Andhra Pradesh a Minister
draws a conveyance of Rs. 1700 under
the present Telugu Desam Govern.
ment, for going from his official r -
dence to the Secretariat and back. -
at least to be on 5 par with the Minis-
lers in some States, the conveyance
allowance of the judges of the High
Courts and the Supreme Court should
be fixed at Rs. 1000. Apart from thet
I am one of those who firmly believe
that for a successful functioning of
democracy much depends on the judi-
ciary enjoying and commanding dig-
nity and independence. 1. therefore,
appeal to the honourable Minister to
create favourable service conditions so
that right type of people are attracted
to man the judicial posts and the dig-
nity and independence of the judiciary
is maintained. Time gnd again the
Law Minister is placing before the
House statistics of vast accumulations
af cases in the Supreme Court and the
High Courts. The accumulation may
be due to different factors. In order
to clear some of the pending cases in
the Supreme Court and the High
Courts I gppeal to the honourable
Minister kindly {o increase the num.
ber of judges both in the Supreme
Court as also in the High Courts. and
also to create Benches of the High
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Cuorts in various places in the res-
pective States and to create a Bench
of the Supreme Court in’ the South,
either at Hyderabad or at Madras or
at Bangalore. The creation of a Bench
of the Supreme Court in the South is
essential for the speedy disposal of
the cases, particularly those emanating
from the South. Most of the cases
pending in the Supreme Court are not
being cicared. I wil] cite an example
»ow. The Andhra Pradesh Govern-
ment, by an executive order, abolished
the posts of Village Officers and when
a writ petition was filed before the
Supreme Court, the Supreme Court
took 1} years to clear that petition.
Likewise, when the very same State
Government reduced the sge of supéer-
annuatien of the State Government
employess from 58 to 55 years and
when the State Government employees
filed g writ petition before the Supreme
Court, the Supreme Court took nearly
two years to give its own verdict and
so, the benefit given by the Supreme
Court could not be enjoyed by many
of the NGOs because they had already
retired from service and thev had been
retired by the State Government. So,
! would appeal to the Minister to see
that the maximum number of cases
pending before the Supreme Court and
the High Courts are disposed of as ex-
peditiously as possible since justice
delayed means justice denied.

I also take this opportunity of ap-
pealing to the honourable Minister to
kindly see that an AllIndia Judicial
Service is introduced at the earliest, I
emphasise this particularly because olj
the recent happenings in the State of
Andhra Pradesh where nearly 60 posts
of District Munsifs were to be filled
by the Andhrg Pradesh State Service
Commission and. for the first time in
the history of Andhra Pradesh, the
posts of District Munsifs were not
filled by the A, P. State Public Service
Commission, but they were s0ld. They
were not recruited to the posts, but
the posts were sold. People who can-
not stand for two minutes in a court
and ask for an adjournment have been
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selected. When two friends of mine
were selected, I asked them, “How
did you get selected?” I was told that
many of these posts were sold and thig
1g what is happening in the Telugu
Desam Government!

SHRI B. SATYANARAYAN REDDY
(Andhra Pradesh): You are wrong, It
15 all wrong.

SHRI B. KRISHNA MOHAN: If peo-
ple can purchase the post of District
Munsif—I am supported by facts and
figures, Madam—for forty thousand or
fifty thousand rupees, how can you
expect justice from guch people?

SHRI B. SATYANARAYAN REDDY:
Yau are only maligning. (Interruption)

SHRI B. KRISHNA MOHAN: Your
own Chief Minister’'s son-in-law got
forty posts, (Interruptions).

THE VICE-CHAIRMAN (SHRIMATI
KANAK MUKHERJEE): No interrup.
tions, please.

SHRI B. XRISHUNA MOHAN: Such
a sorry state of affairs is prevailing
in Andhra Pradesh. In order to attract
talented people, people who are com-
mitted to the judiciary, who are com-
mitted to the formation of a socialist
form of society, I appeal to the honour-
able Minister, to take steps to create
an All-India Judicial Service so that
the right type of people are selected
to these posts and the people also can
expect justice from these judicial
officers.

Then, Madam, I come to the questioa
of lega}l aiq to the poor. In most ot
the States, this scheme is not being
properly implemented. I would like tn
request the honourable Minister to
toke effective stps in other to see
that this scheme, the Legal Aid
Scheme, is gtrictly implemented in all
the States so that the needy people get
legal aid at the appropriate time.

Lastly, I would like to say a word
about judicial reforms. I would like
to appeal to the honourable Minister
to see that the judicial reforms which

H
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are necessary are undertaken so that
the entire judicial system is reorganis-
ed and restructured keeping in view
the needs of the society when the peo-
ple. can expect speedy justice. Other.
wise, as the saying goes, justice delay-
ed is jusitice genied.

With these words. I support the
Bill. Thank you Madam,

THE VICE-CHAIRMAN (SHRIMAT!
KANAK MUKHERJEE): Now, Mr.
Satyanarayan Reddy.

SHRI B. SATYANARAYAN REDDY.
Madam, the present Bill, which has
been discussed and passed by the Lok
Sabha, is now before us for our con-
sideration. Through this Bill, the
Government seeks to increase the con-
veyance allowance payable to the High
Court and the Supreme Court Judges

from Rs. 300 to Rs. 500. In this con.
the

necticn, I would like to draw
attention of the honourable Law
Minister to the present-day rising

prices and would like to ask whether,
in view of the present inflationary
=onditions and the rising prices of
petrol and other articles of daily con-
sumption, the present increase in the
conveyance allowance is sufficient at
all. I would like to xnow this from
the hon. Minister's own experience.
The conveyance allowance of Rs. 300
was fixed in 1974. In 1983 the Chiet
Justices” Conference recommendéd Rs.
500. And in 1985 now we are raising
it to Rs. 500 after a lapse of so much
period. The present increase of al-
lowance from Rs. 300 to Rs 500 is very
low and inadequate. Similarly, the
salaries paid to the Judges of the
Supreme Court and the High Courts
are also inadeguate and need revision.
In fact, the Judiciary, specially the
Judges of the Supreme Court and the
High Courts, require all facilitieg so
“that they give their judgments with-
out fear or favour. At present the
Chief Justice of the Supreme Court is
paid Re. 5000. if T am correct, and the
Judges of the Supreme Cgurl are paid
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Rs. 4000, and the Judges of the High
Courts are paid Rs. 3500, Law Minis-
ter was just now telling that they
are also paid dearness allowance of
rupees two thousand and . . ..

SHRI H. R. BHARDWAJ: Rupees

2250,

SHRI B. SATYANARAYAN REDDY:
This is the present nosition. In view
of the inflationary conditions and ris
ing prices, my suggestion is to have
a second look, taking into considera-
tion all these facts and taking into
consideration the position in other
For example. in England

countries.
in the beginning they were parl
Pound 3600. Today thesx are getting

Poung 45.000. In West Germany i
1950 the salary of 5 Judge was about
1500 DM. Today it is about 9213 DM.
What is important before usg is the
dighity of the Judiciary and the inde-
pendence of the Judigiary. And what
we have to do is we have to draw the
most intellectual, the best lega) mind,
to this field. That we are lacking.

In this connection, I woulg like to
draw the attention of the hon. Minis-
ter to a statement made by the pre-
sent Chief Justice of India that the
quality of the judgments is going down
because of the fact that we are not
getting experts. Though they are quali-
fied Judges, they reguire expertise
the legal field. The reason is that #
lawyer is earning much more than 2
Judge. Wel] experienced lawyerg are
hot forthcoming. This is the present
position. I would like him to ponder
over this statement made by the Chiet
Justice. I think the Law Minister js
also well aware of this. It is not enouga
that we shoulg very simply increase
the allowances. The Judgeé, whether
of the High Courts or of the Supreme .
Court, should have sufficient means 1>
live with dignity angd give judgments
Yvithout fear or favour. This is very
Important.

In th;s connection I would like o
draw the attention of the hon. Minis-
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fer to the service conditions of the

Judiciary in commensurate with the
dignity and prestige of our Judiciary.
We are not offering them proper
emoluments. When they retire from
service, we are not giving them the
reguired pension. I think the Mem-
bers who spoke from this side anl
that side were unanimous that the
Judges ghould bé well paid, and I
think there can be no difference ot
opinion that the present increase is
most inadequate. so far as this jegis-
lation is concerned.

That is the unanimous view of the
Members of this House.

Thev I would like to draw the atten-
tion of the Law Minister to the ques.
tion of Dbifurcation of the Supreme
Court into constitutional and non-
constitutional benches. So far as this
is concerned, I would like to draw
the attention of the Minister that so
far a¢ ‘he Supreme Court is concer-
ned. the unity and dignity of the Sup-
reme (ourt should be maintained. At
the sarse time, it can sit in one place
or iv: mere than one place. That can
be considered. For example, ihere 33
a provosal that the Supreme Cowitl
should sit once in a year in some other
parts ¢f the country. namely, at Hy-
derabad or at Bangalore or at any
other ricye . 1 do not say that it
should ke in Hyderabad glone. 1t
can be anywhere in Andhra Pradesh
or in gny other State because it is
very difficult for the common people
to come {0 Delhi to the Supreme Court
spending lakhs of rubees, It should
be done in order to facilitate the com-
ing of reople from far.away parts ot
the country to the Supreme Court so
that- they may get justice.

I would also like to say that there
should be a common ‘civil court for
the whole country. This has been
stressed on more than one occasion, I
do not know why this vita] question
has been gelayed by the Government.
While its atfention has been drawn,
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the Government has not yet broughi
forward a Bill in this regard.

Then I come to the question ot
transfer of Judges. Judges are being
transferred from one State to another.
1 don't object to, it. But it should
be done on a reasonable basis. I
has been seen ihat sometimes it the
Government is not in favour of some
Judge. 1f he wants to go. there is
State {o another. It shouiy be done
concerned
Judge. Ii he vwants o go, there is
nothing wrong in his transfer. But
one should not be transferred because
of disagreement with the Government
of the day. I{ is aiso {o- considera-
tion of the Government. I have made
my point very clear.

About the retirement age of the
Judges, I would like to say that for
the sake of uniformity there should be
3 uniform age of retirement for all
the Judges in the country irrespective
of the fact whether he is a Disirict
Judge or a High Court Judge or a
Supreme Court Judge. There shoutd
be uniformity.

SHRI BAHARUL ISLAM: Even the
Judges of the Supreme Court do not
agree on this point.

SHRI B. SATYANARAYAN REDDY:

This is my point of view. It
the Supreme Court Judges do not
agree, I am nof concerned. They get

more age. I am speaking about all
the Judges the District Court Judges
and other Judg-=s. I am speaking
about the High Court Jydges. (Time
Bell Rings. There should be uniformity
in the age of retirement of Judges.

Therc are a numbey of recommen.
dations of different committees and
organisations for judicial reforms. 1
request the Law Minister to go into
these recommendations of the com-
mittees. I think there should be a
comprehensive Bill fo replace the 1954
ang 1958 Acts, The Government
should take a clear view about it and
bring forward a comprehensive bhill.
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SHRI SANKAR PRASAD MITRA
(West Bengal); Madam Vice-Chairman,
the hon. Members 6f this House who
took part in this debate have raised
numerous points. I am sure the hon.
I.aw Minister who was a celebrated
lega]l practitioner would reply to all
these points.

I propose to deal with some of the
points raised.

The present 3ill appears to be ine
ag.ree with Mr. 7 amanand Yadav. 1
Justices’ Conference paszed in  1983.
But this Bil] does not answer the re-
guirementg of the situation, In my
opinion, al} remunerations of Judges
of all categories need to be reviewed
—their salaries, dearness allowance,
housing allowance, car allowance, en-
tertainment allowance, pension and
retirement benefits. Article 125. .. .

SHRI RAMANAND YADAV. Hous-
ing also.

SHRI SANKAR PRASAD MITRA: 1
agree with Mr. Ramanand Yadav. I
do not generally agree with him. But
on this point I asree  with him.
Madam, articles 125 and 221 of the
Constitution were enacted in  1950.
And, naturally, the founding-fathers of
our Constitution did not envisage, and
they could not envisage what would
be the infiationary pressures on this
country 35 years later. These. are
the articles guaranteeing minimum gal-
aries only. And the Constitution has
to be amended in the context of the
present price structure, a demand
which, I believe, is justifiable, Boih
in the United Stales and 1n the United
Kingdom, Judges salaries are periodi-
cally revised, and I do not see why in
this country such a nractice  should
not be introduced. Certain gquestions,
Madam, have been raised with re.
8ard to the present transfer policy ot
Judges and Chief Justices. As far
as I am aware, thig policy was adop-
ted pursyant to. the recommendations
of the Law Commission, presided over
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by Mr. M. C. Setalvad, the then At‘_
torney-General of India, and Chief .
Justice Changla, Chie; Justice Wan-
choo and other eminent juristg were
the members of that C ommission, I
believe, this recommendation was also
made by the Law Commission when
Justice H. R. Khanna was the Chair-
man. When Pandit Gobind Ballabh
Pant was the Home Minister, Shri Lal
Bahadur Shastri was the Home Minis-
ter, this issue was rnised, But, af
that time, although some judges were
willing to go to other States, the other
State Govyernments were insisting on
appointments from their own States.
The situation now has changed. L
have no particular knowledge as to
how transters are taking place at the
moment. But I have read in the
nNewspapers a statement made by M-,
Bhardwaj in the Lok Sabha that all
these transfers in recent times have
been made with the concurrence of
the Chief Justice of the Supreme
Court. If that is correct Mr, Bhar- -
‘waj will kindly confirm me, But
between 1975 and 1977, certain trans-
fers were made fo which exceptions
could be taken. Ang it is, perhaps,
not known that thege transfers were
made between 1975 and 1977 not on the
insistence of the Executive Govern.
ment alone  but also on the in-
sistence and at the initiative of 4
high dignitary in the judiciary; for re.
asons I ought not to discuss in this
House, he wag constantly asking the
Government to make those transfers,

Madam Vice_Chairman, there is a
statement made by one of the hon.
Members aboyt sycophant judges., A
reference to g recent judgement of
the Supreme Court has also been maUe
to in the House. T have read in the
Newspapers a statement by the Union
Law Minister who wasg one of the un-
disputed leaders of the Indian Bar
that we do not want sycophant judges
and there are no sycophant judges. I
am prepared tgq accept the statement
of Mr. A. K, Sen, M. Se. (Eco) ILon-
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don, Barrister-At.Law. one of the
‘legders of the Indian Bar, that he does
not want sycophant judges. But 1
am not prepared to cccept his second
statement that there are no sycophant
judges in the Indian judiciary.

[The Deputy Chairman in the
Chair]

\iadam Deputy Chairman, 1 am
aware of the constraints imposed by
the Constitution on me. I shal] con.
fine myself to those constraints. I
shall not mention any names. I shall
only refer to 3 or 4 newspaper reports
from which the House ig entitled to
draw its own gconclusions. If some-
one goes to a meeting of a Chamber
of Commerce and openly declares that
“When I delivered ‘such and such jud-
gement my conscience was pricking:
but I did not have the guts to resign’,
what would be the reaction of the
public to such a statement? If some-
one writes to a Prime Minister on the
Prime Minister’s return to power flat-
tering and eulogising jetter, the con-
tents of which ge published in the
press, what would be the public reac-
tion? If someone who has taken an
oath to the Constilution, goes to a
public meeting or a law seminar and
says that under this Constitution, so-
cialism will never be achieved, with-
out resigning his post, what would be

the public reaction to such a state-
ment?

My learned brother, Justice Baharul
Islam, has advised restraint. I be-
lieve when he was in the Supreme
Court, he tried his best to persuade
them to observe restraint; but how far
he has succeeded, he alone can say.

Some Members have said that there
should be an increase in the strength
of judges of the High Courts and in
the Supreme Court. I have reagd the
statement by the present Minister sit-
ting here as well as one by the
Union Law Minister, that the strength
of the Supreme Court judges will be
raised from eighteen to thirty. Mad-
am, I may humbly submit to him with
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due respect. that by increasing the
strength of the judges either in  the
High Courtg or in the Supreme Court.
so: will not solve the preblem of
nrrears. You are unable to pay ade-
auately even the existing judges and
vou are thinking of appointing more
1vdges for the purpose of reducing the
avrears. If you are serioug about re-
d..cing the arrears, I am placing be-
fore you six points. Kindly make a
note of these six nointg and you will
see how the arrears gre gradually re-
duced vear after year. ~
Point number one: Introuce pretrial
procedures as in the U.S.A. Point num-
ber two: Decentralise the judiciary.
Point number three: Curtail the juri-
sdiction of the Supreme Court. Point
number four; Constitute four national
tribunals consisting of experts enjoy-
ing the status of the Supreme Court
for trialg of (ay tax cases (b) revenue
cases (c) labour cases and (d) service
cases. Point number five: Restrict the
number of appeals available to a liti-
gant. Point number six: Make strict
provisions for the grant of special
leave to appeal by the Supreme Court
It is indeed a trasedy, astounding,
that the trespassers on the footpaths
of the city of Bombay have been grat.-
ted special leave to appeal to the Sup-
reme Court and stay orders have been
issued preventing the Government of
Maharashtra from removing them
from the footpaths. If this ig the way
the Supreme Court ‘functions, kindly
take immediate steps to restrict their

powers of granting special leave. With
these submissjons. I conclude.

gFaRAtT - arEE Y, g A
tF fazgr w7 9% ?
st IMTE mEw o mw g i
IR UEH €1 #92 w¢ fAgr e
TAT HKT Far fagry
(za=are)

THE DEPUTY CHAIRMAN: Please
address yourself to the Whip. Your Whip
has given the names and I am calling

them accordingly. You address your-
self to, her.



83 The High Court and
Supreme Court Judges
1 AT I AT
wgleat, § =9 famw &1 qmdd w9
% faw @st goT g § ag A0 Tw/Y
FT gFar {F I F ogdg A
§& AN HWL AT FAAT AfGF 39
qT wged T AEr w@ar g 0 AfEw
SfF & ZgT § WA E T qq9F W
T AT W AT AHT F JAT
o IHF HAg A IO g A1 ItAq
|HEar g, 99 fF @A F AT wA
FW § | ATIFT UAT 3GT AT 2
faq af=t &7 awtag fefese @
¥ a1 @Y Alew § A ?ﬁ?ﬁ%
FET T a?frfsrzrfr 7 o & fau
agd SATE B § MTT Fw FT A
§ wmfwq f& =gr s g dfees
faerar & | st 0 S feew & fa fraent
qg TAATAT FIAT ATl %aﬂt CHHT
g f&F ag Sfmr wgT g AR F 09
T § o gifeode A g AT A AE
agm fr g-gefade afaw w1 fa
APE ASMAL FT AL FAA AT
aifer 1 wis St qfefmd A @t
g z@w % fE oS oW ¥

FTH Fefeee AgT T

3a% S FGEEIT" g T:"-HT ’r”?qﬁa

|
A
Q’
- ¥
.14
Ec‘i’
& S

bR TE | T AT T8
& fa7 am=t F1 FwEEg
@ 8, SAF FEr THFAHT

.3 B S A A

54
q
2714

141
ESF
EEL
A
i

TR Efx =@ aw@ & Agr
WHFT HoT Jq7T FAWC | |
Far g fF s F ST wenseg
T T, AR A FA g,

X qGAT AMFY, ITF TATIAF
Iifgt #iv 3= Afaw ¥ wfas

& ST Aifge qfE 7 Sear &
TordT 3 @@, sfEa A
g% Hv FTE TEIH |

E
ay
o

y

How
44

%ﬂ%ﬁ

%3
ﬂuﬂ

gqT @y T 2 fF 9T FE W
sfy® 3T qF TG F2A | HIF AT
U Fo9 § AT IIFL TA I G

[ RAJYA SABHA ]

|

(Conditions of Service) 84
Amdt. Bill, 1985

faar gade g g fo=s oo
deiz IA@ &, TEAAz T av fadt
FHME BTT AT &, IJgHT GAA
fagifea &, Sfsw w19 @gg & AU
ITH 3 F( FE_ T faeifea a&
& ag =TT var AT | qT LEHTT AT
W faar g wfgw fr Sl
Y WS AL FTT FH A1 ATFIFAT
g 1 UMY & T aF JAIF ©
A aFgw F  fmg §F S
o9 Wi grfadl & 9 "9ghd
g fr =R afuxs @ wfus gfarm
& T =Tlgw qifa TewT IIHE &
%, AWt & gF & FH FL GH
ogT g fF ouw At Wit W gu,
TT UF e faen @ MR w9
SR TwE § 3@ fr S Sw #
e & wF gfg ama # ag
Wl & qER Aer § 9w o g,
ITq @ag § ar g fonz 5%
fear =it agr ¥ w9 a9 zEfag
TR T80 3 & IF%r THEHTE
g &% F & foq arfs F -
WT H A UM, FTE 7 a, IAHT 8¢
g‘{‘g # gfaar I A ATIvARAT
[

T F AUEAT ST A1 F7 fpe-
7z & vud dfgw ag <@ fem
zrf:rﬁrﬁ T, UF =qEq A7 FFT av
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2, zger oY e @A TifEe | Ty
398 FmA-dew fEgw 2 sw
sfdd ¥ FTHA-geq fFaT AvEr ¥ g,
qg W TEr Irfgd arady ana g
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A wfeew ¥ fao araeT W)Y o2
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SaF ufq saar wfaede & a1 adi
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faqwqgraa‘r@aa“r@:réga
F f@u A AR FT ) GHT HAN
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SHRI . R. BHARDWAJ: Madam,
throuzh vou. I must express my thanks
{0 ol owul ~pedkelq who have spoken

on various aspectg of improving the
service coulitions of the judiciary. 1
am again zratefu]l to séme of my se-
nio=s who have contributed substan-
tially ading us on how we can
get througa the problem of clearing
the arrears, how we can give speedy
justice and how we can cut the costs
of justice. I assure you, their suz-
ges-iong will ‘receive active considera-
tion. and *he results will be before
you by the time we get back to you
in the nexf session.

mn &

1 especially thank Chief Justice
Mitra who has been always kind tO
me. and here also he has been very
can did snd frank. His experience of
judiciary has been indeed meticulous.
tar» gnd widicious. 1 agree with him
the+ the problem between two Judges
lies petwesn themselves and nowhere

else. 55 (ar as the Government Is
concerned, we have the
3-00 p.m. highest regard for those who
constitute the institution

and those who run the institution.

The Judges when they address them-
selves it is their own problem—the
Judges when they address the Mem-
bers of the Bar, it is a problem bet.
ween the Bar and the Bench. The
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Government only acts on certain sug-
gestions which are made by the Mem-
bers of the judiciary -while in the con.
ferences or otherwise.
lies somewhere else. Therefore, the
Government cannot enter into that
area and correct it. OQur hon. Mem-
ber, Justice Mitra has been nice, has
been very fair, whén he pointed out that
the weakness of judiciaryv ig its
weakness.
them.
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The weakness

own
It has to be corrected by
It is a problem between bro-
thers and brothers and when they fight
outside we need not intervene. So,
with that view I urge that this is a
controversy which is very, very deli-
cate and we should not discuss it in
this House, because the judiciary is an
institution which is highly respect-
ed by the people and that respect flows
even today. So, more we discuss about
judiciary in Parliament, it causes more
harm to the institution.

I always have restraint; sometimes ‘
I am provoked. I frankly confess
when somebody says something, I ar
naturally provoked. But I restrain
myself because I belong to that pro-
fession which compels me to have res-
traint. Therefore, when I say judiciary
is an institution, it cannot be educat-
ed with any other institution.

The Executive, the Parliament—the
Legislature as we called it—and the
Judiciary are the three pillars of the
State which essentially must work in
harmony. That is the guideline on
which we are working. Then, speak-
ing for myself, we have been trained
in a tradition in the Bar that when
comments flow from the Bench, we
ignore them. because we find the mo-
ment we will have the opportunity to
address the Bench, the Bench will
have to, correst itself, because that is
the question of conviction between the
Bench and the Bar. We have always
heard comments from the Bench, when
we started out' submissions before
the Bench, as if we had no case. And
I am proud to say that when we come
out of the court, we have won the case,
So, fortunately that is the tradition
with “which we are working.
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Today, the question :
House is to consider a hitle n_mcreetse
1n the conveyance allowancte of the
Judges. 1 frankly concede thai by it-
self, is nothing, because increasing ‘he
conveyance allowance from Rs. 30U 10
Rs. 500 itself would not be of any cof-
sequence at all. But I may also n-
torm the House that the payvment of
various allowances to the Judges haj
always been considered from time to
time at various stages. Each allow-
ance is by itself nothing not is z part
of what they should be paid. But, }‘1011.
Members would kindly appreciate
that 1n additicn to their salaries under
the Constitution, the Government has
been paying them Rs. 2250 as deas-
ness allowance. Perhaps hon. Mem-
bers—Justice Mitra and Justice Baha-
rul Islam might not have got this al-
lowance, because it was effected only
in 1984. Now, the Judgeg of the High
Court as well gs of the Supreme Court
without gny distinction are being paid
Rs. 2,250 as dearness allowance. be-
cause now their service conditions
have been tagged with the bureaucracy
ang the Secretary to the Government.
Whatever increases are eftected in
their salary or emoluments, that has
been paid to Judges also. If we take
the salary of the Chief Justice of the
Supreme Court which is Rs. 5.000 plus
Rs. 2.250 DA, it comes to Rs. 7.750
Then, we have to pay Rs. 500 per
month towards sumtuary allowance. In
addition to this, we have alsg to pay
Rs. 500 per month towards conveyance
allowance. Then. we have to give him
a free furnished house everywhere in
Delhi: every Judge is enjoying this
facility. There is a Supreme Court
pool of their houses. I feel, they are

the best houses, which are bemng given
to the Supreme Court Judges, Then,
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vefore the

SHRI SANKAR PRASAD MITRA:
What about Delhi High Court Judges?

SHRI 4. R. BHARDWAJ. The Delhi
High Court Judges are also getting
houses. In addition to this, the Sup.
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reme Court Judge are being paid at
present Ps. 2,400/. per year towards
water and electricity chargess. Similar
to the conveyance allowahce propo-
sal, the Conference of the Sup-
reme Court Judges also proposed in-
to Rs. 500 p.m. That mattc: is ~lso
engaging our alleniion and I have por-
suaded the Works and Housing Minis.

- try. which was relulent to agree t0

it. Now they have changed their deci-
sion and we are trying to get that
through. The Finance Minister has
been very kind on this jssue. We are
persuading that the Leave Travel Con-
cession facilities also shoulq be libe.
ralised. The judges must travel with
their tamily membeis whene er tney
2o back to their homes once a year.
This s what the judges themselves
told us. When we got into the Cov-
ernment, we met all the judges and
our Prime Minister was so gracious.
When the Chief Justices assembler in
Delhi, he was on an election tour and
from the election tour he came and
organised a dinner for all the Chlef
Justices and Judges of the Suprzme
Court. There we had the opportunity
to discuss their emoluments and gll
matters connected with their service
conditions. Madam, I may assure vou
that all these issyes were told to us.
One was about the conyevance allow-
ance. They said, “Our resclution is
pending. Why don't you implement
it?”" Okay, done. Nex{. they said that
nowadays Rs. 200 for water and eiec-
tricity charges was nothing, We sslzed
them how much we should raise it
They gaid. “A Cabinet Minister gets
Rs. 500. Vou can equate us with Ca.
binet  Ministers.” Okay. The next
moment I got in touch with the Jus-
tice Department ang got it done. And
I persuaded the Finance Minister to
agree to it. Then they said, “When
we go back to our homes during sum-
mer vacations, our children have to
lravel separately.” We have persuad-
~d again the Justice Department so
that the entire 1ot of dependents can
travel with the judges. After ihat,
there is nothing more. But even then
Mmy  Minister was nice and he saiq,
“No. we will again assemble in a sim;.

~4
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lar conference where we will invite

Chijet Ministers, Ministers and Chief

Justices of all the States and we will
discuss this issue of the judges’ ser-
vice conditions comprehensively”. a$
has been suggested by the Members in.
stead of piecemeal legislation. But
how can I retain this Bill because
this is what they said. “You must im-
plement it”. T brought this Bill at
the first Cabinet meeting which 1 at-
tended and said that this must be pass-
eq atl the first meeting. That was done.
But I haye not brought the other two
provisions because they do noi re-
guire any amendment of the statute.
For raising the electricity and water
chargese, we need not amend any law.
We wil] be paying them Rs, 500. We
have agreed to it. So it is not that
we are not looking into their service
conditions. I am proud to say that
we have the finest relationg with the
judiciary today and no judge is dis-
agreeing with this proposition that the
Government is sincerely trying to
evolve some solution about the service
conditions. The question is, when 1
bring some 1legislation on this issue,
if I bring more. you will say, “Why
are you giving so much fo the jud-
ges?”. 1 have brought this proposal
which is very simole, which the jud-
ges wanted. It has been delayed, no

doubt. It has been delaved substan-
tially and nowadays the inflation in
petrol cost 1s so mueh.. . (Interrup-

tions) Either you implement it or you
don’t implement it. How can I answer
as to what havbpened in 1983? T am
telling you that we have brought this
within three months of our taking 1t
up. This is what I am telling you.
They said, “Don’t wait for the future.
We can discuss it. Now you imple-
ment -whatever is before you.” The
judges met us in the month of March
or April only. Now it is before you in
May. Where is the delay? Again we
have assured them that keeping in
view the conditions of our country.
the judges have to be treated separate-
1y as an instifution. I have started
with that. Therefore. there is abso-
lutely no discontentment among jud-
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ges about their service conditions.
They are quite satisfied. The moment
we get any suggestion from them, we
act quickly on that because as I said,
we are tralned in that tradition that
the harmony between the executive,
the judiciary and the legislature should
be complele so that better results can
come.

Now, the other aspect which has
been said—I do not know on what
basis—is about the transfer of Chiel
Justices. It only started with K. B. N.
Singh’s transfer. There it was sad
that the Chief Justlce was being trans-
terred withoui the consent of the
Chief Justice of the Supreme Court.
Everybody who has some interest in
the functioning of the judiciary knows
that this case was heard by seven
judges and it was found that the Chief
Justice assented to the transfer of K.
B. N. Sinzh to» Madras. Thereatter 1
have checked up cvery case. I spoke
in the other House and I am speaking
here, we have taken every care that
when a Chief Justice is transferred,
the concurrence of the Chief Justice
as envisaged in the Constitution of
India, has beea obtained. And once
a constitutional reguirement has heen
tulfilled, nohody can criticise it. ..

SHRI SANKAT PRASAD MITRA:
The Constitution does not reguire con-
currence, The Constitution requires
consultation. Your statement in the
Lok Eabh: ;as that it was done in con-
currence .

SHRI H. . BHARDWAJ: I an: put-
ting it a little more explicitly. It was
with consent, not even concurrence,
and express consent, written consent.
Every case has been referred tc him.
Only when he has agreed, then it has
been implemented. 1 am subicnt to
correction and in all humility 7 say
that this is being ifollowed in =avery
case. That is how transters are some-
times delayed. Otherwise by now all
transfers should have been effected, I
am aggrieved that some boot five jud-
ges have not been transterred. But
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you cannoi transfer a judge simply by
way of punishment, simply because
vou do not like him. That should not
be the attitude. There should be a
uniform policy. That policy was put
before the Court itself and the Court
laid down guidelines and those guide-
lines were accepted by the Govern-
ment for the purpose of transfer ot
Chief Justices and those guidelines are
always before us whenever we get a
proposal for transfer of a Chief Ju§—
tice. The first tHing.we try to do is
that the Chief Justice of India must
concur or must consent. I was only
thinking whether they had gone by
consultation. No. It was concurrence
and assent, express assent. Al] these
cases have been accepted by the Chiet
Juslice gnd there has been no diver-
gence or deviation from the policy.
Then where is the occasion for criti-
cism? This is a fallacy which we
must leave now. When we speak in
the House, we must have some sense
of responsibility. Tf the Government
is doing something -wrong, I will wel-
come the criticism and subject to cor-
rection I will stand before you and
concede that there is something wrong.
But when nothing i~ wrong and the
policy has been accepted by the Court.
thén you have no business to eriticise
it. The Supreme Court laid down the
guidelines, not the Government, not
the Chiet Justice alone. The Supreme
" Court 1aid down the guidelines 4:3. 1t
the Court is divided, T am not to blame
for it. There is a decision of the Court
and that decision hag guided us al-
ways. Once the Court gives a deci-
sion, you may not be satisfied with it,
I may not be satisfied with it is the
law of the land. The <upreme Court
is the final court. Therefore, these
are the features which are guiding us
for transfer of Chief Justices. Some
people may have difficulty  with this
policy. Some people mayv not like it
because, after all, when some Chiet
Justice serves certain vested interests,
naturally they would not like this po-
licy. For example, there was an ac-
cusation, there was an open accusa-
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tion. that the Chiet Justices belonging
to g;articular States, favour their coxln-
munities. That guestion has been dis-
cussed 1n severa] seminars; several
Bar Association resolutions were pass-
ed; there were complamts. Now this
policy of transfer of Chief Justices ha;
worked very well. Whenever. a Chief
Justice goes outside, he acts more in-
depehdently than when he acts in his
own State when he has to act under
certain restraints and pressures of the
local people. But now this policy of
transfer has worked very well gnd we
have no complaints from the Chiet
Justice who have gone to other places.
But if it does not work, we  will
not hesitate to look into it again.
But so far it has worked very well
and this policy has to be implemented
in full; we are committed to it and we
will assure you that by the next Ses-
sion al} Chief Justices will be from
outside in each High Court. This is
an assurance 1 am giving.

Then, something has heen said about
~icjary. It is a constitutional

ent that the judiciary must be
independent. A judiciary committed
to anything else except the Constitu-
tion is no judiciarv at all because it
is subservient to something. Judiciary
has to be the pillar of strength to the
Constitution because it ig the custo-
dian of the Constitution, The judges
take oath under the Constitution. So
they should be committed to protect
and uphold the Constitution. I do not
know why there are apprehe~-ions
that some judges do not follow that
policy. And if somebody does not fol-
low-—they are also after al] human
beings—if somebody serves himself
and not the Constitution, then we
should not ridicule the whole institu.
tion. Our judiciary, Madam I am.
proud of it has stood the test of time.
Thelaw speaks the same language.
whatever be the times, whatever party
may be there, whatever form of Gov-
ernment may be there. The 1aw speaks
the same language and it has been
there and we have seen it. The judi-

1A
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ciary has stood the test of time. The
only thng 1s that our judicial process
has gone wrong somewhere. Today,
delays are there. arrears are there apd
costs of litigation are there. I wish
the House had guided us on these
things because if there are arrears, it
there are delays, however highly paid
the Judges may be. the people will not
be sgatisfied. We have to sit together
to find ways and means to see how
we can make justice closer to the
common man, how beneficial it can b€
made to the common man, how it can
be made to serve the \aspirations ot
those who are under-privileged. of
those who have not been treated well
in the past, of those who have certain
rights, but who have been denied those
rights because the laws have not serv-
ed their purpose, and this is ouf
anxiety and it is the Socialogistic
concept of justice which we should be
concerned with pbecause there has been
a change in the judiciary, in the Bar,
and in the laws themselves. We are
committed to serve the under-privileg-
ed, the poor. the Girijans, the Harijans
those people who are Bapu's dreams,
and we are committed to serve them
and I hope the House will join with
me when I say that these problems 5re
to be grappled with. For that purpose,
Madam. I again remind you, we have
already decided that we would sit with
the Chief Justices, the Chief Ministers,
the Law Ministers of the States. etc.
to dizcuss with them because the
lower and the subordinate judiviary
has always been forgotten in this
country. People only say, “My Lord,
_...” etc. But they are not true. The
real justice is done at the subordinate
courts’ level and those people who
cater to the needs of the common man
are forgotten most of the time. The
people who serve as  Munsifs and
Magistrates ang District Judges, uPp
to that level, do not get really what
ig their due. I have gone round and
_seen the courts and there are not good
courts and there are no facilities for
the Judges to travel comfortably or to
sit comfortably to decide cases. Thi-
may be one of the things which need

401 RS.—4.
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our attention, But the problem again
is that it is a State subject and the
lower judiciary, the subordinate judl-
ciary, is not with us. We are meeting
the Chief Ministers and the Chiel jus-
{0 see that the lot of the judi-
ciary is improved. Again, 1 would
remind you—l am proud to remind
you, Madam—that there was a pro-
blem with the Delhi judiciary in 1977-
78 and there was a processiomn. When
we came to power in 1980, I saw to
it—I was not a Member of Parlia-
ment then, but I was an advocate—
that all the demandg of the Delhi judi-
ciary were met because they come
under the Union of India and the
Delhi judiciary is a mode] judiciaTy
and they are perhaps the best paid in
the country and their case was follow-
ed up and we are trying to take up
this issue with the other States also
and we will persuade them and tell
them, “You look after your judges
properly. You give them the housing
facilities.”. I say this because some
States have adequate number of courts
and some States have adequate num-
ber of houses for their judicial officers,
but others do not have this facility
because, when we send them funds, the
Chief Ministers use them for other
projects. We send them for their
courts, but they use the funds for
some other buildings. We are trying
to see that these earmarked fundg are
used only for the purposes of courts.
So, for this purpose, we are reauest.
ing even the Prime Minister to inter-
vene in the matter because, after all,
the subordinate judiciary is the real
backbone of the judiciary is the real
country. After all, how many Supreme
Court Judges are there? About 18.
How many High Court Judges are
there? There are about 300 to 350 High
Court Judges. But it is only the
Subordinate Judges ‘who are directly
in touch with the masses. How many
Munsifs, Magistrates anq District
Judges are there? There are many
ang they are directly in touch with
the people and they have to be pro-
tected and, for them I wish you all had
spoken and we would have created
an atmosphere in which the State Gov-

tices
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ernmentg would be compelled to take
measures for their benefit. I am prqu
to say, Madam, that the process ol
judicial reforms will be set in motlo.n
soon. We have sald so in the Presi-
dent’s Addresg and I can assure you,
Madam, that within the next tWO
months or three months, a Judicial
Reforms Commission will be working
in this country. We will give them a
time-bound programme and tell them
that within a particular period of time
they have to tell where the snags are
in the judicial system. They have to
see where the procedures need to be
amended. Justice Mitra was nice
when he said that you must have a
sort of pre.tria] litigation. I have gone
through a1l the States. I have gone
to the UK., U.S.A. and I found that
most of the litigation is sorted out
between the lawyers themselves, and
only a crucial issue is put before the
court. There is plea bargaining in
the criminal administration of justice
in the United States. The public pro-
secutor, because he iz the District
Attorney—he is elected—hasg certain
powers to compound an offence with
a man, and he can be let off.

SHRI SANKAR PRASAD MITRA:
State courts and federal courts.

SHRI H. R. BHARDWAJ: These pro-
visions can be borrowed. But the
question again is, in a country ke
ours which is highly democratised
where you have to scrutinise every-
thing, judicial reformg cannot be intro-
duced by the Executive decision. We
have to take suggestions from the
Judiciary itself, and a Supreme Court
Judge will go into it. I assure you
that after these suggestions are made,
we will see to it that the Judges and
we sit together with the Chief Minis~
ters and then decide how the sub-
ordinate Judiciary has to be treated
how their emoluments can be improv:
ed, how we can cut short the proce-

d%res, and how we can provide legal
aid.
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Now, legal aid Institutions sufTererd
a setback from 1977 to 1980. But we
have restored it, because up to 1977 we
had started a big movement in the
legal aid process. Mr. Dhabe was
with me inthose days. We bad gone
around the whole countiry. We saw
what momentum it had gained. But
it suffered a set-back because if was
abandoned by the Government then.
But we have started it again. Justice
Bhagwati has done a good work in
this. There is legal aid, education,

and... .. ..

SHRI SANKAR PRASAD MITRA:
You can consult the Judiciary here.

SHR]I H. R. BHARDWAJ: We are
only suggesting that all these issues
the Judiciary must suggest to the
Executive before we act on them.
The legal aid system is a commit-
ment. How do you you ensure equality
before law when you do not have any-
thing for the poor, when rich persons
can get Rs. 2000 crore stay from the
Supreme Court? Today you say that
there is a committed Judiciary. If the
Judiciary had been committed, Gov-
ernment revenues to the extent of
Rs. 2000 croreg would not have been
stayed by the courts. Where do we
pay from? We have to pay from the
Treasury and the Treasury has no
money to pay them adequately, unless
they remove all these cnags from them.
It is the courts which have stayed
Rs. 2000 crores, not the Executive. S0
we have to rationalise these issues. If
we bring some suggestions, it is al-
ways with an open heart. with that
sense of respect, to the Judiciary.
with that sense of high regard for
‘the judicial institutions. And, mind
it, no lawyer has abandoned his prac-
ti_ce to get more money in the Judi-
clary. We know when we leave our
bractice and we go to poalitics or the
Judiciary, it is with a sense of service
to the country, because those judges
are no longer there who came from
oo o e s
in the sountry fg 3 lakh advocates
cent come frc: , the Jounat 80 per

m the lower strata of
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society, and they have commitment to
the society. You may say that there
are no quality judges. But I know
there is nothing like that -~ quality
judges or non-guality judges. A judge
is a judge. Once he has been appoint-
ed, he knows the law. The basic fea-
tures of ihe Constitution he should
know. The basic., fundamental cri-
minal and civil jurisprudence he must
know. What else should he know? 1
am graieful to Mr. Jaswant Singh
who said there is complexity of law
which confuses the whole thing, Why
do you have lawg which are complex?
You see to if, where there iz com-
plexity of law this is removed. Why
should there be different interpreta-
tions? Art. 368 was interpreted by
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some judges differently at different
points of time. Either there is some-
thing wrong with the law or the court.

What is the difficulty? But I tell you
that the system will not be adequately
represented in the country unless the
common man participates. You say
that they are not quality judges, be-
cause the poor people come from the
poor strata of society. 'This is the
basic prejudice against them. But we
have to remove thig basic grudge. We
may be criticized for some time: If
you do not bring the Bombay judge,
or the Madras judge or Caleutta
judge. ..

SHRI B. SATYANARAYAN RED.
DY: What about the statement made
by the Chief Justice, the present Chief
Justice. I referred to this in my
speech. (Interruptions)

SHRI H. R. BHARDWAUJ: Mr. Reddy,
neither the Chief Justice is God, nor:
Mr. Bhardwaj is God. The country
and the nation will expect from you
that the Judges should come from all
stratas or society. .

They should not represent only the
elite of the country. You must znow
that 80 per cent of India lives in the
villages. We must give them  re-
representation. They must participate
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in the mainstream. I have got tremen-
dous rapport with the Chief Justice.
He shares my view. The present judi-
cial system needs changes. We are
going to bring them. We are going to
look into the grievances of the Judi-
ciary and this is one of the measures
which must be supported. Thank you,
very much.

THE DEPUTY CHAIRMAN: The
question is:
“That the Bill further to amend

the High Court Judges (Conditions
of Service) Act, 1954 and the Sup-
reme Court Judges (Conditions of
Service) Act, 1958, as passed by the
1,0k Sabha be taken into considera-

tion.”
Phe motion was adopted.

THE DEPUTY CHAIRMAN: We
shall now take up clause-by-clause
consideration of the Bill.

The guestion is that Clause 2 stand
part of the Bill. There is one amend-
ment by Mr. S. P. Malaviya.

Clause 2 (Amendment af section
29B of Act 28 of 1854}
sy w@uF@m REEd
TeEar, § ag  wwE w2

fr goY STHEH FIL 35T ATHAT
(far wd) wwmm faEam, 1985
¥ famfafar duwm fwar 9O,
sratq ——

-

1. ‘g 1 9% ofFal 5 A 7
¥ o qv, famfafaa  sfreatiTs
far  wo,  wAT -

Mo 3TE THIIAH PATHEGT
(gar =a) wmafaw, 1954
| gwr 20@ ®, d@w A
wu wfy wE’ wWERl & W
g7 ‘mg L W S A
o ward. @9 9
1T HTAF Wed W{AEdTYA

fapw S 1

The question was put and the motion
was negatived
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THE DEPUTY CHAIRMAN: The
question is:
~“That clause stand part of the

Bil”

The question was put and the motion
was adonted.

Cluuse 2 was qdded to the Bill.

THE DEPUTY CHAIRMAN: The
question is that Clause 3 stand part
of the Bill. There is one amendment
by Mr. S. P. Malaviya.

Clause 3 (Amendment of section 234
of Act 41 of 1958)

St HAAFIN AIANT . Fala4r,
§ wyearg wwr § fF 9= Sames
gt TeRER e (WAt 9d)
geurga fadaw, 1985 W fawaiafaa
geta fFar @y, wav

2. 955 1 a¥, df@ar 8 ¥ 10
#F w9z, fAmfafes gfeegrfes
frar strg, st —

3. IEAAY [ H40-
drer (Far wd ) whafasg, 1958
FT arET 23% 7 “dw & T
vfy @iy’ w=3t F A 7% O
ZSIT WU Afe ATF T IR
g9 9 R F[(+F wEE A
g f@r Jw 7

The question was put and the molion
was  negdtived.

THE DEPUTY CHAIRMAN:
question is:

The

“That Clause 3 'stand part of the
Bin.»

The guestion was put and the motion
wag adopted.

Clanse 3 was added j0 the Bill.

Clause 1, the Enacting Formula and
the Title were added to the Bill,

SHRI H. R. BHARDWAJ:
that the Bill be passed.

I move

The question was put and the mo-
tion was adopted.

Statutory Resolution sceking [ RAYYA SABHA 1 in Export Duty leviabic

!
|
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on black pepper
STATUTORY RESOLUTION SEEK-
ING APPROVAL OF THE INCREASE
IN THE EXPORT DUTY LEVIABLL
ON BLACK PEPPER

THE DEPUTY CHAIRMAN: We

shall now take up the Statutory Heso-
lution.

THE MINISTER OF STATE IN 1HE
MINISTRY OF FINANCE (SHR1
JANARDHAN POOJARI): Madam, I
beg to move the following Resolution:

“That in pursuance of sub-seciion
(2) of section 8 read with sub-section
(3} of section 7 of the Customs Tariff
Act, 1975, this House approves ihe
Notification of the Government of
India in the Ministry of Finance
(Department of Revenue) No. 148/
85-Customs, dated the 7th May, 1985,
published in the Gazette of India
under G.S.R. No. 403(E) dated the
7th May. 1985, increasing the export
duty leviable on black pepper to RBs.
3 per kilogram from the date of
issue of the Notification, laid on the
Table of the Rajya Sabha on the
7th May, 1985.”

Madam, black pepper is specified
under Heading No. 2 of the Export
Tarif and the rate of export duty
prescribed, iherefer, has been Rs.
1.25 per kilogram. However, with ef-
fect from the 16th February, 1978.
black pepper has been exempt from
the whole of the customs duty levia-
ble thereon. The FOB unit value
realisation at that time was around
Rs. 20 per kilogram.

International prices of pepper star-
ted going up by the end of 1983. The
Government have been watching the
trend of export prices for guite some
time., The latest expert value realisa-
tion of black peppver has been around
Rs. 40 per kilogram. Accordingly, the
exemption from export duty has been
withdrawn and black pepper subjected
to an export duty at the rate of Rs. 3
per kilogram. This measure is expect-
ed to bring an additional revenue of
Rs. 7.5 crores in a Yyear.



