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     payment  of Scholarships in U.P, 

(I) THE  PAYMENT   OF   GRATUITY 
(AMENDMENT)   BILL,   1984 

(II) THE  PAYMENT  OF  GRATUITY 
(SECOND  AMENDMENT)  BILL,   1984 

THE VICE-CHAIRMAN (SHRI 
MATI MARGARET ALVA): We 
would now take up the Payment of 
Gratuity (Amendment) Bill, 1984, and 
the Payment ol Gratuity (Second Am 
endment)  Bill,  1984. 

THE MINISTER OF LABOUR AND 
REHABILITATION (SHRl VEERENDRA 
PATIL): Madam, I beg to move: 

"That the Bill to amend the Payment of 
Gratuity Act, 1972, as passed by the Lok 
Sabha,    be taken into consideration." 

I also beg to move:- 
That the Bill further to amend the 

Payment of Gratuity Act, 1972, as passed 
by the Lok Sabha, be taken into 
consideration." 

Madam, Vice-Chairman, there are two Bills 
before the House, both of which seek to carry 
out certain amendments in the Payment of 
Gratuity Act, 1972. I propose to move both 
the Bills for consideration together so that a 
combined discussion may take place. After 
the discussion is over, I will move separate 
motions for passing the two Bills. 

As the hon. Members would 
be aware, the Payment of 
Gratuity Aet, 1972, provides for 
payment      of gratuity      to      the 
employees employed in factories, mines, 
oilfields, plantations, ports, railway companies, 
shops or other es- . tablishments and for 
matters connected therewith or incidental 
thereto. The provisions of the Act were brought 
into force with effect from the 16th September 
1972. The working of the Act since its 
enforcement in 1972 has brought to light the 
need for certain amendments. Suggestions in 
this  regard  have  been  received from 

the State Governments and organisations of 
employers and employees. The matter was 
discussed in the Labour Ministers' Conference 
held ln July 1980 and the Conference had also 
made  certain     recommendations. 

The various suggestions and recom-
mendations have been, considered and it is 
now proposed to carry put certain 
amendments in the Act. Some of the more 
important proposals provide for: 

(i) raising the wage limit for coverage 
under the Act from Rs. 1000/- to Rs. 1000/- 
per month, so as to bring the wage limit at 
par with the wage limit specified or 
proposed to be specified in other labour 
laws; 

(ii) extending the coverage under the 
Act to persons employed in administrative 
or managerial capacity on wages not 
exceeding Rs. 1600/- per mensem, who are 
at present specifically excluded from the 
purview of  the Act; 

(iii)  Payment of  gratuity  to the 
permanent employees of seasonal 
establishments at the rate of 15 days wages 
for every completed year of service, as in 
the case of the employees ol non-seasonal 
establishment; 

(iv) appointment of Inspectors for better 
administration of the Act; 

(v) making a provision to the effect that 
a shop or establishment once covered shall 
continue to be covered under the Act 
notwithstanding that the number of persons 
employed therein at any time falls below 
10; and 

And, No. (6). making a provision to the 
effect that no appeal by an employer against 
the order of a competent authority for 
payment of gratuity shall be entertained 
unless he flrst deposits the amount of gratuity 
with either the controlling auhority or the 
appellate authority. 
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[Shri Veerendra Patil] The Supreme Court, 
had in its judgement  in  the   case  of  
Lalappa  Lin-gappa    Vs    Laxmi    Vishnu    
Textile Mills,    Sholapur    held that in      
term of the existing  definition  of  'continu-
ous  service'  in  section     2(c)   of  the 
Payment of Gratuity    Act,  1972,  the 
permanent employees were not entitled to 
payment of    gratuity    for the years  they  
remained   absent   without leave  and  had  
actually  worked     for less than 240 days in a  
year. It has been   represented   that     the  
enforcement of this ruling has resulted in de-
nial of gratuity to a number of    employees,  
whose     short-term     absence had   
remained   unregularised  due     to lack of 
appreciation  of its significance for the 
purpose    of thei*-    entitlement to gratuity. 
It is, therefore, now proposed to amend the    
definition cf 'continuous  service'  suitably  
and     to specifically  provide   that   a   
period  of absence in respect of which no  
punishment or penalty has been imposed 
would  not operate  to interrupt     the 
continuity of service  for the purpose of 
payment of gratuity. It is also     proposed  to  
amplify     the     definition of 'continuous 
ervice'     to provide  that an employee 
working in an establishment which works    
for less than    6 days in a week and who is 
not in uninterrupted   service   for  one   year     
shall 

be deemed ti) he in continuous service for a 
period of one year, if he has actually worked 
for 190 days in the preceding year. 

I hope that the Members will welcome the 
proposed amendments which are   of  noa-
controversial  nature. 

With these words, I commend the two Bills 
for the consideration of the House. 

The questions were proposed. 
SHRI     MOSTAFA     BIN      QUASEM 

(West Bengal): Hon. Madam Vice-Chairman, 
I convey my deep sense of gratitude to you 
for providing me Hhis opportunity to speak 
for the flrst time in this House 

Madam, this being my flrst ap 
pearance, I seek your indulgence to 
dwell on a particular point at least 
for a  few moments. You  yourself 
and all the hon. Members are aware that 
within the framework of parlia-rhentary 
system of Government operating in our 
country, my party, that is the Communist Party 
of India (Marxist), has been playing which in 
the opposition, the role of a responsible 
opposition) in parliamentary forums acting as 
deliberative and ventilating chambers. 
Madam, in. keepink with this high tradition of 
my party, that is the CPKM), I would like to 
assure you that 1 shall abide by the rules of 
procedure and the long-standing conventions 
of this House and so far as the proposals, 
legislative or otherwise, from the Government 
placed before the House are concerned, it shall 
be my earnest endeavour to restrict myself to 
indulging in constructive criticism, that is 
wherever criticisms are due and warranted. 

Madam, with these few assurances, 
I now dwell on the business present 
ly being taken up. The hon. Minister 
in charge of Labour and Rehabilita 
tion has introduced two amendment 
Bills, namely the Payment of Gra 
tuity (Amendment)      Bill,      1984 
and , the Payment of Gratuity 
(Second Amendment) Bill, 1984 
seeking some   piecemeal and 
half-hearted amendments  to      the 
principal Act, namely the • Pay 
ment of Gratuity Act, 1972. As I see 
from the Statement of Objects and 
Reasons appended to the Bill, 
the      idea of initiating      the 
first Bill originated in the deliberations of the 
Labour Ministers' Conference held in New 
Delhi as olng back as in luly, 1980. And the 
idea of initiating the second amendment Bill 
flowed from, a Supreme Court judgment in 
the case ot Lappa Lingappa Vs. Laxmi Vishun 
Textile Mills, and s that also of 1981. I fail to 
understand why so muck time has been taken 
by the Govem-ment and  for  that     matter the 
ho*. 
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Minister to introduce these two legislations in 
the House. In this inordinate delay on the part 
of the Government  to  introduce  these     two 
legislation one can rightly see! the insincerity 
and utter indifference of the present ruling 
party and the Government thereof towards the 
cause of the working people of our country. 
The less it is said about it, the better for the 
Government. However, I would request the 
hon. Minister to clarify why so much time has 
been taken by the Government to introduce 
these two Bills or to bring these two 
amending Bills before the Parliament. 

Now, Madam, I come to the proposed 
amendments. The flrst amending Biil, as I see 
it, seeks to increase the wage limit from 
rupees one thousand to rupees sixteen hundred 
with a view to widening, as the hon. Minister 
boasts in his Statement of Objects and 
Reasons, the coverage of the principle Act, 
i.e., the Payment of Gratuity Act, 1972. But 
my one small question to the hon. Minister is 
this: Does be think that this will actually re-' 
sult in real terms widening of the coverage of 
the principle Act, in the face of continuous 
erosion in the value of the rupee, menacing 
price resulting in alarmingly high cost of 
living necessitating wage revisions? In view of 
all these, I think even after widening the wage 
limit frcm rupees one thousand to rupees 
sixteen hundred a large number of workers 
working in factories or other establishments 
will, te left outside the purview of this 
Payment of Gratuity Act, 1972. I want to 
make this point very clear to the hon. Minister 
I think that the wage limit could very well 
have been fixed at, say, Rs. 2500 for the 
present, if not more. I want to bring it to the 
notice of the hon. Minister that at the rate at 
which the prices are rising in our country any 
resultant future wage revision would definitely 
necessitate a further up ward revision of the 
wage      limit        even      belond      Rs. 

1600.      So,      the      hon. Minister 
should think      of      the      wage limit for 
the present at Rs. 2500/-. 

Madam, one plea of the hon. Minister in 
not revising the wage limit beytond Rs 1600 
might be that a revision of the wage limit 
beyond Rs 1600 may rasult in an automatic 
demands for wage revision in other labour 
laws. That might be one plea of the hon. 
Minister. Here I would like to make one point 
clear. Let u? make a beginning in this 
direction from the Payment of Gratuity Ar! 
considering the overall hazards to which our 
working people are pui. Let the Government 
come formard with suitable amendments in 
other labour legislations too. You please make 
the beginning from the Payment of Gratuity 
Act. That is my humble submission to you. 

I now come to the proposed amendment of 
sub-seetion (6), (b) of section 
4 of the principal act; the hon. Minister wants 
to make a simple improvement by adding the 
world 'partially'. I would like to ask the hon. 
Minister: Do you think, Sir, that will change 
the picture or alter the picture in a substantial 
manner? You still retain the provision of total 
forfeiture of gratuity money cf an employee 
who has been dismissed from service by the 
employer for ane act of his misconduct. This 
provisio^ Madam, I consider to be the most 
dangerous provision of the Payment of 
Grauity Act so far as the employees are 
concerned. What more heart  breaking or hat 
more cruel can it be for an employee who, 
say, after 20 years of hard, meritorious and 
continuous service to the employer, and 
during the period devoting the shining days of 
youth for creating the assets and wealth of the 
employer for one act of misconduct, is 
dismissed and loses all his gratuity money I 
fail to understand the logic behind it. In this 
context, I would like to refer to what Mr. 
Justice Gajendragadkar said in a Supreme 
Court    judgement in 1961 in 
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[Shri Veerendra Patil] case  of  Garment  
Cleaning     workers, and I quote: 

"Gratuity is not paid to the employees 
gratuitously or something as a matter of 
boon. It is paid to nim for service rendered 
by him to the employer, and when it is once 
earned, it is difficult to understand why it 
should necessarily be denied to him, 
whatever may be the nature of his 
dismissal". 
I  want  to  make  another  point  to the hon 

Minister. There is a provision that    even    if    
an    employee    resigns from service at a 
point of time when the    employer    might    
be    needing his , service most    for    the 
sake     of his establishment, he is entitled to 
get full gratuity amount prior to the period of 
his resignation. Why should not an employee 
get his earned gratuity money prior to the date 
of his dismissal for some misconduct? I want 
to say that these provisions definitely expose 
the pro-employer and not the pro-employee 
stance of the present Government. 

Next, I come to the second Amendment 
Bill. Here, t'ne hon. Minister wants to make 
an improvement. I very well understand it and 
to some extent it is welcome. He wants to 
cover an employee who has interrupted 
service and that interruption jn service being 
created as a result of his absence without 
leave from service. The Amending Bill 
proposes to include this interrupted period of 
service of such an employee within the 
meaning of continuing service for the purpose 
of payment of gratuity. This much I welcome. 
But I would like to point 
out to the hon. Minister that regarding 240 
days working, the ambiguity ls still there and 
the day may not be far off when the Supreme 
Court may interpret it in another way and you 
may have to come with another amending 
Bill before the House. So, that ambiguity 
should have been cleared by you. Here again, 
I beg to submit, the hon. Minister makes a 

provision which is entirely detrimental to the 
interests of a worker working in the factory 
"or in some other establishment. I would like 
to draw the attention of hon. Minister; of 
course, he knows everything what is 
contained in the Bill, that on page 2 of 
Payment of Gratuity Amendment Bill 1984 jt 
says, "(not being absence in respect of which 
an order imposing a punishment or Denalty or 
treating the absence as break in service has 
been passed in accordance with the standing 
orders, rules or regulations", .etc. Here again, 
an unscrupulous employer, the number of 
whom is not small in our country of course, 
may take advantage of this provision and for 
some reason    or other, even 
on flimsy or concocted grounds, may impose 
a break in service of an employee every 4 
years and thereby deprive the employee of his 
legitimate claim of gratuity. So, this provision 
should not have been there afld I would 
submit to the hon. Minister that the entjre 
stipulations within bracket, in this section 2A 
should be 
deleted for thg workers working in factories if 
we want to do something better for the 
workers working in factories and some other , 
establishments. 

Madam, I would like to submit that the 
Payment of Gratuity Act is now about a 
decade, more than a decade old. And this Act, 
the Payment of Gratuity Act, 1972, seeks te 
provide a tiny dose of social security to a very 
limited number of working people in these 
Imrd days of high prices and alarmingly high 
cost of living, which are natural •orrolaries of 
the economic policy being pursued by the 
Government which ls primarily 

, geared to maintaining the interests of the Dig 
monopoly houses, the Zamindars and the 
jathedars of this country. 

Further, I would' like to draw the attention 
of the hon. Minister to the fact that the 
working of this Act, the experience of the 
working of this Aet, the Payment of Gratuity 
Act, 1972, for the last twelve years, has not 
been 
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to much happy. There are certain , drawbacks, 
flaws and lacunae in the Payment of Gratuity 
Ac:, 1972, and with these drawbacks and flaws, 
the Act is becoming less meaningful to the 
workers for whom this Act is meant. I would 
like to mention just a few of them. 

There is a provision that a worker is entitled 
to get gratuity only after he has completed five 
years of service. Why should there be this 
limitation of five years? Let us take an example. 
Let us say, a worker becomes disabled after 
three years of service. What will be his 
position? The demand of the working people is 
that such a person should be paid gratuity for 
the period cf service rendered by him so that 
with this gratuity amount he may be able to 
sustain himself for some days or for a month or 
two. You should, I submit, at best bring down 
this period off limitation to one year of service 
because one year's duration of service is, I 
think, quite sufficient to assess , or gauge the 
performance of a worker or an employee 
working in a particular establishment. 

Then, again, Madam, there is another 
drawback which lies in the principal Act, 
namely, the Payment of Gratuity Act, 1972. 
This is, the gratuity amount of a worker is not 
adequately protected. Therefore, I would 
suggest that such a measure, such a statutory 
measure, should be brought forward by the 
Government, which will enable the gratuity 
money to be adequately protected. There has 
been a constant demand from different 
sections of the workers that a gratuity fund 
should be created like the provident fund, with 
this difference that in the gratuity fund, only 
the employer will be required to deposit his 
portion of the money; this fund should be kept 
<whe apart by the employer far the payment 
of gratuity, and under no circumstances, the 
employer shall be allowed to use the gratuity 
money for his own purpose. Such an 
arrnagement should have been made in the  
Gratuity  Act. 

Now,  there  is  another  thing,  Madam, 
which  1  would  like to  point  out.  Under 
the present provision, an employee in entitled 
to gratuity if he works or serves in an 
establishment which has at least ten 
employees, initially at least. You have made 
an amendment that initially it should be ten, 
but, after some time, if the number falls to less 
than ten employees, the worker will be 
entitled to get gratuity. This is okay. But my 
question is, why it should be initially ten at 
all? My suggestion is that, wherever 
employer-employee relationship is there, 
gratuity should be paid to the employee 
irrespective of the number of workers serving 
in that establishment. These are some of the 
serious flaws, drawbacks and lacunae in the 
prin-cipal Act, namely, the Payment of Grat-
uity Act,  1972. 

Madam, before I conclude, il would like to 
point out that the wisdom of such a legislation 
actually lies in the benefit, it extends to the 
working people for whom specially this Act is 
meant for. There lies the wisdom of the Act. 
But because of these evils, because of these 
defects, because of these ambiguities the 
payment of Gratuity Act has been less 
meaningful to the employees. I would, 
therefore, request the hon. Minister that 
instead of such piecemeal amendments, 
instead of such half-hearted amendments; he 
should come forward with a comprehensive 
Bill ror amending different sections, sub-sec-
tions of the principal Act, that is the Payment 
of Gratuity Act, thereby remove the defects, 
remove the evils, remove the gaps so that the 
Act could be more meaningful to the working 
people of our country. I would request the 
hon. Minister; please do that. At least, you 
should try to do some justice to your brand of 
socialism. the so-called Indian socialism 
which you very  much clamour for. 

With these words I end, Madam. Thank 
you. 

SHRI NIRMAL CHATTERJEE (West 
Bengal); May I thank you, Madam, for not 
ringing the bell and interrupting the hon. 
Member's maiden speech? 
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THE VICE-CHAIRMAN (SHRIMATI 
MARGARET ALVA): That is all right, but 1 
would like to point out that although we do 
not disturb the maiden, speech of a Member, 
it would be necessary for us to stick to the 
time limit. Otherwise, we will be in a serious 
trouble in the evening. 

Yes,   Shri   Kamalendu   Bhattacharjee. 

SHRI KAMALENDU BHATTACH-
ARJEE (Assam): Respected Vice-Chairman, 
here I am on my legs to support the iwo 
amendment Bills. I think these two 
amendment Bills contain the salutary and 
auda.ble clauses 'and provisions which, seek 
to ameliorate the condition of the workers. 
Now, I do not find :any reason why the 
opposition members are so much close-fisted 
in the matter of finding out compliments. 
When the Bill contains some 
laudable and salutary provisions they should 
come forward and compliment the Minister 
in-charge for introduction of these Bills. On 
the contrary they try to create a sort of 
deliberate smoke screen to conceal the real 
truth. Actually, these two amendment Bills are 
the true reflection of the pro-labour attitude, 
proworker stance of the Government. It was 
thought that the existing Payment of Gratuity 
Act was not adequate enough to make the just  
payment of  gratuity to the worker. 

Hence, it necessitated the introduction of these 
two Bills. We have got to appreciate the 
concession and facilites which Payment of 
Gratuity Bills seek to provide the workers 
with. The first Bill has raised the ,:mit of 
entitlement of gratuity from Rs. 1000 to Rs. 
1600 and the people who were hitherto 
excluded from the benefit of gratuity would 
now be included within the purview of gratuity 
and this indeed is a significant improvement 
upon the existing provisions of the Act. Then, 
as we all know the judgement of the Supreme 
Court in the case of Lalappa Lingappa Vs. 
Lakshmi Vishnu Textile Mills over tha 
question of continued service has necessitated 
the introduction of the second amendment Bill. 
Now, as I feel, Governmen? has made two 
improvements in the Bill. One is regarding the 
continuous ser-vice, that is, "an employee shall 
be said to' 

be in continuous service for a period if he has, 
for that period, been in uninterrupted service,  
including   service  which  may   be interrupted 
on account of sickness, accident leave,  absence  
from  duty     without leave." Now this absence 
from duty without leave is a new addition and I 
would like  to  compliment the Minister on  
that, score.   The   second   improvement   is   
that in the case 'of employee employed below 
the ground in a mine or in an establishment 
which works for less than six days in a week. In 
such cases for being able to get the gratuity 
payment to the workers has got to render only 
190 days' service with 12 calendar months. Now 
while we discuss   this   gratuity   question   
here      we should  always  remember that 
gratuity is not a charity. It is not that the 
employer just  condescends to  give  gratuity to  
the worker. It is a recognition of his service; it 
is an expression of the employer's gratitude 
towards the employee for rendering him 
yeoman service through the years, be it rain or  
sunshine,   and  by  giving him gratuity he is 
recognising his services. But we find that there 
is an inordinate delay in the payment of 
gratuity. I would ask the hon. Minister to  give 
his sharp and pointed  attention  to   this  matter.   
It  has been found in many cases that after ren-
dering 30  to  40 years service, the employees 
do not get gratuity in time. There is inordinate 
delay. As already submitted, I would  request  
the  hon.  Minister      to instruct the officers at 
the State level and the Central level to take 
stringent measures—even       penal       
measures—against those  employers  who  are   
late  in  giving gratuity  to  their  employees,  
because     I believe in the famous saying; 
payment delayed is payment denied. They 
should get their gratuity in time. 

As regards my State of Assam, it ts a pity 
that the college teachers and non-teaching staff 
of the colleges, numbering in the vicinity of 
some thousands, do not get any gratuity 
though they have rendered 25 to 30 years 
service. I would like (o request the hon. 
Minister to give bis pointed and sharp 
attention to this matter so that they ca„ be 
brought within the purview of gratuity 
benefits. 
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So far as the gratuity benefits are con-
cerned, the present Amendment Bills seek to 
preserve and protect the interests of the 
workers who are in the organised sector. The 
workers in the organised sector, •you can well 
imagine, are just one tenth of the total workers 
population. What about the agricultural 
labourers? I do not find any provision for 
protecting the interests of this working class 
who forms the vast majority of the workers of 
our country. They are the backbone of the 
nation. Unfortunately they are born in debt, 
they live in debt and they die in debt. And I 
would ask the hon. Minister to do something 
positive for them. And I would quote the 
famous Iine of Edwin Markham; 

"How shall we reckon in future when the 
dumb terror shall rise to judge the world 
after the silence of centuries" 

We must do something positive before it is 
too late.     ' 

Now I have seen in the Lok Sabha pro-
ceedings that the hon. Labour Minister has 
given a categorical assurance on the 
floor of the House that while giving the 
gratuity benefit, it will be given retrospective 
efftct. I would like to complement the  
Labour  Minister  on   that  score. 

I would also like to draw the attention of 
the Labour Minister to the casual labour who 
are working on railway construction works. 
Their number will be in the vicinity of 2 
lakhs. As these people do not put in service in 
the strict legal term for continuous years, they 
are never given gratuity. I would like to draw 
his kind attention to their plight so that they 
also may get the gratuity benefit. 

Lastly, I would like to draw his attention, if 
through some administrative measures it 
could be fixed that there should be a specific 
fund for the payment of gratuity. As there is a 
specific fund for the payment of Provident 
Fund to the employees, in the same way there 
should be a specific fund for the payment of 
gratuity. 

With these words, once again, I render my 
support to these two Amendment Bills and 
conclude.  Thank you,  Madam. 

DR. SHANTI G. PATEL (Maharashtra) : 
Madam, Vice-Chairman, I rise to welcome the 
amendments in the two Bills on the whole. I 
say "on the whole" because in spite of the 
good intentions of the Labour Ministe'r to 
remedy the defects in the existing Act, some 
lacunae still remain and in trying to amend, 
some lacunae are also being created. Now, 
Madam, I would like to refer to the main 
provisions which are sought to be added. One 
is, of course, regarding increasing the limit 
from Rs. 1,000 to Rs. 1,600 as far as the quali-
fying minimum or limit is concerned. There is 
another aspect which is very important and 
that is regarding the continuous service. Then, 
Madam, there is the third aspect and it is 
streamlining the machinery so that benefits of 
the law are passed on in time and to the 
persons concerned. But I am very sorry to say 
that these provisions or the amendments are 
brought forward before the House at a very 
late stage. It has taken them a lot of time. For 
the first time. Madam, the ILO referred to this 
particular aspect of the labour policy, the 
welfare aspect of the labour policy and way 
back in the year 1952, Madam, they had 
adopted a convention which is called the 
Convention on Social Security for Minimum 
Standards. Madam, we are yet to do it arid we 
have still a long way to go to reach this mini-
mum standard. 

We do not have any scheme which can be 
really called a social security scheme. In this 
context, I would like to invite the attention of 
the honourable Minister to the observations of 
the National Labour Commission, the 
Gajendragadkar Commission. In their Report 
they had unanimously recommended that 
there has to be an integrated social security 
scheme. Now, fifteen years have passed by 
and yet we are still to see a scheme which co-
vers all concerned and which gives all the 
benefits that need to be given to a worker. 

Madam, referring to the question of this 
stipulation, that is, the stipulation raising the 
limit from Rs. 1,000 to Rs. 1,600 1 would like 
to ask why this hag been limited to Rs. 1,600 
and what the sanctity of this figure of Rs. 
1,600 is. What is the 
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[Dr. Shanti G. Patel] 
sanctity? I had just had a look at      the price 
level figures of the year 1972 when this  piece  
of legislation  was  adopted  by Parliament 
when I had look at the present price level,  I 
found  that it was 202 in 1972 and it is 559 
now which means that there is a difference  of 
357  points. Actually, it means that the figure 
should have been raised at least by 170 per 
cent, that is, it should not be less than Rs. 
2,700 So, why this Rs. 1,600? Why have a 
limit at all? I am asking this question because 
here is a major welfare measure which is 
sought to be provided to those who, during 
their lifetime, have contributed to the 
prosperity of the  concern,  contributed  to the   
development   of  the   country,   contributed  
thereby  to  the  savings      in      the country.   
Therefore,   should   be   not   look after them 
when they have become      invalid, when they 
have become old, when they become 
unemployable, and when they are not in a 
position to serve the society much as they 
may like to do? That      is why it becomes 
very necessary that     we should  not   have  
any  limit  thereon  and we should have 
allowed everybody to be covered by this. 

Again, Madam, this piece of legislation is 
sought to be applied only to those est-
ablishments or undertakings where ten or 
more than ten people are employed. Again, 
why this restriction? After all, does not a 
person, who is working with a lesser number 
of colleagues in an establishment, require this 
sort of a protection or stability when he cannot 
earn? Moreover, when the bread-winner dies, 
the whole family is left in the lurch. There-
fore, this is something which should not have 
been there and everybody should have been 
covered by this beneficial legislation. 

Our policies, the policies laid down by 
several Plans, also emphasise that there has to 
be a wider coverage and the benefits have to 
be greater and better from time to time. 
Instead of having tbis, we are still stagnating 
and we are not able to get out of OUT previous 
concept which is not so enlightening and 
which does not cover so many people. Why 
should     be 

worry  about  the  financial  aspect?  Equity and  
justice   demand   that  the     employer must 
share the responsibility. One      who runs  a 
business also earns   a  liability to pay to those 
who are helping him in making profits  and  
surpluses.  Even  on  this particular ground it is 
very necessary that this amount should be paid 
to all 3 P.M.   the persons concerned. The wor-
kers or the employees have    no capacity to save 
in the present days. You are aware, Madam, that 
prices have been sky-rocketing and there is no 
money left to    be    saved      so    that       
eventualities could     be     looked     after     
when       the time    arises.      That is    why it    
becomes necessary that the responsibility should 
be fully taken by the employer, and there is no 
reason why there should be any slackness so far 
as the law is concerned. 

I would like to refer to another aspect of this 
amendment Bill, and that is about the continuous  
service. My      predecessoi from this side has 
already referred to it. I would like to know what 
has prompted them to  change  this  provision.  
Why  has it been modified and something has 
been added in the  form of the  bracket called 
'break in service etc.'? Do you know that with 
this particular break in service      he will not be 
illigible for earning gratuity, or completing the 
period of days that is required in  a particular 
year? It does  not occur under  the  Industrial  
Disputes  Act. While it has been imported here, 
may  I know from the Labour Minister  as      to 
what has prompted him to hring thi's particular  
modification?  There  it  applies   in the cases of 
those persons who are retrenched,  because  
retrenchment  compensation has  to be piiid. 
Here is a similar    idea, similar objective to be 
served. But,-unfortunately, this bracket word has 
been brought  in.  I would  request him to      
drop this even at this stage and not open the 
flood gates ol' court cases. This amendment had  
to  be brought  because  the Supreme Court,  
probably  very  wisely  and  correctly, ruled that 
the days worked have actually to be taken into 
account. Again you have  the- provision which 
gives wide powers  to  employers   to   
manoeuvre      and deny this gratuity which he 
otherwise     is going to earn. 



                     209 The Payment of Gratuity [30 APRIL 1984]    (Second Amdt.) Bill,      210 
1984 

 

Then I would like to refer to another aspect 
of it. There are a number of concerns which 
are not paying gratuity after the workers 
retire. They are going into liquidation, l'or on 
reason or another. They are going to deny 
them the benefit. 1 am aware that the 
machinery is going to be strengthened. But 
there are a number of cases where they have 
gone into liquidation. There are thousands of 
textile workers in Bombay who are still not 
paid gratuity: and God alone knows whether 
they aie going to be paid or not. How is the lot 
of such persons going to be protected I would 
like to suggest that there should be a 
compulsory trust like the Provident Fund 
Trust where the gratuity'should be deposited 
every year, and whenever a worker retires or 
meets an accident, he is able to get gratuity 
from that Fund and he is not denied his legit-
imate dues. 

With these words, I would request him to 
think ov«er the points which we have raised, 
particularly I would like to request him to 
drop the provision put into the bracket which 
leads to a denial of gratuity in the name of 
break in service. And the other thing, keep no 
limit as far as the  eligibility  is  concerned. 
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SHRI GAYA CHAND BHUYAN (Orissa): 

Madam, first of all, I would like to 
congratulate the Hon'able Labour Minister for 
bringing in this legislation, though late. This 
amendment has got two aspects. One is 
regarding increasing the salary limit from Rs. 
1,000 to Rs. 1,600. The second is about the 
judgement of the Supreme Court, which has 
been referred to by my colleagues, that 
counting of service meant physically 240 days 
of uninterrupted strvice for getting gratuity. A 
lot rupted service for getting gratuity. A lot the 
Supreme Court judgement have denied the 
legitimate gratuity to the workmen to which 
they were eligible. So, this amendment is a 
right step. By this amendment the 
improvement in the Act will be twofold. The 
first is regarding continuous service. One 
more sentence has been added about the 
absence from duty without leave. Another 
point is that continuous work will be 
physically 190 days for a unit working less 
than six days in a week. So, Madam, leave, 
lock-out, lay-off would be reckoned for 
computing these 240 days. Moreover, as the 
hon. Minister has already assured in the Lok 
Sabha, this will be with retrospective effect. 
Retired employees who have already retired, 
in the meantime, they will get it. So, these 
benefits are covered under the Act. Moreover, 
a worker on discharge or dismissal fronn 
service on disciplinary grounds, will not be 
entitled to get gratuity. That will be double 
punishment to the worker. The hon. Minister 
should look into this. 

Then this Act should cover plantation 
workers, casual labourers and also the 
contract labour of Railways and      other 

industrial units. They are working for a longer 
period, more than the limit prescribed in the 
Act, but they are not getting! gratuity. This is 
injustice to them. So these workers should 
also be included in the Act and they should be 
given the benefits sought to be provided  
under these Bills. 

The last thing is about payment of gratuity 
after retirement. It should be provided that 
within a prescribed time, they should get 
gratuity. Otherwise there is delay and some 
retire workers die but do not get the benefit of 
gratuity in the right time. So this provision 
should be made in the Act. Moreover, 
industrial disputes are taking a. lot of time for 
coming to a decision. In the Act there should 
be a provision included that within a 
prescribed time-limit, industrial disputes 
should be de. cided and expeditious decisions 
should be-given. These are the suggestions 
which the hon. Minister may take into 
consideration. With these words, I support 
these laudable  Bills. 
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SHRI B. SATYANARAYAN:  REDDY 

(Andhra  Pradesh);  Madam     Vice-Chair- 
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nan, there are two Bills now before the House. 
One is the Payment of Gratuity (Amendment) 
Bill, 1984, and the other is the Payment of 
Gratuity (Second Amendment)   Bill,   1984. 

So far as the first Bill is concerned, the 
sanction of this House is sought for raising the 
salary limit from Rs. 1,000 to Rs. 1,600. The 
second Bill has arisen out of the Supreme Court 
Judgement in the case of Lalappa Lingappa 
versus Lakshmi Vishnu Textile Mills in 
February 1982 over the question of continued 
service. So far as the first Bill is concerned, 
clause ' 2(a) (i) says; 

"for the words 'one thousand rupees' 
wherever they occur, the words 'one 
thousand and six hundred rupees' shall be 
substituted;" 

I do not understand how the honourable 
Minister has arrived at the conclusion of 
raising the figure from Rs. 1,000 to Rs. 1,600. 
What is the logic behind it? What is the logic 
behind this figure of Rs. 1,600? I would like 
to know whether this will justify the purpose 
for which this Bill has been brought forward 
before this House. 

Secondly, the Supreme Court has already 
held that for becoming entitled to gratuity, a 
workman has to work for 240 days every 
year. He has to put in 240 days of continuous 
work. But the present Bill has not given any 
clear indication and there seems to be some 
ambiguity and there is some confusion. It has 
not been made very clear. Or, due to any lock-
out or any such other thing, will he be entitled 
to get gratuity or not? That has not stated in 
the present Bill. That has to be clarified by the 
Minister. T would request the Minister to 
categorically say whether a worker, due to 
illness, etc., who gets a break in service, will 
be entitled to get gratuity. That should be 
clearly stated in the present Bill. 

Thirdly, so far as these workers who are 
working temporarily, such as in Railways, 
casual workers, contract labourers and those 
employed in the Railways on daily wages,  
are  concerned,  they do  not 

get any benefit out of this Act. They hare been 
kept out of the purview of this Act. I would 
like to know from the Minister whether such 
workers will be covered by the present Bill, 
so far as the gratuity is concerned. I do not 
know whether these people will be entitled to 
get gratuity or not. This should also be 
clarified by the Minister. 

Then, the landless agricultural labourers 
workers, who are in a pitiable condition, get 
work only for three months during the year. 
They are not paid even the minimum wages in 
accordance with the provisions of the' 
Minimum Wages Act. What about their fate? 
A separate Act was contemplated by the 
Government or the present Act will cover 
these employees also? That has not been made 
very clear in the present Bill. I would like to 
know from the hon. Minister whether he is 
thinking of bringing any other legislation so 
far as those workers are concerned or he will 
cover them under the present Bill. He should 
have brought a comprehensive Bill. Of course, 
I welcome certain provisions of the Bill. It has 
given certain relief, but not all. But, at the 
same time, I would like the Labour Minister to 
consider all these things and see that no 
injustice is done to the workers. 

So far as the present Bill is concerned, there 
seem to be some doubts and confusions. By 
raising the salary limit from Rs. 1000 to Rs. 
1600r a very small section of the employees 
would be benefited by this, not the whole 
section of the working class. What is he going 
to do with regard to the large number of 
workers who have been deprived of gratuity 
as a result of the Supreme Court judgment? 
Will there be a retrospective effect for them or 
is any provision being made or contemplated? 
The. Labour Minister must clarify this. 

I do not think the present Bill is going to 
give relief to a large number of industrial 
workers, railway-men and other sections of 
the society. I would request the Labour 
Minister to consider all these things 
dispassionately and see that justice is done to 
the working class. , 
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So far as the wording of the Bill is 
concerned, I have nothing to say. But so far as 
these words "one thousand and six hundred 
rupees" are concerned, it may be clarified on 
what ground it has been brought. 

So far as the second Bill is concerned, I 
have only one or two comments to make. So 
far as the wording on page 2 is concerned, 
namely."lay-off, strike or a lock-out or 
cessation of work not due to any fault of the 
employee, whether such uninterrupted or 
interrupted service was rendered before or 
after the commencement of this Act"—I think 
this will go agairjst the interests of employees. 
So I think this should be deleted. But if the. 
Minister thinks that it is necessary, then he 
should try to protect the interests of the 
employees. So far as the wording of this Act 
is concerned, these are' my comments. 

With these comments, I support the pre 
sent Bill vvith the foregoing remarks, 
and hope that the Minister will consider 
and incorporate the suggestions which I 
have made for the benefit of the working 
class. L 

SHRI SHRIDHAR WASUDEO DHABE 
(Maharashtra): Madam, this 'payment of 
Gratuity (Amendment) Bill is to remove 
certain lacunae as pointed out by the Supreme 
Court in their judgment and to provide other 
machineries for the implementation of the 
Act. The Act was passed in 1972 on the 
recommenda-tions of thg National Labour 
Commission and the provisions were made to 
be applicable to the industrial workers and the 
employees of shops and commercial 
establishments Where 10 or more persons are 
employed. The Act also provide! a scheme for 
payment of gratuity on the basis of what is 
called continuous service which has been a 
subject of controversy. The definition of 
employees says "excluding Government 
Servants, Central Go1 vernment employees, 
State Government employees and the 
employees under the Army Act." The' 
Explanation says that continuous service 
means that they must be actually employed 
for 190 days and in certain other cases for 240 
days. But the   employment  must   be   actual.      
But 

there are other provisions   in   this   Act 
governing    the   payment   of   gratuity to 
workers.    Gratuity is payable    only after a 
period of 5 years of service.      In section 4 
sub-seetion (vi), it has been provided that 
gratuity shall be forefeited and shall not be 
payable if the services have been terminated 
for     riots or disorderly behaviour or act of 
violence or for an offence  which, constitutes  
an  offence involving  moral  turpitude and  
that act  is committed by him  during the 
course of employment. In this Act, a provision 
hai also been made   saying   that   it shall be 
applicable   to  employees  having  a  salary of 
only Rs. 1000.   In this Bill, it has been 
amended and   raised to Rs. 1600.   Now, the 
coverage   has   been   extended to Rs. 1600. 
Here also in the further    Explanation,   it has 
been stated that the adminis1 trative and    
managerial    staff who get a salary     of Rs.   
1600     will be   included. That is certainly an 
improvement on the present Act.    It has also   
been   provided that the Central     Government     
or State Government    employees    or    the    
employees who are having their own rules for 
payment of gratuity are not governed by this    
It is a social security measure and is  paid  to  
all   the  Government  servants irrespective of 
any salary limit and they are entitled to gratuity    
whether they get Rs.    1600 or Rs. 2000 or 
more.    Against this, a   discrimination   has   
been    made against the industrial workers.    If    
it ia a social     security   measure,   it   is   very 
essential that the salary limit should    be 
liberal.    The gratuity should be paid    to all 
the workers,   at least all Class HI and Class 
TV employees,    as my hon.    friend has said.   
Now, in view of the new agreements which are 
made in major industries like bankjngi    steel, 
coal and other specially the    public    sector    
industries,    the salaries of even the clerks have 
gone up to more than   Rs.    1600.    Now,    
'salary* has been defined under this Act as 
basic salary plus  dearness allowance though it 
may not include other    allowances.    The 
basic salary and the dearness    allowance of 
the industrial workers or the working dass 
today or whap is called the white-collared 
working class,   rather 60 per cent of     the     
work-in?   class,    is more   than Rs. 1600.    
Therefore,    it is very essential that their salary 
limit    should   have been 
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extended to more than Rs.  1600 and at least 
to Rs. 3,000. 

Now, in the Second Amendment Bill, there 
is a welcome pro-vision. It has been made 
applicable to a shop or establishment. It has 
been provided under Section 1, Sub-seetion 3 
A, that a shop or estab-lishinent to which this 
Act has become applicable shall continue to 
be governed by this Act notwithstanding that 
the number of persons employed therein at 
any time after is ha5 become so applicable 
falls below ten. Therefore, there is no 
improvement in the Act though it has been 
demanded by the trade unions and many of the 
working class organisations that the coverage 
should be extended and that even if one person 
is employed in a shop or establishment, he 
should be able to get the gratuity. Now, what 
is provided is just the opposite. They only 
provided that the present provision will 
continue under the Gratuity Act which applies 
only to the shops or establishments under 
Section 2, sub-Sec. (2). It will apply only to 
shops or establishments in which ten or more 
persons are employed. Now, what is provided 
is this-. In the initial stage, when the Act is to 
be made applicable, jt must have more than 
ten persons. But afterwards, if the employment 
shrinks and goes down to below ten, then also 
they will be able to get the advantage. But, 
this is no improvement at all. In fact, the limit 
of ten should have been reduced because those 
who are unorganised and those who are 
working in small establishments, whose 
salaries are poor should get the gratuity and 
the terminal benefits. Therefore, this provision 
under section 1, sub-seetion 3A will not really 
serve any purpose except that it clarifies what 
the legal position is. 

Regarding 'continuous service' this has been 
done after a judgment of the Supreme Court. 
But the purpose for which it has been done 
has not been achieved. In the original 
provisions of gratuity and also aceording to 
the agreements which we haw made through 
collective bargaining, the idea was that 
persons putting in pmpioynnnflt   for a year,   
irrespective   of 

days of work, should be able to get gratuity. 
Whether it may be absence or even lock-out 
or strike, the contract of service does not 
terminate; it may be only suspended. 
Therefore, the service contract continues. In 
such cases, for the period of service, gratuity 
should be paid and not for the actual days of 
working in a particular year. Therefore, it 
would have been better if the amendment had 
been made relating to the period of employ-
ment and not to the days actually worked in a 
year. Now, what has been provided in this is 
that the same thing is repeated. Here 2A has 
been provided which says: "an employee shall 
be said to be in continuous service for a 
period if he has, for that period been in 
uninterrupted service, including service which 
may be interrupted on account of sickness, 
accident, leave, absence from duty without 
leave (not being absence in respect of which 
an order imposing a punishment or penalty or 
treating the absence as break in service has 
been passed..." So if he remained suspended 
for some days, then under this provision of the 
Act, it will not be counted. Suppose there is 
an employee in a newspaper and he is 
suspended f°r some time or some months. 
Then, under thjs provision, the employee will 
not be eligible for receiving gratuity. I think it 
is a very harsh provision. It is only in case 
there is punishment and a break in service that 
the matter would be different. Therefore, this 
requires total deletion. Similarly, in the case 
of lay-off strike or a lock-out or cessation of 
work not due to any fault of the employee, 
what is the fault due to be expected? I do not 
understand what he means by this. When the 
strike takes place the workers are all on strike 
and jt means due to the fault of 
the employees. But will it mean continuous 
service? It may not be counted. That is the 
meaning of cessation of work. But the 
cessation of work is due to the general 
demand of the workers, who have a right, a 
fundamental right, which is recognised of the 
working class throughout the world, but then 
why should they be deprived of gratuity? I do 
not understand on what principle the Labour 
Ministry wants to enunciate the principle of 
gratuity   for the wdrkers.   Is it a crime to 
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go on strike? If the management has a right to 
declare a lock-out after the strike, why should 
the workers who are working there be deprived 
of the gra-, tuity? (Time bell rings). 

Lastly, Madam, there is a provision made 
here which says one hundred and ninety days 
in the case of an employee employed beiow 
the ground in a mine or in an establishment 
which works for less than six days in a week; 
and two hundred and forty days, in any other 
case. 'In any other case' which has been 
provided here after the amendment, it should 
have been clarified by an explanation. No 
explanation has been added, which was very 
essential. The Supreme Court judgment has 
given the guidelines on how the lacunae 
should be plugged. The provisions of sub-
clause (2) (a) have been made in a very half-
hearted manner and there is no guideline in 
that clause as to how the period of 240 days is 
to be calculated. The ideal position would 
have been if it was linked with the years of 
service and then the matters would have been 
different.    (Time bell rings) 

Lastly, Madam, I want to point out that 
steps should have been taken by the Ministry 
about the deletion of clause 4(6) of the Act, 
deprivation of gratuity. This is a provision 
which is very derogatory. Now the gratuity of 
an employee diminishes on the wilful 
omission or negligence by causing any 
damage and nowhere in the world gratuity 
payable to an employee is forfeited on the 
riotous, or disorderly conduct or any other act 
of violence on his part. Therefore, Sir, you 
know the 'riotous or disorderly tonduct' are 
such wide words that an employer can say, 
you have misbehaved and T fore-feit the 
gratuity. This working which has been used is 
very much against the interests of employees. 
The riotous or disorderly conduct is 
mentioned for deprivation of whole gratuity. I 
think it is against the principle of granting 
gratuity and steps should have been taken by 
the Ministry for amending clause (4). 
Secondly it has also been provided that the 
gratuity payable to an employee shall be 
wholly forfeited if the services of such 
employee have been terminated for 

any which constituted an offence involving 
moral turpitude, provided that such offence is 
committed by him in course of employment. 
(Time bell is ringsQ. Madam, before I 
conclude I would only like to say that the 
principle of gratuity is that the man in the old 
age should get some terminal benefits so that 
he can liye a reasonably good life. Payment of 
gratuity and provident fund have the same 
principle. In this Act of 1972 by one hand the 
Government gives the gratuity and by the 
other it makes it impos1 sible to give them the 
full benefit that is otherwise due to them. In 
the circumstances, the Bill is only a half-
hearted measure but the improvement made is 
a welcome step. 

SHRI VEERENDRA PATIL: Madam 
Vice-Chairperson, these two Bills are non-
controversial Bills and the hon. Members 
who have participated in the debate have 
welcomed these two Bills. 

While welcoming the Bills, some hon. 
Members have given some suggestions and 
some hon. Members have expressed some 
doubts and sought clarifications also. Many 
hon. Members who participated in the debate 
wanted to know as to why there has been so 
much of delay in bringing forth  these 
legislations. 

I do agree that there has been some delay. I 
can say, for instance, the first Payment of 
Gratuity (Amendment) Bill was introduced in 
Parliament in the year 1982. It is only now we 
are in a Posi1 tion to pass this legislation. 
Before we come to Parliament with any 
legislation, I must say, there are so many 
formalities which have to be gone through 
Proposals have to be considered in different 
conferences and then after the Government 
receives the proposals they have to be 
processed at different levels. Ultimately, after 
the Government takes a decision, Law 
Ministry has to draft the legislation. For 
completing these formalities,- naturally some 
time is required. I can only say that in spite of 
our best efforts, it was not possible for us to 
come with these two legislations within the 
time that was expected by the hon. Members. 
But it is not correct to say that Government 
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is delaying such legislations which are meant 
for the benefit of the workers, only to help the 
employers. I hope tho hon. Members will 
agree with me that the purpose behind these 
two legislations is to help the workers, not the 
jmployer^. So far as th Second Payment of 
Gratuity (Amendment) Bill is concerned, this 
was necessitated because of the judgment of 
the Supreme Court. I agree diat there has been 
some delay in bringing forward this Bill before 
Parliament. That is why, in the Bill itself, we 
have made it clear so that the workers should 
not be penalised and they should not suffer. 
The hon. Members can find from .page 3 
where it is said that "Amendments made in the 
Principal Act by Sections 3 and 4 shall be 
deemed to have been nrnle with effect from 
llth day of February, 1981", ths day when the 
Supreme Court delivered the judgment. So, the 
second amendment will take retrospective 
effect. We want to give retrospective effect to 
the second amendment of 240 days 4 P.M, in 
order to help the workers. The purpose is that, 
between the date of the Judgment and the 
passing of this Bill, if any worker is entitled to 
any gratuity, he should not be deprived. Our 
intention is very clear. We want to help the 
workers and we are meant only to safeguard 
the interests of the workers. 

Madam, some Members asked why we are 
coming forward with piecemeal legislations. I 
agree that so far as these two Bills are 
concerned, they are not compre-. hensive Bills. 
But these two Bills I have brought forward 
before Parliament only to overcome certain 
specific difficulties that have arisen in the 
implementation of'the provisions of this Act. 
Our intention, for the time being, is not to 
change th; entire scheme of the Act. That is 
why, I have made it very clear that these two 
Bills are not comprehensive and that these two 
Bills have brought forward only to resiove 
certain difficulties i which have arisen due to 
the Supreme Court judgement und also 
because some of the 

suggestions which were made by the Labour 
Ministers in their conference. Some State 
Governments had also made certain 
suggestions and these suggestions have also 
been incorporated in these two Bills. 

Many hon. Members wanted to know why 
there should be a wage limit at all and they 
have asked, even if there should be any wage 
limit, what is the sanctity of this Rs. 1,600? 
Mr. Quasem suggested, why it should not be 
Rs.24,00? Madam, the present Act says that 
this Act, this Gratuity Act, is applicable only 
to workers who are drawing a salary of Rs. 
1,000 and below. The moment they cross Rs. 
1.000 they go out of the purview of this Act. 
Therefore, we thought that workers drawing 
up to Rs. 1,600 should be brought whithin the 
purview of the Gratuity Act. 

SHRI B. SATYANARAYAN REDDY: 
Why not Rs.  1800? 

SHRI  VEERENDRA     PATIL:     I am 
coming to that. I will explain the position. 
Now, the question which has been raised is, as 
hon. Mr. Dhabe had suggested, what is the 
sanctity of this Rs. 1,600? Hon. Member, Mr. 
Satyanarayan Reddy asked why it should not 
be Rs. 1,800? Mr, Quasem asked, why not Rs. 
2,400? I can only say. that for the present, we 
have decided on Rs. 1,600. It is only because 
in other labour laws, this is the wage limit 
which has been laid down. This is the wage 
limit, for instance, in the payment of Wages 
Act, the Provident Fund Act and in other 
labour laws. In regard to ESI Act a!so. we are 
making a similar provision, and we are 
bringing this wage limit to Rs. 1,600. Since in 
other labour laws, the wage limit is Rs. 1,600, 
our intention is that, we should bring the wage 
limit in this Act also on par with the wage 
limits prescribed in other labour laws. 

I agree, the wage levels are increasing. But 
I do not say that this is the final thing and that 
we are not going to increase it. In course of 
time, who knows, it may be necessary for us 
to go from Rs. 1.600 to Rs. 2,000 or even Rs. 
2,400 or Rs. 2,500. Much depends upon the 
wage levels  and increase     in the     wage 



 

levels. Our attempt is to see that as far as 
possible, parity is observed and whatever 
minimum wage is fixed in other labour laws; 
the same wage limit is fixed here also. That is 
why, we have specified the limit here at Rs. 
1,600. I may assure hou. Members that this is 
not final. A time may come when we have to 
increase this limit, not only in the Gratuity 
Act, but in other Acts also from Rs. 1,600 to 
more than Rs. 1,600, may be, to Rs. 2,000 or 
2,400 or Rs. 2,500. 

Madam, there is another point which has 
been raised by hon. Members, Mr. Dhabe and 
Mr. Quasem. In case of misbehaviour, 
misconduct or moral turpitude, there is a 
provision in the existing Act, to forefeit the 
gratuity wholly. So, many employers will be 
taking undue advantage of that. I can read 
thi?. It says, I quote: 

"The gratuity of an employee whose 
services have been terminated for any act, 
wilful omission or negligence causing any 
damage or loss to or destruction of property 
belonging to the employer shall be 
forfeited to the extent of the damage or loss 
so caused, 

(b). the gratuity payable to an employee  
shall   be  wholly  forfeited." 

The present wording is that the gratuity 
payable to an employee shall be forfeited 
'wholly'. Even if he wants to forfeit a part of 
the gratuity, he has no power to do that 
because the Act says, "shall- be forfeited 
wholly". Therefore, we .have made an 
amendment in this Bill that he can forfeit the 
gratuity wholly or partially. If he wants to 
give lighter punishment, he need not forfeit 
the gratuity wholly, he can  forfeit  it  
partially. 

Now some hon. Members have expressed 
the fear that the management may misuse this 
power. I have /already made it clear, Madam, 
that the present provision is already there in 
the Act and this is an improvement that we 
say that instead of forfeiting wholly, he can 
have the opportunity or the power to forfeit it 
partially. Regarding the question of the 
misuse of his power,  supposing an    
employer mis- 

uses this power and he indiscriminately 
forfeiis the gratuity, the employee has got the 
right to raise the dispute. He can dispute it, 
contest it. If the conciliation fails he can go to 
the Tribunal or to the Labour Court. The 
Labour Courts aro presided over by judicial 
officers. Whatever the Labour Court decides 
is binding on both the employees and the 
employers. Therefore, it is not correct to say 
that this power of partial forfeiture will be 
misused. I do not think this is going to be 
misused by the employer. I feet that there are 
sufficient opportunities which are open to 
thhe employee to challenge such a misuse 
exercised by the management. So, it is 
definitely an improvement on the existing 
provision of the Act. 

Some hon. Members expressed the opinion 
that sufficient time is taken in making the 
payment of gratuity, it is not being paid 
promptly. I want to make it clear that the 
rules relating to the payment of gratuity 
already provide that an employee shall apply* 
for payment of gratuity within 30 days from 
the date the gratuity becomes payable and the 
employer has to make the payment within 30 
days fr°ni the date of the receipt of the 
application for payment of gratuity. So, the 
time limit is already prescribed and he has to 
pay' the amount as per time limit fixed in the 
rules. 

Some hon. Members wanted to know why 
this limit of 10 workers ' was prescribed. It is 
because the Payment of Gratuity Act says that 
this is applicable only to the establishment. In 
section 2 it is said to what category of 
industries and establishments it is applicable. 
So, in the Act it has been made clear that such 
other establishments or class of establishment' 
in which 10 or more employees are emp loyed 
or were employed on any day o the 
preceeding two months by notificatio:' 
specially in this behalf. We have got th-
powers, the Government has got the power. 
What I want to make clear is that the 
Government has got the power to extend this 
Act. According to.that, the Government has 
extended this Aft to different other  
establishments  also. 
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SHRI SHRIDHAR WASUDEO 
DHABE: That is also 10 or more, that is the 
condition prescribed. 

SHRl VEERENDRA PATIL: It is ap-
plicable only to the establishment where the 
workers are 10 or more. Now the question is, 
why it should not be made applicable to all the 
establishments irrespective of the number of 
workers? The question is whether an employer 
having two, three, four, or five workers Yias 
got that capacity. He has not got that capacity 
at all. When he has not got the capacity, what 
is the use of having legislation and thrusting 
that legislation on him? Therefore what we 
felt was that so far as this legislation—the 
Payment of Gratuity Act—is concerned, it 
should be made applicable only to bigger 
establishments which can employ at least ten 
or mor© workers. 

Then I want to tell the hon. Member, Shri 
Dhabe, that Government has got the powers to 
extend this Act to other establishments also. 
Accordingly the Central Government has 
specified motor transport undertakings, clubs, 
chambers of commerce and industry, 
associations, federations, inland water 
transport establishments and such local bodies 
in which ten or more persons are empliyed- 
Whereever the Government feels that it should 
be extended to other establishments, it has 
already extended and if there are any. good 
cases for extension of this, Government is pre-
pared to consider those cases and bring them 
under that category and extend the application 
of Payment of Gratuity Act to those 
establishments also. 

It appears there is a lot of confusion about 
"continuous service". I read, for the benefit of 
the hon, Members: 

"Continuous servire means uninterrupted 
service and includes service which is 
interrupted by sickness, accident leave, 
layoff, strike or a lock-out or cessation of 
work not due to any faulr of the employee" 

Now " not due to any fault of the employee" 
is only with regard to cessation of work, not 
with regard to strike etc. That is the  
definition  of  "continuous   service". 

SHRI        SHRIDHAR WASUDEO 
DHABE: It covers all the three—strike, 
lockout or cessation of work. 

SHRI VEERENDRA   PATIL;   "Cessation of 
work not due to any fault of   the employee"—
supposing there is a hundred per cent electricity 
cut, or there is shortage of raw materials for 
which the worker is not responsible,    if the    
factory is not running, if the establishment is 
closed, the workers is not responsible  and when 
the worker 's not responsible    for that, it is' 
continued   as   "continuous  service".  Even if he 
goes on strike, then also it is consi-• dered as 
continuous service, also if he is on leave, even if 
he is on accident leave, lay-off, strike,    lock-
out. There    are two categories of service.    One 
is uninterrupted service; the other is interrupted 
service. So far as uninterrupted service is 
concerned, 240 days is not necessary at all. That 
is why it is made very    clear    that it is 
continuous "service.  I have    already read the 
definition of "continuous service". In this 
definition what we have done is, supposing he is 
on unauthorised leave,    on-authorised absence, 
then he comes under the category, then it 
becomes    necessary, according to the 
Judgement of the Supreme Court, to put in 240 
days    actual work. That is why we have made it 
very clear that ever if it is unauthorised, unless    
he. is punished—i.e. if he is not     punished and 
if he is on   unauthorised    leave, unauthorised 
absence—he is continued to b* in uninterrupted 
service.    He  comes under the category of    
'interrupted service' only if he is penalised by the 
employer. 

DR. SHANTI G. PATEL; I do not want to 
interrupt you. But suppose a warning is given 
for unauthorised absence, that is also a 
punishment. Warning is a punishment under 
the standing orders. For a warning, he will 
suffer. 

SHRI VEERENDRA  PATIL:     Warning 
is not... 
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SHRI  PARVATHANENI     UPENDRA 
(Andhra Pradesh): It is a minor punishment . 

DR. SHANTI G. PATEL: I just want a 
clarification. That may not be your intention. 
But) as it is worded warning se«ms to have 
been included. 

SHRI     VEERENDRA     PATIL:     The 
amendment says clearly: "not being absence 
in respect of which an order imposing a 
punishment or penalty or treating the absence 
as break in service has been passed in 
accordance with the standing orders, rules or 
regulations governing the employees of the 
establishment". Suppose the employer wants 
to punish him. He has to punish him under the 
standing orders. Hon. Dr. Shanti Patel knows 
that every establishment is required to have 
their own standing orders with regard to 
working hours and service conditions . 

DR. SHANTI G. PATEL I am sorry, I am 
not clear it appears. I am saying that warning 
is also given under the standing ordersj 
Industrial Employment Aet. That is why it 
becomes a punishment. 

SHRI  VEERENDRA     PATIL;       We 
have made it very clear that if he is to be 
punished for his absence, he has to be 
punished... 

SHRI B. SATYANARAYAN REDDY: 
He wants to know what punishment is. 
Suppose he is reprimanded or punished, it is 
no clear whether that comes under 
punishment or not. 

THE MINISTER OF STATE IN THE 
MINISTRY OF LABOUR AND RE-
HABILITATION  (SHRI DHARMAVIR): 
There is no interruption. Then what is the use 
of warning? 

DR. SHANTI G. PATEL: It appears that 
this clause is suo motu taken from the 
Industrial Disputes Act which is with regard 
to retrenchment compensation. There also, 
continuous service is to be given before a 
worker qualifies for 

retrenchment compensation. Now in regard 
to the retrenchment compensation similar 
words appear, except what is put in the 
brackets. So we do not understand why this 
distinction is made between the two. If you 
accept what is stated under the Industrial 
Disputes Act, the definition, it will be all 
right. Why add these words and complicate 
the. whole thing? Again it will go to court, A 
number of difficulties are going to arise. 

SHRI VEERENDRA     PATIL;       Tho 
existing definition of 'continuous service' 
under the Payment of Gratuity Act is similar 
to the one under the Industrial Disputes Act, 
^1947. Whatever is provided in the existing 
Act, it is already provided in t'ne Industrial 
Disputes Act, 1947. 

DR. SHANTI G. PATEL: I would like to 
emphasise again that this is not so. Whatever 
is put in the brackets does not appear in the 
definition under the Industrial Disputes Act. 
That is what I am sayine. 

SHRI VEERENDRA PATIL: Whatever I 
have put in the brackets, is an amendment to 
the existing Act. 

DR. SHANTI G. PATEL: In the existing 
law there is no such provision. 

SHRI VEERENDRA PATIL: That is what 
I have said. This provision wo had to make in 
order to save the workers from the difficulties 
arising because of the Supreme Court 
judgment. 

DR.  SHANTI  G.  PATEL;     Give the 
definition  and  finish  it off. 

SHRI VEERENDRA    PATIL:      Now 
we have come to the conclusion that it is 
necessary to amend the definition of 
'continuous service' under the Industrial 
Disputes Act also. It is similar. However, it 
has become necessary to amend the definition 
of 'continuous service' in the Payment of 
Gratuity Act because o£ the judgment of the 
Supreme Court. It is "possible that we may 
have  to carry 
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[Shri Veerendra Patil] 
cut. Similar amendments in the Industrial 
Disputes Act in due. course. Why we have 
brought this measure, you will agree, is that 
because the Supreme Court has said in its 
judgment that unless he has put in 240 days of 
continuous service, he will not be considered 
to b, in service ary will not be entitled to 
gratuity. What we have said is for the defini-
tion of 'continuous service' he will be 
considered to be in continuous service even if 
he is on unauthorised leave, unless he has 
been punished by the management; and for 
punishing the worker, rne management has to 
punish under the standing ord;rs. They cannot 
punish him ofi-hand according to their whims 
and fancies. If he has to punish him. while 
punishing certain procedure is there which has 
to be. gone through. After completing the 
procedure only he can punish him. And even 
supposing he is misusing these powers, if the 
employer is misusing the powers, than, the 
employ-yee can raise the Industrial Disputes 
Act. He can go to the court, and he can get 
relief at the hands of the court. Therefore, it is 
not easy for any employer to misuse these 
powers. And I want to make it very clear that 
in order to help the workers because of the 
difficulty created by the Supreme Court 
judgment, this is the amendment that we have 
brought and after consulting the Law 
Department. The Law Department suggested 
that if such an amendment was brought, then 
only would it be possible for us to safe-gurad 
the interest of the workers. Therefore, 
whatever amendment we have "thought of is 
in the interest of the worker not that it is going 
to harm the interest of the workers. 

DR. SHANTI G. PATEL: Our lega' 
experts have advised otherwise. 

THE VICE-CHAIRMAN (SHRIMATI 
MARGARET ALVA): Let us not convert 
every point int0 a detailed discussion. 

SHRI SHRIDHAR WASUDEO DHABE; 
You are also a lawyer, Madam. You know  it. 

THE VICE-CHAIRMAN (SHRIMATI 
MARGARET ALVA): That is the trouble. 
There are too many lawyers. Tha', is the 
confusion, 

SHRI VEERENDRA PATIL: And lastly I 
come to the point that has been made by my 
friend, Mr. Hukmdeo Narayan Yadav. I agree 
with him that so far as these legislations are 
concerned, they are meant only for organised 
labour. That way, I can say that so far as this 
Act is concerned, it does not make 'any 
distinction between permanent, temporary or 
casual employees in the matter of payment of 
gratuity, and all these, categories of 
employees are eligible for gratuity subject 
only to completion of minimum five years 
qualifying service prescribed in the Act and 
the conditions relating to continuous service, 
of completion of 240 days period of actual 
work for each year of service. 

I agree with Mr. Hukmdeo Narayan Yadav 
that so far as these legislations are concerned 
they are meant in a way for the benefit of the 
organised sector employees. I have said on so 
many occasions that in our country, out of the 
total work force, it is only 10 per cent of the 
work force which is in organised sector, the 
remaining 90 per cent of the, work force is in 
the unorganised sector. And whatever benefit 
is there so far as labour laws, security 
measures and all that, most of these benefits 
are going only to the workers who are in the 
organised sector, and unfortunately the bene-
fit is not reaching the unorganised sector 
because they are unorganised, they are not    
at all    organised.      I    entirely 
agree with the sentiments that have been 
expressed by my hon. friends. 

Madam, I do not wish to take more time 
because these two Bills are non-controversial 
Bills. In the Lower House also when it was 
discussed, all the Members supported the Bill. 
Here also all the Members have supported the 
Bill. 

Some Members had expressed doubt about 
the continuous service and the amendment 
that we are thinking of in order 
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to define continuous service. I once again want 
to reiterate that this amendment we have 
brought after careful thought and careful 
scrutiny, after convincing ourselves that this is 
the only way to safeguard the interest of the 
workers and in order to save them from the 
difficulty which has arisen because of the 
Supreme Court judgement. Therefore, our 
intention i* * very clear. I want to assure both 
Mr. Dhabe and Dr. Shanti G. Patel. 

With these few words, I am glad and I am 
happy, Madam, that all the Members who 
have participated in. the debate, have 
supported, and I hope that this Bill would be 
unanimously accepted. 

THE VICE-CHAIRMAN (SHRIMATI 
MARGARET ALVA):   I shall  now put 
the motion by Shri Veerendra Patil regarding 
consideration of the Payment of Gratuity 
(Amendment) Bill, 1984 to vote. The 
question  is: 

"That the Bill to amend .the Payment of 
Gratuity Act, 1972, as passed by the Lok 
Sabha, be taken into consideration." 

The motion was adopted. 

THE VICE-CHAIRMAN (SHRIMATI 
MARGARET ALVA): We shall now take up 
the clause-by-clause consideration of the Bill. 

Clause      2 {Amendment of section     2) 

THE VICE-CHAIRMAN (SHRIMATI 
MARGARET ALVA): There are two sets of 
amendments by Shri S. W. Dhabe and  Dr,  
Shanti  G.   Patel. 

SHRI SHRIDHAR WASUDEO 
DHABE; Madam, I move: 

1. "That at page  1, line  11, for the words 
'One  thousand  and  six hundred rupees'   the   
words   three   thousand     rupees' be 
substituted." 

Madam, I also move: 
2. "That at page 2, line 14, after the words 
'conditions of service' the words or as 
prescribed by the standing orders settled 
under the Industrial Employment 

Standing Orders Act, 1946 or any other Slate 
Law' be inserted' 

I want to say a few words. The amendment 
is that instead of Rs. 1600 it should be raised 
to Rs. 3,000. 

THE VICE-CHAIRMAN (SHRIMATl 
MARGARET ALVA) We have already 
spoken on those amendments. 

SHRI SHRIDHAR WASUDEO1 
DHABE: I have only said one or two 
sentences. As the Minister has said be 
cause there are some similar laws on 
minimum wages payment and wage etc. 
and, therefore, he has brought this limit 
upto Rs .1600. Now, Madam, in 1982, 
the Bill was circulated, No. 133 of 1982. 
After 1982, in 1983 December, mainly 
during December, November, January a 
large number, of agreements, policy agree-, 
ments have taken place in many public 
sector undertakings like coal, steel and 
other industries where the wage limit has 
gone up to more than Rs. 1600. Therefore, 
in view of the subsequent changes in the 
circumstances, the Minister when he was 
moved the Bill after two years, should 
have taken into consideration the present 
situation and wage level in the organised 
sector for which the Bill is meant. There 
fore, my suggestion that Rs. 1600 is too 
meagre and it should be raised to Rs. 
3,000.  

The questions were proposed. 
DR. SHANTI G.  PATEL:  Madam,    I 

move; 
4. "That at page 1, line 11, for the words 

'one thousand and six hundred rupees' the 
words 'the amount that may be determined 
by the Government from, tife to time' be 
substituted." 

Madam, I do not want to make any speech. 
My colleague, Shri Dhabe has spoken. I 
would only like to say that the definition 
which has been incorporated under the 
provision of the Industrial Disputes Act 
should have been so taken and adopted here. 
K at al] there was to be any restriction it was 
to be on the supervisory or the managerial 
category and, therefore, some pay limit should 
have been justified but not in the beneficial or 
welfare legis- 
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[Dr, Shanti G. Patel] 
lation of this type. I submit such a restriction 
on wage limit is uncalled for, unnecessary and 
goes against the very purpose for which this 
legislation is being passed. I want to say one 
word, that is, a large number of workers now 
have crossed the limit even after Rs. 1600 and 
they will be denied the benefit of this piece of 
legislation. 

The question  was pro-posed. 

THE VICE-CHAIRMAN (SHRIMATI 
MARGARET ALVA); I shall now put the  
amendments   to  vote. 

The   question is: 
"That at page 1, line 11, for th© words 

'one thousand and six hundred rupees' the 
words 'three thousand rupees'  be 
substituted." 

The motion was negatived. 

THE VICE-CHAIRMAN (SHRIMATl 
MARGARET ALVA): The question is: 2. 
"That at page 2,line 14, after the words 
'conditions of service' the words 'or as 
prescribed by the standing orders settled 
under the Industrial Employment Standing 
Orders Act, 1946 or any other State Law' be 
inserted." 

The motion was negatived. 

THE VICE-CHAIRMAN (SHRIMATI 
MARGARET ALVA);  The  question is: 

4. "That at page 1, line 11, for the 
words 'one thousand and six hundred 
rupees' the words 'the amount that may 
be determined by the government from 
time  (o time' be substituted." v 

The motion was negatived. 
THE VICE-CHAIRMAN (SHRIMATI 

MARGARET ALVA): I shall now put Clause 
2 to vote. The question is: 

"That clause 2 stand part of the Bill." The  
motion     was adopted. 

Clause "I was added  to  the Bill. Clause   3   

(.Amendment   of  Section   4) 

SHRI SHRIDHAR WASUDEO DHA 
BE: Madam, I move: » 

3."That at page 3, lines 2-3, for the words 
'one thousand and six hundred rupees' the 
words 'three thousand' rupees'  be  
substituted." 

The question was put and the motion was  
negatived. 

THE VICE-CHAIRMAN (SHRIMATI 
MARGARET ALVA): I shall now pu* Clause 
3  to vote. The question is: 

That clause 3 stand part of the Bill. 
The motion  was adopted. 

Clause 3  was added to ihe Bill. 

Clauses 4 to 6 were added to the Bill, 
Clause 1. the Enacting Formula and the 

title were  added to  the Bill. 

SHRI VEERENDRA PATIL: Madam, I 
beg to move: 

"That fhe Bill be passed". 
The question was put and the motion was 

adopted. 

THE VICE-CHAIRMAN (SHRIMATI 
MARGARET ALVA); I shall now put the 
second Bill of Shri Veerendra Patil to vote. 
The question is: 

"That the Bill further to amend the 
Payment of Gratuity Act, 1972, as passed 
by the Lok Sabha, be taken into 
consideration." 

THE motion was adopted. 

THE VICE-CHAIRMAN (SHRIMATI 
MARGARET ALVA): We shall now take up 
clause-by-clause consideration of the Bill. 

Clause   2—Amendment   of   section   1 
SHRI SHRIDHAR WASUDEO DHABE:   

Madam,   I move: 

l.H'That at page 1, line 11, for   th© words 
'beiow ten' the words 'to one' be substituted." 

The question was put and ihe motion was 
negatived. 



 

THE  VICE-CHAIRMAN   (SHRIMATI 
MARGARET ALVA); Now, the question 
Ifc 

"That clause 2 stand part of the Bill" The 
motion was adopted. Clause 2 was, added to 
the Bill. Clause 3 was added to the Bill. 

Clause 4—Insertion of new section IA. 

SHRI  SHRIDHAR  WASUDEO DHABE: 
Madam, I move: 

2. "That at page 2, lines 3—7, the 
brackets and words '(not being absence in 
respect of which an order imposing a 
punishment or penalty or treating the. 
absence as break in service has been passed 
in accordance with the standing orders, 
rules or regulations governing the 
employees of the establishment)' be 
deleted." 

.. The   question   was'  proposed. 

SHRI  SHRIDHAR  WASUDEO  DHABE:   
Madam  Vice-Chairperson,  I      again request  
and appeal to the Minister tha* this provision 
which has been made—not being absence in 
respect of which an order imposing a punishment 
or penalty has been passed in accordance with 
the standing orders, etc—should be deleted. 
Otherwise it will be a big weapon in the hands of 
the employers to deny gratuity to the workers. 
You know the service conditions of a worker are 
prescribed in the standing orders and they 
provide for a large number of penalties-censure, 
even a fine of one rupee or forfeiture of pay. If 
one of these penalties is imposed, the worker will 
lose gratuity. When we are providing for partial 
payment and even forfeiture     of gratuity,  why 
should this provision        be made in the 
definition of "continuous service"? I think it is a 
retrograde provision. I again apeal to the 
Minister to withdraw it. 

DR. SHANTI G. PATEL; Madam, I would 
not make a speech again. I would only make 
an apeal to the Minister, uri enlightened 
Minister, who has a lot of experience not 
merely in this Ministry but in other employing 
Ministries as well as the experience of Chief 
Minister of Kar- 

nataka State. When we have been pressing 
so hard on this point,. I think he would give 
credence to it and accept our amendment. 

THE VICE-CHAIRMAN (SHRIMATI 
MARGARET AL\(A): He will consider the 
request. 

SHRI SHRIDHAR WASUDEO DHA-
BE: You cannot reply on his behalf. Let 
him say he will examine it. 
SHRI VEERENDRA PATIL:    Madam, this 
amendment we have brought because our 
experience shows that employers, because of 
the existing provisions of forfeiting in whole, 
were misusing it and indiscriminately  using  it.  
Therefore,  we  hav© said that instead of 
wholly forfeiting, they mun have powers to 
forfeit    partly And even while  forfeiting 
partly or even tor punishing, what we have 
saidis that they have to adopt the procedure laid 
down in the standing orders. If they are not 
made to adopt the procedure that is laid down 
in the standing orders, then they may use their    
powers    indiscriminately.    That »9 why we 
have said that if anybody wants to punish his 
employee, he    must punish only under the 
procedure laid down in the standing orders. 
Wherever there are standing orders, he should 
use the procedure which is     laid down in 
standing orders. Wherever  there   are   no  
standing  orders, the establishment is helpless; 
they cannot punish at all. That is    why, in 
order to safeguard the interests of the 
employees, we have put this condition. 

THE   VICE-CHAIRMAN   (SHRIMATI 
MARGARET ALVA):  The question is; 

"That at page 2, lines 3—7. the brack-
ets and wodds '(not being absence in 
respect of which an order imposing a 
punishment or penalty or treating the 
absence as break in service has bee» 
passed in accordance with the standing 
orders, rules or regulations governing the 
employees of the establishment) be 
deleted." 

The motion  was negatived.^ . 
THE VICE-CHAIRMAN (SHRIMATI 

MARGARET ALVA): Now, the question 
is: 

"That clause 4 stand part of the Bill" 
The motion was adopted. 
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[Shrimati Margaret Alva] Clause 4 was 

added to the Bill. Clauses 5 and 6 were 

added to the Bill. 

Clause 1, the Enacting Formula and the 
Title  wcre added to the Bill. 

SHRl VEERENDRA PATIL:  Madam, I 
move: 

"That the Bill be passed." 

The question was PM nnd the motion was. 
adopted. 

I. Statutory resolution seeking disapproval of 
the National Security (Amendment) 
Ordinance, 1984 

II. National Security (Amendment) Bill,  
1984 

. THE VICE-CHAIRMAN (SHRIMATI 
MARGARET ALVA): We shall now take up 
the Statutory Resolution seeking disapproval 
of the National Security (Am. endment) 
Ordinance, 1984 and the National Security 
(Amendment) Bill, 1984. Shri Advani. 

SHRI LAL K. ADVANI: (Madhya Pra-
desh) : Madam Vice-Chairman, I rise to 
move—. 

"That this House disapproves of the 
National Security (Amendment) Ordinance 
1984 (No. 5 of 1984) promulgated by the 
President on the 5th April, 1984." 

Madam, I have a basic objection to 
Ordinance-making and I would like to re-
iterate it. In this particular case it happens to 
be an Ordinance of the first kind. Never 
before in the last 30 to 34 years that I am 
aware of has an Ordinance been promulgated 
when the Lok Sabha is sitting. On the 5th 
April 1984 the Lok Sabha was in  Session, 

[Mr. Deputy Chairman in the Chair..! 
Taking advantage of the fact that the Rajya 
Sabha was not in Session and taking 
advantage of the letter of the Constitution 
wherein Article 123 concedes to the 
Government the right to promulgate an 
Ordinance even if one House is not in 

Session, Ihe Go-ernment has promulgated this 
Ordinance. I hold that legislation is a function 
of the legislature, not of [he executive. And 
Indias is the only Costit-ution which has 
invested the executive with legislative powers 
also under Article 123, of Ordinimce-making. 
But the conception is that this power will be 
used only in exceptional cases, only as a very 
rare case when promulgation of an Ordinance 
is a must. I am afraid that this particular Ord-
inance once again shows that the Government 
has a casual approach to this prob-lem of 
Ordinance-making and it takes resort to this 
authority as a matter of course without any 
hesitation. 1 say so particularly because this 
House was to meet on the 23rd of this month. 
There was an interval of only 18 days. And if 
you go through the amendments that have been 
made in the NSA I am unable to understand 
how heavens would have fallen if these 
amendments had waited for 18 days. In the 
meanwhile you could have had the Lok Sabha 
pass the law in the normal way and then come 
to this House on the 23rd when this House 
assembled for adoption of that statute. You 
have not done it and you have taken recourse to 
the easy way. Unfortunately, in many of these 
matters we have to look to the judiciary for 
applying the corrective. I remember in the last 
Session I had raised the quesiton of re-
promulgation of Ordinances and I had tried to 
show that re-promulgation of Ordinances is a 
fraud on the Constitution. The Law Minister 
did not agree. The Law Minister interpreted ihe 
Constitution lib-' erally and said what they did 
was right and that there was no objection. After 
that, it is the Allahabad High Court that has 
struck down one of the Ordinances issued by 
the UP Government on the basis that it was re-
promulgation of an Ordinance. Of course, the 
matter will come before the Supreme Court 
where the final word will have to be said. But 
my first objection to this particular provision, 
and the reason why I have moved this motion 
of disapproval js that I am opposed to this 
casual approach to" OrtWnnnce* making and 
taking resort to this provision without 
substantial reason. 



 

Now,   to far as  the substance of this 
Ordinance is concerned, I am opposed to it  
because  I think the  rationale  given is wrong.   
I  have   before  me   the   Statement explaining 
the circumstances which      had necessitated  
the promulgation      of      the National  
Security  Amendment   Ordinance. And  the  
rationale given in this.  In    the lirst  paragraph  
describes  the  situation  in Punjab—"The     
atmosphere     and    public order has been 
seriously vitiated on account of violent and 
illegal activities      of extremists  who are 
resorting to terrorist methods, 'fhey have made 
pubiic men and innocent people belonging      
to     different communities  the  target of  their  
attack." etc. I do not dispute all this.    I 
entirely agree that the situation in Punjab is 
really very bad,, But the second paragraph  
goes _ on    to    speakabout—"President 
demands were made in and outside Parliament 
for effective  and stern action in dealing with 
the situation and justify the ordinance on that. 
bar tis-.. This is the rationale. Now, we did not 
cull for more laws or greater, legislative   
powers.  We demanded  that  under the powers 
that exist—and they are adequate, more than 
adequate—you must act, you must invoke 
those powers. After all this Parliament has 
given to the Government so  many powers for 
dealing    with such activities. Apart  from the      
powers invested in the Government under the 
Cr. P. Cand I. P. C, there are powers under' 
other   Acts such  as Unlawful     Activities Act 
and the Arms Act. We have oaly recently  
passed   the      Punjab      (Disturbed Areas)   
Act,   the  Chandigarh   (Disturbed Areas) Act 
and the Armed Forces (Special  Powera)   Act.  
Several  such      statutes have   been   adopted.  
There   is   no  dearth of these. 

I was under the impression that the 
statement justifying the Ordinance would 
explain how those Acts have proved in-
adequate and how problems have arisen 
because of the inadequacy of those laws and 
how this particular Ordinance is going to 
cover up that inadequacy. This statement does 
not enlighten me on that point. This gives me 
no reason whatsoever. Therefore, I come to 
the conclusion that the problem is not of 
adequacy of powers. It is not. There is no lack 
of po- 

wers. If at all anything is lacking, it i* the 
will and the right perspective to deal with the 
situation. This is what is lacking. 

I am sorry to say that extremism 'was never 
a problem in Punjab till three years back. 
SomeN other parts of the country have seen 
this problem of terrorism. It has been there in 
some parts of the East. Earlier, after 
independence we saw eruption of terrorism in 
Andhra Pradesh. We have seen eruption of 
terrorism in West Bengal a few years back. 
But in these parts we have not known 
terrorists. We have not known terrorism and it 
is only during the last three years that 
terrorism or extermism of this kind which 
takes recourse to Violence, indiscriminate 
violence, and sometimes selective violence 
has erupted in Punjab Now that has to be 
analysed. 

I am happy that the former Chief Minister 
of Punjab, who knows the background of  this 
whole   story,  is  here. 
So far  as  Akalis  are   concerned,   they have  
raised   the   question  of  Chandigarh and they 
raised the question of river waters as if these 
questions are of life and death for the Sikh 
community today. And they pose these 
questions, as evidence of discrimination  
against  the  Sikh community. These problems 
have been with us fol more than a decade now. 
Inter-State disputes  have  been there  in other 
parts of the  country also. Inter-State disputes  
are not peculiar to Punjab and Haryana. Inter-
State  disputes  over  territory  or  river waters 
is not peculiar to these two States. But certainly 
I am entitled to ask the Akalis one question of 
course you are also entitled to ask it. I am more 
so entitled because  they have been with me  in  
the Government.  They have  been  with"    me 
both im the Government at the Centre and in   
the   State.   During   those   three   years they 
had never evinced as much concern or anxiety 
over these as they do now. If at all they may 
have referred to them casually. Never did they 
say that these ar.1 matters which should be 
sorted out immediately or, otherwise *we will 
be at a loss to  explain  to  our  people  as to 
what  is happening  or  what is  not happening'  
as they say now. I do not at all think that 

they did  anything of that kind. Certainly 
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not. Now they project issues of Chandigarh 
and rivers waters as being evidence of 
discrimination against the Sikh community. 
They are totally off the mark. 

Shri Khushwant Singh is not here. He ha« 
on many occasions very forcefully disputed 
this allegation that the Sikhs in the country are 
discriminated against. This charge is totally 
without substance. Therefore, the inference is' 
justified that the morcha launched by the 
Akalis has nothing to do with discrimination, 
the morcha is essentially a power gambit. It is 
justified. 

AN HON. MEMBER: So you are. 

SHRI LAL K. ADVANI; I would not 
mince words and I have never minced words 
on these matters. It is very  clear. 

 
SHRI LAL K. ADVANI: But I would like 

to tell you, Mr. Ramanand Yadav, I would like 
to tell you Namdhariji, that today in Punjab 
the principal problem is not Chandigarh; the 
principal problem is not river waters; and the 
principal problem is not also as to who is 
going to rule Punjab, whether the Congress (I) 
or die Akalis. The principal problem in Punjab 
to day is—particularly if you . ask the 
common citizen of Punjab, who is going to 
guarantee the Security of his life. The 
principal problem today in Punjab is ihe total 
collapse of law and order. Sir, this collapse 
has been brought about over p period of three 
years by the unabated acti vities of these 
extremists, the unchecked and unbeated 
activities of these terriorists, who starting with 
the Nirankaris, have been on an unending 
spree of killing. It is these terrorists and 
extremists who killed Baba Gurbacham Singh, 
the religious leader of the Nirankaris, killed 
Lala Jagat Narayan, a veteran editor of Punjab, 
and    who    killed    thereafter 

so many    police   officials,   so many   of them,     
perhaps     more than fifty,     at various  levels,  
constables,  sub-inspectors, going      right      up      
to      the      DIG, Mr. Atwal. There are many 
countries in the  world   where  for murder-
murder,  of course, is a heinous crime—there is 
capital punishment. But,  even where there  is no 
capital  punishment   for   murder,   murdei 
certainly  invites  a   punishment  of  fifteen 
years' imprisonment or  life imprisonment and so 
on, and in those countries where capital 
punishment is there, while in other cases 
punishment for murder may be life 
imprisonment   of  fifteen  years or twelve years 
or ten years, in the case of murder tof a police 
official oj- a police constable it is invariably  
capital  punishment.  Murder of a police 
constable or a custodian of law and order is 
supposed to be      an attack on the structure of 
government itself and,  therefore,  the State  
reacts  very sharply, and very stringently, to any 
murder of a police official. But here,  during the 
last three years, we have been listening to so 
many reports detailed by Mr. Sethi, in which 
killings of policemen have been narrated as if 
this was a casual  matter. What we now have is 
an amendment that instead of reporting to the 
Advisory Board in three months, now 
Government will be required to report in six 
months and, further, instead of having to give to 
the detenus the grounds of his detention within a 
period of ten days, it will have to give  in  fifteen 
days. I think that this is a very casual way of 
looking at things. 

Mr. Deputy Chairman, Si^ I would like to 
know why the Government is hesitant to bring 
before Parliament a White Paper on the 
extermists activites. I do not know why they 
are hesitant but I do know this hesitation is 
there. Ts it because a White Paper of that kind 
would have to trace the rise of extremists to its 
source. How did the extremists come to 
Punjab? The former Chief Minister, Mr. 
Darbara Singh, is here. He was the Chief 
Minister at that time. How did Bhindranwale, 
a person who was unknown earlier, come to 
occupy the central stage in the police of 
Punjab? How? How did the Dal. Khalsa come   
into   being?  Who   sponsored       it? 
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These are the questions which naturally an 
authentic document of the kind that I am 
demanding would have to deal with I am sure 
that many Congressmen here wouid concede 
that if the full facts in that regard are made 
known, it would not be very flattering to the 
ruling party, it would not be flattering at all. 
The general impression even in Punjab is that 
extremism has been brought into Punjab be-
cause of the internal feuds in the Congress 
Party. This is  the first thing. 

SHRIMATI PRATIBHA     SINGH 
(Bihar); This  is a wrong statement. 

SHRI LAL K. ADVANI: I would be happy 
to be corrected. I do not want to quote anyone 
here and I do not want to embarrass  anyone   
here. 

SHRI PARVATHANENI UPENDRA 
(Andhra  Pradesh):   Everybody  knows   it. 

SHRI LAL K. ADVANI:      (Interruptions) 
At least this much is true that the years 1982 
and 1983 were crucial. Despite everything, 
the arrival of the      extremist elements and 
rise of terrorism in Punjab should  have   
alerted   the  Punjab Government as well as 
the Central Government that it is no longer a 
queston of the Akali Morcha, Gradually the 
situation is going out of the control of the 
Akalis and some other elements  are  getting 
control  of it, and   that  therefore,  
Government's approach has to be different. 
Unfortunately, during  the   years   1982  and   
1983  or   rather 1981, 1982 and 1983, by and 
large. Government's approach has been of 
drift, of deleberate drift—koi bat nahin: let 
things go on. They thought it happened in 
Assam an<j it sorted itself out. In Punjab also 
if We allow things to drift they will not be-
come  unmanageable,  they   will  be within 
control; these things we have seen in the past 
also; we have seen these in Nagaland also;  so   
if thse  people  are  doing something,  it 
doesn't  matter. The feeling  amongst some in 
the ruling party was that if these strains 
continue, the greater would be  the   political   
advantage,   electoral   advantage,   that   will   
accrue   to   the  ruling party.    I am sory to 
say this.    But this has been the under-current 
in ruling party circles.  (Interruptions) 

SHRIMATI PRATIBHA SINGH:   It is 
absolutely wrong. 

SHRI  LAL K.  ADVANI;  I would  be very 
happy if it is so if it is wrong.   Unfortunately, 
there are so    many    factors which clearly 
point this out. I have talked to so many people. 
On the basis of that it   seems to me that if this 
policy of drift had not been allowed in 1982 and 
1983, things would never have come to the pre-
sent pass. Till last year, till early 1983, at least 
when  the  tripartite conference was being held, 
the first one which Shri P.C. Sethi presided 
over, my feeling was that in that situation if 
some agreement could be arrived at, the 
situation could have been defused. Not today. 
Today even if we are able  to  have   a  
negotiated  settlement  on Chandigarh,   on  
river   waters,   this  problem of extremism, this 
problem of terrorism, this problem of murders, 
this problem of violence which has acquired      
dimensions and a dynaism of  its  own, is not 
going  to  be  automatically defused.  I do not   
suggest   that   a   political      settlement should  
not  be  arrived at. My feeling is that  in  spite  
of  the  fact  that today the situation has 
worsened  and has  become more dangerous,  
that problem  has  to be tackled   and  there   
should   be   discussions with these people who 
are willing to confine themselves to the 
discussion of problems which can be sorted out 
across the negotiating table. There should be a 
dialogue with them.  And I. am happy over 
recent   statements   that   indicate   that   the 
Government  is  willing  for  a      dialogue. 
Some informal contacts have been    made and   
some   informal   discussions   have   already 
taken place. I hope this will go on. But the other 
problem should not be underrated. The other 
problem  has become and   is  becoming   more   
serious.   Here,  T wish to refer to  the statement 
made  by my two senior leaders of the Janata 
Party —Mr. N.G. Goray and Mr. S. M. Joshi. 
This statement is extremely distressing and 
unfortunate I do not know what exactly they 
said. But what has been reported indicates that a 
kind of clean chit has been given to Mr. 
Bhindranwale of all persons. This is something 
that baffles me. When •*ome correspondent 
asked them, "How do you  say  that Mr.  
Bhindranwale does not 
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believe in violence?", their reply was "Mr. 
Bhindranwale himself says that he doca 
not believe in violence ---------" (Interrup 
tions) This is the limit. This is naivete of 
the highest order. After all, this is the per 
son whose tape recorded speeches have 
been circulating in tens of thousands, in 
Punjab. If anyone wants to hear it he can 
hear it. He has been spewing communal 
violence and he has been spewing hatred; 
His speeches cannot but arouse religious 
passions and create animosity, which has 
never been there. After all, the Hindus 
of Punjab and the Sikhs of Punjab I 
just cannot understand how there can 
be any clash between them. Those of 
you who are familiar with the part. 
I come from, the Sind may perhaps 
appreciate that for me this is even more 
baffling. In Sind, even the socalled 
Hndu who is not a Sikh ostensibly, who 
does not keep kesh, he goes to the Guru 
dwara. My own family goes to the 
Gurudwara, in my own house we wor 
ship the Guru Granth Sahib. Anyone 
who tries to drive a wedge between 
these communities is doing gross disservice, 
not only to his community but even to the 
Sikh religion and  certainly to India. 

We should b© conscious of the fact that 
these terrorists are not making any specific 
demands unlike fbe Akalis who are making 
demands. Of couse, Akali demands also keep 
on proliferting. I had never heard earlier any 
objection taken to article 25. For so many 
years never was there any demand. I have 
never heard any demand for a separate per-
sonal law. Why have they done it now? I 
would like to Caution my Akali friends that 
when you try t0 enter into a racef in 
irresponsibility or in making irresponsible 
demands with the ex:remists, the result will 
be that your followers will walk over to the 
extremists. Please do not enter into a race 
witli extremists in making irresponsible 
demands. I can understand the dispute over 
territory. I can understand claims to water. 
And there was a time at least six or eight 
months back when our Akali friends used to 
say that our demands are such which pertair   
to   the   entire   Punjab.     I   said, 

discuss them( raise them ag between Punjab 
and Haryana. There will be no communal 
tension. But the moment you try to identify 
them with the Sikh community and say that 
these are the demands of 'he Sikhs and that if 
these are not met this will be an evidence of 
discrimination against the Sikh community, 
then, at that very moment, you are treading a 
wrong path. And at that very moment, you are 
treading into an area in wnich you will be 
ousied by the extremists and it will be the 
extremists who will takeover. (Time bell 
rings) I am about  to conclude, Sir. 

My point is, Mr. Deputy Chairman, Sir, that 
* am opposed to this particular Ordinance 
because I think that no further powers are 
necessary. Powers that we have are adequate. 
We lack the will to do it. Perhaps, the 
instrument itself has gone away, has gone 
wrong. And further more, let us not look 
around for scapegoats. In a situation of the 
kind that has developed in Punjab it would be 
surprising if Pakistan does not take interest in 
it, or any foreign power does not take interest 
in it. 

 
D0 not make the foreign hand an alibi •for 
your own failures or your own inaction. I do 
not deny that in Punjab today the situation is 
ripe for foreign powers to keep meddling 
with, and try to Play their own game. This is 
true. And whatever evidence you have, you 
should share it with Parliament also. You 
should share it with the people. But do not 
look around for scapegoats. No. Try to point 
out where things are going wrong. After all, 
even after the prc- 
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mulgation of tbis Ordinance, on one tingle 
night, 37 railway stations were attacked and 
burnt. 

AN HON. MEMBER:   39. 
SHRI LAL K. ADVANI; Well 39. And not 
one (ingle person was arrested on th« spot. It 
points out that there are serious short-comings 
in the apparatus, in the instrument that we 
have, with which we are dealing the situation. 
And it JS that apparatus and those instruments 
that have to be lightened up, and not that 
these laws which have to be strengthened. Mr. 
Deputy Chairman, Sir, I just conclude with 
one word. So for as tha terrorists are 
concerned, they have to be tackled essentially 
at the level of the Government. No private 
body can do it. No private organisation can do 
it. The Government has to deal with 5 P.M. it. 
I would like to appeal to Sikh organisations 
all over the country, there are thousands of 
Sikh organisations all over the country, which 
are unhappy about the present situation in 
Punjab to flood the SGPC and the Akali Dal 
with letters and telegrams asking them to 
throw out all the criminals who are hiding 
inside ihe Golden Temple complex. 

So Kar as the Akalis are concerned, my 
compIaint against the Akalis all through has 
been about of their failure to delink 
themselves from the extremist*, from the 
terrorists. In fact, the other day when Shri 
Longowal issued a statement after the murder 
of our colleague Dr. V. N. Tiwari, that it is 
perhaps because of the university politics that 
he has been killed. I was shocked. I said how 
can this be? Here was a clear case of terrorists 
going and killing Dr. V. N. Tiwari, an 
academician, a renowned scholar and 'a 
person who had dedicated himself to the 
cause of Punjabi and he is killed in his own 
home early morning and a statement cornes 
from Shri Longowal, of all persons, trying to 
white wash the crime. If Shri Bhindranwale 
had said it. T would not have been surprised. 
But for Shri Longowal ,f0 say that it was be-
cause of rne internal university politics, that 
was absolutely beyond me. And it 3s, 
therefore,   that I say that so far as 

the Akalis are concerned, there too the truc 
touchstone is how they react, ho* they take 
their stand with regard to these terrorists and 
extremists, who are tailing shelter inside the 
Golden Tample complex. No secessionist, no 
terrorist should get shelter  there and  it is our 
duty  to 
see that the law and the Government are 
effective in srnoking them out from the 
Golden  Temple complex. 

"One last word, Sir, because this issue has 
been raised again and again. Even if you do 
not want to enter the Golden Temple 
complex, it is your policy, though 'as a 
comment on mis policy, 1 heard a kavita, a 
Hindi poem the other day, which 
said that the dacoits of the Chambal Valley 
were thinking in terms of setting 
up a Gurudwara there so that after they 
complete their normal activity they can go 
back to the Gurudwara there. Anyway, that is 
a different matter. But I am not able to 
understand why you are not able to seal the 
Golden Temple complex effectively so that 
no arms come out, no weapon comes out and 
no weapon gets in. Why js this not possible, I 
am not able to understand. You have so many 
laws; you have the CRP, the BSF and other 
para-military agencies. And. if you think that 
the CRPF is inadequate to deal with the 
situation, I would support the army being 
called in to assist the civil authorities. It was 
wrongly reported in the press that I have 
adrocated martial law and military rule. I 
hav© always said that if the CRPF and the 
BSF are inadequate to deal with the situ1 ation 
the army can be called in to assist the civil 
authorities. 'These extremists must be made to 
realise that political terrorist "adventurism, 
murder and mayhem will not be allowed to 
continue for long.   Thank you, Sir. 

THE MINISTER OF HOME AFFAIRS 
(SHRI P. C. SETHI): Sir, I beg fo move: 

•That the Bill to amend the National 
Security Act, 1980, in its application to the 
State of Puniab and the Unib» territory of 
Chandigarh, as passed by the Lok Sabha, 
be taken into consideration." 
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Ag the House is aware, public order in the 

disturbed areas of Punjab and Chandigarh has 
been very seriously affected on account of the 
violent an(* terrorist activities  of  extremists.  
Many      innocent 
people h'ave become the victims of their 
attack. They have struck at or threatened 
persons who have expressed views different 
from theirs. The people of different 
communities, policemen investigating cases, 
witnesses and others have also not been 
spared. They have also damaged public 
property. They have not Ihesitated to use 
explosive against congregations at prayer 
meetings. The millitant leaders have been 
inciting Iheir followers to spread terror which 
cuts at the very roots of democracy and rule 
of law. 

The kon- Members have expressed concern 
and anguish at the serious situation prevailing 
in the State. It has become necessary for the 
Government to arm itself with sufficient 
powers including powers relating to 
preventive detention, tO deal effectively and 
sternly with anti-national, anti-sociai and 
communal elements. Taking into account the 
extraordinary circumstances it was considered 
necessary to amend certain provisions of the 
National Security Aot ... in their application to 
the disturbed areas of Punja and Chandigarh! 
in order to prevent them from indulging into 
violent activities. The Bill seeks to amend the 
National Security Act in its application to the 
State of Punjab and the Union Territory of 
Chandigarh; to increase from 10 days to 15 
days the maximum period within which 
grounds of detention may, in exceptional 
circumstances, be communicated to the 
detenue; to provide in certain cases for 
detention of persons withou: obtaining the 
opinion of the Advisory Board for a period of 
more than 3 months but not exceeding 6 
months from the date of their detention; ito 
provide also >n such cases for a longer 
maximum period of detention which rrfay 
extend to two years, and make the necessary 
consequential amendment in the Act. 

I may assure the House that the Bill is 
imarfly meant   10 enab)e authorities  to 

immobilise anti-national and anti-sociai 
elements in thg disturbed areas of Punjab and 
Chandigarh. 

1 would earnestly request the hon. 
Member, Shri Advani and the other hon. 
Member of the House to give serious thought 
to all ithese aspects and I hope and trust that 
this Bill will receive their support. I, 
therefore, oppose the mation moved by Shri 
Advani. As far as the other points raised by 
him and the other hon. Members wh0 would 
raise, where are concerned, I shall reply when 
I stand to give reply to the debate. 

The  questions  were  proposed. 

MR. DEPUTY CHAIRMAN; The Bill and 
the Statutory Resolution are oPen for 
discussion. 

Time allotted is about 2 hours for the 
whole discussion; some time is already taken, 
and most of the parties have less than ten 
minutes' time. So, I would request the hon. 
Members to limit them selves to ten 
minutes... 

SHRl LAL K. ADVANI:    Is it  to be 
completed today? 

MR. DEPUTY CHAIRMAN; That is to be 
completed today. We have no time. 

SHRl LAL K. ADVANI: We could 
continue it day after tomorrow. 

MR.   DEPUTY     CHAIRMAN:      The 
schedule that is with us is very busy. We 
have no time left despite the fact that we are 
sitting two days more; we shall not be able to 
complete the business. So, I would request 
hon. Members to be brief and conclude their 
observations within ten minutes. 

SHRI NIRMAL CHATTERJEE  (West 
Bengal): Mr. Deputy Chairman, there is not 
enough time to discuss; this is an important 
Bill. And there was not enough time to wait 
till the Rajya Sabha meets, and the Ordinance 
had to be issued. 
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Delay the decisions.   It is dangerous to 
delay a decision. 

Delay degenerates and that    degenerates 
into a -law and order situation. 

Treat the cause and treat the cause at 
proper time. 
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"To cope with the anarchicaland re-
volutionary crime." 

"First, a judicial official of the calibre of 
a High Court Judge should be convinced 
before Government issues an order of 
detention." 
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SHRl  P.  C.  SETHI:  This  is  from   lst 
August, 1981. 

SHRI SANKAR PRASAD MITRA: [ havt 
already said that this relates to the period 
between lst August, 1981, and 31st Maqdl, 
1984. If I am wrong in my figures, kindly 
correct me. I want you to correct me. This is 
the situation; whether it has seen brought 
about by the ruling party, or by the Dal Khalsa 
or by some kind of extremist activities which 
were encouraged in the past, this is the present 
state of affairs.this is the reality of the 
situation. Mr. Khushwant Singh, at one stage, 
demanded that martial law should be de-
c la red  in Punjab. What he meant by martial 
law, I do not know. Perhaps, he meant 
par t ia l  emergency. But Mr. Sethi, instead of 
declaring partial emergency, has extended the 
National Security Act there. Mr. Satya Pal 
Malik, only the other day, on Thursday last, 
called for amendments to the Indian Evidence 
Act, the Criminal Procedure Code and the 
Indian Penal Code, to check the activities of 
the terrorists and the activities of the forces of 
disintegration in this country and I compelled 
the hon. Home Minister to state that he would 
consider the question of sending these matters 
to the Law Commission for suggesting 
amendments if any. Therefore, Sir, his is the 
necessity for this Bill and in view of this 
necessity. I am inclined to support  the 
contents, of this Bill. 

The second ground on which I support this 
Bill is that. Mr. Venkatasubbaiah, in ihe Lok 
Sabha, has given a categorical assur mee that 
this Act, the provisions of this Act, will never 
be used for purposes of political 
vindictiveness. Tn fact, according to the 
Supreme Court judgement, in Gopalan's case, 
reported in A.I.R. 1950, Supreme Court, at 
page 27, preventive detention can be used 
only against arui-social elements and 
subversive elements which may imperil the 
welfare of the Indian Republic. I hope, the 
Home Ministry, will bear this law, laid down 
by the Supreme Court, in mind. while 
applaring the provisions of this Act, to Punjab 
and Chandigarh. With these words I support 
the Bill. (Interruption) Sir, I have taken less 
than five minutes. 

MR. DEPUTY CHAIRMAN: Thank you 
very much. 

SHRI  SANKAR   PRASAD   MITRA:   1 
thought you  are complaining against me. 

MR. DEPUTY CHAIRMAN: Mr. Pra-
shant.  Five  minutes  please. 

SHRT DHARAM CHANDER PRASHANT 
(Jammu and Kashmir): Mr. Deputy Chairman 
Sir. the National Security Amendment Bill, 
1984 which has been brought forward to 
replace the Ordinance promulgated by the 
President is going to be passed by the House 
today. But I feel, Sir, this Bill should have 
been brought forward a year earlier when the 
situation in Punjab started worsening and 
when there was a feeling among the people 
that the existing laws were not effectivei in 
dealing with  the    situation    in  Punjab. 

This Bill, I hope, will defuse the situation. 
On such occasions the hands of the executive 
should be strengthened and this Bill is a step 
towards that direction. When the Ordinance 
was passed in April some of our agi t a t ing  
friends in Punjab were critical of its outcome, 
but I am hopeful of this. I would also like that 
my message he conveyed to Sant Longowal 
that if he is a tme Sant, he should follow the 
footprints of Mahatma Gandhi who used to 
lake resort to fast-unto-death on such; 
occasions and used to attain success. If he 
tries this experiment. I am sure it will help   in   
defusing  the  situation  in   Punjab. 

ln Punjab there is no security. People who 
travel from Jammu and Kashmir to Delhi, 
when they reach Pathankot they are afraid 
that some accident might occur. The pilgrims 
who visit Vaishnu Devi have also a fear 
lurking in their minds when they reach 
Pathankot. So, it is the duty and obligation of 
the Government to repose confidence in 
them. At one stage, the train in which I was 
travelling got a jolt. Women and children in 
particular started trembling but thank God. 
nothing happened. Some precautions have 
been taken by the Government to save the 
lives of the people in Punjab. I feel with this 
legislation confidence will be reposed among 
the people of Punjab. Thank you. 

SHRI LAL K. ADVANI: Mr. Deputy 
Chairman Sir I find that even those who are 
inclined to support the contents of the 
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.3ill, persons like Justice Mitra, have en-
dorsed ihe preliminary obiection, that" 1 have 
raised, to the recourse to Ordinance-making. 

Though 1 had not specifically raised the basic 
issue of preventive detention, Justice Mitra has 
been inclined to support my approach. I do feel 
that preventive detention can be accepted, if at 
all, only as a necessary evil, and with specific 
safe-. lards. With the safeguards thai were ihere 
in the 1980 enactment, (here is no need why 
they should be changed. For example, if there is 
a provision that within 10 days the detenu ought 
to be informed of the grounds of his detention. 
'10 days' is quite adequate and if 10 days are not 
adequate for the machinery which is arresting 
him, arresting him under the NSA because 
arresting him under normal Jaw would need 
evidence and all that which, as Justice Mitra 
pointed out, in the preseit situation of Punjab 
may not be feasible, may not be practicable, 
even 15 Mes not make the executive more 
werful, it makes Ihe executive authority only 
lax. more unconcerned. This is something which 
should not be done. It is, therefore, that on both 
the counts I . 1hink this Ordinance is wrong. 
Secondly, these minor changes, peripheral 
changes in the law, in the NSA which is already 
there and about which no debate has been raised 
today, are not going to remedy the situation 
unless there is a basic change in. the attitude of 
the Government towards the whole problem, 
unless the Government is determined to change 
the necessary apparatus also, which means 
making the intelligence more alert, which means 
overhauling the police set-up also in a manner 
as to be able to deliver :he goods. 

Sir, I WOMM like to refer very briefly to my 
own experience when 1 visited Amritsar on the 
occasion of the funeral of my colleague, Shri 
Harbans Lal Khanna. It was a mammoth 
gathering. And what gave me great satisfaction 
and hope for „ the future was that though this 
murder had been committed in these particular 
circumstances and this kind of murder -ormally 
would lead to communal tension, in that 
gathering there was a very fair sprinkling of 
Sikhs who participated in t&at  funeral 
procession  in quite a sizable 

number. There was no animosity amoa • the 
participants and there was a feelinj; that 
something wrong had been done, irrespective 
of to which community that wrong doer 
belonged, they all thought it was wrong and 
therefore they were p;irti-cipating. This, I felt, 
was a happy augury for the future. So if we 
want to ensure that the relations between the 
two principal communities of Punjab remain 
as cordial and amicable as they have been for 
centuries, It is the Government's res-
ponsibility to see that the terrorists and the 
secessionists are. isolated completely. It is not 
easy now. The dimensions have become 
disturbing, lt would have been much easier 
last year, as I said earlier in my speech, if the 
Governmenl had not dithered, and if my Akali 
friends had completely dissociated themselves 
and delinked themselves from the terrorists. 
But today the situation is that if they are not 
prepared to de l ink  themselves from the 
terrorists,  the terrorists are goi^g to delink 
themselves from the Akalis and throw out the 
Akalis. This is the danger that has arisen  
now. 

So once again I would stress the need for the 
Government to take efiective action against 
tlie terrorists, against thos e who think that by 
indulging in acts of terrorism, they would 
touch off and precipitate a mass exodus of one 
community from Punjab and that this would 
perhaps automatically lead them closer to 
their goal of Khalistan. Some of them speak 
about it; some of them do not speak about it. 
Three years back, no one talked of Khalistan. 
If any one. talked of Khalistan, ii was 
regarded absurd I remember two persons 
living abroad used to bold periodical press 
conferences in London. New Yor!:, Ottawa or 
Montreal and there make those absurd 
statements that in 1947 when the Britishers 
left India. the Muslims got Pakistan, the 
Hindus go; Hindustan, but the Sikhs were 
denied their due—i.e. Khalistan. Those who 
made these statements were regarded as apart 
of a lunatic or a eccentric fringe. But today 
the tragedy is that those who talk and t h i n k  
in terms of Khalistan are not regarded as 
absurd, are not regarded as voicing something 
preposterous. The danger or threat has 
become very real. As I said, would like my 
Janta colleagues   to   bear  this   in   mind.       
I   was  not 
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here when Shri Kaldate spoke. I was myself 
not happy to mention Shri S.M. Joshi and Shri 
Goray's names because I myself hold them in 
great esteem. Perhaps another leac'ir of the 
Party also said scmetling similar; I did not 
take notice of that. But so far as Shri Joshi 
and Shri Goray are concerned, even though it 
may have been inadvertant, what they said 
amounted to trying to give a clean chit to 
these terrorists and therefore if they have not 
been correctly reported, if they did not intend 
to say what has appeared in the press, it would 
have been inplace for those leaders to 
contradict nnd remove this impression. 

With these words, I commend my Re-
solution to the House.   Thank you. 

SHRI P. C. SETHI: I need not traverse the 
entire hi.tory of the Punjab situation as we 
have dealt with it so many times aud I have 
said what measures we have taken, how 
Opposition had participated in tfce tripartite 
talks, how we had almost come to a point of 
agreement but how tie Akalis went back from 
their word after reaching Amritsar. 

As far as bringing of this Ordinance is 
conceraed, mis became necessary in view df 
tho obtaining in Punjab and Chandigarh. And 
therefore it was promulgated as an Ordinance 
as the Rajya Sabha was not sitting. As my 
friend, Shri Bhandare has rightly quoted 
article 123, it empowers the Government if 
both the Honses are not in session and there-
fore there was no .lime to wait Tor 25 days 
and therefore wc hud to issue this Ordinance. 
The Constitution provides for various 
Fundamental Rights. But in article 22 the 
Consfitutfon also provides for preventive 
detention. Article 22 does provide certain 
safeguards. The present Bill which is to be 
made applicable only to Punjab and 
Chandigarh in view of the special 
circumstances, does not overstep anything 
laid down in the Constitution. Moreover, Sir, 
it is only for one year. Hon. Members have 
themselves expressed concern at the wave of 
violence and terrorism m Punjab: The State of 
Punjab and the Union territory of Chandigarh 
have been daclared as 'disturbed areas' in 
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this Governmen would not tolerate the 
question of Khalistan or any separate Per-
sonal law foj- the Sikh community. 

MR. DEPUTY CHAIRMAN: I shall (first 
put the Resolution by Mr. Advani to vote. 

The question is: 
"That this House disapproves of the National    
Security    (Amendment)    Ordinance,  1984  

(No. 5    of    1984)     promulgated  by  the   
President  on  the  5th April, 1974." 

The motion wax negatived. 
MR. DEPUTY CHAIRMAN: I shall now 

put the motion of Shri P. C. S ?thi to vote. 

The question Ts: 

"That the Bill to amend the National 
Security Act, 1980, in its application to the 
State of Punjab and the Union territory of 
Chandigarh,  as     passed     by The House thin adjourned at 

forty minutes past su of the clock, 
till eleven of the clock, on 
Wednesday, the 2nd May,  1984. 


