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years an advocate or a pleader and, 
in the case of appointment, is recom- 
mended by the High Court.'' 

"Appointment of persons to be, and 
the posting and promotion of, district 
judges in any State shall be made by 
the Governor of the State in consulta- 
tion with the High Court exercising ju- 
risdiction  in relation to such State. 

A person nol already in the service 
of the Union or of the State shall 
only be eligible to be appointed a dis- 
trict judge if he has been for not less 
than seven years an advocate or a 
pleader and is recommended by the 
High Court for appointment. 

 
In article 233 of the Constitution,— 

(i) to clause (1), the following proviso 
shall be added, namely— 

"Provided that at least one such 
judge in each district shall be elected 
by the members of an electoral college 
consisting of persons residing in that dis- 
trict who are raduates of any University 
in the territory of India; and 
(ii) for  clause  (2),  the following clause 

shall  be  substituted  namely:— 
"(2) A person not already in the ser- 

vice of the Union or of a State shall 
only be eligible to be appointed or elect- 
ed, as the case may be, a district judge 
if he has been for not less than seven 

 
"It would be a great day for demo- 

cracy in India if judges are elected. There 
are places in the world, like California 
in the United States, where judges are 
elected. In India, for the full develop- 
ment of democracy, a start needs to be 
made at the district level and with a res- 
tricted electorate. To achieve this object, 
the Constitution needs to be suitably 
amended." 

 



243 Constitution (Aunli.) [RAJYA SABHA] B/7/,    1979 244 
(io amend Article 233) 

 



245 Constitution  (Amdt.) [24 FEB. 1984] Bill,  1984 246 
(to amend AxXkh 233) 

 



247 Bill   1984 Constitution {Amdt.) [RAJYA SABHA]    248 
(to amend 4rtic/e 233) 

 

 

Right to this, right to that, what is this?
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It is on page 131-132. 

"The classic theory of Separation is 
that of Montesquieu, wliich, because it 
is rarely quoted in full, I quote:- • 

"In every Government there are three 
sorts of power: the Legislative; the exe- 
cutive in respect to things dependent on 
the law of nations; and the executive in 
regard to matters that depend on the 
civil law. 

By virtue of the first, the prince 
or magistrate, enacts temporary or per- 
petual laws, and amends or abrogates 
those that have been already enacted. 
By the second, he makes peace or war, 
sends or receives embassies, establish- 
es the public security, and provides 
against invasions. By the third, he puni- 
shes criminals, or determines the dispu- 
tes that arise between individuals. The 
latter we shall call the judiciary power, 
and the other simply the executive 
power of the State. 

The political liberty of the subject is> 
a tranquility of mind arising from the 
opinion each person has of his safety. 
In order to have this liberty, it is requi- 
site the government be so constituted 
that one man be not afraid of another. 
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When the legislative and executive 
powers are united in the same person, 
or in the same body of magistrates, 
there can be no liberty because appre- 
hensions may arise, lest the same mo- 
narch or Senate should enact tyrannical 
laws to evecute them in a tyrannical 
manner. 

Again there is no liberty, if the 
judiciary power be not separated from 
the legislative and executive. Were it 
joined with the Legislative, the life and 
liberty of the subject would be exposed 
to arbitrary control, were it joined to 
the executive power, the judge might 
behave with violence and oppression. 

There would be an end of everything 
were the same man, or the same body, 
whether of the nobles or of the people, 
to exercise those three powers, that of 
enacting laws, that of executing the 
public resolutions, and of trying the 
causes of individuals." 

 
"Blackstone, the English jurist, in a 

much quoted passage, expresses the 
theory in these words:— 

"Whenever the right of making and 
enforcing the law is vested in the same 
man or one and the same body of men, 
there can be no public liberty. The 
magistrate may enact tyrannical laws and 
execute them in a tyrannical manner 
since he is possessed, in his quality of 
dispenser of justice, with all the power 
which he as legislator thinks proper to 
give himself. 
1701 RS—8. 

Were it (the judicial power) joined 
with the legislative, the life, liberty, and 
property of the subject would be in the 
hands of arbitrary judges whose deci- 
sions would be regulated only by their 
opinions, and not by any fundamental 
principles of law, wliich though legisla- 
tors maw depart from, yet judges are 
bound to observe. Were it joined with 
the executive, this union would be an 
over balance of the Legislative." 

 
DR. (SHRIMATI) NAJMA HEPTUL- 

LA (Maharashtra): Sir, I would like to 
seek a clarification. Only Mr. Shiva 
Chandra Jha is going to speak, or there 
are others also? 

SHRI SHIVA CHANDRA JHA: 
I am going to sit down. You will be allow- 
ed. 
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He opens his first book 'The Spirit of 
the Laws', with the following paragraph. 
"Laws in their most general significa- 
tion are the necessary relations arising 
from the nature of things. In this sense 
all beings have their laws; The Deity 
his laws; the bacterial world its laws 
the intelligences superior to man their 
lawc, the beasts their laws, man his 
laws." 
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SHRI SANKAR PRASAD MITRA 
(West Bengal): Mr. Vice-Chairman, Sir, 
our esteemed and hon'ble friend, Mr. Shiva 
Chandra Jha is a great scholar of history 
and political science ... 

DR. (SHRIMATI) NAJMA HEPTUL- 
LA:  And Philosophy. 

SHRI HAREKRUSHNA MALLICK 
(Orissa): History literature and political sci- 
ence. 

SHRI SANKAR PRASAD MITRA: 
In his learned speech, he has referred to 
Blackstone, Hobbes, Locke, Bagehot, Mon- 
tesquien, Shakespeare and Anatole 
France. 

SHRI YOGENDRA MAKWANA: 
Edmund Burke also. 

SHRI SANKAR PRASAD MITRA: 
I did not hear that. 

SHRI YOGENDRA MAKWANA: No, 
ne referred to him and his reflections on 
French Revolution. 

SHRI HAREKRUSHNA MALLICK: He 
referred to Mr. Makwana also. 

SHRI SANKAR PRASAD MITRA: 
He is a great believer in democracy. I can 
well appreciate the spirit behind his mov- 
ing this Constitutional Amendment and I 
have no doubt what he says in his State- 
ment of Objects and Reasons, he really 
means. 

His main purpose is to see that some 
form of democracy is introduced in the 
appointment of Judges in our country, al- 
though, to start within a limited way, as 
suggested by him in this Bill. Because of 
his profound scholarship, he is naturally 
prone sometimes to think of an ideal state 
of affairs which may or should come into 
existence, say, 50 years or IOO years hence. 
We have to appreciate the state of affairs 
that exist today. 

Mr. Jha is opposed to the appointment 
of committed Judges. I fully support that 
contention, but it is a different proposition 
altogether for which a separate debate may 
be necessary. I am sure, he would agree 
that we all went in this country an inde- 
pendent judiciary, an impartial judiciary 
and a competent judiciary. Against the 
background of independence, impartiality 
and competence we have to analyse the 
system that now exists in our country. 

Now, this Bill is restricted to District 
Judges. How are District Judges appoint- 
ed. There may be, slight variations from 
State to State but, by and large, two-thirds 
of the Disrict Judges are promotees from  
the posts of Subordinate Judges or Civil 
Judges, as they are called in some parts 
of the country, and about one-third of 
the District Judges are direct recruits. Di- 
rect recruits are those who have put in at 
least seven years of practice either as an 
Advocate or as a Pleader. When direct 
recruits are appointed, advertisements are 
issued in newspapers, applications are in- 
vited, eligible candidates are interviewed 
by a Board of at least three High Court 
Judges and the most eligible amongst them 
are recommended by High Court for ap- 
pointment. Therefore, j,n the present system 
both in the case of promotees and in the 
case of direct recruits, there is a scope for 
judging the merit of the person who is be- 
ing appointed as a District Judge. If we 
try to disturb this system at the present 
moment, the result, in my respectful sub- 
mission, would be disastrous. Mr Jha, in 
his long speech, has referred to money 
power in elections—the havoc money po- 
wer is creating in elections, etc., etc., If 
we adopt this amendment proposed by 
him, what is going to happen? Worthless 
lawyers, unsuccessful lawyers, will offer 
themselves as candidates and if they have 
money power plus party power behind 
them, they would get elected by the elec- 
torate, whatever that electorate may be. 

This is a state of affairs which in our 
country at the moment, in my opinion, 
should be avoided. There is one other 
infirmity in the amendment he has suggest- 
ed. He wants the District Judge to be 
elected by graduates of any university in 
the  territory  of  India  who  are  residing 
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in. that district. That means, graduates re- 
siding in one district would elect a Dis- 
trict Judge. But the post of District 
Judge in our country today is a transfer- 
able post. You can be a District Judge 
only for a specified period, and thereafter 
you are transferred to some other district. 
And in this way you go on acquiring ex- 
perience throughout your judicial career 
till you are given either higher judicial 
appointment or are recruited as a High 
Court Judge, Therefore, a District Judge 
who has to move from district to district, 
who is bound to be transferred from dis- 
trict to district, cannot be elected by the 
graduates of one district alone. 

The hon. Mover of this Bill has spoken 
about the United States, Switzerland and 
certain other countries. I do not know 
about Switzerland or other countries, but, 
so far as the United States of America is 
concerned, I know the position. Mr. Jha 
referred to some of his own experiences 
relating to California. But i know of the, 
experience of lawyers in the United States, 
pratically throughout the country because 
I had opportunities of moving in that 
country from one end to the 
other. A vast majority of lawyers in the 
United States of America who 
practise in the State courts are of 
lawyers in the United States of America 
who practise in the State courts are of 
opinion that this system of elected judges 
is not at all working well in that country. 
They had expressed that opinion unequi- 
vocally and unhesitatingly to me in 1958 
when I had occasion to go into this 
matter in great details. Of course, in the 
United States, with regard to the elected 
judges, practically no qualifications are 
prescribed. Anybody can be elected, any- 
body can offer himself for election, and 
the election takes place along with the 
General Election for the Legislature on 
the basis of adult franchise. 

Mr. Jha has taken care to say that 
the person who should be elected should 
have a minimum qualification and that the 
electorate should also be a restricted elect- . 
orate. But minimum qualification and res- 
tricted electorate would not improve mat- 
ters further. And the experience of th* 
United States, we cannot say, would n«rt 

be repealed in this country if we adopt 
this kind of an amendment. We are belie- 
vers in democracy. We all believe in de- 
mocracy. But in introducing democratic 
practices or systems, we have to move with 
caution also. Judiciary has its own speciali- 
ties, it has its own special standing, and 
it has certain assigned duties to be perfor- 
med to settle disputes either between gov- 
erriment and a private citizen or between 
private citizens themselves. Therefore, to 
my mind, the existing system of recruit- 
ment of District Judges appears to bo 
satisfactory, and any change that may be 
thought of should be studied with great 
care and circumspection before a new ven- 
ture can be entered upon. I, therefore, res- 
pectfully request my esteemed friend to 
withdraw this Bill. 

SHRI HAREKRUSHNA MALLICK: 
Sir, "Democracy, with all your defects, I 
love thee," has been the statement of a 
political philosopher who, after analysing 
different forms of government, has said, 
"Well, democracy, inspite of so many 
loopholes and defects and lapses, .. 

SHRI VITHALRAO MADHAVRAO 
JADHAV (Maharashtra): There is no such 
surgery, medicine. 

SHRI HAREKRUSHNA MALLICK: 
Yes, surgery everywhere. I am coming to 
psychopathy. Do not worry. So, he said, 
for mankind, democracy was the best form. 
The body politic has undergone evolu- 
tions in different countries in different 
ages, and possibly we have come to this 
most beloved form of government, the 
state of democracy. 

But the judiciary happens to be the most 
important pillar of this edifice because gov- 
ernments do come and governments do go 
and parties appear and parties disappear, 
the people who form the fountain head of 
power snore for a term and just push one 
party to forefront and it again disappears, 
but who looks after their interests? Their 
real interests lie actually in judiciary when- 
ever such urgency does arise. Well, if any 
defect lies in this most important pillar, 
if the edifice is not safe because ants start 
eating away in a secret manner somewhere, 
due to negligence, this important pillar of 
the edifice, that edifice is deemed one day. 
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So, before the doomsday comes for demo- 
cracy, it is time that my hon. friend has 
ventured to bring this Bill. Before the 
hon. Chair rings the bell, here is another 
bell for body politic. And I hope and trust 
that the hon. Minister should take note 
of it. It is not for a party interest or 
for our interest, but for the interest of 
the future about which we are worried in- 
deed. And this House is called the House 
of Elders. - 

Therefore, whatever we articulate mutt 
be such, must be in that sense and in 
that temper, that our generations to come 
are guarded against any error or any lapse 
or any defector any danger, Therefore, 
it ts time that we should wake up and set 
their minds towards this arena which has 
been left out, ignored so far. Well, this 
House is really proud to be ornate with 
three  judges. . . 

DR. (SHRIMATI) NAJMA HEPTUL- 
LA: Mr. Mallick, don't speak about the 
House. Speak about yourself. 

SHRI HAREKRUSHNA MALLICK: 
When I speak, the House speaks. Don't 
worry. So we are really proud to have 
three eminent judges in our midst today, 
Justics Mitra, Justice Baharul Islam and 
our present hon Law Minister. I am no' 
actually saying anything against any judge 
or judiciary or any particular interests. 
But the question is. We should try for 
something better. They have been good. 
All right, we are happy. But why not look 
for something better? That is my point. 
Mankind is progressing. There is evolution 
constantly, both horizontally and also 
vertically. Therefore, this democracy is to 
be made safe and secure. That is our 
concern and hence this is a very import- 
ant thing that has come now. I shall give 
only some small examples. We address 
the Chair here as "Sir or "Hon'ble Chair- 
man or "Honble Deputy Chairman" or 
"Hon'ble Vice-Chairman". In a court of 
law, the people address the judge as 
"My Lord". Now, of course, "Mr. 
Judge" and all that is coming. Things 
are coming up in a different style now 
In our language the address is 
"D'narmavatar",    meaning    "Dharma"    in 

carnale. Whal is Dharma"? The concept 
of "Dharma" and "Paap" has guided man- 
kind so far in this Iand. You yourself are 
sitting in that Chair in the background of 
which is a balance hanging without any 
zero error. But I see there is a slight tilt 
towards the other side. (Interruptions), It 
is a fact. You can see, there is a slight 
tilt in the picture I don't know whether 
your eyes are right or wrong, but you 
can see- Anyway the moment somebody 
adresses as "Dharmavatur", it means that 
whatever he is getting, punishment or no 
punishment, is coming from "Dharma". 
that is, from Heaven. That has been the 
concept all these days. But when judges 
make a mistake, a slight zero error 
means that somebody 's head is of. 
Of course, quite often the Hon'ble 
Judges give the benefit of doubt to the 
accused, and in that loophole, a lot of mis- 
creants escape. Recently how long should 
be the rope for hanging was being de- 
bated. And after so many decades and 
centuries, some learned judges have real- 
ised that the process of hanging is painful. 
Well, it is something strange. Anyway 
when judges do it, who can question it? 
There is a saying in Oriya that there is 
no step-ladder to Heaven and no rebuff 
to a big person. But I have to give "a 
small example here. Onccin a court when 
arguments were going on, a learned advo- 
cate said that so-and-so was drunk like a 
judge. Immediately the learned judge said. 
"No, you better say that so-and-so was 
drunk like a lord". Immediately the 
lawyer said, "Yes, My Lord". 

Now in the country which claims to be 
mother of Parliaments, there is a House 
of Lords an lordship is going by lineage. 
Nobod) comes up to qualify himself or 
herself to be a lord or a Lady. It goes by 
birth. Now. I am a doctor and my son 
can be a doctor only when he goes to a 
medical college and obtains a degree. Simi- 
larly the son or daughter of our hon. Law 
Ministei can become a Law Minister 
without a law degree but to become a 
lawyer, he or she has to have a law degree. 
Similarly to become a judge, one has to 
be basically a lawyer". Tf you look and 
behold in the States, particularly in the 
State Capitals where     the High     Courls 
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are    situated,      what      do      you    find? 
You Will find    a few families carrying 
on  law  as  their  family  hade  and 
4 P.   us such, judges beget judges    and 
those     judges      in     their     turn 
beget    judges.    If you    computerise    the 
whole   thing,   ultimately   it   becomes      so 
agonising that the real spring of democra- 
cy Ires jn the hands of a few, and it be- 
comes   a   democracy   not   for  the   people 
by the people; of the people as defined by 
Lincoln  bat  a  democracy  for a  few peo- 
ple, by a  few people, of a few people. It 
is  a  total  contradiction of the very con- 
cept of the greatest good for the greatest 
number as the essence of democracy. We 
have to see wherever the loopholes exist. 
How to enemies come in?  Only  through 
loopholes. Enemies do not    enter through 
the   front  gate   because  then  they      can 
be apprehended.   They   come in disguise. 
So     they     come     through     loopholes. 
Look at the different judges in our history, 
how their names have come through loop- 
holes.    Never face to face. Whoever has 
come face to face has been defeated and 
mauled.   So    we   have to seal these loop- 
holes.      As our Justice  Member of    the 
House said in regard to the procedure of 
selecting  District Judges,  I   agree and    I 
I commend the procedure. Every appoint- 
ment is made in the name of the Governor 
11" ihe  Mate, never by the    order of* the 
Chief Justice of that State. And what is a 
Governor? Governor is some thing having 
no hands, no legs, no mouth, no eyes, no 
ears, but all powers are there.    How? Be- 
cause the cabinet functions.    The cabinet 
function s an the Governor acts on the ad- 
vice of the cabinet, at the Centre as well as 
at the State. Therefore, the net result is in 
the States it is the Chief Minister who is all- 
powerful and who appoints district judges. 
Ten persons      will    be   selected    for the 
panel but five out  of them are knocked 
out. I cite the case of a learned advocate 
who has now become mature enough to be 
a High Court Judge by virtue of practice 
and integrity—one Dharnidhar Rai       of 
Cuttack. He was on the panel of district 
Judges.     Because party in power at that 
time was not in favour of him, because 
it was not conducive to his party affilia- 
tions, he was knocked out.    Had he been 
appointed   a district   judge at that   time, 

to-day he might have been a High Court 
Judge somewhere in this country, That 
is one example. 

I give you another example of how our 
judiciary functions. There was a tax case 
of Ramgarh Raja of Bihar—his wealth 
tax assessment. The case rolled on for 
16 years during which period all the wealth 
was consumed and enjoyed and the Gov- 
ernment ultimately got nothing out of it. 
The Raja died and the case was closed. I 
give you another small instance. I, as a 
Member of Rajya Sabha, was allotted 25 
Ashoka Road. There was some unautho- 
rised occupation in some corner. Now a 
case is going on. Even when 1 was suffer- 
ing from Dengue fever on 16th Decem- 
ber I came running to give evidence lest I 
should be accused of absence. 1 wonder 
how many times the opposite party was 
taking time and how Justice delayed is 
justice denied is well and amply establish- 
ed here. I wonder whether the records of 
this House will bear me out and 1 request 
the hon'ble Law Minister to see who is 
the prime judge there and who are the 
parties and how this ib going on here 
right under the nose of the Law Ministry 
and the Government in Delhi affecting a 
Member of Parliament. 

I give you another instance of a sister 
Member here—Mrs. Sathyawani Muthu. 
Her house was occupied by some mis- 
creants in her absence the entire house 
was occupied. When she returned do 
you know how she had to make her way 
through to the bedroom and toilet. Her 
cooking was done in the verandah. Some- 
how through the intervention of some 
Members from Tamil Nadu all these un- 
authorised occupants and their families ran 
away with all their things. 

I think my other sister-Members will 
make a note of this. This is what is going 
on here. 

Now I will tell you how the Executive 
functions. There are Estate Officers in 
different States. They have power to make 
allotment of houses or lands. These po- 
wers are vested in them and on their sig- 
natures this is being done. Members of 
Parliament also apply for allotment of    a 
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piece of land. But in Orissa the Chief 
Minister motivates the Estate Officer with 
political intentions and the Estate Officer 
sleeps over the file dealing with, our re- 
quests for allotment of land. But the 
Chief Minister's party members have got 
the land allotted. But the Estate Officer 
sleeps over our file. He knows that on the 
2nd April we will retire and after that 
' our letters can be thrown into waste- 
paper baskets. So, it is a political execu- 
tive which functions there. 

The judiciary also functions in this 
way. That 's why I want everybody from 
the Postmaster above to be elected as in 
America. Let ihs, Judges be elected. Ours 
is the only democracy where we allow 
these people to perpetuate their caste or 
group interests sitting in their offices. 
Their moto is: Let our sons become 
rich; let our sons-in-law become rich_ 

Considering all these, I support my fri- 
end's Bill. My Judge Member of the House 
pointed out some lacuna when the ques- 
tion of transfer of these elected Judges 
comes up. Where is the question of trans- 
fer? There is no question of headache 
when there is no head. We are elected for 
five years. When that is the case, why not 
they also be elected for five years? In 
our case, when there is a President like 
Mr. Reddy, he knocks down the lx,lc 

Sabha even earlier. People who had 
come to attend the Lok Sabha had gone 
back. Of course, there is no power to dis- 
solve this House also. There is every 
necessity to dissolve this House also. 
There was a proposal to impeach or bring 
forward an impeachment motion against 
Mr# Reddy, because such a man can 
knock down every-thirig in this country. 
He never knew what was going to happen. 
He had a colourful dream. But when the 
result came out differently and when 
Reddy saw a lady there, things changed. 
That is by the way. 

I was speaking about judiciary. The en- 
tire judiciary is meant for the rich. Courts 
are maintained for the rich, as Marshall 
or somebody else had said. If they are 
meant for the poor, there would be no 
court fees. That is why I say that   they 

are not meant for the poor. The Chief 
Minister of Andhra Pradesh said: Let us 
abolish land revenue. In Orissa we abo- 
lished if for some time. Will the Hon'ble 
Law Minister see to it that at least the 
court fees are abolished? I am really hap- 
py to see that the Supreme Court 
has created new history by introducing 
the system of initio publico. Under this 
some of the writ petitions without court 
fees were taken up. In the case of a 
Nari Niketan the Supreme Court found 
out that the inmates were not getting 
even cotton and gauz. Somebody raised 
the question: Are the Supreme Court 
Judges meant to provide pads and cotton 
to women? The Judges said, Yes; it is a 
basic necessity for the women'. When these 
basic requirements are not given, to the 
women, the Supreme-Court is there to 
provide them. 

There are many people coming under 
the category of migrant labour, Such poor 
people can now move the courts of law 
under the system of Initio publico. This 
system makes courts accessible to the 
poor and this provides the maximum or 
greatest good for the greatest number. 

I was referring to transfer of elected 
Judges. When we are elected only for five 
years why not the Judges be elected for 
five years? 

Not only five years. But, whenever the 
question of transfer of the judges arises, 
it should be either once in five years or 
till five judgments are delivered in the 
upper court so that they commit no mis- 
takes. Therefore Sir, I support this 
and I say with all the emphasis that not 
only at the district level courts, but also 
in the High Courts and in the Supreme 
Court the Judges must be elected and 
elected in a sensible manner. They should 
be elected not only from among the gra- 
duates and others but also from others, 
even from among the litigations. I say this 
because a person today is a rogi and he 
becomes almost like a doctor later on and 
a litigant today also comes to know the 
legal process. Today, a person who ts a 
litigant and who is going to the court also 



 

the judge functions and how the court 
functions and he knows all these things. 
Two persons were arguing in a court. A 
small person was arguing and there was 
another lawyer with a good personality. 
He was arguing on the opposite side. Sud- 
denly, the other lawyer started saying 
"My Lord." My Lord", and he 
started saying this only to create 
confusion there. The other lawyer 
said: "Sir, why is this man saying 
like this? This small man can put in my 
pocket.". I immediately, the other lawyer 
very quietly said, "My Lord, in that case 
my learned colleague will carry all the 
wit in his pocket than what he carries in 
his head", So, this is how things happen 
in the courts. Well my friend has quoted 
Shakespeare. He was a writer and 
he has written much indelibly for 
mankind to follow. He has said: 
"All the word is a stage.". So this House, 
the courts, the judiciary, all these things, 
the lanes and by-lanes of Delhi, are all 
stages and, therefore, every man, every- 
body, is acting in some role or the other. 
Now, people go to see some shows and to 
see some people acting. Why should not 
I say that it is not the people on the 
stage only who are actors, but the people 
who go to see the shows also act in some 
role? You see how the people are crazy 
to clap the actors and you see how they 
are crazy when they see the actors dance 
or play some romantic role. Thg House 
knows all this. Therefore what I say is 
that everybody is an actor and is acting 
in some role or the other. So, it is time 
that we came to our senses before it too 
late, before casteism, communalism, and 
other isms' take over and our judiciary 
is reformed. It is not enough if we apply 
insectisides and things like that. Judiciary 
is one of the pillars of democracy and 
we should, therefore, see that every build- 
ing-block is so built that the pillar is strong 
and intract and nothing can damage it or 
make it decay. Once that pillar is ready 
and steady, well, we can say that the 
other pillars will automatically become 
stronger. I say this because we also go to 
the courts of law in our election cases. So, 
ultimately, it becomes the court really 
though another court is the people's court 
which works only when the election bell 
rings. So, the people have to be very vigii- 

lant an eternal vigilance is the price of 
liberty. This is true more in courts be- 
cause in a court of law, a little tilt this 
way or that, a little oscillation, will destroy 
the whole thing and the whole thing goes. 
You see, in the famous case, one Judge 
came to give a verdict in the Allahabad 
High Court, and, immediately, quickly, 
another Judge came and gave the judge- 
ment in the higher court that the person 
concerned could attend the House, but 
could not vote; This was there till the peo- 
ple's court rose and gave the verdict in 
1977. J am not ventilating any grievance 
or saying anything in a spirit of vendetta 
against anybody. But the question is how 
the verdicts change. In Pakistan, nobody 
liked Bhutto to be hanged. Nobody want- 
ed it. You see the whole world said: 
"Don't hang him. After all it is only a 
political act". But he was hanged. But, 
immediately, his daughter has come on the 
scene. In no time she has come and in no 
time there will be change of government 
in Pakistan. And what will happen to 
their present head of State? There will 
be no necessity for hanging him because 
he will himself go away. What I say is 
that things change with time. You see, 
Bhagat Singh was a traitor in the eyes of 
the Britishers, but in our eyes he is a na_ 

tional hero. 
Gandhiji was the Father of the Nation. 

But he was a criminal in the eyes of the 
English. They gave a judgement which is 
recorded in the Ahmedabad Circuit House. 
It should not be a Circuit House, but it 
should be a monument for the motion. 
Similarly, time changes and attitude 
changes. History comes in different chap- 
ters. Every moment history will be made. 
History makes many people. Very few 
people make history. Therefore I just 
throw a challenge to our honourable Law 
Minister, to create history, to come up 
as one man who can create history. 

With these few words, I support the 
Bill that has been piloted by my learned 
colleague, honourable Jha. Thank you. 

SHRI GHULAM RASOOL MATTO 
(Jammu and Kashmir): Mr. Vice-Chairman, 
Sir, the objectives put forth by Mr. Shiva 
Chandra Jha in his Bill are, in my opinion, 
emanating from two considerations. One, 
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the present system of selection of Judges, 
whether  they  are  High  Court  Judges  or 
they are Sessions Judges, is no good and 
is not working well. 
Two,   the   demoralisation  process   that 

he thinks of is that the Judges should also 
be selected as they are being elected    in 
California or in Switzerland or in Russia. 
So far as the first point is concerned,      I 
would**request the hon. Law Minister    to 
be  frank  in  this  House  and tell  us that 
the present system is definitely not work- 
ing well. I have to quote to him an ins- 
tance that appeared in the newspapers only 
the   day   before      yesterday.   Shri   B.   K. 
Nehru. Governor of Jammu and Kashmir, 
went   on  leave  for   11   days  to  England. 
Justice Khalid was sworn in as an Acting 
Governor.  Somebody has come out w'tn- 
a writ petition in the High Court that Ihe 
High Court as at  present  constituted     is 
not  legally   valid, because under the Jammu 
and Kashmir constitution    thg    minimum 
number of High Court Judges should be 
three,  and if Justice     Khalid  workers as 
an  Acting  Governor there  are only  two 
Judges  left  in  the  Jammu   and  Kashmir 
High Court and hence this High Court is 
not validly constituted, and any decision of 
this High Court is not    valid. That case 
is sub judice, but I am inclined to agree 
to  the   argument   advanced   in   this  case. 

Mr.  Vice-Chairman, why has this hap- 
pened'? This has happened because of the 
long, long delay being taken by the Gov- 
ernment in filling the vacancies of Judges. 
If  ihe  Jammu   and   Kashmir  High  Court 
has five or six Judges vacancies and they 
have not been filled up in two years, and 
ihe  number of Judges in  other parts  ol' 
the country perhaps runs into a hundred, 
how js this system going    to work.    We 
should ponder over it that if ihe present 
system of ours is not working satisfactorily, 
what  are  we  going  to  do?  Justice  Mitra 
has mentioned about the District Judges I 
again give the instance of Kashmir. Now, 
here   according     to    the  Constitution   the 
District Judges are to be appointed      by 
the Governor in Consultation    with    the 
High   Court.   Certain   Subordinate   Judges; 
went into a writ petit?on in Jammu and 
Kashmir High Court also that being senior 
Judges they are eligible for this. 

I        So,  this frustration is there  throughout 
the country that the present system is not 
working well. If this system is not working 
i     well, then^ to my mind, the Law Minister 
should come out with a concrete proposal 
before   this   House.   1   know   our  worthy 
Law Minister very well. He is one of the 
stalwarts of freedom and one of the great- 
est jurists. Within his heart of hearts, he 
also feels that the situation as at present 
obtaining is not  satisfactory.  1  would re- 
quest  him  that   he  must  muster  courage 
and  come  out  and  say  that  the present 
system of selection of Judges of the High 
Courts  or  of  the   Supreme  Court  or  of 
the District Courts is not satisfactory. Then 
what is the solution for it? Perhaps, the 
amendment   of   Shri   Shiva   Chandra   Jha 
comes out of this frustration. I must say 
with all the emphasis at my command that 
if satisfactory reforms are not made      in 
our judicial system, then anything is better 
than that. If the Law Minister is not coming 
out with a suggestion, then I am inclined 
to agree to Mr. Shiva Chandra Jha's Bill. 
This is a lesser evil then the evil in which 
we are at present. 1 would, therefore, re- 
quest the Government to come out     with 
comprehensive reforms.     While there arc 
lacunae in   Mr.  Shiv  Chandra  Jha's  Bill. 
as pointed out by Mr. Mitra, I would re- 
quest the Government either to come out 
with  a  comprehensive  reform  in  the ju- 
dicial system or accept the amendments of 
Mr.  Shiva Chandra Jha.  In his Bill, Mr. 
Shiva Chandra Jha has stated that      the 
electoral college should  be confined      to 
graduates. This is not satisfactory becaus 
it   will  be   a   limited   electorate.  It      he 
enlarges  this  electoral  college  to  include 
the Judges of the Courts and the advocate* 
of the  entire  State,  I can  agree to that 
proposal. I will reserve my support to his 
suggestion until I get the reaction of the 
Government  with  regard  to the observa- 
tions made by him 
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SHRI J P. GOYAL (Uttar Pradesh): 
Mr. Vice-Chariman, I do not agree with 
this Bill. In fact, to my mind, Article 233 
with regard to appointment of district 
judges, need not be altered. In our country, 
Ihe sub-judges an munsifs are recruited 
through competition. Thereafter, there is 
promotion and they become civil judges, 
additional district judges and district judges. 
Article 233 says: "Appointments of persons 
to be, and the posting and promotion of, 
district judges in any State shall be made 
by the Governor of the State in consul- 
tation with the High Court exercising 
jurisdiction in relation to such State". So, 
rules have been framed regarding 
the appointment of judges, as to 
what should be their qualification, 
or that the person should be an advo- 
cate of not less than 7 years' standing 
and all that. Now, Mr. Jha, by his Bill 
amending Article 233, wants a proviso 
to be added that at least one such judge 
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in each district should be elected and the 
electoral college should consist of persons 
residing in that State who should be gra- 
duates of any university etc. I would sub- 
mit thai if an election of a judge takes 
place, then the person who is a candi- 
date in that election, will also solicit votes 
of the graduates in that State and if he 
becomes a judge in that district, the gra- 
duates of that area also belong to that 
State and thus that judge will be approach- 
able just like we Members of Parliament 
are approachable by our electorate. I 
feel that judiciary should be free from Ihe 
field of political activity. Of course in 
America, as it has been said in the State- 
ment of objects and Reasons, in California 
some judges are elected; but in England 
this is not the position and I don't think 
in any other Commonwealth country that 
is the position. Judges are appointed by 
the Government, but in consultation with 
the High Court concerned and generally 
it has been seen that Government does 
not have a say over whatever names ar€ 

suggested by thg High Courts. I have 
also introduced a Private Member's Bill 
which has not so far come before the 
House. As regards lower judiciary, as 1 
have said, their appointments are by com- 
' petition. The trouble is regarding higher 
judiciary, the High Courts and Supreme 
Court judges. I disagree with the Govern- 
ment with regard to Article 74 of the 
Constitution. This Article 74 says that 
President shall act on the advice of the 
Council of Ministers; it means in the exe- 
cutive functions the President shall act, but 
not in the appointment of judiciary, the 
High Court judges and the Supreme Court 
judges. The relevant provision of the Cons- 
titution says that ihe Chief Justices and 
the Judges of the High Courts and Supreme 
Court shall be appointed by Ihe President 
in Consultation with the Chief Justice of 
India. Where does the Home Minister 
or the Law Minister of the Government 
of India come in'.' I may inform the 
House here that I was present in a meeting 
when the foundation stone of the Law 
Institute building was laid by Dr. Rajendra 
Prasad the then President of India and 
the then Prime Minister, Pandit Jawaharlal 
Nehru was also there, Mr. Setalvad, the 
then Attorney General was also their ami 

all the Judges and Chief Justices were 
there, Dr. Rajendra Prasad said: 1 would 
ask the lawyers to study the Constitution 
thoroughly and find out what ihe powers 
are of the President under the Constitution, 
So. I would submit, that power of our 
President under the Constitution with re- 
gard to appointment of High Court and 
(Supreme Gourt judged and Chief Justices is 
there; the file of appointments and trans- 
fers of the judges should not come to the 
Ministry, to the Government of India. 
From the Chief Justice of the Supreme  
Court it should go direct to the President 
of Jndia. I am not saying about this 
Government only I am saying about the 
Janata Government also. They also did 
not change this. This is a national ques- 
tion and I think we should properly inter- 
pret the Constitution and the Government 
should not have any say in the matter of 
appointment and transfer of judges. 

This Bill is only in regard to appoint- 
ment of District Judges. But we should 
also go into the wider question of ap- 
pointment and transfer of judges of the 
High Court and the Supreme Court in- 
cluding the Chief Justices. The powers in 
this regard should not remain with the 
Government. This is my point. As Mr. Ram 
Naresh Kushwaha has said, I do not agree 
with the Government's view that the 
Chief Justice of a High Court in a parti- 
cular State should be from another State. 
It appears to me to be very ridiculous that 
if a judge is in a different State will be 
honest and if he is in his own Stale 
will not be honest. 1 do not agree with 
this. 

In this connection I would also like 
to inform the House that in 1973 after the 
supersession of judges there was a very 
big meeting a two-day meeting in the 
Convention Hall of the Ashoka Hotel 
which was inaugurated by the former Chief 
Justice, J. C. Shah, wherein unanimously 
the lawyers of India said this very thing 
which I am saying now that the appoint- 
ment etc. of judges should not be in the 
hands of the executive that there should 
be a seven member committee in the 
Supreme Court consisting of senior judges 
including the Chief Justice—similarly in 
the case of the High Court—who will de- 
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cide as to who will be the judges in the 
High Court and the Supreme Court. 
These are my suggestions. 
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THE     VICE-CHAIRMAN     (SHRI   R. 

RAMAKRISHNAN):      Mr.        Minister, 
would   you   like   to  start   today   and   con- 
clude   next  |ime? 

 
THE     VICE-CHAIRMAN      (SHRI  R. 

RAMAKRISHNAN): You just start. 

SHRI JAGANNATH KAUSHAL: Mr. 
Vice-Chairman, Sir, after listening to the 
various honourable speakers, I feel that 
Uic Bill which has been brought forward 
by Shri Jha has not received much support. 
And the reason is obvious because, apart 
('••im the basic question whether we should 
introduce the element of election in ihe 
appointment of judiciary, the Bill suffers 
from some inherent contradictions. The one 
inherent contradiction which I would 
point out in the very beginning is this: 
The mover says that the District Judge 
shall be elected by the Graduates living 
in that district and then he further says, 
"'and in the case of appointment is re- 
commended by the High Court". Well 
With all respect to my esteemed friend, I 
have not been able to follow that. Once 
that person has been elected then where 
does the High Court come in? He is 
elected. The present position in the Consti- 
tution has been accepted by Shri Jha 
that there should be a recommendation of 
the High Court for the appointment of a 
District Judge.   As  has been explained by 
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another honourable Member Shri Mitraji . 
the present position is that . the High 
Court interviews those people the High 
Court judges their efficiency, the High 
Court is expected to know that this parti- 
cular Advocate or Pleader is fit for the 
job and then the High Court makes up 
its mind and then the High Court recom- 
mends. But what ia the role which the 
Bill Bill gives to the High Court? Ac- 
cording to me, the Bill, as drafted or 
even the idea, as conceived, does not 
bring in the High Court at any stage 
because, once the Graduates elect a parti- 
cular person who is eligible—and Shri 
Jha has defined his eligibility that 
he should he an Advocate or Pleader 
of      not      less      than seven    years' 
standing—and once he is elected then the 
High Court will play no role. If he is 
elected he should be appointed as a Dis- 
trict Judge hy the Government. Therefore, 
this is one inherent contradiction. 

Another      contradiction which J would 
point out for the benefit of the    honour- 
able  mover is  this:  How has he selected 
the   electorate?   How   are   the   Graduates 
of that particular district competent      to 
elect a District Judge? The Graduates may 
not be lawyers at all. The Graduates may 
know nothing about law courts. The Gra- 
duates may know nothing about the type 
of litigation which the District  

. 
5 P.M. ges have to handle.     Well, surely 
they are    not    the    persons    on    whose 
judgment    we    can    depend.    Therefore, 
what I feel is that thi-- Bill has'been moved 
by the hon.   Mover without much delibe- 
ration     and     without     much      thought. 
Tbe     only    idea    which       is    underly- 
ing     the     Bill     is     that     we     should 
democratize     the     judicial     system     not 
in    a    big    way but. according to him, 
on an experimental basis   because he says 
that at least one District Judge should be 
elected.  Again there is a      contradiction. 
Probably my friend knows that in a parti- 
cular district there    is only, one District 
Judge; others are only -Additional District 
Judge indicates that he is the Judge of the 
district.      Now,    therefore, to say af least 
one District Judge is again a contradiction 
in terms.    If my  friend is so much em- 
bedded   to  bring  jn  election  in  the Judi- 
ciary why should he not got whole hog? 

Then he should say that there should be
ejected Judges. Now the only argument
which my hon. friend has been able to
advance... 

THE VICE-CHAIRMAN (SHRI
R. RAMAKRISHNAN): Mr. Minister just
before we disperse and adjourn for the
day, there is one Special Mention by Shri
Rameshwar Singh which has been left
over. ' 

SHRI JAGANNATH KAUSHAL: Then
I will continue. 

THE     VICE-CHAIRMAN      (SHRI  R. 
RAMAKRISHNAN): Yes, it will continue 

rlnight later. 
AN HON. MEMBER: Is it a special

favour? 
THE VICE-CHAIRMAN (SHRI R.

RAMAKRISHNAN):   Yes;  out  of  turn. 

REFERENCE     To     THE     ALLEGED 
USE  OF ANIMAL  BLOOD  IN 
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