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fefegaz woif &7 svaediz Fak 1)
“Appointment of persons to be, and
the posting and promotion of, district
judges in any State shall be made by
the Governor of the State in consulta-

tion with the High Court exercising ju-
risdiction in relation to such State.

A person noi already in the service
* of the Union or of the State shall
- only be eligible to be appointed a dis-
. trict judge if he has been for not less
"~ than seven years an advocate or a
-~ pleader and is recommended by the
.~ High Court for appointment.

| wdar 97 | affr FdsE W
I BT FIT qrr &1 oFadiow
ger ot of gfram ¥ 3§ zaw
S~ I/ § siear Avgar §
" In article 233 of the Constitution,—

(i) to clause (1), the following prowso
shall be added, namely—

“Provided that at least one such
judge in each district shall be clected
by the members of an electoral college
consisting of persons residing in that dis-
trict who are raduates of any University
in the temtory of India; and

. (i) for clause (2), the following clause
"shall be substituted namely:-—

“(2) A person not already in the ser-
vice of the Union or of a State shall
only be eligible to be appointed or elect-
ed, as the case may be, a district judge

if he has been for not less than seven
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years an advocate -or a pleader and,
in the case of appointment, is recom-
mended by the High Court.”
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FH AT ST AN § &7 TAFEIA
wifesr & dwax § 1 ¥ SR
T {qsteg F IITITE

“It would be a great day for demo-
cracy in India if judges are elected. There
are places in the world, like California
in the United States, where judges are
elected. Tn India, for the full develop-
ment of democracy, a start needs to be
made at the district level and with a res-
tricted electorate. To achieve this object,

the Constitution needs to be suitably
amended.”
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@ =dt, 37 FT O gIE ¥ wiy  «a-
g w1IFy H Aiaar 8, ga frgre ¥
ar g8 &1 Fgv & faw-ger wvaww
gfeq Sft #7 9 gra7 ¢ @r 4qT
qrar ¥ T ofeater ¥ & oedly
Fgl fa #uT waaT T W@ g | Fg
F JU Agwa @ 5 fasge freow
T ATSH (Fea A I FETGAT FFL
g @ | s fesqer @ gafew s
w1 9aT &1 Ffafafe S sfgg o

T FFA fH FA F WE 9T

F¥ waar F 1 yAfRFT § 29
drar X & ? fwehw fag  aiw
¥Nferm #1 T@ST 91, AIHEE
utaT a1, . Ffewifqar ¥, wfsve @
& WS gHT, §ISE WIH feANE fog AT
 RegT W AHT ET | Ay Fay @ &,
FTAAL ATAT H XETR FaT & AT gy |
ST FET (0 T AT ¢ FET AN H
Fdq A1 Far 7 1 F @A) Ay
1y oy =g @1 § #0153 O1%
T FEE g AT T8 9T F AT ¥
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@ g | FA 9 W QI ATeHY
ey & 7w g, Tt § sarEEy
s%d A5 § | a1 wd arfwat § g
N gTH & fog F 9o} *7goge 570
FY J1a @ @1 § 597 afsgr-gmgs
% 1 o Z-fe-deT aweT 5 oF s
s #T 47 grT, fRaq gwa &
feg g, FagwT 1 & Fgar g fF aragw
FIAA IXAASF AF IR AT | WA F
fati & grfeds Q9 swa @A &, g
AW FET & 1 AT FIS qHV ATy & AY
ATE HIEANT FT A | Fff st
A ST U ATE HAE ST F T AV
AT IR FE T fag &, 7wy aw(q'
& me' %’ |
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& gadi gL O% wAT | 9q WNT §
fragigns R TAAR aq s |
afFT 5@ & A i TT"v"ﬁfEﬁT
A A JTWT W qrET AN A1
IorfY WA | FAT WIS TG FFT
f& g "AY St & FTA T,
FEY. IOF) TNEgE FT AT a@
IF F ) ¥ @St &1 fearge %)
Afweatza, wrhagfea M. qfewd
Fr #41 uF g afr w oW F
ad fear ? aAl WA AIH ATEL
F arm I ? gfmr & zfae
gy @ FT, 91X AE q9TS F)
gy @ FX § dw W g
Wieewd ¥ I AT K FF § 9
IIAT AT 1 SiATER &1 S &F &7 &
L @ e 9gw Fg Sl AT )
dfggsh 1889 ¥ dar gu A, s
& & @ are g ag giaar ¥ oA
a1 WX IT T TG I0T AT ATH ASAN
¥ Fg faar a1 @ffw "TAEmg
F gHAT F 9g9 WT GIST A9G
grsq F1 oY @A & | a4y F GHI
T8 AT 9T 1588 # T¥w @y
fgrgeat® & AFAT FT AW A1)
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[ frx =7z )

Jq F q@ AF gy 1 K TrHd

w A AN A T W E | A
SO S G A (O
A gt g widw, afre #
9T & WY F AL o A
3T ¥ AT warA wAX ¥ AW g9
wran 1 GfFT we §F R glsw &
2T 34T AT | 39 FT WA 91 5
AAT AL uFgaR & 77 ¥ W13
@ § W zafd aR omrEY A
qafy & fag fedr 9 qmEw
F FIA AT qrag SHAE FT &
IO AC B GO 3 o
qE ¥ & ) gy SAqT # I4
IEaT § TALFW A w€@ gy
it fafast a7 ogdwr & @ o
g ST § IWIfAT gAT W 1 wrE
# aA a1 5 gmy  @wT
draee At AT MY SmaT § §w
FE JIEATE , 9 Fr gUIT F
afuw1 7 F1fgg M wwT g
w1 wgAT FXoar  wAdl =g
q 3T A gEr ¥ | FF qE A=
I TART I FF FT 2WT 9T
gy WA F frw ¥ 21 ag
g1 & oA @1 wamw dvagw @
AR AF TG AT wE A L,
AfFT AT TAGFNT frw FT QT
g AR o fadag g ¥
gATd T g MY fray fafae wad-
A FY FAE 3@ & fad @ |
Al Ao gaR ¥ g ozw ¥ fad
39 ¥ fe@a 4 Jnwa #iw qEy
FY JF W@ | I HIF JIAT @
1748 ® T A% @@AT
frare faalt ok s9 ¥ #iderg
¥ qar g1 7 A% sEd & wedt ®
oo gq dfwd 1 oag warfaw &
AR & 939 ug atg Ry 3
T FE 1 cqR) & Feafeas § ggdr ara
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g 38 & fag ofiferfesr 7
gifafess 7 Y o9 Y sew
gl & | A N afw w;y Ll SE
ar ESAURIEIE IR I (LTI (454
TS vqtsr:r 21 QAR A atd <&
IEH Y F N FEATAZAT § A
vl fer AT gfemady #1 Juiow
AT § w1fgq faadf #) avgg @
F 3 gz wwa W & oA 2
faadf #Y wn & fag 37 #r dnz
AT =Y § 1 A FFarT § AT qra——
JITT AH wAAFIfeg oz qfshma
wFFE aré A uA frafwes | ag
FaFar Ifrafedy #1 qfadar §
1923 %1 | IZHTSN UFT 7 ©ar 471

It is on page 131-132. - .

“The classic theory of Separation is
that of Montesquieu, which, because it
is rarely quoted in full, I quote; -

“In every Government there are three
sorts of power: the Legislative; the exe-
cutive: in respect to things dependent on
the law of nations; and the executive in
regard to matters that depend on the
civil law, < |

By virtue of the first, the prince
or magistrate, enacts temporary or per-
petual laws, and amends or abrogates
those that have been already enacted.
By the second, he makes peace or war,
sends or receives embassies, establish-
es the public security, and  provides
against invasions. By the third, he puni-
shes criminals, or determines the dispu-
tes that arise between individuals, The
latter we shall call the judiciary power,
and the other simply the - executive
power of the State.

The political liberty of the subject is
a tranquility of mind arising from the
opinion each person has of his safety.
In order to have this liberty, it is requi-
site the government be so constituted
that one man be not afraid of another.



257 Constitution (Amdt,)

When the legislative and executive
powers are united in the same person,
or in the same body of magistrates,
there can be no liberty because appre-
hensions may arise, lest the same mo-
narch or Senate should enact tyrannical
laws to evecute them in a tyraanical
manner.

Again there is no liberty, if  the
judiciary power be not separated from
the legislative and executive. Were it
joined with the Legislative, the life and
liberty of the subject would be exposed
to arbitrary control, were it joined to
the executive power, the judge might
behave with violence and oppression.

There would be an end of everything
were the same man, or the same body,
whether of the nobles or of the people,
to exercise those three powers, that of
enacting laws, that of executing the
public resolutions, and of trying the
causes of individuals.”

99 T@ T {1 A, 38T T
fry i Fate Tt | ag € A FA
N AZe A1 ) ATHT AL AT 9T
fgantR M gt & fao Qi &1
{720 graT A1fgy | AfFT gAFTIAE
A g Gidt § 1 Afwa gt O Ffwde
AT gW g FL 8 AT graw F
Ay fife TaY, 9@ 9% & A Srar
g | A 38 A1 § s AEEI FE4 g

“Blackstone, the English jurist, in a
much quoted passage, expresses the
theory in these words:— B

“Whenever the right of making and
enforcing the law is vested in the same
man or one and the same body of men,
there can  be no public liberty. The
magistrate may enact tyrannical laws and
execute them in a tyrannical manner
since he is possessed, in his quality of
dispenser of justice, with all the power
which he as legislator thinks proper to
give himself.

1701 RS_R
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Were it (the judicial power) joined
with the legislative, the life, liberty, and
property of the subject would be in the
hands of arbitrary judges whose deci-
sions would be regulated only by their
opinions, and not by any fundamental
principles of law, which though legisla-
tors maw depart from, yet judges are
bound to observe. Were it joined with
the executive, this union would be an
over balance of the Legislative.”

Y

Ig ATE sFEE 7 @@l § |
TWIR 9 g8 aig Jorf wE &
Wy fad T mis @R g,
At ot et g TfRF g
fra it &1 5w W # fr deduw
&1 afer w19 o1 ag & w1 qAry #
7 fFaat agrer wo &, #ag W
g, ®1 aq 47 78 § | Tufad i sda
7 5g1 a1 7 599 A% Feg I |
g @t §9 o @ wowr A F
STAAT AT § B oai & ®n? ow
fafafes o7 7 & fSaar <o
qros A frow #Y gfEt ¥, uw wew
FT gAX QW § eFUT TG G, Say
wfafadr &1 wew ot | 77 fafa-
feemrat &, @uew, g dfpra,
g IR wm qig @ d9w § @
fr v gal 4 =FqT T 1 FoRY
ST & 95 ded @)

TG TART FAT FgT AGT §. .,

DR. (SHRIMATI) NAJIMA HEPTUL-
LA (Maharashtra): Sir, I would like to
seek a clarification. Only Mr. Shiva
Chandra Jha is going to speak, or there
are others also?

SHRI SHIVA CHANDRA JHA:

I am going to sit down. You will be allow-
od. it 3

aaweae (st wTo ‘v:mswr:g'):
g g9 faae § sw st
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sifazamar § aa FTQIE |
& fafafezs & Tt & sar @r a1
TAF 77 & Aariaw sl #1 § w1
FGT | A9 & Aarfas sl &0
77 & | UATEY wig FT FA v Af g )
¥ agY Fgar fF mrgflaT § Af & an
# 471 FgM | AFa F IR A AT GE
wifad | § qawr A W@ W@ g )
TATEI WG F FAT FT F qw oA A
qE aamAr Argar | F wlaw q® AN
&g FT FlE FL W g

SIENETQ (Y Ao URFENT )
ol AT S w § wFT gare  fwar,
TEES TERTH AT ST ST FH1AF |

oft forx =57 @y 0 ¥ ;yar faog

&% | § AfTery F FiT FT @ E
He opens his first book ‘The Spirit

the Laws’, with the following paragraph.

“Laws in their most general significa-
~ tion are the necessary relations arising
from the nature of things. Tn this sense

all beings have their laws; The Deity
laws

" his laws; the bacterial world its

the intelligences superior to man their

- lawg the beasts their laws man his

laws.”

g FEWr f5 A A R F
fagr @t WA A E | 3@F W
at g7 § 1 IR F1 g gadqEw
gt & Fwar afy sgd At T )
3@ WA 9T A & 1 9® FW &
JgF FT gFAT | cgF FAT 91 F
f& @ & I U A#T g &
oAy | gl WA F KL, ag N
AVAFT ) WL F AT § |
grsl | THEE @O AW MSH  FTan

AT & AT 98 ATAT KW FL AFA

g 102 AT g At # @@ s
gAY qUIT F Fg o4 &, 94
ui F oFar W gar g7 ag af
st gfeamm @ dsrg ® &0 owmm
T 953U § WE war g R

of

|
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WY @we mafaen g wma afaEr
T oy W oAy A § | AT
fozrm Afan af 2 1 ow@i
ggr HYT Y Ty oArE & v HA
ww F ww #faw fear & oafz
qT FAGT F1 q§C FA £ |
afz Mg 9TEE # T@R FW
g ar =g a3y famw owr Y 95w
w9 1 afs A @ fawm A IwE
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a8 w7 & a1 § ww ogar f® oA

FH4d FT qET AE dwd ¥ O HY
SZIAT

zg dag 7 gy g
g 5 muwr @ faw #1 F91 99%
w0 afge O # oww oAw @
JE 30T A FE E 1 wT H IS
AW O/ wgAr Agar g

g7 sy § fF aamds Rew
urs mafeer § FNwdTar ¥ AT
Ay TeEt W ozewera s 9@y &
Fgi 9 SArERfFAr G @Y 1934
Fowar A1 W & 1 wEF AW
fadiy @A 1940 ¥ A W O§
FAfET § 1840 A ¥g FO&T EF
war

giw qama § weg war (s
qWFE ARAMT) AT A GE

]

9

F g @ F, e gmE w=w@r

¥ d9g T go ad F@r | WOH

v % a1y # Ot gw  FgAr
=g a1, (sgEuw) | ’
ot fow =g ®wr o AR w4l oy

iz faar AifE ¥ anima e
EICEIE AN O B S 1L

a.

wAd F f& &7 3w A9 %, gT

& ¥ gatdaT | waemfy w

T wud "@fag § oag) A WA
oy ¥ 9B owwAr § 1 S 4
aAE @At % fgars Y 39y
g dfawra # eamoag faam o
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L Jaml & IAQmal wE feav
Se% ¥ ooy ard & Wt ww ¥
fasrs & aur ® wff w7 @wwdr £
aa-TRfy T AiaT § %70 w6 Fo-
SqANA WgT AR Twaw  faww F)
TEH T FT AIH OATET § | Q"'T'f
HF F OEATS ATRT ) SV ST wada
F wfager & I8y gAN IEAETT

F¥ fgar 1 =i ¥ ofedaq @i <@

g oM uwrt of g w@T 0 gEifa
¥ aewifqaar M fwad @
N oaa FH § 1 owa § fegeadog
CF IR W FB WEHET WIgET § ...
(zaaena)

Frgaema (S} #io UR FoA)
HITF! A&d gY oF "l qiF faae
g T F | WT WA HF WA
T g enfw‘zr 4 fn"?: W

gATew g

ot fog mw oW ocowa W 39
¥ feaeatdos | WX § g
wigal § agi 9% WY S §
fr siadd avqear § AT sidw w0
q+Tq graT & gefan guE sresd
#Y FR At w4 & §F WE weAa
qIq w1 FYg @TE | gATR afagd
¥ ogi owr aifuai § afear g
. GFATR § IEFT EH BF AW W T
g oWl il &gl v 4 R
%7 29 TS I G A | T wgd
¥ 5 us agm Wfam s §
g% T3 AT qAATA wg fwur g1
#r ug @@ ¥eT B WO g SIS
FT AT FT T | qfF & g #gaT
Tgar g% g uw A7 wWis AT
fagter @ewT & gafe saaa &y o
ez & a1 o Na O AN E AN
auts & Ag-faator & graw g
e Saw #1 I AT STEV
ag Wi @y F g@ g fw
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Ffrs sww 3t 9 @8 ;o
T T g A4 Agl ARy |
T wg gy & 5 gy S us fwe
g owT ST FEr USIE AE R
T 39 Jw@ F gfezwior  gamar
qEq & ! g9 Ik ¥g WY AT
oy & ot fE gwrudw wawifes
w & zafey sarer @@ aven Y
g WED STg | AET ST oAeE
fax ag #15 4 F@ad &1 ;9
ZgFT Wfeew gvg A FAT . K
straar g (5w waw |iET my
g f& v %w gw w9 ar =AM
T AT ) X I FO W AT
T FET AT | TF FTET AA A1
oTET & ) UF WIEEr A7 | Igq
w1 fF @ #1§ ag arfyg ¢ 2
f& v =T T T & a7 IRy
§ madr ardr gEf ¥ gm swE
qz® Fgx am {F mw ggaa
F4 9T &, T8 ar w18« arfam
FT M | 9T FF 5 ag A 5w
ff ¥ & w7 T f& & zawr
7 wAar g ¥ oAv Fg ogmr o
zgfay w7 waw %< mwy § f®
ag o1 B AT FgT a7 F FFAN
7 19 fagz & T ogigw @
& groaT @re gy FToqgEt §
zafay ¥ =rgar g 5 = s
Sfeest g9 7 FAg A ufuw
Ag1 A1 FA ¥ FH TR JATH
T THRAT FT T | TWH TGFH AT
ggl gt &1 3@ @l HoWw
sq7 F7 wT ¥ efad 5 oaar
Fq7T FEAT & 1 IAPT WR AW H
sy Afwy W o zEE fad
sfag g | BT W9 FEY AR
al 59 9¢ F1E wHw G T gRar
¢ zafqy W & TW TERT ;AT
at &7 & 1§ Jgar fF aRaay
st zgwr ghfaza sAw ¥ fay
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_ [ forg =z o)
wifosr Y §17 1 39 weE & gy
# w30 £ fF o9 seE v Q@
§ g d@fEm F1 asen g gen
g =1 aem & fr q@fred &
a9 TfRT FId 1 gemarE |
SHRI SANKAR PRASAD MITRA
(West Bengal): Mr. Vice-Chairman, Sir,
our esteemed and hon’ble friend, Mr, Shiva

Chandra Jha is a great scholar of history
and political science . . .

- DR. (SHRIMATI) NAIMA HEPTUL-
- LA: And Philosophy.

SHRI HAR_EKRUSHNA MALLICK
(Orissa): History literature and political sci-
ence.

SHRI SANKAR PRASAD MITRA:
" In his learned speech, he has referred to
Blackstone, Hobbes, Locke, Bagehot, Mon-

tesquien, Shakespeare  and Anatole
France.
SHRI YOGENDRA MAKWANA:

Edmund Burke also.

SHRI SANKAR PRASAD MITRA:
I did not hear that. ,

SHRI YOGENDRA MAKWANA: No,
ne referred to him and his reflections on
French Revolution.

SHRI HAREKRUSHNA MALLICK: He
referred to Mr. Makwana also.

SHRI SANKAR PRASAD MITRA:
He is a great believer in democracy. I can
well appreciate the spirit behind his mov-
ing this Constitutional Amendment and I
have no doubt what he says in his State-
ment of Objects and Reasons, he really
means.

His main purpose is to see that some
form of democracy is introduced in  the
appointment of Judges in our country, al-
though, to start within a limited way, as
suggested by him jn this Bill. Because of
his profound scholarship, he is naturally
prone sometimes to think of an ideal state
of affairs which may or should come into
existence, say, 50 years or 100 years hence.
We have to appreciate the state of affairs
that exist today.

[RAJTYA SABHA]

Bill, 1979
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Mr. Jha is opposed to the appointment
of committed Judges. I fully support that °
contention, but it is a different proposition
altogether for which a separate debate may
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be necessary. I am sure, he would agree -

that we all went in this country an inde-
pendent judiciary, an impartial judiciary
and a competent judiciary. Against the
background of independencé, ~impartiality
and competence we have to analyse the
system that now exists in our country.

Now, this Bill is restricted to District
Judges. How are District Judges appoint-
ed. There may be, slight variations from
State to State but, by and large, two-thirds -
of the Disrict Judges are promotees from -
the posts of Subordinate Judges or Civil
Judges, as they are called in some parts
of the country, and about one-third of
the District Judges are direct recruits. Di-
rect recruits are those who have put in at
least seven years of practice either as an
Advocate or as a Pleader. When direct
recruits are appointed, advertisements are’
issued in mewspapers, applications are in-
vited, eligible candidates are interviewed
by a Board of at least three High Court
Judges and the most eligible amongst them
are recommended by High Court for ap-
pointment. Therefore, in the present system
both in the case of promotees and in the
case of direct recruits, there is a scope for
judging the merit of the person who is be-
ing appointed as a District Judge. If we
try to disturb this system at the present
moment, the result, in my respectful sub-

mission, would be disastrous. Mr Jha, in _

his long speech, has referred to money
power in elections—the havoc money po-
wer is creating in elections, etc., etc., 1f
we adopt this amendment proposed by
him, what is going to happen? Worthless
lawyers, unsuccessful lawyers, will offer
themselves as candidates and if they have
money power plus party power behind
them, they would get elected by the elec-
torate, whatever that electorate may be.

This is a state of affairs which in our
country at the moment, in my opinion,
should be avoided. There is one other
infirmity in the amendment he has suggest-
ed. He wants the District Judge to be
elected by graduates of any university in
the territory of India who are residing
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in that district. That means, graduates re-
siding in one district would elect a Dis-
trict Judge. But the post of  District
Judge in our country today is a transfer-
able post. You can be a District Judge
only for a specified period, and thereafter
you are transferred to some other district.
And in this way you go on acquiring ex-
perience throughout your judicial career
till you are given either higher judicial
appointment or are recruited as a High
Court Judge, Therefore, a District Judge
who thas to move from district to district,
who is bound to be transferred from dis-
trict to district, cannot be elected by the
graduates of one district alone.

The hon. Mover of this Bill hag spoken
about the United States, Switzerland and
certain other countries. I do not know
about Switzerland or other countries, but,
so far as the United States of America is
concerned, 1 know the position, Mr. Jha
referred to some of his own experiences
relating to California. But 1 know of the
experience of lawyers in the United States,
pratically throughout the country because
I had opportunities of moving in that
country from one end to the
other. A vast majority of lawyers in _the
United  States of America who
practise in the State courts are of
lawyers in the United States of America
who practise in the State courts are of
opinion that this system of elected judges
is not at all working well in that country.
They had expressed that opinion unequi-
vocally and unhesitatingly to me in 1958
when I had occasion to go into  this
matter in great details. Of course, in the
United States, with regard to the elected
judges, practically no qualifications  are
prescribed. Anybody can be elected, any-
body can offer himself for election, and
the election takes place along with  the
General Election for the Legislature on
the basis of adult franchise.

Mr. Jha has taken care to say that
the person who should be elected should
have a minimum qualification and that the

electorate should also be a restricted elect- .

orate. But minimum qualification and res-
tricted electorate would not improve mat-
ters further. And the experience of the

[24 FEB. 1984]
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be repealed in this country if we adopt
this kind of an amendment. We are belie-
vers in democracy. We all believe in de-
mocracy. But in introducing  democratic
practices or systems, we have to move with
caution also. Judiciary has its own speciali-
ties, it has its own special standing, and
it has certain assigned duties to be perfor-
med to settle disputes either between gov-
eriment and a private citizen or between
private citizens themselves. Therefore, to
my mind, the existing system of recruit-
ment of District  Judges appears to be
satisfactory, and any change that may be -
thought of should be studied with great °
care and circumspection before a new ven-
ture can be entered upon. I, therefore, res~ .
pectfully request my esteemed friend to -
withdraw this Bill,

SHRI HAREKRUSHNA  MALLICK:
Sir, “Democracy, with all your defects, I
love thee,” has beey the statement of a - .
political philosopher who, after analysing
different forms of government, has said,
“Well, democracy, inspite of so many -
loopholes and defects and lapses, .. ’

266

SHRI VITHALRAO MADHAVRAO
JADHAV (Maharashtra): There is no such
surgery, medicine,

SHRI HAREKRUSHNA  MALLICK:
Yes, surgery everywhere. I am coming to
psychopathy. Do not worry. So, he said,
for mankind, democracy was the best form.
The body politic has undergone evolu-
tions in different countries in different
ages, and possibly we have come to this
most beloved form of government, the :::
state of democracy.

.

But the judiciary happens to be the most
important pillar of this edifice because gov-
ernments do come and governments do go
and parties appear and parties disappear, "’
the people who form the fountain head of
power snore for a term and just push one
party to forefront and it again disappears,
but who looks after their interests? Their
real interests lie actually in judiciary when-
ever such urgency does arise, Well, if any
defect lies jn this most important pillar,
if the edifice is not safe because ants start
eating away in a secret manner somewhere,
due to negligence, this important pillar of
the edifice, that edifice is deemed one day.
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[Shri Harekrushna Mallick]

So, before the doomsday comes for demo-
cracy, it is time that my hon. friend has
ventured to bring this Bill.  Before the
hon. Chair rings the bell, here is another
bell for body politic. And I hope and trust
that the hon. Minister should take note
of it. It is not for a party interest or
for our interest, but for the interest of
the future about which we are worried in-
deed. And this House is called the House
-of Elders. . ‘ L

Therefore, whatever we articulate must
be such, must be in that sense and in
that temper, that our generations to come
are guarded against any error or any lapse
or any defector any danger, Therefore,
it ts time thay we ghould wake up and set
their minds towards this arena which has
been left out, ignored so far. Well, this
House is really proud-to be ornate with
three judges. ..

DR. (SHRIMATI) NAJMA HEPTUL-
LA: Mr. Mallick, don’t speak about the
House. Speak about yourself.

SHRI HAREKRUSHNA  MALLICK:
When I speak, -the House speaks. Don’t
worry. So we are really proud to have
three eminen; judges in our midst today,
Justics Mitra, Justice Baharul Islam and
our present hon Law Minister. I am not
actually saying anything against any judge
or judiciary or any particular . interests.
But the question is, we should try for
something better. They have been good:
All right, we are happy. But why not look
for something better? “That is my point.
Mankind is progressing. There is evolution
constantly, ‘both horizontally and also
vertically. Therefore, this democracy is to
be made safe and secure, That is our
concern and hence this is a very import-
ant thing that has come now. I shall give
only some small examples. We address
the Chair here ag “Sir or “Hon’ble Chair-
man or “Honble Deputy Chairman” or
“Hon'ble Vice-Chairman”, In a court of

law, the people address the judge as

“My Lord”, Now, of course, “Mr.
Judge” and all that is coming. Things
are coming up in a different style now
In our language the addresg is
“Dharmavatar®, meaning “Dharma” in
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carnate. What is “Dharma”? The concept
of “Dharma” and “Paap” has guided man-
kind so far in this land. You yourself are
sitting in that Chair in the background of
which is a balance hanging without any
zero error. But I see there is a slight tilt
towards the other side. (Interruptions), It

is a fact. You can see, there is a slight

tilt in the picture 1 don’t know whether
your eyes are right or wrong, but you
can gee. Anyway the moment somebody
adresses as “Dharmavatar”, it means that
whatever he is getting, punishment or no
punishment, is coming from “Dharma”,
that is, from Heaven, That has been the
concept all these days. But when judges .
make g mistEke, a glight zero error :
means that somebody s head is of.
Of course. quite often the Hon'ble
Judges give the benefit of doubt to the

“accused, and in that loophole, a lot of mis-

creants escape. Recently how long should”
be the rope for hanging was being  de-
bated. And after so many decadeq and
centuries, some learned judges have real-
ised that the process of hanging is painful.
Well, it is something strange. Anyway
when judges do it, who cap question it?
There is a saying in Oriya that there i3
no step-ladder to Heaven and no rebuff
to a big person. But T have to give a
smalj example here. Once~in a court when
arguments were going on, a learned advo-
cate said that so-and-so was drunk like a
judge. Immediately the learned judge said.
“No, you better say that so-and-so  was
drunk like a lord”. Immediately 1the
lawyer said, “Yes, My Lord”.

Now in the country which claims to be
mother of Parliaments, there is a House
of Lords an lordship is going by lineage.
Nobody comes up to qualify himself or
herself to be a lord or a Lady. It goes by
birth. Now, T am a doctor and my son
can be a doctor only when he goes to a
medical college and obtains a degree. Simi-
larly the son or daughter of our hon. Law
Minister can become a Law Minister
without a law degree but to becoma a
lawyer. he or she has to have a law degree.
Similarly to become a judge, one has to
be basically 5 lawyer. "If you look and
behold in the States, particularly in the
State Capitals where the High Couris-

-~
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are situated, what do you find?
Yoy Will find a few families carrying
on law as their family trade and
4 P, as such, judges beget judges and
t.hose judges in  their turn
beget judges. If you computerise the
whole thing, ultimately it becomes so

agonising that the real spring of democra-
cy lies in the hands of a few, and it be-
comes a democracy not for the people
by the people, of the people as defined by
Lincoln but a democracy for a few peo-
ple, by a few people, of a few people. It
is a total contradiction of the very con-
cept of the greatest. good for the greatest
number as the essence of democracy. We
have to see wherever the loopholes exist.
How to enemies come in? Only through
loopholes. Enemies do not enter through
the front gate because then they  can
be apprehended. They come in disguise.
So they  come through loopholes.
Look at the different judges in our history,
how their names have come through loop-
holes. Never face to face. Whoever has
come face to face has been defeated and
mauled. So we have to seal these loop-
holes. As our Justice Member of the
House said in regard to the procedure of
selecting District Judges, I agree and I
I commend the procedure. Every appoint-
ment is made in the name of the Governor
¢i the State, never by the order of*the
Chief Justice of that State. And what 15 2
Governor? Governor is some thing having
no hands, no legs, no mouth, no eyes, no
ears, but all powers are there. How? Be-
cause the cabinet functions. The cabinet
function s an the Governor acts on the ad-
vice of the cabinet, at the Centre as well as
at the State. Therefore, the net result is in
the States it is the Chief Minister who is all-
powerful and who appoints district judges.
Ten persons  Wwill  be selected for the
panel but five out of them are knocked
out. I cite the case of a learned advocate
who has now become mature enough to be
a High Court Judge by virtue of practice
and integrity—one Dhanurdhar Rai of
Cuttack. He was on the panel of district
Judges. Because party in power at that
time was not in favour of him, because
it was not conducive to his party affilia-
tions, he was knocked out. Had he been
appointed a district judge at that time,

[24

" was occupied. When she returned
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to-day he might have been a High Court
Judge somewhere in this country, That
is one example. e

I give you another example of how our
judiciary functions. There was a tax case
of Ramgarh Raja of Bihar---his wealth
tax assessment. The case rolled on for
16 years during which period all the wealth
was consumed and enjoyed and the Gov-
ernment ultimately got nothing out of it.
The Raja died and the case was closed. I
give you another small instance. I, as a
Member of Rajya Sabha, was allotted 25
Ashoka Road. There was some unautho-
rised occupation in some cormer. Now a
case is going on. Even when 1 was suffer-
ing from Dengue fever on 16th Decem-
ber T came running to give evidence lest I
should be accused of absence. 1 wonder
how many times the opposite parly was
taking time and how Justice delayed is
justice denied is well and amply establish-
ed here. I wonder whether the records of
this House will bear me out and I request
the hon’ble Law Minister to see who is
the prime judge there and who are the
parties and how this is going on here
right under the nose of the Law Ministry
and the Government in Delhi affecting @
Member of Parliament.

I give you another instance of a sister
Member here—Mrs. Sathyawani Muthu.
Her house was occupied by some mis-
creanis in her absence the entire house
do
you know how she had to make her way '
through to the bedroom and toilet. Her ..
cooking was done in the verandah. Some-
how through the intervention of some
Members from Tamil Nadu all these un-
authorised occupants and their families ran
away with all their things.

1 think my other sister-Members will
make a note of this. This is what is going

on here. T -

Now 1 will tell you how the Executive
functions. There arc Estate Officers in
different States. They have power to make
allotment of houses or lands. These po-
wers are vested in them and on their sig-
natures this is being done. Members  of
Parliament also apply for allotment of &
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piece of land. But in Orissa the Chief
Minister motivates the Estate Officer with
political intentions and the Estate Officer
sleeps over the file dealing with our re-
quests for allotment of land. But the
. Chief Minister’s party members have got
the land allotted. But the Estate Officer
sleeps over our file. He knows that on the
2nd April we will retire and after that
“our letters can be thrown into waste-
paper bagkets, So, it is a politica] execu-
tive which functions there.

The judiciary also functions in this
way, That is why 1 want everybody from
the Postmaster above to be elected as in
America, et the Judges be elected. Ours
is the only democracy where we allow
these people to perpetuate their caste or
group intérests sitting in their offices.
Their moto is: Let our sons become
rich; let our sons-in-law become rich,

Considering all these, I support my fri-
end’s Bill. My Judge Member of the House
pointed out some lacuna when the ques-
tion of transfer of these elected Judges
comes up. Where is the question of trans-
fer? There is no question of headache
when there is no head. We are elected for
five years. When thag is the case, why not
they also be elected for five years? In
our case, when there is a President like
Mr, Reddy, be knocks down the Lok
Sabha even earlier. People who had
come to attend the Lok Sabha had gone
back. Of course, there is no power to dis-
solve this House also, There is every
necessity to dissolve this House also.
There was a proposal to impeach or bring
forward an impeachment motion against
Mr, Reddy, becaus¢ "such 2 man can
knock down every-thing in this country.
He never knew what was going 1o happen,
He had a colourful dream, But when the
result came out differently and when
Reddy saw a lady there, things changed.
That is by the way,

I was speaking about judiciary. The en-
tire judiciary is meant for the rich. Courts
are maintained for the rich, as Marshall
or somebody else had said. If they are
meant for the poor, there would be no
court fees. That is why I say that they
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are not meant for the poor. The Chief
Minister of Andhra Pradesh said: Let us
abolish land revenue. In Orissa we abo-
lished if for some time. Will the Hon’ble
Law Minister see to it that at least the
court fees are abolished? T am really hap-
py to see that the Supreme Court
has created new history by introducing
the system of initio publico. Under this
some of the writ petitions without court

fees were taken up. In the case of a

Nari Niketan the Supreme Court found
out that the inmates were not  getting
even cotton and gauz. Somebody raised
the question: Are the  Supreme Court
Judges meant to provide pads and cotton
to women? The Judges said, Yes; it is a
basic necessity for the women’, When these
basic requirements are not given to  the
women, the Supreme -Court is there to
provide them,

There are many people coming under
the category of migrant labour, Such poor
people can now move the courts of law
under the system of .nitio publico, This
system makes courts accessible to  the
poor and this provides the maximum or
greatest good for the greatest number.

I was referring to  transfer of elected
Judges. When we are elected only for five
years why not the Judges bo elected fo!
five years? . : i

Not only five years. But, whenever the
question of transfer of the judges arises,
it should be either once in five years or
till five judgments are delivered in  the
upper court so that they commit no mis-
takes. Therefore Sir, I support this
and T say with all the emphasis that not
only at the district level courts, but also
in the High Courts and in the Supreme
Court the Judges must be  elected and
elected in a sensible manner. They should
be elected not only from among the gra-
duates and others but also from others,
even from among the litigations. I say this
because a person today is a rogi and he
becomes almost like a doctor later on and
a litigant today also comes to know the
legal process. Today, 5 person who is a
litigant and who is going to the court also
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the judge functions and how the court
functions and he knows all these things.
‘Two persons were arguing in a court. A
small person was arguing and there was
another lawyer with a good personality.
He was arguing on the opposite side. Sud-
denly, the other lawyer started saying
“My Lord.” My Lord”, and he
starteq saying this only to create
confusion there. The other lawyer
said: “Sir, why is this man saying
like this? This small man can put in my
pocket.”, 1 immediately, the other lawyer
very quietly said, “My Lord, in that case
my learned colleague will carry all the
wit in his pocket than what he carries in
his head”, So, this is how things happen
in the courts. Well my friend has quoted
Shakespeare. He wag a writer and
he has written much indelibly for
mankind to follow. He has said:
“All the word is a stage.”. So this House,
the courts, the judiciary, all these things,
the lanes and by-lanes of Delhi, are all
stages and, therefore, every man, every-
body, is actirig in some role or the other.
Now, people go to see some shows and to
see some people acting. Why should not
I say that it is not the people on the

-. stage only who are actors, but the people

who go to see the shows also act in some
role? You see how the people are crazy
to clap the actors and you see how they
are crazy when they see the actorg dance
or play some romantic role. The House
knows all this. Therefore what I say is
that everybody is an actor and is acting
in some role or the other. So, it is time
that we came to our senses before it too
late, before casteism, communalism, and
other isms’ take over and our judiciary
is reformed. It is not enough if we apply
insectisides and things like that. Judiciary
is one of the pillars of democracy and
we should, therefore, see that every build-
ing-block is so built that the pillar is strong
and intract and nothing can damage it or
make it decay. Once that pillar is ready
and steady, well, we can say that the
other pillars will automatically become
stronger. I say this because we also go to
the courts of law in our election cases. So,
ultimately, it becomes the  court really
though another court is the people’s court
which works only when the election bell
rings. So, the people have to be very vigi-
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lant an eternal vigilance is the price of
liberty. This is true more in courts be-
cause in a court of law, a little tilg this
way or that, a little oscillation, will destroy’
the whole thing and the whole thing goes.
You see, in the famous case, one Judge
came to give a verdict in the Allahabad
High Court, and, immediately, quickly,
another Judge came and gave the judge-
ment in the higher court that the person
concerned could attend the  House, but
could not vote; This was there till the peo-
ple’s court rose and gave the verdict in
i977. I am not ventilating any grievance
or saying anything in a spirit of vendetta
against anybody. But the question is how
the verdicts change. In Pakistan, nobody
liked Bhutto to be hanged. Nobody want-
ed it. You see the whoie world gaid:
“Don’t hang him. After all it is. only a
political act”. But he was banged. But,
immediately, his daughter has come on the
scene. In no time she has come and in no
time there will be change of government
in Pakistan. And what will happen to
their present head of State? There will
be no necessity for hanging him because
he will himself go away. What I say is
that things change with time. You  see,
Bhagat Singh was a traitor in the eyes of
the Britishers, but in our eyes he is g Da-
tional hero. R
Gandhiji was the Father of the Nation.
But he was a criminal in the eyes of the

English. They gave a judgement which is -

recorded in the Ahmedabad Circuit House.
it should not be a Circuit House, but it
should be a monument for the motion.
Similarly, time changes and attitude
changes. History comes in different chap-
ters. Every moment history will be made. -*
History makes many  people. Very few
people make  history. Therefore I just

throw a challenge to our honourable Law

Minister, to create history, to come UP
as one man who can create history.

With these few words, I support the
Bill that has been piloted by my learned.
colleague, honourable Jha. Thank you.

SHRI GHULAM RASOOL MATITO
(Jammu and Kashmir): Mr. Vice-Chairman,
Sir, the objectives put forth by Mr. Shiva
Chandra Jha in his Bill are, in my opinion,
emanating from two considerations, One,
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the present system of selection of Judges,
_ whether they are High Court Judges or
they are Sessions Judges, is no good and

is not working well.

Two, the democratisation process that
he thinks of is that the Judges should also
be selected as they are being elected in
Californja or in Switzerland or in Russia.
So far as the first point is concerned, [
would~request the hon. Law Minister to
be frank in this House and tell us that
the present system is definitely not work-
ing well. 1 have to quote to him an ins-
tance that appeared in the newspapers only
the day before yesterday. Shri B. K.
Nehru, Governor of Jammu and Kashmir,
went on leave for 11 'days to England.
Justice Khalid was sworn in as an Acting
Governor. Somebody has come out with
a wrjt petition in the High Court that the
High Court as at present constituted is
not legally valid, because under the Jammu
and Kashmir constitution the minimum

- number of High Court Judges shonld be
three, and if Justice Khalid workers as
an Acting Governor there are only two
Judges left in the Jammu and Kashmir
High Court and hence this High Court is
not validly constituted, and any decision of
this High Court is not valid. That case
is sub judice, but I am inclined to agree
to the argument advanced in this case,

Mr. Vice-Chairman, why has this hap-
pened? This has happened because of the
long, long delay being taken by the Gov-
ernment in filling the vacancies of Judges.
If the Jammu and Kashmir High Court
has five or six Judges vacancies and they
have not been filled up in two years, and
the number of Judges in other parts of
the country perhaps runs into a hundred,
how iy thig system goihg to work. We
should ponder over it that if the present
system of ours is not working satisfactorily,
what are we geing to do? Justice Mitra
thas mentioned about the District Judges |
again give the instance of Kashmir. Now,
here according to the Constitution the
District Judges are to be appointed by
the Governor in Consultation with the
High Court. Certain Subordinate Judges
went into a writ petition in Jammu and
Kashmir High Court also that being senior
Judges they are eligible for this.
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So, this frustration is there throughout
the country that the present system is not
working well. If this system is not working
well, then to my mind, the Law Minister
should come out with a concrete proposal
before this House. I know our worthy
Law Minister very well. He is one of the
stalwarts of freedom and one of the great-
est jurists. Within his heart of hearts, he
also feels that the situation as at present
obtaining is not satisfactory. 1 would re-
quest him that be must muster courage
and ¢ome ouwt and say that the present
system of selection of Judges of the High
Courts or of the Supreme Court or of
the District Courts is not satisfactory. Then
what is the solution for it? Perhaps, the
amendment of Shri Shiva Chandra Jha
comes out of this frustration. I must say
with all the emphasis at my command that
if satisfactory reforms are not made in
our judicial system, then anything is better
than that. If the Law Minister is rot coming
out with a suggestion, then I am inclined
to agree to Mr. Shiva Chandra Jha’s Bill.
This is a lesser evil then the evil in which
we are at present. | would, therefore, re-
quest the Government to come out  with
comprehensive reforms. While there are
lacunae in Mr. Shiv Chandra Jha's Bill,
as pointed out by Mr. Mitra, I would re-
quest the Government either to come out
with a comprehensive reform in the ju-
dicial system or accept the amendments of
Mr. Shiva Chandra Jha. In his Bill, Mr.
Shiva Chandra Jha has stated that  the
electoral college should be confined to
graduates. This is not satisfactory because¢
it will be a limited electorate. Tf  he
enlarges this electoral college to include
the Judges of the Courts and the advocates.
of the entire State, T can agree to that
proposal. T will reserve my support to his
suggestion until T get the reaction of the
Government with regard to the observa-

tions nlade by him

W oww owlm wmag (SWR
gaw) : wiadlg Sgawmead S, F
uI9ET qEr gt mrd g fa mied
W = oame & faduw qv @@d
®  magx famr ¢ & aedm
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AT 9TET AV HUT FT W4T FIAT § |
faq wraar ¥ s zg faw @1
du faar & ag g & IAw WFAT §
§ mmy faaga FET WEgA g
& sqraurfrer sfagg ag T =nfae
affq we amfesr wfqgg &0
afgas @ gma # & 97 5
aeqfa &1 ATRAT ;AT g, awfa
& uifas sfasc &1 wmHar W
g At gy qifead @ qw o
AUAT WF Ay & | SIEW & aNR
q¢ fagrz &1 sEerdr wafaEws
figz U @ Ikl ;E A A W@
£T fagr 1 g=ET 9AW K 1937 &V

FIAG GIFTT § FEFFT FET G797
a1, IFH 9T 171, 175 W 180,
safy amE A% A afr Fearal
@ o® Twm @ AR
frgEat 1 SHRIT {587 § FT
g | afwa gardr syfefaadi & sasr
qH#g JeIT & &F gar w1 far, g
ayesT wT & £ adr wea feari
. Y d3@H FI§ @4 | AV Sigh-wgl
weafa &1 wwar wiar @ fafesa
w1 ¥ gt safefmadi sfaag @ oix
siq wreifew ofagardf F1 ATAST ATGTR
aY @ 94% qof § & haw @ g |
AT g1 w0 g A WelwA A UE
Wi daar w1 frar @ fv fadi o
RIEW FT NS 7 AT F qg@T AT
HFAT @ AT ag AW ARG FET |
o 9@ ¥ g Aawatfast afvag
a1 & & e faare fafg waret &
g\ AraAig @A arga 3y wwrag efw
1 @ag ar fagra wosw FTAA qIH
HIW § AR qwr Ffayia A F
w9 weTHar F ATV HKEAX gAY
&1 omge faaifeq 7 @T A1 WA
fagtss wosst #1 MET F&F T9F
qaifar ag wfvagar faargn qar &
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awadl § & ar args 1 wwr &
AT Faragitasr gfoag 5 & A
43y H9, FIa § Afwa yrgarfesr
sfaag @ wist W &1 F FTR &0
fagarat #f § & =od: 7 afz
F S FAT FT 7G WWaT § ag g
w@r g1 fasrg & @7 9T § gEQ
qrd FZAT wigaT § fo owe wdw #
qT ¥ 9FT FT F WG 9T 92
Y T F 9T ¥ 7T FUER JIH
qiw 4T Aat #r Gl &7 W)
g 931 frar S aEw 87 §@I
Sitw AT &1 AN T AUT JZ G
g T 9 a7 wdw w0 ¥ TN
A= FTT X a1 F qawar g fx A
T8 FTARIT HTA AAA g7 #%

g O | Afrw ag w&Y gar wd

30-31 & S ¥ WA g &
marsgT td F gIW MG JR F
oF WIEH: #1 94 FT & foer
&A1 # e %o fYo §F AW
HIEHTAT & 7 fRar qiwsud afy #
FER & T § g HT F IaFY
geaal T & w§ 1 #% wgrr faed
fad), sigaTTi & Fars W fear 1 &
#gt wAAgT f& & Iaw)  wgl 9B
Fqifw 8g Fgea @ fv T
g s 1 fogs are afastd &
§ w3 faw #T & qfws
& s fwar ag Srx fwar ag fod
g 3 & M gfFa a1 waEe &
fim oo zafan aate 39%F g
FER FT aRdy s @1 fnE s

gl MW g A wigy &1 aY ¥4T
-srfsfoatt #Y T a@ #Y arazadi

i a1 wxdr & & o gt § Rad
w58 FT Fga F w0 awq, giwar
1 FE FAF 7 2 faar ax=a
F G T Iaf) fwar Qg e wag
L A G FT FH F@T &A1Y
FFIT g ar fe waraq & o9 w1
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ag wfasrc feaar wifegd & @ e
¥ Adl #) § TqAT ®T ¥ G I
¥ 99 9T AFAT FAW FT AF |

[ TrAatw Fwangr)
¥ nad ag fadza @0 €A §
f5 = mos, S AT wgEAT A W4T
Wt srfefmaqt oe ot g1 Wi
FoTATH A S sTAy & g fad #
T Aty qET @ JFAGT AT4T, AEA
F W 3k T gl & M WA
afl gl & a1 IAFT AOTEE A
£l farq Ay & =T s wet fax

IF 9T 9T AU Eﬂ‘ arﬂ xra‘rwm'

S oAty ¥

. dadly wid faum 7 wvq way
(0 weTA @) ¢ WA AT AT A
T AT FE g AT 2 |

LW twoada mEag: §r FY

AT FGT ? AT WG JOA GATHT
argy ¥ fF Fla-wrF 39T IF 49X
q¥ fav @y §? farag a@) adfi @
f& BgTrgr @ wREW ¥ WA
FW ST § 1 A9@ F w0
farARE WA § @R e g
F Far W sy ¥ wefag fedt WY
ufger<t #t fgema & 2, dfawq
i ¥ f5 saF fgwrs I® T @F
o & gfefratt gx Wt wWia
oy &1 A Jf@r ggragagdfe
F@ @i 3 T8 faw agd Mo Fo qao
# FE ¥ Ar w1 F At Ffgy w7
A &, FNAT ¥ qq3 AT FT X
ME-NEF w7 gan AR e
qYE ¥ ATHET q=71 W 98 Yloaw
FY WATHT AFT IX 0, 97 fRar
S ¥ agt ™ A1 SEY qE-ms
SR T &, WY g H | TEAT
A T it 21 ard@ = Jfar
a5 B e T qier & 6T ure
Fafar fad ¥ o9 91 ggar@ =«
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WY osufag fF 7 w20 € f5 oW
qg FM A HT %A, IT AT A
HRX e & I § & AwEy,

1§ 4T 3utg W FA7 fFewd -

sy qu Y mrgHl, AgwAsl

qar e #7 o@r 7 9%t §F gy

FZAT AgAr g fF owe Ay WK
gaswar #1 feafe g = ozaer
agm g fv g1 e fedr wv A
gFd § | B2 ¥ BT AWT H TR
T HIAT FIA W@ A qaqr gy
fead 99 &9 | S 9T F Fe
¥ oeq & fau e § 99 od
av faaf 93 H uwr dgem Qi fH
T st fowraT A & wifaw a3®
a9 HY FA | [T TET AT FT A
ThE AT A A I w3 &
§ gar gumar § & #1€ qar w@ie-
FOT FTT AEU AW quarAE A€
qarar =ifgm | gX HFEE H WK
SEYT A9H A1 ggud g a1 gl
T FUNTE A aT qig d9 @ &
HX IAFT BUAT ASTOd FT GHAT
AT T | & Wedr HT, WMF 9T
HTH AT FH FTAT | & FT q8ft
% foamam @, @y Sl a
FFHET H6, § AT gt | G¥ 99
FTET & | FAY o7 gX swg faowss
s &+ afET geE A1 ad gwar
g\ ome faggw &t awg ¥, =&
AR w9 4 facqe et oAy,
o AW AW gagw W A4
FF O & § 1 W9 Gar G A fE
W 9 § SATARIX @RI, EHTAR
FAAYE ¥ AU 9 @i, qfed
ITHT T W FT GHA § Av 7
M AR T T, AT 5 oot §
Sedt  (dmm ® WEY) feary W
WAl FT WEH at g3 ¢ 9w
g # fet agam wgar g fr
at & 919 & ama ¥ agq @
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WAl § fF oama @ @Y A
g smam Fifs fer orfegt & qww
¥ St FT g N APM WX 9w
Wt sfas =l & wwi ) dfe
g Wt @y @ fF o & s wfasg
wfoy g, o fafgm vt & wfa
gfrag & som swfgr § AR W
FE IO AEl § AT WX SO
A% FT H——AT AR AT FIH
"l ot § ot fagra o € wwA
% fafew ff & @< ama Y @
g, wg Hdr Wt § g gFT F mwqwA
IR E—WR T AN Hfggra w7y
AT F FARA FAT FEAL HT A
F wEA, A dw F s, w0
garware WX AW & Fabwir ¥
gage oA 40 Sfgagar T ad q
sOw | afer § wwaar § f&
TEFIE  F S BT EET SV WA
we femr & a8 wwm &w ¥ Afa
gfqagar oy & fou fear 8 5
ITH FAXT qAA TEFaT @ fF giaw<
FT I AR gwee & [fears A
daar ®GT | & T A FOFW
SIS &1 edg F &1 & AW
g sa faafo &1 wm A8 2§
sy fded wem f5 (dwa @)
g fERa ¥ g sqEfmmd
T SHEg # famw wd & fau
8y Iury FX fF g ¥ Sw@ AW
@t far 7R e€ifmad aX Few WY
T 9% HT S Ast @, e i
T U3 @ E AR TEA T §EY
F AG @ AFIEAT &1 gH WS
F S 9% Wy g, AT AR F
foq o1 s &, Afeai w, ey
fo T d1g AwR T W oo &7
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g g W O§ S ovE S
g v St wiE A awr & § g
U It i S -
SHHI IEW TG asdr oF 1 FA?
zafae f& gawr gg favamw a@r f
W SAEIT R AR W dmer
[ o faRd ¥ '@ F
A AT g A @ g o
g A W & gay ueAfas
AW F O AR TEATS F &q F
FIRU FIR AN F FT )
sgfm & 9y fEew w=w
sTSfaay Y W & fog i geR
safga Y W91 F EEA FA F
fau wdE FHA A Sy #) fAfvag
' § RE G FIA@ IET AT |
oy & wad fragw sxar § ) gufee

SHRI J P. GOYAL (Uttar Pradesh):
Mr, Vice-Chariman, I do not agree with
this Bill. In fact, to my mind, Article 233
with regard to  appointment of district
judges, need not be altered, In our country,
the sub-judges an munsifs are recruited
through competition, Thereafter, there is
promotion and they become civil judges,
additional district judges and district judges.
Article 233 says: “Appointments of persons
to be, and the posting and promotion of,
district judges in any State shall be made
bv the Governor of the State in consul-
tation with the High Court exercising
jurisdiction in relation to such State”. So,
rules have been framed regarding
the appointment of judges, as to
what gchould be their qualification,
or that the person should be an advo-
cate of not less than 7 years’ standing
and all that. Now, Mr. Jha, by his Bill
amending Article 233, wants a proviso

to be added that at least one such judge
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in each district should be elected ang the
electoral college should consist of persons
residing in that State who should be gra-
duates of any university etc. T would sub-
mit that if an election of a judge takes
place, then the person who is ‘a candi-
date in that election, will also solicit votes
of the graduates in that State and if he
‘becomes a judge in that district, the gra-
duates of that area also belong to that

State and thus that judge will be approach--

able just like we Members of Parliament
are approachable by our electorate, 1
feel that judiciary should be free from the
field of political  activity. Of course in
America, as it has been said in the State-
ment of objects and Reasons, in California
some judges are elected; but in England
this is not the position and I don't think
in any other Commonwealth country that
is the position. Judges gre appointed by
the Government, but in consultation with
the High Cour; concerned and generally
it hag been seen that Government does
not have a say over whatever nameg 31¢
suggested by the High Courts. T have
also introduced a Private Member’s Bill
which has not so far come before the
House. As regards lower judiciary, as |
have said, their appointments are by com-
' petition. The trouble is regarding higher
judiciary, the High Courts and Supreme
Court judges. I disagree with the Govern-
ment with regard to Article 74 of  the
Constitution. This  Article 74 says that
President shall act on the advice of the
Council of Ministers; it means in the exe-
cutive functions the President shall act, but
not in the appointment of judiciary, the
High Court judges and the Supreme Court
judges. The relevant provision of the Cons-
titution says that the Chief Justices and
the Judges of the High Courts and Supreme
Court shall be appointed by the President
in Consultation with the Chief Justice of
India. Where does the Home Minister
or the Law Minister of the Government
of India come in? I may inform the
House here that T was present in 3 meeting
when the foundation stone of the Law
Institute building was laid by Dr. Rajendra
Prasad the then President of India and
the then Prime Minister, Pandit Jawaharlal
Nehru was also there, Mr. Setalvad, the

then Attorney General was also their ated

[RAJYA SABHA]

Bill, 1979
(to amend Article 233)

all the Judges and " Chief Justices were
there, Dr. Rajendra Prasad said: 1 would
ask the lawyers to study the Constitution
thoroughly and find ouy what jhe powers
are of the President under the Constitution,
So, I would submit, that power of our
President under the Constitution . with re-
gard to appointment of High Court and
Supreme Court judges and Chief Justices is
there; the file of appointments and trans-
fers of the judges should not come (o the
Ministry, to the Government of India.
From
Court it should go direct to the President
of India. 1 am not saying about this
Government only 1 gm saying about the
Janata Government also. They also did
not change this. This is a national ques-
tion and I think we should properly inter-
pret the Constitution and the Government
should not have any say in the matter of
appointment and transfer of judges.
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This Bill is only in regard to appoint-
ment of District Judges. But we should
also go into the wider question of ap-
pointment and transfer of judges of the
High Court and the Supreme Court in-
cluding the Chief Justices. The powers in
this regard should not remain with  the
Government. This is my point. As Mr. Ram
Naresh Kushwaha has said, I do not agree
with the Government's view that  the
Chief Justice of a High Court in a parti-
cular State should be from another State.
Tt appears to me to be very ridiculous that
if a judge is in a different State will be
honest and if he is in his own State
will not be honest. I do not agree with
this.

Tn this ¢onnection I would also ike
to inform the House that in 1973 after the
supersession of judges there was a very
big meecting a two-day meeting in  the
Convéntion Hall of the Ashoka Hotel
which was inaugurated by the former Chicf
Justice, J. C. Shah, wherein- unanimously
the lawyers of India said this very thing
which T am saying now that the appoint-
ment etc, of judges should not be in the
hands of the executive that there should
be a seven member committee in the
Supreme Court consisting of senior judges
including the Chief Justice—~similarly in
the case of the High Court—who will de-

the Chief Justice of the Supreme -

‘
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cide as to who will be the judges in the
High Court and the Supreme Court.
These are my suggestions.

w qEE qgw (THY NEW)
IrgATENRT "glEa; § awwar g fw
3g ®aTa  sufeT AR wEeqw
g war g f& gar manwmy fay
THIT F &9 FT W T ST 56T
§ F@ HIAIT 777 HT 1 A8 AV Al
FZ0 AT aFAT far oW =uTarwg I
T H &9 3@ &1 wqlow =
A fusd fzal 319 o¥ Faw =7
FrayT 37 amal & fuan afeas
wredee fafzasd § wifga fear smar
¥, WIg &g TL4HT WA T AFT
gi, wig aga fea a5 fasruds
@ wfeqi ar amar g, sga %%
way 3gin 57 1 Ffaw wEsr g
3BY T weWE gar & fv afsas
zeter fwfetws & WA & o7 &
s fam grer wafss sumtsa F
wry-faste d &% war & Wi figar
afsas greter fafeqws &  avgey
¥ ggiv 9gx w1 fwar mig 3aar
giat fegrd s g1 wAaT Uw
1T ug &y olems prater fofenwa
F WERY H AW T ¥ T ogaA
fag gy § 39 fasar A& A,
a¥ fasrudiv g w1 fgr w33
T HTAT 1, U AIFIT 5 TA
qr #9 531 fwar Tre ANfso F#Ea
HTERIT A W T4F HANT ATH HET
frar) 97 s 0T TG F vraey
¥ #EIFW7 TN FEFAT § waHT
fear ax st ¥R a1 fv mewT A
F5 &0 fwar # @ gusT wH
S Y zvEEs q, 93 9 fqerarfa
MEax gw § W swde f'r oww
& TARY WIT HIATHSTN) I FTSHTES
FOC, @ AT #T FaT0, FAfET v
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9T FB Wi F1W 4gf gmr | ag ar
#ifss ialea §  qFTag 9O =€
qa g1
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afxa foq faem 7)) TT & @
g faaed @Y wr & wAaw w7
# eyt fRETeT wigal g+ ®R Uw
BT HT AT QT § MT WA
qga g@ F W FgAT 9%AT @ fw
MAATT § wagr faw § ogreas
ar, 8 @ fiwwe fs7 w7, fox
Ayt #1 10 Garg F7 fogare fFar
747307 T 302 GTUAT ¥, SRIAT
ITH E T 2 LEd &Y, 5 WNEq
- afss  vAFT 20 wAEAT oW
fegr gt faar 1 & &g awar f¥
faaf1 307 AT 302 F SWIAF -
g S| § ZAEY 107 WT 117
¥ wawa @ qans ¥ fag @rg
wgA gF F°7 w|r ST sFaT &1 §
waAal § f5 5% a9 Aats sfi gy
awaT | & & v F agl fa iy
0¥ Tho o THo &1 FAT HEY g1
S A AT SwieG g & arx W

afgs ANg fafzze 71 q3q &
& 917 gFA 3T

MFLAGC FT OF AAAT AN Fg
T ouxs fad avz g w51 U
F@HIT § Ry fzar fs xo fag
7% Agl FT RFG 1 faw avg FH
aT HFFAT GIHIT I GUF F ww@1ar
AT AV I AATATRE A OF [Ty
T 55 AARE F) VF T ©:
7w g a7 fraaq afefedz sird
gRT 3% 9T UF AT w1 ¥ g
A, sfes Isw samrEa oar § fw
#FAZTE & WHS 9T I TG wgl 8
f& &Y w5 W& & wIgT 949 §
F 73T AT IaF) faval wdf 21
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[ g3z W)
faad W Aagd ¥ wmy & Qfage
wagd & A1 fyarat F oAy
I¥F fax carareat @y wv$ feean

agf g | gafar gw et 7 aree

FIT /0T F7 FI-FTT ZF AWM A TV
fr d% fegrd & gt agre § o
gafars sfw gare ¥ gv ww FEA
&Y 7t gEi A grfas 3 ¥qT =ifgg)
WA AY AT Ad gA q few
FT T FY AT FA agT AR
g STeAT AT AT A Al F@ T
2 5 wff gamr g’mr aifgr <A
TFI FT A4 9w de feed &
FAAT F1 A4l g A e %ar
a'rfgq I
O # uw ag W IR ST
igar § f& rarataay & R 0%
T Q€ I ¥ fec ¥ fasre f5q
AT FT IE@ 1 AT FH\AT ¥ FI
aaAr fgadi & afFw ag wwam™
# ara & fx a1 sma A foes
qT 1§ qasig A A s MY 97
9 Q€ @ ¥ s« Agy  fwar
ST g1 ¥ @@ ¥ gfem w@iwe
T M o faea @ 8 aie sasy
fawmfenl #1 areas amma =@
afefma & & Sfpq sa% Fag A
Wl F1E @t At fRar QT wiw
O 7@ ¥ 9@ w5 wfow A
famy W s aantawi ¥
gdq § fad s ¥ agr Sreaw
Fga g @ Iw F A § @ Aaw
¥ To ar 9rg | wfwa 9y ¥ A
Fia fra a3 aewra sxra fear spar
Tfgy a7 fadwr & @0
AT A g R EMF BT X W
qAMHA S AT FATATea qw A E |
TF FATT Afsrsr & gF wey oW

F 3 *F qATY F) AFT 1978 F

F 707 & I9FT GAAT 6 gl F
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gra 1984 ¥ faar mr safa s¥

geed T <H & qU g wwryoar

gy fwet waer § gadt L N @
ar ag Dz 7@ &1 BT qAWA
B ) @w AW & A7 § 0w
qifa T AT | IEF qI7 QY AW qATT
& T ¥ I afEwr T GgAr

g}wua’rﬁmarmgfﬁ:_‘

AR FAAT A FWT ar SHET v
FATAT ERT | SMTHRT ATE AT AT ET
fr wfeeg fevie T wheg feamem )
wet wieew ¥ Taer 3 e R Iw
A ¥ gw Srfeem w & feard F@
g1 ww TR womsd F fageam
F fray svv =g § ST 99
¥ e qfew A AT e & ar

TR AT QN AT A Ay §

ot e T g @ AR
25, 30 I HMA QX g fF Sy

57 9 § 9% gU § W IT 9T 4
FrE ke W€ EY qrm R &Y W
fa ¥ fAFEo Y 95 e §

Wi a8 W v & & W waen
= F Al T F¥ 7w el ¥
A 1D B o B )
oTE TiEEw HW SqrEr A SUET F
gra & T 9 S ®Owr ST
arfgT | AR UF fag 7 wgr e

#F A & fram T @9 AT R«

W ¥ 1F | AW AN FO P
R-Ble wWel 93 fqaEr s
5 9T I IR T ¥ AT §
500 a1 1000 TAT ar 0¥ & @
gr smar g swwet & fyaw @y
§ 9 39 ook @ § A E A®T -
far wmEl &1 aRgd W AR
T qm ¥ gEr g, ﬁrrawrm
WﬁWHWWnR’T@r
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@ e || afe wEd o gw
#gT AW TG W ® ) Tg AwEw
FT AT g oM ST I[N A AR
g @ gATY  sHFwET ®r T g )

# uF BRE-G 99 Fg FL AAT
qT @R FCT AEAT § O WA
fF 7t <1 99 WeAm &9 | g
% g #¥ faar sfgre &1 gz
or g® fow & d9y H fF @R
aorgdl F THGET T ¥ WK 99w
tod udimAa AT AT FT AV
I 99 &1 T sfAwe w@v g
qr | g UF S &t faw wr  wrwer
g1 g FEdr & fF dar gAm T
Fogmouagd A AT ¥ W@ E )
worge  Fed & 5 g 6 wEW
¥ ggr g faar ) dar gww faeEn
ifgw o fo9 wwee &1 G9r
g wm gw 3 fafm & oad
gy | A g ww am HOZaWr
T FT F AT faens FEF gH A
geg) fra T W w § AR
wfeg & T| Y aww gw &l
= AT AT |

0% T ¥ a9 mer o A
HEE S FT | SR S qEal
F wmdl W TG qa@ ¥ FAwT
JET WX TR Sear ¥ @ Gl
fear wrar, SEEI WY awW oEy
e A TR q oSGy ;@ F
fadedimeor 1 T ¥B ;W Fedl |
& guie #wm § fr faedmr &
ATt F AT sHiod e
¥ Amal w1 Fger w7 F A ¥
SqET AT T AT JET FH AR
fosme # ww §, Sar R ww
fo% fFar srogEw & {A g wEA
g & o @1 EfF g A oaw
¥ gy gawY  wEreEt § | am

%lﬁﬁmﬁﬁ“@%ﬁsqﬁ
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AT FF S gEEr 9t #y
TS AT FR | T A e ar
WA A W gear s 3, faww
R fegmam ® oam g, ¥ s
fergeam & @it @7 wWgT &, W
¥ HgT F gW dI & a fgrgearT
¥ oFr§ odr gear T@F g foaw
ST FT MgT & 1 W aEr gem

. arag aw ¥ fag agr gwiage fa

g |

TE meRl & Aty § ooy A
quT BT E

o gmacat weardy (Fr-ffer)
TTE qEH JAA TRA, A qEAT
gs, § A% 4T @ A7 | A% g
A grar & f5 St adEwr wemat
F AR I § g 48 faaga %
gl

oofr gEr 9T % T fF soeee
fofaeet &1 TAUET AT F T AT
g1 aft sEET oW g AT AT Ay
Fgt wgr w7 q% € 0% &
gz &1 7S {F e W A F
T W& & a8 @ e § Fam
wedt @Y, froiw  wsr &1 1 g% AT 3
ey ¥ 5 wemd AT WA
g6 7 3G | HuF SIEO-H e g
vr fear @@ o@r 3 s &
deT F1 wcq AT AEEd #
a;qgm|gﬁﬂﬁﬁﬁaﬁﬁﬁ'
w5 A F ALEE A AL AR F
gt g1 TE §lgT I W F qAqL
irqramrﬁlw%ma%ﬁ?
@zaﬁ-(mr,swrmgﬂfwwm
Wwaﬁmvmrlw;l'w
vr e 1 A A w T e
Hﬁrm—(agr—aml%ﬁqﬁm

ag g f& #ged ¥ wrordy 1 | FEATA
ﬁ-m ELIEN gm,%ﬁ‘ffm
o T T g



291 Constitution (Amdt.)

[aﬂ gATIEAT FFFT

W aw g 2 fF Sy s
F I F AR I AT A I
g8 IH I we I A 99T
T8 a1 feed wr, oy afEd
FT Aftwa ar, afgq ggd =+
agx Wy w5, fafeqer v 7%, wAwE
ot &ET 9T 9g T | WA F AE-

FA H A gUT | I FET F AV famma

qId & TAEE F1 g@ g1 AGH | FEA
§ fr wmad oot R E 4 wt &
Rt =fem | FA AgEwE E, &
gfesm 2 @8 g &1 GuEe
Agr gAr snfga  omwmaAr meTed
gfem & sgar = s
3N S AR ARG o & wEd
for £ g oR@Al A, gWEL
IAF qIH FAr Arew, gfAmr &
qTHA |

qAiEr § AEII HEE § 1O

fafraret &@ & s@radl & ogal
F1 1 3qd zady a@ufaat g & &

AT 3T AW FT oqEAT AL & |
ZATY 7gl ug AL AT & 1 T
E T A A T C o E o S
A | gH wE FAr arfEm fw g
qerq fggram &1 oHE 1ag #
amar 2 f& dmai § 20-20 I
a1 FH E 0 AfEw 3w 9T Wy fAfies
1 W FweA wfgn fwoag &% @
R C T S S cOl > S S i
A TG &1 gre F2 HR gy
€ ¥ fowyr 20 a § warfqar 9t
gd 1 T A @ W W g
L &1 SN fenm AT, IEY
IR e ey 5 8 wafawt
@ | Al fegam § oww @
At gg gy, dfem odr wafaan Ay
25 a2 dmF ge ¥ &1 ued w58
T fat wra Fwar | ag O a3 AR

el 3
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g N FG 1 AR Fg fey oy ot
F1 &1, ag Ty ardt &1 g1 mE &t
A0 AFY AT TR FLT 1 G SN AT
A fafes o tgusw F@ &
ity ag ohd Fw@r g 1 SEd
AT FEd § A€ q&T AL g1 IT
AT @1 amr ww AE w@9 &
agr wgl, 997 Ag0 | |y oW ¥
£ g o fygw gz d9% FTLEE
{7 g g F1E H @yEl @, 4r
Fgr AE @qEr @ |

THE VICE-CHAIRMAN  (SHRIT R.
RAMAKRISHNAN):  Mr. Minister,
would you likg to start today and con-
clude next time?

fafa, = ;g Hix wead) F1G HAr

(ot i Fomer) ST AT A

THE VICE-CHAIRMAN (SHRI R.
RAMAKRISHNAN): You just start.

SHRI JAGANNATH KAUSHAL: Mr.
Vice-Chairman, Sir, after listening to the
various honourable speakers, I feel that
the Bill which has been brought forward
by Shri Jha has not received much support.
And the reason is obvious because, apart
{*»m the basic question whether we should
introduce the element of election in the
appointment of judiciary, the Bill suffers
from some inherent contradictions. The one
inherent  contradiction which T would
point out in the very beginning is this:
The mover says that the District Judge
shall be elected By the Graduates living
in that district and then he further says,
“and in the case of sppointment is  re-

‘commended by the High Court”, Well

with all respect to my esteemed friend, I

.have not been able to follow that, Once

that person has been elected then where
does the High Court come in? He is
elected. The present position in the Consti-
tution has been accepted by Shri Jha
that there should be a recommendation of
the High Court for the appointment of a
District Judge, As has been explained by
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another honourable Member Shri Mitraji .

“the present  position is that . the High
Court interviews those people the High
-Court judges their efficiency, the High
Court is expected to know that this parti-
cular Advocate or Pleader is fit for the
job and then the High Court makes up
its mind and then the High Court recom-
mends. But what is the role which the
present Bill gives to the High Court? Ac-
cording to me, the Bill, as drafted or
even the idea, as conceived, & does not
bring in the High Court a; any stage
because, once the Graduates elect a parti-
cular person who is eligible—ang Shri
Jha has defined his eligibiiity that
he should be an Advocate or Pleader
of mnot less than seven years’
standing—and once he is elected then the
. High Court will play no role. If he is
elected he should be appointed as a Dis-
trict Judge by the Government. Therefore,
this ‘is one inherent contradiction.

Another  contradiction which T would
point out for the benefit of the honour-
able mover is this: How has he seclected
the electorate? How are the Graduates
of that particular district competent to
elect a District Judge? The Graduates may
not be lawyers at all. The Graduates may
know nothing about law courts. The Gra-
duates may know nothing about the type

of ljtigation which the District Jud-
5 p.M. ges have to handle. Well, surely
they are mnot the persons on whose
judgment we can depend, Therefore,
what T feel ig that this Bill has been moved
by the hon. Mover without much delibe-

ration and without much thought.
The only idea which is underiy-
ing the Bill is that we shouid

democratize the judicial gystem not
in a big way but according to him,
on an experimental basis because he says
that at least one District Judge should be
elected. Again there is a  contradiction.
Probably my friend knows that in a parti-
cular district there is onlyp one District
Judge; others are only -Additiona] District
Judge indicates that he is the Judge of the
district.  Now, therefore, to say at least
one District Tudge is again a contradiction
in terms, If my friend is so much em-
bedded to bring in election in the Judi-

ciary why should he not got whole hog?

~ ‘ IR
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Then he should say that there should be
elected Judges. Now the only argument
which my hon, friend hag been able to
advance,. .

THE VICE-CHAIRMAN (SHRI
R. RAMAKRISHNAN): Mr. Minister just
before  we disperse and adjourn for the
day, there is one Special Mention by Shri
Rameshwar Singh whuh has been left
over,

SHRI JAGANNATH KAUSHAL Then
T will continue,

THE VICE-CHAIRMAN  (SHRI R.
RAMAKRISHNAN): Yes, it will continue
a forinight later. .

AN HON., MEMBER.
favour?

THE VICE-CHAIRMAN  (SHRI R.
RAMAKRISHNAN): Yes; out of turn.

Is it a special

REFERENCE TO THE ALLEGED
USE OF ANIMAL BLOOD IN
MEDICINES

5t TrAvae fag (SOT wRW)
qaarery wgiRd, ¥ uF WA
WA ATA AT q% oA e

CATEAT § 1 Ug AWaAr gw & 3Rve d

9 2 ok gw w9 ¥ gwe {0 &)
ew gusa ¢ fr 39 dag ¥ gw @&
ng wE &g | gArR ¥ W oEAmi
F A a3, #§4 ug aw fooq @9 H
Wt sErE oY fv fg add g el
£ & H owE fqar w1 f@aEt
ST W@ %, zAmi B few qdd @
TE fqamET 9T W g gEEt HHAT
AT H ATHRT qqET Z 1 {T ki
gar #1 7 I Wmfemi g ..

- (zqma) | 98 & F ara:r‘@g |
A ot H AT g0 T gl &)
g T g 7 auEl &Y F&E g
qEl ¥ @9 ¥ a3 g@a Wi gl
1 fedt st e a1 grEfee @
o9 9% Al fF @9 9Ead &
WA W@l AT g AT AL | Ig S



