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But no steps have been taken to pay that. They
are eligible for two 6labs of clearness
allowance. So, the workers in general and the
trade union movement concerned with the
Central Government employees in particular
are anxious whether this is a prelude to a wage
freeze and for impounding the dearness
allowance. So | would warn the Government
because they have already taken away the right
of the trade unions to go on strike in certain
Ministries. Now they are toucning then wages
and dearness allowance. This is very
dangerous. They are treading on a dangerous
path. When they speak so much that our
country is threatened on our borders and the
security and independence of the country is so
sacred, is this the way of securing the coopera-
tion of the working class and the trade union
movement in the country? So | want the
Government to reconsider -t and issue
directives to the General Insurance
Corporation to carry out the directive issued
by the Supreme Court.

THE SPECIAL COURTS (REPEAL)
BILL, 1980

MR. DEPUTY CHAIRMAN; Now we tak,
up Bills for consideration and passing. We
taken up the Special Courts (Repeal) Bill.
1980.

THE MINISTER OF STATE IN THE
MINISTRY OF HOME AFFAIRS AND
DEPARTMENT OF PARLIAMENTARY
AFFAIRS (SHRI P.
V33NKATASUBBAIAH): Sir, with your
permission, | move:

"That the Bill to repeal the Special
Courts Act 1979, be taken into
consideration."

While taking leave to move it | would like
to make certain observations. This Act was
put on the Statute ~ Book by the  Janata
Party
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Government with th, primary motive of
political vendetta against our Prune Minister,
in whom they felt frightened to see a leader of
national  and international reputation,
championing the cause of the weak and the
downtrodden, and whom they wanted to
eliminate from the political 6cene, as they
were haunted with a fear that people would
again put her back to power, the electoral
defeat being only a temporary phase. Her
expulsion from the Lok Sabha and her impri-
sonment are clear proof of the revengeful
attitude. Through the Act they wanted to
demolish her standing in the public life but
much water has flown down the river Jamuna
after this Act was passed. The peoples court by
whom they were swearing day in and day out
has given a resounding victory to our leader
and thrown out her political opponents, lock,
stock and barrel. The mandate given to her was
massive  demonstrating the wrath and
indignation of the people at the manner of the
Janata Party worked overtime to denigrad, a
leader of Shrimati Indira Gandhis stature. Our
leader and °“r party do not want to follow the
Janata Party example and We do not want to
use this Special Courts Act to take vengeance
against our political opponents. Hence we have
brought forward this Bill to repeal the Special
Courts Act.

Sir, the ostensible purpose of the Special
Courts Act is to secure speedy trial of classes
of offences, as is evident from the preamble to
the Act. But the irony of it is, the Act would
not be able to achieve this objective as there
are in-built limitations.

Firstly, the Writ jurisdiction of the High
Court remains. If a litigant so chooses, the
proceedings can go on dragging. Secondly, the
power of superintendence of the High Court
remains. Our difficulties can also arise if a
sitting Judge nominated by the Chief Justice
were to decline to act as a Judg of the Special
Court an embarrassing situation would result
and
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an unhealthy controversy affecting the pestige
of the Judiciary would arise. Further; since the
Court; would be st up by the Central
Govrnment the administrative arrangements
being centralised would become unnecessarily
complex and expensive. The speedy trial
sought to be achieved through the provisions
of the Act would not be achieved. The same
objective of fair and speedy trial could as well
be achieved through normal procedure by
having additional Courts, if necessary. Under-
section 407 of the Criminal Procedure Code, it
is also open to the High Court to try any case
whenever it considers it expedient to do so in
the interest of justice. It would thus be seen
that it would not be appropriate to prosecute
persons who are alleged to have committed
certain offences under the provisions of the
Special Courts Act when they could very well
be tried in ordinary Criminal Courts. The
continuance of the Special Courts Act is thus
totally unnecessary, if not irrelevant, if 1 may
say so. It is only a legacy of an unsavoury past
and deserves to be removed from the Statute
Book.

In this connection, | would like to quote the
observations made by Justice Krishna lyer
when this Act was referred to the Supreme
Court, and also the dissenting judgment that
was delivered, by Justice Singhal. Sir, Justice
Krishna lyer said:

"l consider that the Bill hovered
perilously near the unconstitutionality in
certain respects but was saved by the
application of pragmatics principles.'

Justice Singhal said:

"It will not, however be permissible or
proper to appoint a "sitting" Judge of a High
Court to preside over a Special Court which
is lesser or inferior to the High Court. In all
probability "sitting" Judges of High Courts
will refuse to serve as presiding judges of
the Special Courts, and there is no provision
In
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the Constitution under which they can be
compelled or ordered against their will to
serve there. The eventuality will make the
provisions of the Bill unworkable even if it
were assumed for the sake of argument that
they are otherwise valid and Constitutional.
At any rate the possibility that the "sitting"
High Court Judge may not agree to serve as
presiding Judge of the Special Court is real
and their very refusal would embarass
Judicial administration and lower the pres-
tige of the judiciary... This is also a factor
which should caution those concerned with
the Bill and its enactment that it is not only
unconstitutional but is not likely to work
well and may not serve the avowed purpose
of discharging their "commitment to the
Rule of Law" to which reference has been
made in the Statement of Objects and
Reason; of the Bill."

Sir, this is an Act which had been
politically motivated and only designed to
denigrate and harass the political opponents.
So, we do not want to continue this Act any
more on the statute book. Sir, with these
words, | beg to move the Bill for considera-
tion of the House.

The question was proposed.

MR. DEPUTY CHAIRMAN: It is a very
small Bill. I would request the hon. Members
to finish it within one hour. Shri Dhabe.

SHRI SADASHIV BAGAITKAR
(Mabharashtra): You ask Mr. Dhabe to speak. |
have got a point to raise. In the Statement of
Objects and Reasons of this Bill it is said:

"The experience of the working of the
Act has shown that it has not inspired
public confidence."

This is one sentence in the Statement of
Objects and Reasons of this Bill. 1 would seek
a clarification from the hon. Minister; How
has the Government come to the conclusion
with regard to this particular aspect? It has
been said that it has failed to
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inspire public confidence. What is the
criterion by which the Government has come
to this conclusion and why was this inserted
in the Statement of Objects and Reasons?

[ RAJYA SABHA |

SHRI SHRIDHAR WASUDEO DHABE
(Maharashtra): Mr. Deputy Chairman, Sir,
though it is a very small Bill, repealing the
Special Courts Act of 1979 and the reason
given, as was pointed out by my learned
friend, is that "the working of the Act has
shown that it has not inspired public
confidence and that it has failed to achieve its
object of speedy trial," | think, Sir, that the
Minister should give a clarification on this
point. As far as we understand, as soon as this
Government came into power, the notification
was withdrawn. Under Section 3 of the Act,
the power vests in the Central Government.
There is no permanent Special. Court. The
Government had by a notification appointed a
Special Court to try a particular offence. The
notification having been withdrawn, the whole
Act merely remains on the statute book and
nothing else is to be done. Therefore, there
were two options open to the Government.
One was, as was earlier done by the Law
Minister, to withdraw the notification and not
to appoint Special Courts so that the Act
remained on the statute book. Now the second
course has been adopted by the Government
and they have said, "It was for political
vendetta, and we do not want that this Act
should continue". This Act has certain
principles with which we may not agree, about
the Emergency or the other things. But the
main question which the hon. Minister should
consider is whether this Government wants or
not political corruption or offences by persons
in high offices to be eradicated to make our
democracy smooth and function efficiently.
There were two steps taken at that time. One
was the Special Courts Act. You can say it
was for vendetta. Many of us were also
supporting this view and saying
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that this should not be done—the Shah
Commission cases and so on. But there was
also another Bill, which was a healthy Bill,
the Lok Pal Bill in which the Prime Minister,
Members of Parliament, legislators, all were
included and made liable to answer if political
corruption took place. That Bill which was
introduced was a very healthy Bill but it has
now lapsed. Does it mean that the Gov-
ernment thinks that either the Special Court or
the Lok Pal should not be there to remove
political corruption? In some States, for
example, in Maharashtra, there is already the
Lok Ayukt Act in force. In some other States
also it is there. But it is unfortunate that this
Government has not taken prompt steps to
remove political corruption in high places. Sir,
our democracy will be unsafe if corruption
perpetuates in the political system itself. We
cannot have a clean administration unless our
political system and political parties are above
corruption. If the fountain-head of corruption
is going to be the political system, the
democratic institutions are not going to
succeed in our country. Therefore, this is a
question with which everybody is concerned,
that our political system should become clean.
For that purpose, | would like to know from
the hon. Minister whether he considers that
political corruption is an evil in our system or
not. If that is so, why is the Lok Pal Bill not
being brought forward in some form or in a
modified form, in whatever way the
Government wants it, so that there is some
check in this matter?

Secondly, what is the principle of Special
Courts? The Special Courts Act only says that
the trial will be held and the appeal will lie to
the Supreme Court. Only the forum was
changed and the forum was changed with the
objective of speedy and expeditious trial. If
the Government is very keen to bring the
Essential Services Ordinance to ban strikes, to
scuttle the rights of workers and make them
penal offences and take large powers to send
them to jail for
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six months or to impose a fine of Rs. 1,000—in
the case of a leader, it is one year's
imprisonment or a fine of Rs.  2,000—what
about economic  offenders? Does the
Government believe that a Bill must be
brought to curb economic offences? And for
that purpose, does the Government consider
whether special  courts will  be necessary or
not?  The Special Court is an institution for
speedy trial. Black marketeers, smugglers
and economic offenders are  operating on
alarge scale. Is the Government going to
take any steps against those, economic
offenders? Or is it that  only the labour
and the working class be attacked and their
rights will be curtailed? There is a strong
feeling in the  country that the
Government wants the support of capitalists,
wants to protect hoarders, wants to protect
those who are financing the political parties and
does not want to take any action against them.
Even in matrimonial matters there is a demand
for special courts for speedy and expeditious
trial, so that time is not wasted in ordinary
courts. Therefore, now that the
Government has thought it , fit to repeal this
act, | would like to know whethe, this
Government would like to bring forward the
Lok Pal Bill to check political corruption.
What was wrong with the Special Court as an
institution? Ther, is nothing wrong with it.
They could have adopted the course of
withdrawing the notification and keeping the
Act o'n the statute book. This Act is not
applicable only to enquiry cases at that time.
Future cases would also be covered. Now
that the Government hag thought it fit to
repeal it, | will again plead with the
Minister to take some steps to bring a law to
check corruption in our political and public life.

SHRI SYED SHAHABUDDIN (Bihar):
Mr. Deputy Chairman, | rise to oppose the
Bill before the House. The honourable
Minister, while introducing the Bill, took us
back to the days of the Emergency. He really
opened old wounds. | wonder whether the
Treasury Benches today are still proud of
what happened during the
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bleck period in ouit post-independence
history—the period of the Emergency. It
seemed to me while listening to the
honourable Minister that he thought nothing
unusual had happened during that period at
all, and aH that came to pass before the eyes
of the people of this country and the people of
the world was a make-believe, was an
illusion, was a maya. | will not go more into
that. But | would like to quote Ghalib with an
apology to his soul and with a little change in
what he said:

gwaeadr 1 7 5% fear g7 gw a9,
uF 7 AL @7 F "Wy Frgm-gna

Mr. Deputy Chairman, the purpose of the
Act which the present Government seeks to
repeal, as my honourable friend, Mr. Dhabe,
has clearly pointed out, was institutional, to se-
cure speedy trial of a certain class of offences
committed, if | may say so, by a certain class
of offenders. The class of offenders relates to
the holders of high political or public office.
The class of offences relates to the misuse of
power vested in them or entrusted to them.
Indeed, the Act was passed in the background
of the Em<-ergency, because, during the Emer-
gency we had violations of the rights of the
people, by the people vested with authority,
administrative or political, at all levels, from
the top to the policeman on the beat. | shall not
go into the details at all. But | admit the fact
that the Special Courts Act came into being
because of the feelings created in the people
that it was indeed reprehensible that acts of
atrocitie; should b, committed by thos,
entrusted with political power.

Now, we know how our judicial system
functions. | do not wish to say anything
derogatory to the honourable judges. We have
all spoken time and again in this House about
the delays which are known to the system as it
exists. The judicial machinery at all times
seems to be clogged. | do not hav« to quote
figures. It has been mentioned ‘a the House by
the Trea»-
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thousands of cases have been pending, not
only at the district level in the sessions courts,
but in the High Courts and the Supreme
Court. The people also know how the course
of justice .can be manipulated by money
power or even muscle powe*.

It was with this background, the political
and the judicial, that it was found necessary
that for trying a certain .class otf offences,
committed by a certain class of people, special
courts should be instituted. Now, it was not
the intention nor does the Act lay it down, that
this was to be limited only to the people who
held political power or administrative power
during the Emergency. That was accepted by
the then Government in power...

SHRI P. VENKATASUBBAIAH: What
was the intention of the Government?

SHRI SYED SHAHABUDDIN: 1 am
aware of that. | am going to tell you. | am
talking of the Act as it finally emerged from
Parliament . . .

SHRI P. VENKATASUBBAIAH: But
what was the intention of the Government?

SHRI SYED SHAHABUDDIN: If you still
want to know about the intention of the
Government, | may add that the then
Government referred the Bill, to the Supreme
Court, as has been mentioned by the
honourable Minister himself for seeking its
advice under Article 143 of the Constitution.
And | am indeed surprised that while th hon.
Minister quotes the minority opinion, he fails
to abide by the majority opinion of the
Supreme Court.

AN HON. MEMBER: He takes what suits
him.

SHRI SYED SHAHABUDDIN: He simply
forgets about the rest. The Supreme Court
said that the Parliament was competent to
enact such a
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Bill and the Supreme Court also said that the
content of the Bill was within the four walls of
the Constitution. The Supreme Court also
pointed out, as it was their duty, certain
infirmities in the Bill and those infirmities
were, if | may Say so, with humility accepted
by the then Government who brought forward
amendments of which three of them were
accepted by Rajya Sabha and then the Bill
went to Lak Sabha where it was finally passed.
We are concerned with the finished™ product in
which the Government and the opposition then
had struck a note of concensus. What | wish to
point cut is that the Bill was not enacted only
against a set of people who held political
power at a particular time. It was meant to be
warning to everybody and all Governments
who come to hold political power and to
remind them that power is a trust and the
exercise of power must be with due restraint
and at the same time with due appreciation of
the fundamental rights of the people. Power
can never be permitted to be misused in a
manner so as to ride roughshod over the
liberties of people. It is because of misuse of
that power in the past that we have today this
Bill be,-fore us. | do not think anybody in this
House can suggest that we are condemned at
all times to have arbitrary and tyrannical
Governments. But at the same time, Mr.
Deputy Chairman, a time might come again
when a Government might:—ride roughshod
over the liberties of people and repeat the
emergency. | am not saying that the present
Government will do it. | have still some
respect for the words of the Prime Minister
who said that emergency shall not be repeated.
But who know3 in this country that a
Government may come and do the same thing?
We suffer from feudal and syndrome
monarchical complex. We have a tradition of
arbitrary and tyrannical Governments. We
have a tradition in which people who held
political power used that political power to
their own advantage and against the good of
the people. This tradition is in our blood. Who
knows that the virus in
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our blood shall not breakout some time or the
other? Therefore, this Act was supposed to be
warning for all times to come for all
Governments in future. Who knows that the
present Government will not be replaced by
us and we then shall come under the threat or
under the control of this piece of legislation?

Sir, that there are three elements in the Bill.
The first one is that the special court shall be
constituted by sitting Judges of the High
Court and that they shall exclusively deal with
specific offences as determined by the Central
Government, so as to expedite the process of
justice. The third element was that appeal
shall lie to the Supreme Court only. | can very
well understand the objection raised at that
time— | was not here then—that the Bill was
cutting short the levels of appeal. For
instance, if the trial starts at the lower level,
say in the court of Sub Divisional Magistrate,
the accused will have three levels of appeal.
But we are not dealing with ordinary offences,
but special offences by a special category of
people. Therefore, the Supreme Court agreed
that our level 'of appeal was Constitutional
and legal.

Now, Mr. Deputy Chairman, the appeal to
the Supreme Court has an advantage. The
Supreme Court does not normally go into
questions of fact. But now they can go into
both questions of fact and of law. That is my
submission is a positive aspect which gives
protection against misuse of this Act by any
Government  against  its  predecessor
Government. | have submitted that power is a
trust and that the people who had power
should be made accountable for using or
misusing it. That is the main principle behind
this Bill. And Sir, the second principle which
I would like to point out to you is that there is
some distinction between an offence, say, a
murder committed by a daeoit and a murder
committed by a policeman and there is a
difference between an offence committed by a
person who is in authority and an offence
com-
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mitted by an ordinary person. | think this is an
equitable principle though this need not be a
principle of law. But such abnormal situations,
as | have said, will continue to recur and,
therefore, there is every reason to keep this
law in our books. | know that we have got sq
many laws in our books-, and | know that in
the British legislative history we come across
hundreds of pieces of legislation, which are
today completely obsolete and they never
come into use. But please have some tolerance
for this piece of legislation which may not be
useful today, may not be useful tomorrow, but
some day it may save th, very spirit of
democracy in this country. We have a large
number of out-dated, irrelevant and
unnecessary pieces of legislation in our books.
Even if you consider that this is irrelevant and
unnecessary in termg of today, still let it be
there. It is not hurting you. It is not demanding
any action from you. Then why are you so
anxious to take it out of the books? Sir, th,
honourable Minister has given the answer to
the question as to why he is so anxious to take
it out of the books. It was not the Janata
Government, Mr. Deputy Chairman, which
had , political motive in bringing forward this
legislation, because it was an Act against
itself. But it is this Government which today,
having come back to power, wants to erase—
history, wants to rewrite history, and wants the
people of Indi, to forget all that happened
during the period 1975—77, and it is this
Government which wants to safeguard itself
against future thrusts and, therefore, it is
anxious to repeal this piece of legislation. |
know it very well from the very opening
sentence of the honourable Minister when he
rose to move the Bill for consideration of the
House, saying that this Bill seeking to repeal
the Act was enacted against them. From that |
knew that this Bill is indeed politically
motivated a symbolic act to tell us like this
"Here w, have come back, we have been
returned and how dare you question our
legitimacy of yesterday or of today?" Mr.
Deputy Chairman, Sir, |, therefore, submit that
|
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[Shri Syed Sahabuddin] ment was intended to create a class

- of people who were above the law:

can see no other earthly reason for this. the Prime  Minister, the  President
the Vice-President and  the

I think a question has been asked as to
whether the purposes and objects as stated in
this Bill factually correct and | do not want to
repeat all those things. Surely, there is a way to
judge whether the Act has failed to inspire
public  confidence or whether it has lost its
value or whether it has served its purpose or
not.  But I think that the purpose was "t
fulfilled yesterday. The purpose goes far far
into the future and, therefore, even while
analysing the statements made by the
Government, | would like to say that the repeal
makes no sens, at all. The repeal is nothing but
a symbolic political act in order to thwart the
emergence of a  democratic  spirit in the
country, in order toensur, that tomorrow,
against the repetition of the emergency, the
people have no judicial shield. Thank you very
much, Sir.

DR. BHAI MAHAVIR (Madhya Pradesh);
Mr Deputy Chairman, Sir, | was amused at the
introductory remarks made by the honourable
Minister, not by the fact that he referred to the
great and omniscient leader without invoking
whom nothing from that party can start, but
that he tried to put a very healthy piec, of
legislation in a light v/hich is totally mis-
construed. He - said that the whole thing was
designed to margin the national leader and to
stop her from voicing the distress of the poor
a'nd the down-trodden. This Government does
not want to follow the example of the Janata
Government which, according to him had just
one aim to demolish the image of Mrs. Indira
Gandhi and nothing else. But | wish to
mention one fact, that this Bill has curiously
been introduced in the Rajya Sabha. During
the days of emergency they had introduced an
amendment of the Constitution whkh wag at
that time placed before the 44th Amendment.
That 44th Amend-

Speaker. And they were going to be made

immune  against all prosecutions for any
offence they might have committed.
"Under no Constitution worth the name,

under no democratic ~ system, is there such ¢
provision which this party, which is accusing us
or the Janata Government of that day for
having maligned or victimised Mrs. Gandhi,
had brought This type of legislation,  which
they were intending to pass, has not been enact
in any democratic government of the world.
I would like to ask the hon. Minister if he will
satisfy me by quoting just one instance where
four of such top functions have been placed
abov, th, law. And that was the lirst
instalment.  Probably they  would have
included the Government, the Chief Ministers
and possibly the sons and  daughters  of
Prime Minister, Chief  Ministers  and
Governors also. That, Sir, wa also introduced
i'n the Rajya Sabha, and was passed by the
Rajya Sabha under the threat of the

dark cloud °f emergency when free

opinion was  suppressed, when the
Parliament was gagged, when
the Press wa, stifled and nobody

was able to raise his voice
in defence of the freedom or liberty.
Even the great paper which carries
th, name of Pt. Jawahralal Nehru—as
the founder of National Herald used
carry a banner-line earlier. 'Freedom
is in peril, Defence it with all your

might—it was, during the days of
emergency that that line was remov
ed, because at that time probably they
thought that freedom was no longer in
peril and it bad P*" protacted for all
time. But my good friend,
the Minister, should have been more
reasonable in his attack on this Act. | would
like to put a very simple question, which has
already been touched upon by my friend.
Does he believe or does he not, that political
people, people in political authority, also can
be guilty of wrong deeds and guilty of
corruption?
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If he believes that they are immune and there
cannot be any people who can be charged with
having amassed wealth through illegal means,
well, then, perhaps he is closing his eyes to the
facts of history. If he cares to recall, no less a
person than Pt. Nehru was instrumental in
appointing Commissions of Inquiry, whether
it was against Dr. Mahtab or  Pratap Singh
Kairon or Bakshi Ghulam Mohammad or
against somebody else. Even Mrs. Gandhi was
instrumental in appointing Commissions  of
Inquiry against high placed peopl,
charged  with corruption. Now the
voluminous  reports given by  those
Commissions are gathering  dust in almirahs
here and there; and the people have a Problem,
the people have a question. They say: Thes,
politicians on hammer and tongs against
anybody who indulges in a slight corruption
but when people in high authority are
involved, the effort i to eye-wash everything
and thes™e Commissions' reports are not
acted upon, there is no follow up action.
Now, Sir, if this is the case, this Act was an
attempt to fill u, that lacuna; the Janata
Government did it. And if the Janata
Government did it according to the logic on
that side it must be abolished, it must be
repeated. If the Janata Government started a
campaign fo, literacy, that must be ended. If
they started the Antyodaya programme for the
benefit of the poor and the down-trodden, it
must be done away with.  So this piece of
legislation also cannot be permitted to remain
on the statute book simply because the Janata
Government brought iit.  But | would like to
ask him if it is not a fact that up till now the
appointment of the Lokayukta or Ombudsman,
which is considered to be some sort of an
assurance that politicians or political men in
authority will not be able to get away with cor-
ruption  or which misdeeds—if that
appointment of Lokayuktas has been put off
on one pi'etext or the other by his party or by
his great leader or by her benign followers?
Sir, if ther, are Special Courts, such people
against whom the commissions  of inquiry
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j bring forth charges and those charges j
are found to be true, those people can be
proceeded against in such courts. ' Such
Special Courts ca, proceed against these
people irrespective of the kept that
credibility alive in some Chief Minister or
 Prime Minister. Nobody should b, above
law.

Our political system i on trial today.
People i'n th, street are doubting the
credibility of the political system.  This
provision  of Special Courts wa a thing
which could have kept that credibility
alive in some measure by  assuring
the people that those in authority
can be proceeded against and that
they would not be able to wriggle out of
it  through legal intricacies or
through the delayed process of ordinary
law. The Special Courts had a very
healthy social content. But my good
friend, the Minister, is totally blind to that
particular aspect. He has come with a
mandate that at that time since Mrs. Indira
Gandhi was in th, dock, this Act has to
go. The Special Courts were not created
by this Act. The  Special Courts have
for the first time been there before that
also for other types of offences such as
terriorism. Th, Rafiakars  of Hyderabad
were tried by Special Courts. Kasim
Razvi was tried by these Courts.
These courts were set up for expeditious
settlement of cases. Now, th, terrorists,
the smugglers, economic offenders and
boottleggers who have committed
destardly type of crimes, people like Billa
and Ranga, should be tried by these Courts.
You have to have expeditious trial for
these people. What is wrong about it? | do
not see why the  Minister, this party or
that party should be afraid of it. He is
correct in saying that at that time Mrs.
Gandhi was in the dock. We are not
discussing the emergency. Otherwise, |
would have established that emergency
was not a  gloriom period which  they
want to show. When the Janata
Government referred it for the opinion  of
the  Supreme Court, they opined that the
application of the Bill should not be limited
to the period of  emergency. Oh
their
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guidance, the scope of thg Bill was

extended and made applicable for all times to
come.. It was provided that these Special
Courts would  be set up in order to try all
those who have  misused their  official
position and political —authority.  Sir, t; my
mind, this Government whose dimensions of
corruption today are unparalleled, is afraid that
if remains on the Statute Book thi; Act can be
invoked against them and their colleagues. |
may remind my friend that Mrs. Indira Gandhi
had appointed a Commission known as the
Sarkaria Commission after a very dramatic
type of action, in  Tamil Nadu. At that time,
Tamil Nadu was ruled by the D.M.K, and this
party was not on very good terms with the
ruling party in the Centre. So, on the first oi
January, 1976, an action was taken which
reads like a novel. The army was used. The
Air Force was used. The Navy to, was used.
On 1st January 1976, forces in B.S.F. and
C.R.P. wer, landed in Madras. All the
important Police Stations were disarmed. That
next day. Karunanidhi who was the Chief
Minister woke up as an ordinary citizen having
lost his position as Chief Minister.  Now, the
Sarkaria Commission was appointed to go
into the allegations against Mr, Karunanidhi.
Tha Sarkaria Cofmission found substance
intwo cases, one of purchases of wheat
in Punjab and Haryaha ond the other for
spraying of crops by some Bombay firm, the
illegal gratification had been given After
that Sarkaria Commission's authority and
findings it was the Janata Government
which instituted those cases. Those cases
were going on. And it goesto the credit of
my good friend and his great leader and
their great party that where the
allegation of corruption  have  been
proved bya Judge of the Supreme
Court those cases have also been withdrawn
for no ostensible or real or unreal
justification. Is that the reason why you are
afraid of having this provision of Special
Courts? | can understand. Sir, that there may
be certain difficulties. ~ There are so many
Act* for which
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there are so many difficulties. He says that a
Judge may refuse to work on the Special Court
and, therefore, the Act has to go as if this
Government is so very conscious of the
susceptibilities of the Judges. If they do not
accept to serve on the Special Courts, then the
provision has tg go. This Government which is
today twisting the arms of the judiciary, of the
Judges and making them accept the position
where they would be willing to get transferred
anywhere and threatening them that their
terms would not be extended if they do nat
accept this, this Government is so very
susceptible to the feelings of the High Court
Judges that it is prepared to do away with this
Act. Unfortunately, Sir, the peopls are not
such fools would accept any explanation that
is offered to them. Sir, in Britain, there has
been a case known as Blackburn case—there
was a Black gentleman known as Blackburn—
which has made history. An ordinary citizen
went to the court against the police telling
them that the police are not taking action
against a den of gamblers. The House of Lords
there held that an ordinary citizen can move
the courts and get a writ ot mandamus asking
the police to take action against any den of
corruption that is present in the society. This
Blackburn has made history in England and
because of that the Supreme Court here also
recently said that public interest litigation was
welcome. Today, the bane of our life is that we
are indifferent. We see a murder being
committed. We see wrong things being done
and we say, how does it bother me, why
should I put myself into trouble. But, sir, here
an ihdividual citizen can move the High Court
and the Supreme Court for the purpose of
invoking their authority to make the police
through a writ of mandamus act in a certain
situation where the crime is being committed.
Sir, if this Supreme Court interpretation
stands, this Government was afraid of the
presence of the Special Courts or the
possibilities of the Special Courts being
appointed as a threat, a sword hanging on the
head of the people who could not escape the
charges of cor-
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ruption or bungling or other misdeeds of
political nature. If that is not the case, | would
request the hon. Minister to at least believe
that if they are the paragons of virtue, at least
tomorrow or a day after a Government may
come with such people who are corrupt and at
least to keep them on the straight path, to keep
them under threat, to punish them at least this
should be kept for the purpose of keeping
democracy safe and healthy. That, Sir, is my
submission. And if the hon. Minister and his
Party have not closed their eyes to reason, |
hope, he will reconsider the matter and
withdraw this Bill.

SHRI MURLIDHAR CHANDRA-KANT
BHANDARE (Maharashtra): Mr. Deputy
Chairman, Sir, | look at the queer turn of
destiny when | rise to support this Bill for
repealing this nefarious and black Act called
the Special Courts Act. My memory goes back
to September, 1978 when a reference was
made by the President under article 143 for the
validity of the Bill which was brought forward
by the then Government. After due
deliberations, after considerable consultations
among themselves, they thought at that time
that they had devised an instrument of such
superpower that it would in the end destroy
their sole enemy, viz. Mrs. Indira Gandhi. Sir,
in a minute | will come to the point as to how
that instrument miserably failed.

The Vice-Chairman (Dr. Rafiq
Zakaria) in the Chair].

DR. BHAI MAHAVIR: That will be
enough.

SHRI MURLIDHAR CHANDRA-KANT
BHANDARE: It will be surprising that in
September 1978 | was challenging the
validity of that Bill in the Supreme Court and
today | am supporting its repeal before this
House. Itisalso...

SHRI  RAMAKRTSHNA HEGDE

(Karnataka): Illogical.
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SHRI MURLIDHAR CHANDRA-KANT
BHANDARE: Ther, is no illogic so far as we
are concerned and it is very logical because |
will come to that in a minute. The most
important aspect of the matter was that
several things have been said by the hon.
Members on the other side. Mr. Dhabe
wanted to know how the public has lost
confidence. Then may | say, please do not try
to deny because you know that the popular
court in this country, which is the people's
court, has given a clear verdict in our favour.
They have realised...

SHRI SADASHIV BAGAITKAR: Had the
Congress Party included the repeal of the
Special Courts Act in its manifesto?

SHRI MURLIDHAR CHANDRA-KANT
BHANDARE: They realised that they should
instal in power Mrs. Gandhi, who alone
followed and implemented vigorously the 20-
point programme. They also realised that
those like you who had only one-point pro-
gramme of harassing Mrs. Gandhi should be
thrown out of power. (Interruptions) .

[THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA) inthe Chair] Yes, Mr. Bhandare,
please do not be affected by what they are
saying.

SHRI MURLIDHAR CHANDRA-KANT
BHANDARE: What can | do. Sir? Whatever
may be the manifesto, the mandate of the
people is clear that this one point programme
of harassing Mrs. Gandhi Should be buried
once and for all and | am glad that this House
is doing it now. (Interruptions) .

Y vasaT fwg (z997 w3w) oo

WEIT TR T 9 HE0

TRAATETH (¥To THIE WETIAT) °
I AR AT FL IR E qOT 2
¥ IR AT R oA weArs
HY Ho $o WA (WE7 gzv) 77
EWFT S0 F4E F AL A AT A7 |

7 7T FT |
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THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Mr. Bhandare, please address
me and do not address them.

SHRI MURLIDHAR CHANDRA-KANT
BHANDARE: Mr. Vice-Chairman, Sir, it is
only appropriate at this... (Interruptions).

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): You see, you are making an
effective speech and they want to distract you
from that.

SHRI MURLIDHAR CHANDRA-KANT
BHANDARE: | won't be distracted. But |
should wait till I am heard because when they
are talking | cannot be heard.

Sir, it is only proper that on this occasion | go
into the basic principle of this Bill and the basic
principle which | even placed before the
Supreme Court even in those days was that the
majority of the day have no right of any
political reprisal, of any political vendetta,
against the majority of yesterday. I think that is
a very great democratic principle which really
is fulfilled by the repeal of this Bill. Because
the sole object of that Bill, and | will read in a
minute the various clauses of the Preamble of
the Bill as it was introduced, was really to get at
one single person, her followers, her supporters,
her relations, her colleagues, and her friends
and it was not to serve any object of punishing
people in high offices be-v cause 1, as a lawyer,
I, as a citizen of this country, feel that there is
complete adequacy in the ordinary laws of the
land to punish everyone howsoever high or
howsoever low he may be, with great speed, if
the Government means it. But what they did
was something really very very...

DR. BHAI MAHAVIR: Obnoxious.

SHRI MURLIDHAR CHANDRA-KANT
BHANDARE: . . . unpardonable. They made
a Reference so that that Bill could not be
challenged at all.  That Reference wa, made
in the
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most bald and vague style. Only one question
was referred: Are the provisions of this Special
Courts Bill legal and constitutional? What pro-
vision was unconstitutional, which provision
was illegal and for what reasons, nothing was
mentioned. (Interruptions). | may tell you Sir,
that even a lawyer will refuse to give an ,
opinion when such a bald question ig asked to
him for his opinion; And in spite of the
vigorous opposition by those of us who
appeared before the Supreme Court, in spite of
the fact that the advisory jurisdiction of the
Supreme Court should not be used so as to,
stifle the., basic right of a citizen to move the
Supreme Court under article 32 of the
Constitution of India, it is a matter of great
regret that such a bald, such , vague question
waa chosen to be answered on the arguments
made by the counsel for the other side. | take
this opportunity, therefore. . . (Interruption)

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Mr. Bagaitkar, please sit
down. He has a right to put forward his
point of view.

SHRI P. N. SUKUL (Utt, Pradesh):
Why do you disturb him?

SHRI MURLIDHAR  CHANDRA-
KANT BHANDARE: You must know that
they disturb...

AN HON. MEMBER: Because they
themselves are disturbed. (Interruptions)

SHRI MURLIDHAR CHANDRA-KANT
BHANDARE: Sir, if | may now continue, |
will take this opportunity to tell the
Government and through the Government,
the President, not to use the advisory
jurisdiction of the Supreme Court in a way
as will scuttle the basic rights of citizens. |
still believe that it was wrong on the part of
the Supreme Court to have answered that
reference. | hope, such occasions will not be
there in the future where the basic right of
ordinary citizens to, move the Supreme
Court, either under article 226 or
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under article 32 of the Constitution will be
stifled.

The next question is about the policy which
we have followed. When we came to power, our
leader, Shri-mati Indira Gandhi made it very
clear that there was no time for political
reprisals. We have stuck to that promise. During
the last one year and eight months, we have not
taken one single step which can be termed as a
step of political vendetta. There have been
corruptions galore on thei, part 'and, in fact, there
would not be a period in the history of our
country where, within a short span of three
years, so much corruption could be attributed to
the then Government in power. But we have not
taken that opportunity to start doing what you
had done. It is a logical consequence of our
policy that there will be no political reprisals,
that there will be no political recriminations, that
there will be no political vendetta, that, today,
we are moving this Bill to repeal this Act.

Sir, what has been said by some Members
from the other side is shocking, because, it is a
betrayal of their ignorance in regard to the
provisions of the Bill. | think, it will be in the
fitness of things to read before the House some
of the provisions of the Preamble of the Bill.
You will see what they have said:

"Whereas Commissions of  Enquiry
appointed under the Commissions, of Enquiry
Act, 1952, have rendered reports disclosing
the existence of prima facte evidence of
offences committed by persons who have held
high public or political offices in the
country...

Whereas investigations conducted by the
Government through its agencies have also
disclosed similar offences committed during
the period aforesaid; and

Whereas the offences referred to in the
recitals aforesaid were committed or
continued during the operation of the
promulgation of the Emergency dated  25th
June,

1975, during which a grav, Emergency
was clamped on the whole country ..."

It goes on like this. It was restricted to the
period of the Emergency and the whole
attack wa, really to get on, perso, under the
net of the law.

SHRI RAMAKRISHNA HEGDE: If
my friend would yield, he is trying to
mislead the House. He has read the
provisions of the original Bill and not the
provisions of the Act, as it was passed.

SHRi  MURLIDHAR CHANDRA-
KANT BHANDARE: | am coming to that.
I am only reading the provisions of the Bill.
I am not misleading you unless you feel
that you are misled. I can lead you
because. . .

SHRI RAMAKRISHNA HEGDE: You
are not misleading me because | know the
provisions of the Bill in its final shape.

SHRI  MURLIDHAR CHANDA-
KANT  BHANDARE: It is  only when
the Supreme Court saidthat..

THE MINISTER OF COMMUNI- /
CATIONS (SHRI C. M. STEPHEN): '
The original Bill showed what your
intentions were. The amended Bill
showed what will of the House was.

SHRI RAMAKRISHNA HEGDE: We
accepted your sensible suggestion.

SHRI C. M. STEPHEN: There was
nothing for acceptance.

SHRI RAMAKRISHNA HEGDE: We
are not a$ dogmatic as you are,

SHRI C. M. STEPHEN: There was no
question of acceptance. The majority was
on this side.

SHRI  MURLIDHAR CHANDRA-
KANT BHANDARE: The first shock
for them was when the Supreme Court said
that the Bill as  brought before the
Supreme Court would not
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be valid and constitutional. Therefore, it was
not as , matter of charity or as a matter of
principle that they did it. They had no opinion,
but to do it; otherwise the whole Bill and the
whole Act would have been struck down.
Therefore, they said: "All right, now that the
Supreme Court has said something, let us try
to see that it is in accordance with the wishes
and the diktat of the Supreme Courts." Then
came the will of this House and the other
House and ther, were further changes. But
there was no manner of doubt whatsoever that
the whole object was to punish only Mrs.
Gandhi. And | am again saying that the
Supreme Court went wrong in upholding the
validity of section 4 under which it was left to
the discretion of the Government to pick and
choose. Will Mr. A., who was an offender,
during the emergency, go before Me Special
Court? This will be decided not by anybody
but by the Government. Will Mr. B., who had
committed some offence during the
emergency, also go before the Spcial Court?
No, because that is the wish of the Gov-
ernment. Why was this done? This was done t,
terrorise the supporters of Mrs. Gandhi. This
was done to get approvers from among the
supporters of Mrs. Gandhi. And | cannot
conceive of a Bill being approved which really
leaves it to the subjective satisfaction of the
executive— the Government—to refer or not
to refer a particular case to the Special Court. |
have not known of a more pernicious
provision of law which deals with the basic
political rights of the citizens in the matter of
fair criminal trial in our realm. | was,
therefore, surprised when hon. Dr. Bhai
Mahavir said that a mandamus could be asked.
I am really surprised at this. If you want a
speedy trial, first of all you do not take any
action. When you do not take any action, some
enlightened citizen should get up and go on
making ap-
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plications demanding justice that this should
be done. When that fails, he should go to the
court and ask the court to issue a mndamus
that this case be referred tq this court. The
proceedings for a mandamus itself would, in
our country, go for at least 15 years, if not
more, and at the end of it, they will say: "Oh,
this is a remedy which is so iweet, so speedy
that th, matter should b, referred". | hope the
hon. Members on the other side know what
they are saying. It is only appropriate that we
remove the aberrations of the past. We
promise to the entire country that in matters of
these rights, there will not be any
discrimination and that all the citizens will be
treated alike. It is in this context that | want to
refer to one or two things which | may point
out.

There was a reference made to the economic
offenders. In this context, | want to refer the
House to the speech made by our Prime
Minister from the ramparts of the Red Fort on
the morning of 15th August. In no uncertain
terms has she said that we are going to have a
go at these anti-social elements, these
economic offenders, these smugglers, these
blackmarketeers, these profiteers end these
hoarders. And | if, am right...

SHRI RAMAKRISHNA HEGDE: You
cannot do it. (Interruptions).

SHRI MURLIDHAR CHANDRAKANT
BHANDARE: | tell you they were all your
great supporters and they continue to be your
great supporters. You would nor, raise your
little finger against them. But if | mistake not,
very soon this House will be debating a Bill
which provides for a summary trial, which
provides for a minimum deterrent sentence for
all these economic offenders. And | would
like to see at that time—I hope that will be in
this Session itself—the reaction of my friends
who are now vigorously opposing the present
Bill. Now that
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takes me to a few other points and it is this
that the major instrument they used in those
days was the Shaw Commission of Inquiry
and | only have to refer the House to a
decision of the Delhi High Court which tore
the Shah Commission to pieces. By the
process of appointment of the Shah
Commission and by th, process »f proceedings
before the Shah Commission, the then
Government resurrected the Star Chamber and
things which were totally unknown, things
which had no place in our Republic, in our
democratic set-up were resurrected as a matter
of which hunt against our Leader. | find no
adequate words to condemn what has been
done. It is only appropriate that the Shah
Commission  Report should get an
uncermonious "burial at the hands of a very
distinguished Judge of the Delhi High Court.

| think Francis Bacon was very right
when he said:

"In takinfi revenge a man is but even
with his enemy, but in passing it over, he is
superior".

And, that is why, in not making revenge but
passing it over, Mrs. Gandhi is superior. Ther,
is another quotation which says that "Revenge
proves its own executioner”, and what an
executioner it has proved, particularly when |
see the faces of my friends on the other side!

May | end only by saying out of a Spanish
proverb that "No revenge is more honourable
than the one not taken."? and that is why, this
Government continues to be honourable. |
have done, Sir.

Y geAgA Ao A (fagr):
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SHRI DIPENDRABHUSAN GHOSH
(West Bengal): Mr. Vice-Chairman, | was a
little bit confused when | was listening to the
hon. Members of the Treasury Bench,
particularly when they were speaking on the
Special Courts (Repeal) Bill. When | was
listening to the debate particularly emanating
from the other side of the House, it looked as
if they were participating in a debate on a
motion of felicitation or censure of a
particular individual. | think it may be set
right by our hon. Members and particularly
by the hon. Minister of State for Home
Affairs that we are discussing the Special
Courts (Repeal) Bill, 1980 and we are not
discussing a felicitation resolution or censure
resolution of a particular individual.

Now, what for these Special Courts were
set up? My learned friend, Mr. Shahabuddin
has already stated that these Special Courts
were set up to try offences committed by
some highly placed individuals wielding
political and exerptive power during a
particular period so that trials may be held
with the utmost dispatch. It was not a
question of a particular individual. It was a
question of individuals. When T go through
the Statement of Objects and Reasons, | find
that it hag been stated:

"The experience of the working of the
Act has shown that it has not inspired
public confidence".

I do not know what by the term "public
confidence" the hon. Minister sought to say.
But | think it was a wrong expression. It
would have been better if for those words,
he
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had substituted these words, "it has not
inspired those for whose trial these courts were
set up" or "it has not inspired those for the trial
of whose offences these court; were set up.”
We knew there was a period— the citizens of
our country had experienced that period—
when a particular individual was sought t, be
synonymised with the whole country. It looks
as if now also they are going to make the word
"public" synonymous with a particular indi-
vidual. So | think thig should be corrected and
this expression, that "it has not inspired public
confidence”, should be deleted. On the
contrary, it should read, "it has not inspired the
confidence of those for the trial of whose
offences these courts were set up".

Yesterday —amidst our protests, an
Ordinance was laid on the Table of the House
and soon the Bill will be introduced, | think.
And what did that Ordinance seek to
do? TheBill or the Ordinance sought
to take away the rights of the working class of
our country to go in  for strike or any kind
of demonstration or collective action to vantiat,
their grievances.  And even in that Bill a
provision has been made for summary trial
of those poor workers or employees who may
have to go infor a collective action to
press for their legitimate grievances. And
today another Bill has bsen moved by the
Government to repeal the Special
Courts which were set up for the trial of a
particular type of offences, offences  of
corruption or nepotism or a particular
class of offences of a particular class
of people  wielding high executive or
administrative or political power. Thig is
the irony, that yesterday a Bill was
introduced by the Government to tak away
the rights of the working people to seek a
system of summary trial for the workers who
may have to go in for collective action to press
their demands, while today another Bill is
being brought to abo-
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hsh the system of trials for the offences of a
particular class of people wielding high
executive and administrative power. | ,m not
going into the details of this Bill or other
things. But there has been a lot of talk of whe-
ther it is political vendetta or it is not political
vendetta. Long before the Janata Government
came into power, a commission of inquiry was
set up by the earlier Government, the Gov-
ernment earlier to the Janata Government. And
that commission of inquiry was the Sarkaria
Commission. That Sarkaria Commission was
set up by the Government which was headed by
the present Prime Minister and a Chief Minister
was implicated in a case of corruption and
nepotism, and he was dismissed. And that
Sarkaria Commission submitted reports against
that individual and the Government started
prosecution. But immediately after, when that
particular Chief Minister or the party of that
particular Chief Minister, joined hands with the
Congress-I, the Central Government had
withdrawn that commission of inquiry and...

SHRi V. GOPALSAMY (Tamil Nadu): I
am sorry to interrupt the Member...

SHRI DIPENDRABHUSAN GHOSH; Let
me conclude. You will have the right to speak,
you will have your chance to speak. | am only
trying t, drive home the point. . .

SHRI V. GOPALSAMY: No, you cannot
politicise things like this....

SHRI DIPENDRABHUSAN GHOSH-. |
am not going to hurt anybody's feelings. 1 am
only trying to bring home certain points...

SHRI V. GOPALSAMY; No....

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): This is the maiden speech of the
honourable Member_ Therefore, please let him
speak uninterruptedly.
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SHRI DIPENDRABHUSAN GHOSH; | am
only referring to a partic-urar case.,..

THE VICE-CHAIRMAN (SSL. RAFIQ
ZAKARIA): Mr. Ghosh,, yous have hardly
two minutes left.

SHRI DIPENDRABHUSAN GHOSH; |
am only talking about ‘political vendetta' or
'no- political vendatta'. The question is that
we have seen that commissions of inquiry
were set up and on the basis of their reports
certain actions were mooted. But as soon as
the situation, particularly when the political
support to a particular Government changed,
the persons or the individuals concerned
were exonerated and the proceedings and the
reports were withdrawn. | want to drive
home this particular point by saying that it is
not a question whether we are going to repeal
the Special Courts Act or not. The question is
when previously Special Courts or the
various com™iissions of inquiry had gone
into various complaints and charges of
corruption and nepotism on the part of
persons in high places, why the Government
did not take any action against them. If the
Government is so sincere in taking action?
against the persons involved in corruption
and nepotism, then what action did the
Government take en the reports so far
submitted by the Special Courts or the
various commissions of inquiry? j request
the-honourable Minister kindly to tell us,
during the course of his reply to the debate,
what actions the Government took on the
reports of the Special Courts or the
commissions of inquiry hitherto submitted to
the Govern-, ment in such cases of corruption
or nepotism. | am saying that the Central
Government being the fountain-head of all
the corruption and nepotism are now seeking
to introduce a Bill to repeal the Special
Courts Bill so that individuals who ar,
involved in such class of offences can get ex-
oneration. With these few words, | conclude
my speech.

SHRIMATI PURABI
PADHYAY (West Bengal):

MUKHO-
i would
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like to draw your attention to the fact
that when Mr. Ghosh was speaking,
he referred to particular Commission
and a particular offence. You then
told him that he was travelling too
far and it was outside the jurisdiction
of the Bill- | submit it, was not proper
and anybody in this House and outside
knows about Sarkaria Commission and
its observation

THE  VICE-CHAIRMAN (DR.
RAFIQ  ZAKARIA): Your  remarks
are  absolutely uncalled for. Please
-sit down. We are discussing the Spe
cial Court; (Repeal) Bill. We are
not discussing the Inquiry Commis
sions Act. These Commissions are
appointed under the Commissions of
Inquiry Act, nor is it being repealed.
Therefore, to tell him that he was
travelling wide is not a remark to
which any Member in his wisdom
can object. | am not going to allow
you tq say anything -----------

SHRIMATI PURABI MUKHO-
PADHYAY ; He was being- intimidated. ..

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): | said it was his maiden speech
and then requested him not to travel too wide
from tht provisions of the Bill Now here is a
.gallant lady coming forward...

SHRIMATI PURABI MUKHO-
PADHYAY: Do not forget that you are the
presiding officer...

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): Will you please sit
down?

SHRIMATI PURABI MUKHO-,-
PADHYAY: The rights and privileges of
Members are  honoured by the Chair.
Do not forget that.

THE  VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA); Sit down.

SHRIMATI PURABI MUKHO.
PADHYAY: No please. You revise -your
statement.
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THE VICB-CHAHIMAN(DR.
RAFIQ ZAKARIA): There is no question
of doing that. | said he wa3 travelling a
little wide off the pro-

visions of the Bill. Here is a lady... j
(Interruptions) Please  sit
down.SHRIMATI PURABI
MUKHO.

I PADHYAY; No, I will not. Itisnot
proper for a Vice-Chairman to say so.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): It was most proper and your
intervention  is  most  im-porper...
(Interruptions). The hon. Member is
speaking without my permission. Please do
not record whatever she says.

(Shrimati Purabi Mukhopadhyay
continued to speak.)

SHRi V. GOPALSAMY: The Vice-
Chairman has never intimidated him. He
allowed him to speak and remarked that it
was his maiden speech. She is
unnecessarily raising this issue. Being a
senior Member of the house, she should
obey the Chair.

SHRI SHRIDHAR WASUDEO
DHABE; Why do you speak for him?

THE  VICE-CHAIRMAN(DR.
RAFIQ ZAKARIA); Mr. Hegde.

SHRI RAMAKRISHNA HEGDE: Mr,
Vice-Chairman, here i yet another
handiwork of the "Government that works."
Sir, it is a matter of shame that this
Government should consider that it is
necessary to repeal an important Act, a
historic Act. Sir, * the Commissions of
Inquiry Act was enacted as long as back as
in 1952 and since then there have been
many Commissions appointed not only by
the late Prime Minister, Shri Jawahar-lal
Nehru, but also by the present Prime
Minister when she was in office from 1966
to 1977. | am sorry that the Minister of State
for Home Affairs has described this Bill in
totally undeserving terms and he also
referred to the Special Courts Act that was
passed in 1979 as politically motivated. Sir,
if there is any Act or action of the
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Government that was politically motivated, 1
can give a series of such things and | can
mention the dismissal of the Governors, the
enactment Of the National Security Act, *he
issuance of the recent Ordinance called the
Maintenance of Essential Supplies Ordinance
and so on. These are all the acts of the
Government which are politically motivated.

SHRI P. VENKATASUBBAIAH: It is the
height of imagination.

SHRI RAMAKRISHNA HEGDE: Sir, the
Bill called the Special Courts "Bill was brought
forward after a good deal of exercise. It was
introduced with a vie,,  ensuring expeditious
trial of those cases wherein misuse of public
office and corruption had been alleged.  Sir, |
do not know why the treasury benches pick up
only Mr. Bhandare t, defend a totally inde-
fensible measure. | am sorry,  Sir, that with
all his brilliance, as he failed before the
Supreme Court when he was arguing against the
Special Courts Act, challenging that, he mis-
erably failed here also.  Since something that
he quoted reminded me of the saying, though I
would not like to call him a devil, it is almost
like the devil quoting the scriptures. Sir, this
Special Court Act was not antidemocratic as the
MISA. It was not as unconstitutional as several
other measure, introduced during the emergency
period and it is not as discriminatory as the
39th amendment of the Constitution by which
the Constitution was amended just to safeguard
the interests of the Prime Minister who wag
unseated and it is not as discriminatory as the
measure, sought to be brought forward by the
ruling party in 1975, exempting  the President,
the Prime  Minister  the Speaker of the Lok
Sabha and the Vice-President from all criminal
or civil liabilities. Now, what was wrong with
this Act?  Sir, th, Minister did not say a word
about it nor my friend, Mr. Bhandare. What was
wrong with this? He says, and in the preamble
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it is said, that the working of the Act has
shown, that it has not inspired public
confidence. This is really laughable. Ho'w
did you measure the public confidence?' Did
you have a referendum?

SHRI P. VENKATASUBBAIAH: | will
tell you how.
SHRI RAMAKRISHNA  HEGDE: Did

you put thig issue before the public at the time
of the elections in 1980?-(Interruptions).  In
the first place, this Government did not even
allow the Special Courts to  function.  The
very first act of this Government, after
resuming office, was to abolish the Special
Courts. Sir it has been very aptly described
by Shri Hukm Dev Narayan Yadav that it is
like the accused scrapping the very piece  of
legislation under which he was charged.  All
of you were accused at ine time. That
accusation has not gone. If you want to erase
history, 1 am sorry you will not be successful.
Recently, in the Lok Sabha, a Resolution was
moved to rescind the previous Resolution
about the  expulsion  of Mrs. Gandhi, from
the membership of the Lok Sabha. Do you
think that you could erase history?

AN HON. MEMBER; Yes.
(Interrttptio'tis)

\ SHRI RAMAKRISHNA JHEGDE: It is not
possible. You cannot re-write history, you
cannot erase history, you cannot unmake
history.

SHRI KALPNATH RAI (Uttar Pradesh) ;
You have made history.

(Interruptions)

SHRI RAMAKRISHNA HEGDE: | would
like to ask one question of the hon. Home
Minister. Was it an irritant to you—this Act? |
can understand if it was totally useless or
harmful or anti-people. Is it anti-people -as
your recent Ordinance is? It is not as anti-
people as your National Security Act is. Why
was it irritant? You are afraid that when again
you will go out of office if this Act is on the
Statute Book you will be prosecut-



241 The Special Courts [19 AUG. 1981]

ed. Sir, we will bring it again. Don't worry.
(Interruptions) _ Okay, don't be pretentious
or don't be presumptuous Sir, they....

AN HON. MEMBER: The hon. Member is
Tupping for the impossible.

SHRI RAMAKRISHNA HEGDE: You

were also hoping for the impossible in
1979. Don't forget it.
ST 4 AM gt 437 9 S
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(Interruptions)  You
Mr. Bhandare didn't see because you were not
here at that time.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Mr. Hegde, please wind up.

SHRI RAMAKRISHNA HEGDE: Words like
'vendetta', 'vindictive-ness', 'political motivation’,
have been used here. May | ask, what was basis on
which the Puri Committee was appointed? Why
not a Judge of the Supreme Court or the High
Court, if you think there was some hanky-panky?
Wa it not politically motivated? | challenge you—
today | take this opportunity—if you have the
guts, if you have any conviction— - prosecute
the people concerned.

SHRI KALPNATH RAI: W, shall do it at the
proper time.

SHRI RAMAKRISHNA HEGDE:
Don't abolish this Act, don't repeal
this Act, and bring all those people
whom you think are guilty or those
whom you accused... (Interrup-
tions) Was the common law of the land
not sufficient when you brought the National
Security  Act?  (Interruptions) Was it
inadequate? Which law was inadequate?

AN HON. MEMBER: There were certain
loopholes.

SHRI RAMAKRISHNA HEGDE: There are so
many Acts in our Country, There are adequate
provisions to deal with black-marketeers,
to
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d*al with hoarders, to deal with smugglers.
But have you ever booked any case?
(Interruptions) Last year as well as this year
the Prime Minister said that corruption is
growing. This year she has mentioned about
the hoarders and black-marketeers. May | ask
this Government, how many blackmarketeers
have you booked under the National Security
Act? | can tell you today, nearly 90 per cent of
the people who have been arrested are either
students or workers, political workers or
industrial workers.

(Interruptions)

AN HON. MEMBER: The hon.
Member's allegation is mischievous.

SHRI RAMAKRISHNA HEGDE: | am
sorry if some people have such eyes that see
only blackness in whiteness and whiteness in
blackness; T cannot help it. And Mr.
Bhandare is one of them, because he chose to
call the Special Courts Act as 'nefarious" and
‘black-Act', ;nd he has praised measures like
the Maintenance of Essential Services and the
National Security Act. | do not know how
deep is his jaundice. He i a lawyer. | thought
that he would at least see reason.

Sir, | want to close by saying that after
referring on a very, very auspicious occasion,
to the growing corruption, Mrs. Gandhi,
within a few months, withdrew the Sarkaria
Commission's Report and the cases filed
against the persons concerned.

How do you justify it? In one breath you
say that there is growing corruption and just
the next moment you withdraw case, of peopi,
against whom the charges "have been proved
prima facie. How do you reconcile this? The
corruption charges are being levelled against
the Congress Ministers practically in every
State and no action is ever taken against them.
This was at least one of the
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was a kind of deterrent to these people who
held public offices that they must not misuse
the trust reposed in them. 1 close by quoting
the Objects and Reasons of the Act. Mr.
Bhandare thought that he could twist the facts,
but he has not succeeded. The Objects and
Reasons of th, original Bill said:

"Whereas all part; being a trust, the
holders of high public or political offices
are accountable for the exercise of their
powers in all cases where Commissions of
Inquiry appointed under the Commissions
of Enquiry Act 1952 or investigations
conducted by the Government through its
agencies disclosed offences committed by
such holders."

What is wrong in it? I there any. - thing
objectionable? Was this Act against any
particular person? Was its application confined
to a particular period? What was wrong with
it? What were the irritants? Why did you feel
that it was very uncomfortable for you? There
was nothing wrong in this. | am sorry that this
Government has brought it forward. They
think that it is one more feather In the cap of
the Government, but it is a feather of
ignominy.
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THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): If there are interruptions

every now and then, we may have to sit a
little longer.

SHRI B. SATYANARAYAN RED-DY:
Sir, you ask him to confine to the subject.
False allegations should not be made in the
House. He should confine himself to the
Special Courts Bill. We are not going to
interrupt him. If he makes false allegations,
we have to oppose him.
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SHRI HAREKRUSHNA  MALLICK
(Orissa). Therefore, he should support the
Special Courts Bill.
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THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): If there are more and
more interruptions, we may have to sit
beyond 5 o'clock. If you want to interrupt him
every now and then, you are welcome. Other-
wise, please do not interrupt him. Your side
has put its point of view. He has a right to put
his point of view.
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qgATE 5 ZaT¢ Atadg amer ¥
QF TAAT FC AT B L IT & A@iq
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| weanTE i)

WWE K T A oI FEr fw
dafqrm F9ims 5§ 91 wgiza 418
IH ¥ gM § e fwav oW
#ga 2 & wiq %1 gewrr 5o fag
e arfm aag & s0e qaaat T
T w19 § fgewa @Y A1 w17 amanr
Ta@tzd | gH3q & faa date §aa
RIT ArAat 59 IHE 71 @@ F
arfag

THE VICE-CHAIRMAN (DR.
ZAKARIA): This is no point of order.

o geaqrw Afew : qafaaw o
F JY TRE H A" FAT 74T 0\

FA WY EE A

o FEAAG  ¥M IHHATETET
wgrad, § =wgar g e awda wer
Wi A A | W ITFC w4 0T |
wi AT gfar,  agTed dqa |
T T A FE wrar o mdr @ ¥y
wx fwar & | I9AwrAs wEIR4,
% ama fagww 37 @ § %
um %@ owigg g ¥ Tl U
aq1 ¥ zaq W §v 19 wE @
AF A%, IAEl I wT T K
2g wear wifge g1 fam @A ara
1 #HAT H wEIwA WIE  SFAdl
¥ HAA 9 AreE AT F gEAE
9T AT FATT HIFIT T TE HiT
nga #gr v a9 agr 57 fEaa
fegwge®) § w7 37giq waAT o dar4T
/YT AOFT AYEE T W) FTA 47T,
foasr w9 darar, 35T WA fo0E
% famr & qra & gaa war,
F-qIA WA AT N7 AA! W F
W 2E & afare @i\ 7 o=

RA-FIQ
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WS T GATH KT AT HIE AEF?
fdar 1 A & Aamd s §
faars qfia &7 & sio &1 G
AN qE Fed ¢ gfEvr widl #0
% qwar g f& grail @y g m
fasq AN wHwA dum o,
g wifew wf ¥ s
ifger wndl ar T Figa-se &
faars oF & =wom afas g ?
Ffger widl & fama & ara waq §)
amd TaF TE @ WA gv e
w0 1 fafamea #dgz & wq o,
2800 F0 WEI WA {mAr
fer #&r & 10 gwre waardlieg
FeAT AME 9w 9f@m s
Wi wEET 9T 8 fawre I
ZA7 BZIT BT FAgr. AMF fFAr )
s gf&r iy aar war @ faaq
a3 73 @zT 7, arfo #o igm,
gD FIfaz, Fars(1ad TH—1 0
# a8 394 FE1 fs A fog a@
E) T?g& % THo o il %ﬁﬂrﬂ' a,
awe Gle F # fEUA T TEA
gF T R FAWI B | &l W
AT & A13 14 wAadl w1 IEAr
AEFEET H I FE—AL 0
7 &4 & foiq ®& ar #1 FEa-
w41 1 7 AL ofE ¥ S@ H
z@r, ar sz A fager,
ATGTATE AT FI AT H STAT 7 oF
FATY W, WIT AT @il @t gy
qIRNAT F1 AN E o wE, g oHa
faas @ adldl #1 22 FL T aw
F Aq4 9T WG F AE@ FL, AW AT
AraTEl Wi uFar 1 wega aw |
1z g tfEwr ol &v FwEer ot
ggm wfaawez # @ % F1%,
SqTA WAl AWA & A% (&Ar )
A WAl A gaar #ifeg
AT ATET WIT ST WAUAT §IOW  oF
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A A & awd &F @ oA
iz wear w1 am F1r AAF -

st AE i 4,
g a7 T w5,

AFY FT ® KA &,
arm & fatga

ifau a § mAnd ageTaIe
fFar | qIET T OFIIT A TA
F11 AM AT ® FEA FEATH A
9IAFA FIFTIX F TAT0 3007 @iz 72
51 WM FTX R FEAED &
asz fear | AEE A Awrd amd
e ) Fw oF 9raEr T oqIc oA
oIA  STAT L qTeT F1 A ATALEL &1
qI20 AT TIETITAZA} § FLA AT
zafar qrex w waar F zrg ad
FOWIT AMF ATT A gErar M7
FraAr far aear arae ® oarg
¥ezu WA F F3A FT oqrIAT A
#% ®mw adt s 0 mwar 3w
war af wifzag & | ofwars, agrer
A et & g qrea g ouF gar
Fw 2 A5 fi@F 34 Al A4 FTAL-
FA1 F UT  ARAATAE 47
20 20 T4 AN 4 FAT TAVEAT
T OWT ANIAIE qid F qF
faq &, ¥3FF & ®WeETA A 9A909A-
27 AL BLFAZ T JisTT A
BEGE

“l wmpm gag o A™ fwa
faqq a¢ Fa <@ F  (1aam)
5y T Auq il o ATTEN AFA

FI oA <0 F 1 oafg wAw arg
At A ¥ A1 AMF A¥A T €@
Z 137 WEF F WAL, T4 ArFIET AT
T3F &t AdamrFaT & (Ag

/dynamise the economy of the country or get
yourself dynamited.
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ar dt {gegeara w1 ngeggedT &y
azer a1 fgrgeam  grgammE @t
smmar | gafae gad o oafuas
afays urfeda a7, 77 wraw
Famr. . . (s13am)

st o mearmw G o AT
0 A1 W OE

® ®eqAra wa . zA ArfEdg
a1 A faa T3 g
;T AW @ g fwa cifefrss,
usdifas afas g5z 4 w1 T41-
fagt x arx waT wgr & 9 gAa
¥ oA e 2 AW W 3AmA
ATT7 F, |Ar § IArzA FAA A,
TrRarAl # IWEA WA F )
adr z@a ¥ gTIW FTAr, gTAE
% faw IFaar 37 FiT-wET
Fq1, §4% a0 Iwarr, @I A
ZIAA FAT AAAMAL, TreFgraAr F
TA AT A AR A AGGF FTA
# faq, sdla owar @ w9EA
T3 & faqo, g #F mAwraa
FIqA @A # fac Ieved a@rR
F1 wEd & 1 1 eafsr, o o
z-wz ar fgar ar ggam™ §I7 %
TR FE E IAT TT LUT R
faa @z mwar wfgm 1 wrvz WY
ZH FAATE | AT IW AN, UG
TN HEAAT TAA T GAT FIAA
AT & | AmMd WA w2 faa
ez H1e wqaT & fza w1 oAamy
a g T e §o s1fFaql, arfe-
a1 F1 WEANT WET  FATAT 4T
gafam agz sagrEl, e fam
fradr wedr fadia gnm zad a&Y
feegesra ¥ eaeq Fraraor 921 Far
Wiz ZArL e & WA uw AR
qn A wEAT EM 1 Utz wAEm
nIATT 9% AFEATHT &1 ZH Z3A0)
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sl YRETM EWE © WEI W
gl wqraw fwar ar | (eagEw)

SHRI P. VENKATASUBBAIAH: Mr.
Vice-Chairman, Sir, | am extremely
thankful to all those hon. Members who
have participated, starting from Mr. Dha>e
and ending with my great friend, Mr. Kalp
Nath Rai.

Sir, when | heard the speeches of
some of the Members opposit, | was
reminded of an old saying about the
Bourbons of France. They have for

gotten nothing and they have learnt
nothing, in spite of the fact that
the people had given a massive man
date and they have no regrets to
make. I am very sorry about it.
Many of them have made out that
this Bill which is going to be repea
led was not intended for political
vendetta. If 1 may go to the origin
of the Bill, | may remind the hon.
Members that this Bill has originated
from a private Member's Bill, name

ly, Mr. Jethmalani's Bill. This Bill of
Mr.  Jethmalani was clearly of the
nature, which was intended for poli
tical vendetta. This was called the
Emergency Courts Bill, 1978 provid
ing for trial of offences committed
by persons holding high political and
public offices during the emergency.
Sir, the question of Government un
dertaking a legislation in this behalf
was considered and a Bill, namely
the Special Courts Bill was referred
by the President to the Supreme
Court on 1-8-1978 to obtain its advi- 1
sory opinion under article 143 of the
Constitution on the validity of the
Bill. Except those words,  "Emer
gency Bill" wvery few verbal changes
were  made and with the  dele

tion of that particular word, it a5 sent
to the Supreme Court. Why 1 am tel
ling you all this is because some
Members have contended that it was
not a politically motivated Bill. But

when it was referred to the Judges,
the majority judgement, headed by '
Justice  Chandrachud made these ob
servations about the infirmities which )

they felt should be removed:
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(i) Provision in the Bill under which a
retired Judge of the High Court could be
appointed as a. Judge of the Supreme
Court.

(ii) The provisions of the Bill under
which the appointment as a Judge to the
Special Court could be made by the Central
Government in consultation with but with-
out the concurrence of the Chief Justice of
India; and

(iii) The absence of a provision for
transfer of a case from one Special

Court to another.

The intention of political motivation-is amply
clear when this original Bill wag sent to the
Supreme Court for its advice, as was pointed
out by Shri Bhandare. And still if our friends
say that it wag not a Bill or an Act with
political motivation, what else could it be? |
am asking my friends to clarify this point.

Now why we have ourselves voluntarily
come forward to repeal this Bill is because if
you go through clauses 5 and 6 of the original
Bill, it has been clearly stated in clause 5—

If- the Central Government is of the
opinion that there is a prima facie evidence
of the commission of an offence alleged to
have been committed by a person who held
high public cm- political office in India and
that in accordance with the guidelines
contained in the preamble here to th, said
offence ought to be dealt with under this
Act the Central Government shall make a
declaration to that effect in every case in
which it is of the aforesaid opinion.

Such declaration shall not  be called in
question in any court." Then clause 6 says:

"On such a declaration being made in
respect of any offence, notwithstanding
anything in the Code, any prosecution in
respect of such offence shall be instituted
only in a Special Court designated
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by the Central Government and any
prosecution in respect of such offence
pending in any court shall stand transferred
to a Special Court designated by the
Central Government".

These are the two obnoxious provisions that
have been incorporated in the Special Courts
Bill and, as | have stated earlier, the
infirmities that had been pointed out by the
Supreme Court which go to show clearly that
this is an Act intended to take political
vengeance against those people who were
holding high offices in public life. Sir, we are
ourselves abdicating these provisions. We
have come forward to repeal this Bil] so that
these provisions should not be vested in the
Central Government. What else could you,
my friends, imagine...

SHRI RAMAKRISHNA HEGDE: In that
case, why don't you amend it? Bring an
amending Bill if your objection is only
limited to these two.

SHRI P. VENKATASUBBAIAH: The
entir, Bill is being repealed. I am coming to
that. Please don't be impatient. | am telling
you that these are the two things. About the
workability of this Bill also | have stated in
my speech about certain inbuilt difficulties in
the implementation of this Act. | again repeat,
the writ jurisdiction of the High Court
remains; if a litigant so chooses, the
proceedings can go on dragging; and
secondly, tho power of superintendence of the
High Court remains.

SHRI RAMAKRISHNA HEGDE: You
have safeguards.

THE . VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): You can seek
clarifications later on.

SHRI P. VENKATASUBBAIAH: The
same objective of a fair and speedy trial could
a; well be achieved through normal
procedure, by having additional courts, if
necessary. It is also open to the High Court to
try any case whenever it

THE
ZAKARIA:
of any extension it is
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considers it expedient so to do in the interests
of justice So, even according to the normal
law this can be made available according to
the criminal Procudure Code.

SHRI RAMAKRISHNA HEGDE; He has
just now read a sentence. Is it the Law
Ministry's opinion or what?

SHRI P. VENKATASUBBAIAH: It is the
opinion of the Government.

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI SHIV
SHANKAR): He seems to be allergic to the
Law Minister.

SHRI P. VENKATASUBBAIAH: Are you
allergic to the La,, Minister? I don't think so.

SHRI RAMAKRISHNA HEDGE: He is a
great Law Minister, He will go down in
history.

SHRI P. VENKATASUBBAIAH: So, Sir,
to say that this Act had come from the
paragons of virtue who only wanted to
establish Rama Rajya in this country and did
not want to take any vendetta or vengeance
against their opponents is, as Mr. Kalpnath
Rai has very ably said, only an eyewash to
mislead the people.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA); Mr. Minister, sorry to interrupt
you. How long will you take?

SHRI ?. VENKATASUBBAIAH: Five to
ten minutes.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA)- | am told that we caVi extend
the House by a few minute; beyond five
o'clock and finish this Bill. That i; what the
Minister of Stat, for Parliamentary Affairs .

SHRI NARASINGHA PRASAD
NANDA (Orissa): But in the Busi
ness Advisory Committee it was de
cided that............. (Interruptions)

VICE-CHAIRMAN-
It is left to the®

(DR. RAFIQ
House. In case



255 The Special Courts

[Dr. Rafiq Zakaria]

the wish of the House. (Interruptions):
Unfortunately a lot of interruptions took place
and therefore the tim, allotted for .this Bill hag
far exceeded the limit and if we have to
adhere to the time schedule given by the
Business Advisory Committee itself, then |
would seek your cooperation, and extend the
tim, for thig Bill, if necessary. If it is necessary
we will sit beyond five o'clock. That is all.
(Interruptions) The other Bill is very small
and if you wish that also.

SOME HON. MEMBERS; No, no.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Only for this Bill?  Then that is
ell right.

SHRI. P. VENKATASUBBAIAH: Sir,
hon. Members have raised several matters
which are not relevant to this Bill—about
eradication of corruption. Lokayukt and
several other things. | can only say on this
occasion that our Prime Minister, our Party
and our Government are determined to root
out corruption in whatever sector it i*. It is our
endeavour to fulfill the promises we have
given to the people alnd thes, people need not
teach us any lessons because they have been
amply taught a lesson by the people already.

DR. BHAI MAHAVIR: Alot of
cases against Karunanidhi and a
number of others... (Interruptions).

SHRi V. GOPALSAMY: Why are you
unnecessarily bringing in his name?

SHRI P. VENKATASUBBAIAH:
Whatever, has been said, those which are not
relevant to the subject | am leaving out and |
am dealing only with such of those matters
which are relevant here and I will only end
with these few words:

Only a few days back a very leading
English has given an editorial.

[ RAJYA SABHA |
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I will only read from that, editorial and
conclude my speech.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA); Which paper?

SHRI, P. VENKATASUBBAIAH: It is the
Times of India dated 14-8-81. | quote: —

"The Janata did not become the national
party the Congress wm earlier, and Mrs.
Gandhi remained the only national leader
even when she had been voted out of office
in 1977 because she alone commanded
substantial influence all over the country
and she alone could serve as a bridge-
between different regions, communities
and castes. This ic so today a.3 well. Mrs.
Gandhi is the only true national leader
India posset?ess.’ (Interruptions)

Sir, many things have been said. This Bill
was intended to take political vengeance
against Mrs. Gandhi. That is why it is
relevaint, what | quote.

SHRI HAREKRUSHNA MALLICK:: This
must be off the record.

SHRI P. VENKATASUBBAIAH: This is
very much relevant:

"To oppose her on the national level, the
opposition ‘will need a national leader of a
similar stature which a merger of two or
three parties cannot produce. Indeed, such a
merger is bound to lead to another split. To
vary the Maoist slogan of "unite, struggle
and unite”, the law of Indian opposition
politics can be said to be "splinter, unite
and splinter'.

With these few words, | commend that the
Bill be passed.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): The question is:
"That the Bill to repeal the
Special Courts Act, 1979, be taken into
consideration.' The motion was adopted.

SHRI VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): We shall now take up
the clause-by-clause consi-
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The question wasputand tht motion
was adopted.

The Title was added to the Bill. |

deration of the Bill. There are no
amendments to clause 2.

Clause 2 was added to the Bill. SHRI P VENKATASUBBAIAH:
THE VICE-CHAIRMAN (DR. RAFIQ Sir 1 move: ' '
ZAKARIA); For clause 1, there is one o
amendment (No. 2) by Shri P "That the Bill, as  amended, be passed
Venkatasubbaiah. The question was proposed.
Clause 1 (Short title) SHRi P. SHRI RAMAKRISHNA HEGDE: Sir,
VENKATASUBBAIAH: Sir, | move; even at this stage, | would like to make a

very earnest request to the Minister that he
may withdraw this Bill. If h, really finds that
there are certain infirmities in this Act, let

"That at page 1, line 3, for the "1980" the
figure "1980" be substituted.”

The question was put and the motion was him bring an amending Bill. Sir, this special
adopted. Courts Act was enacted by Parliament with
THE VICE-CHAIRMAN (DR. RAFIQ a specific purpose and that purpose still
ZAKARIA): The question is: exists. It must be on the Statute Book.
"That clause 1, as amended, stand part of THE VICE-CHAIRMAN (DR. RAFIQ
the Bill", ZAKARIA): You are repeat-ing; Mr. Hegde.
The motion was adopted. You have said  this.

SHRI RAMAKRISHNA HEGDE. If

Clause 1, as amended, was added to the Bill. " !
there is any case of repeal of any Act, it is

Enacting Formula the National Security Act, not this one.
THE VICE-CHAIRMAN (DR. RAFIQ THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): For the Enacting Formula, there ZAKARIA): You are repeating.
is one amendment (No. 1) by Shri P. SHRI RAMAKRISHNA HEGDE: No.
Venkatasubbaiah. THE VICE-CHAIRMAN (DR. RAFIQ
SHRI P. VENKATASUBBAIAH: Sir, | ZAKARIA). Yes; yes. Shri Jha.
move: SHRI RAMAKRISHNA HEGDE; | hope
"That at page 1, line 1, for the word better sense will prevail.
"Thirty-first" the word "Thirty-second" be THE VICE-CHAIRMAN (DR. RAFIQ
substituted.” ZAKARIA). Shri Jha.
The question was put and the mo-lion was 5 p.M.

adopted.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): The question is:

"That the Enacting Formula, as
amended, stand part of the Bill.'

a7 lsrg wem omr (fagme)
PGS E(Eg F
AT W7 A IV 41\ TH AT

T w omEy o4y % oaz WiEidss

The motion was adopted. faga® o1, sy sweF HFoma

. EICR IR CE! . Fi TR &d

The Enacting Formula® as amended was T JATIIET AN F i S '
added to the Bill. #fam & zad uwET EAT 7o fE
AFAT ToE1 @ oA1FA o1, wa faeen

THE VICE-CHAIRMAN (DR. RAFIQ . _
ZAKAR'A): Now we take up the Title. There ¥ #eav o410 mErg Aald | gand
are no amendments. The question is.

"That the Title stand part of the Bill."
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(s fora w7z =v)

Fwr wez g0 AT AR oa
g AT owomT afr AEdr A
a7 v a9 Fra =0 A0 90 A1 awdr
a1 adt Am f1 A 7 | 3adpad
wgaa, @ wooAanam 2
gar &, A% M OT K 41 AT T
LT CR EANE EA AL B
W A% qc F HT FH AW A
qaTa Iz 41, feavE g omw
v & f& sfeor o w1 ae
zma fear amm EAr § fag,
R At 7 mtg AN 1 dfEa
gAL FAT wrEAwr o I 7 4R
97 #5%C F41 ¥4 9 Whw qfa
21 =/ wrAl, gt avd §1 K0T 97
qq A ArE FRAAT Aqal qAEE
XTT wET FTA @ gwidl Alq qAl
A AqFAY & AfFq oy gga waal
Frgergara q frar & zae wEgAaa
FATAZ WA AT AFATTE F
#vm & arel ZW arge qE A |
AT ATHL F A7 qF% ITA4A
afsa ass a4 tan Fwr TGl
ZET | WS TART gegard E9T AR
Hiiaegr w1 fw forasr azvam,
fot 161 Fxidr 1 a=T fraq w7
F1 Fata v faar, 7 At qeiawia
T us we g 2 ogAeT @A
qATTEA g § At § agm fw 7
N FB IR AW T §

73 @A ATA Ay F oW i
FA 2 {5 AEETT F W 9T a3
fadas amr mm o ar 0 & g
AFIT Z o ArHNAT H fAad mdr
CIEEIEIEEE S C O ANIE E B i
TN B, Wigqare wwAT ARGy W,
w7 AR A A FiAT 4T, vy ZrE
qr, fgaram sAwe Far ar At A

WX wiOwl A % T 9, THaIH
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w7 4 Few ArdfwiIEm F fAg,
Tz TET 2 0 AL AT oWt AEd #
ff at um A4 21\ a7 fiwm arq
A 2 aal & {5 qdET o gEl
CE T (4 (O A (I A L
a7 wEi Tzar 1 Alz Wt WA
T oAAgA Tear AEF A gferwm
T oE WE 2 TAANs WERE |
At zAIfA0 FTOATers WRER, 48
ar gz owat v oafr waE 3w
artEl ATl AN, . (SHaE)
FAAT ¥ srqiAre ¥, wHlA A 2
T AT WqUT A 0 (@9ad)
TG A Ama ) @ fFar g A
A4 AR AFd T &1 FEa AfEA
afz ¥ aufzal fiam F1 T
ZIA AT mw wAT AT 3 1 T
foft F7a § T WL @ AWA
BIAT # Az & A faavAea & fAU
wr zAd faaw 2 (o faagd o
dqz § oqvw g@Er A1 AT wIA-
fegx w7 F1ewAl @1 HITH AGS
7 awn fzewa g (smEwd) ...
aeaforrr g 1 weifen g faaad
FAAT ACELT A AEEWA  ® TG
1Al 47 AAAA WY AWTHATE K
wad oA & fan o aun  afad
gy az e @y it faguw @
z A1 | TTAE MErgwE q g |
5 gfoegmn & Ama u f& 0w 44
URTE TF BT A 7g AT (G G
AT F oINE AT IgE AT, AW
F A0AT @A ) GE MR T oarg
# e g 7 oW WAl wgEw 3T
9197 THEA qZ ATH WIT ATE FIA |

THE VICE-CHAIRMAN (DR. .
RAFIQ ZAKARIA); You do not want to
reply?

SHRI P. VENKATASUBBAIAH: No. SHRI
HAREKRUSHNA MALLICK: | have one
suggestion t, make. (Interruptions)
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SHRI SADASHIV BAGAITKAR: Sir, 1
wanted a clarification . .

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): No, no, your name is not there
for the third reading.

SHRI SADASHIV BAGAITKAR: | have
asked for a clarification from the Minister. |
was busy in the Business Advisory
Committee...

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): This is no excuse. | am sorry.
Other party members were there.

SHRI SADASHIV BAGAITKAR: | had
raised' the point before he put the Bill before
the House. | want to know whether "he has
answered my question.. .

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARTA); Mr. Bagaitkar, the Minister is
not expected to reply to every point made by
every Member. It is his discretion to reply to
such points as he deems fit. | cannot compel
the Minister to reply...

SHRI SADASHIV BAGAITKAR: | had
asked him to clarify...

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): But T cannot compel the
Minister.

SHRI SADASHIV BAGAITKAR: |
wanted to know how the Government came
to the conclusion that the people had lost
confidence in the Special Courts. 1 would
like to know what wa, the basis on which the
Government came to this conclusion. (Inter-
ruptions) | was busy in the Business
Advisory Committee.

(Interruptions) THE  VICE-
CHAIRMAN (DR. RAFIQ ZAKARIA); Mr.
Hegde, what ar, you doing? You are having ,
conversation with Mr. Bagaitkar. (Inter-
ruptions)

SHRI SADASHIV BAGAITKAR: | am
only requesting the Minister to answer that.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Well, if the Minister wants to
reply, that is his

[19 AUG. 1981]
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pleasure.  But | cannot compel him. Now,
the question is...

SHRI HAREKRUSHNA MALLICK: Sir, 1
have a small submission to make.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA). No, no.

SHm HAREKRUSHNA MALLICK: The
lion. Law Minister is here. We want ty hear
him on this point. The hon. Law Minister is
here. We want to know what his opinion is...
(Interruptions). Why is he keeping silent? He
should speak (Interruptions)

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA). Dr. Mallick, | am sorry you do
not know the rules of business. The Law
Minister cannot speak. The Minister who has
moved the Bill alone can reply.

SHRI RAMAKRISHNA HEGDE: The
Law Minister can intervene.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): There is no intervention in the
third reading. Now the question is-

"That the  Bill,
passed."”

as amended, be

| think the Ayes have it. The motion is
adopted

SHRI SHIVA CHANDRA JHA: Th, Noes
have it. | want a division.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Mr. Jha, you should have asked
for a division before | announced my
decision. You got up just now...

SHRI SHIVA CHANDRA JHA; | can ask.
| want a division.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): AH right, I will again put the
motion.

SHRI ERA SEZHIYAN (Tamil Nadu): I do
not want to insist on a division, but let us keep
the record stright because you have given a
ruling. Only after the announcement of the
decision, it can be challenged. I am not
insisting on a division. But the position is, a
decision can be challenged only after it is
given.
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THE V CE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Since only Mr. Jha wants a
division and the others from t'ne Opposition are
not insisting on it, I think | will request Mr. Jha.

The sense of the House is quite clear. It is no
use unnecessarily .
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THE V-CE-CHAIRMAN (DR. RAFIQ
ZAKARIA): All right, Mr. Jha, | will take the
division. Those in favour of the Bill may please
stand.

AN HON. MEMBER: Division.

THE V CE-CHAIRMAN (DR. RAFIQ
ZAKARIA): | can adopt either of the measures.
Mr. Secretary-General, will you please count?

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKAR'A): Theresultis...

SHRI K. K. MADHAVAN (Kerala): On a
point of order .

THE V CE-CHAIRMAN (DR. RAFIQ
ZAKARIA) « No, there is no point of order
during Division.

SHR! K. K. MADHAVAN: There standing
instruction, a set procedure. There is a
mechanism for taking the count. You can adopt
the procedure yau are now following only if
that mechanism fails.
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SHRI DINESH GOSWAMI
(Assam): | am also on a point of order, Mr.
Vice-Chairman. You are entitled to follow any
procedure so far as counting is concerned. But
| feel before a division is called and a count is
taken, a reasonable opportunity must be given
to all Members i who are present in the
precincts of j the House to come into, the
House and express their views. The division
bell should be rung; otherwise, many Members
may be deprived of their opportunity. There
may be many Members in the Lobby. Some
may have a favourable view to express, some
may have an adverse view to express $0 far as
the bill is concerned. Therefore, | submit that
this procedure should not be followed. If you
want division, you must have the division bell
rung; otherwise, we will be setting up a bad

precedent.

THE VCE-CHAIRMAN (DR. RAFIQ
ZAKARIA): | agree with the honourable
Member Since only Mr. Shiva Chandra
wanted the division and none else, | put it
to the House and | wanted to take the count
in this manner. Tf still the House insists,
division bell can be rung. But as per the
Rules of Procedure it can be done this way
also. However, t*he point that has been
raised by the honourable Member is also
relevant and pertinent. So let the division
bell be called.

SHRI K. K. MADHAVAN: On a point
o,f order .

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARTA): Please sit down.
There is no point of order in what you are
saying .

SHRI K. K. MADHAVAN: There is.
My point of order is this .

THE VICE-CHATRMAN (DR. RAFIQ
ZAKARIA): Please sit down.

(Interruptions)

SHRI K. K. MADHAVAN:
ance is bliss. 1 am walking out.

(At this: stage the honourable Member
left the Chamber.)

Ignor-!
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SHEI DINESH GOSWAMI; Now you

please put it again.

am not saying there is no question of ringing
the bells. And there is no question of setting
any precedent, because provision for such an
action by the Chair is. also there under the
rules. Mr. Jha was almost isolated. He alone
was insisting on division. Other Members
from the opposition were not very particular

. If the entire opposition had insisted on

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA); That is why this confusion is
arising. When Mr. Jha made the request for
division, from the Opposition same Members
said that it was only his personal view and
they were not interested in it...

SHR: SHIVA CHANDRA JHA: On a
point of order .

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): You please sit down when | am
standing. Since he insisted gn taking the vote,
| have taken the vote by counting. Now the
point that you have raised is relevant .

SHRI ERA SEZHIYAN: Point of order.
Mr. Vice-Chairman. This should not be taken
as a precedent. | quote the rules. Rule
252(4) (a) says:

"If the opinion of the Chairman as to the
decision of a question ia challenged and he
does not adopt the course provided for in
sub-rule (3) above he shall order a 'Divi-
sion' to be held.”

So the Chair shall order a division ...

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): But please also read what is
given before that:

"(3) If the opinion of the Chairman as to
the decision of a question is challenged, he
may, if he thinks fit ask the members who
are for "Aye" and those for "No" respec-
tively to rise in their places and, on a count
being taken, he may declare the
determination >of the Council. In such a
case, the names of the voters shall not be
recorded.”

Therefore, the course that | adoptd is also
provided for under Rule 252(3). But as the
honourable Member has just now s-nd. since
there is insistence” a divisio.. may be called
by ringing the bells. | am agreeable to that.
|

division, | would have certainly asked the
Secretary-General to start division. The oppo-
sition itself was not very keen...

SHRI RAMAKRISHNA HEGDE: Even if
one Member demands division, you have to
agree to it.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): There, | have the right to
conduct the division in the manner | have
chosen. But since Mr. Dinesh Goswami
suggested that ends of justice would be better
served by giving an opportunity to those
Members who are outside the House, | said |
have no abjection.
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Ayes .. 43

Noes .. 10

The wmotion was adopted,

ANNOUNCEMENT BE. STATEMENT

BY THE PRIME MINISTER ON APPLE

TO BE MADE ON THE 20TIlI AUGUST,
1981

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): 1 have an announcement to
make. Immediately after Question Hour
tomorrow, the Prime Minister will make a
statement on 'APPLE".

MESSAGE FROM THE LOK SABHA

The Export-Import Bank of India
BUI, 1981

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): There is a message from the
Lok Sabha.

SECRETARY-GENERAL.: Sir, | have to
report to the House the following message
received from the Lok Sabha signed by the
Secretary of the Lok Sabtha:

"In accordance with the provisions of Rule
96 of the Rules af Procedure and Conduct of
Business in Lok Sabha, |1 am directed to
enclose herewith the Export-Import Bank of
India Bill, 1981, as passed by Lok Sabha at
its sitting held on the 18th August, 1981." Sir.
I lay ttie Bill on the Table.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): The House stands adjourned till
11 A.M. tomorrow.

The House then adjourned at
nineteen minutes past five of the
clock till eleven of the clock on
Thursday, the 20th August, 1981.



