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THE HIGH COURT AND SUPREME 
COURT JUDGES (CONDITIONS OF 

SERVICE)   AMENDMENT  BILL, 1980 

THE MINISTER OF LAW, JUSTICE 
AND COMPANY AFFAIRS (SHK1 SHIV 
SHANKAR);  Sir, I move: 

"That the Bill further to amend the Hig'h 
Court Judges (Conditions of Service) Act, 
H>54 and the Supreme Court Judges 
(Conditions ol Service) Act, 1958, as passed 
by the . Lok Sabha, be taken into considera-
tion." 

Mr. Deputy Chairman, Sir, the fra-mers of 
the Constitution have devoted a great amount 
of labour in working out the provisions 
regarding the Union Judiciary and the High 
Courts in the States. As the hon. Members are 
aware, a chapter is devoted to the former and 
another to the Higri Courts in the States. The 
establishment and constitution of the Supreme 
Court and salaries etc. of the Judges are regu-
lated by Articles 124 and 125 of the 
Constitution. "Similar provisions with regard 
to the High Courts have been made in Articles 
216, 217 and 221. 

The High Court Judges (Conditions of 
Service) Act, 1954 was the first limb of 
legislation to be enacted by Parliament for the 
implementation TJf the said various 
provisions of the Constitution regarding the 
High Court 



 

[Shri Shiv Shankar] Judges. This principal 
Act of 1954 underwent amendments from 
time to time in 1958, 1961, 1964, 1971 and 
1976. The 1971 amendment provided tor 
leave on full allowances on medical grounds 
for 45 days. The amendment made in 1976, 
provided for family pension and gratuity, 
facility for rent-free accommodation besides 
medical facilities for the retired Judges. A 
similar enactment in respect of the Supreme 
Court was brought on the anvil of the statutes 
as the Supreme Court Judges (Conditions of 
Service) Act, 1958 which underwent amend-
ments in 1971 and 1976. The important 
features 0f. the 1971 and 1976 amendments 
were the provisions for family pension and 
gratuity, conveyance allowance, sumptuary 
allowance and medical facilities for retired 
Judges. The Bill which is now brought up for 
consideration in this House has the sole 
purpose of further improving the service 
conditions of the Supreme Court and High 
Court Judges. The gist of the changes which 
are sought t0 be made by the Bill is as follows: 

(1) The value of rent-free accom-
modation provided to the Judges of the 
Supreme Court and the High Courts or the 
allowances given to the High Court Judges 
in lieu thereof are sought to be made free of 
income-tax retrospectively from the 1st 
April,  1974. 

(2|) Leave on full allowances equal to 
the monthly rate of pay for a period up to a 
maximum of 120 days is sought to be 
allowed to each Judge of the supreme 
Court and the High Courts instead of the 
present entitlement of 45 days, if such 
leave is availed of on medical grounds. 

(3) Removal of distinction between 
"civil posts" and "military posts" held by a 
person prior to becoming a Judge for 
calculating pensionary benefits. 

The Bill has already been discussed at 
length on the 20th and 26th November, 1980 
in the Lok Sabha and was passed in that 
House on the 26th November, 1980. 

Sir, I move. 
The question was proposed. 

MR. DEPUTY CHAIRMAN: Shri Dhabe. 

SHRI S. W. DHABE (MaharasK Sir, what 
about the amendments? We will have to move 
them. 

MR. DEPUTY CHAIRMAN: The 
amendments are to the clauses? 

SHRI S. W. DHABE: Yes. 

MR. DEPUTY CHAIRMAN: They will 
come when the clauses are taken up. If there 
is any amendment to refer it to a Select 
Committee, then it is taken up at this stage. 

SHRI S. W. DHABE; Mr. Deputy 
Chairman, Sir this Bill which has been 
moved—the High Court and Supreme Court 
Judges (Conditions of Service) Amendment 
Bill, 1980—speaks of only two items, about 
the leave allowances to be given in full and 
secondly about the removal of the distinction 
between the military posts and civil posts. 

SHRI B. D. KHOBRAGADE (Maha-
rashtra) : And the house rent to be made 
income-tax free. 

SHRI S- W. DHABE: And also about the 
house rent, i was going to say about that 
separately. It is not clear as to how many 
persons who are holding military posts are 
appointed judges. Only one judge, I was 
told... 

SHRI SHIV SHANKAR: He was a Judge-
Advocate... 

SHRI S. W. DHABE: m Assam? 
SHRI SHIV SHANKAR:... who was 

appointed to Assam and because his pension 
was being affected adversely, this amendment 
was necessary. 

' SHRI S. W. DHABE; Then the third 
concession is that the house rent will be free 
from income-tax. 

Sir, the Minister has quoted some earlier 
amendments also and said that amendments 
were made from time to 
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time looking to the problems which came up. 
Even this Bill, Sir—it is to have retrospective 
effect from the 1st April, 1974—touches only 
one or two items. So it is done on an ad hoc 
basis. There is no integrated approach to the 
problem of service conditions of the High 
Court and Supreme Court Judges. Sir, the 
conditions of service today, as the Law 
Minister is aware—he was himself a High 
Court Judge and he rerfgned because the 
salary was poor .  .  . 

SHRI SHIV SHANKAR:    Oh, no. 

SHRI S. W. DHABE: You can explain. But 
many Judge have resigned...   (Interruptions). 

SHRI SHIV SHANKAR; That is not the 
reason. 

SHRI S. W. DHABE; But everybody 
knows. (Interruptions). 

SHRI B. D. KHOBRAGADE; Mr. 
Gokhale resigned like that. 

SHRI S.' W. DHABE; He knows all the 
names. High Court Judges have resigned, and 
many lawyers who are practising in the 
Supreme Court have refused to become 
Supreme Court Judges because the salary is 
very poor. Sir, in the Supreme Court, special 
leave petitions... 

SHRI B. D. KHOBRAGADE. I would like 
to ask one question, if an advocate is getting 
Rs. 25,000, would you advise that the 
supreme Court Judges should get Rs. 25,000? 

SHRI S. W. DHABE; If you hear me, you 
would not ask that question. I am only saying 
that the salary which was fixed long back has 
not been revised. My friend, Mr. Khobragade 
thinks how a lawyer getting Rs. 25,000 a 
month will join the Supreme Court... 

SHRI B. D. KHOBRAGADE: You wanted 
their salaries to be raised so as to make the 
posts attractive. I asked you since the lawyers 
are getting Rs. 25000 as legal practitioners 
whether 

you want the salaries of judges to be raised to 
Rs. 25000. 

SHRI S- W. DHABE:  Why are you so  hasty   
without   understanding   my point.   My point is 
this. The salaries of  Supreme   Court  Judges  
and  High Court Judges were fixed by the Con-
stitution  in     the      Second Schedule. Under  
Article   125  it  is   said,   "They shall be paid a 
salary as per the provision made in the 
Schedule...". The Schedule given in the 
Constitution is a      Constitutional guarantee 
that      a Supreme Court Chief Justice will be 
given Rs. 5000, any other judge will be  given   
Rs.  4000,  and  similarly  for the High Court 
Chief Justice Rs. 4000 . and Rs. 3500 for the 
puisne judge in the  High   Court.    This  was   
fixed in 1950 when the Constitution was adop-
ted.    And then the salary which was thus fixed 
under the Constitution wai not liable to be 
changed or amended by an Act of Parliament; it 
is a Constitutional   provision  and  it  cannot  be 
altered      unless the      Constitution is 
amended.    The net result is that the salary so 
fixed for the Supreme Court Judges, after 
deduction of income-tax comes today to about 
Rs. 2200, whereas many executive officers 
working in the different   public   sector   
undertakings and many chairman of companies 
are paid much more than what a Supreme Court 
Judge or a High Court Judge actually gets today. 

Now I come to the point made by Mr. 
Khobragade. The conditions of service of 
judges are so unattractive that many leading 
lawyers do not want to join the Bench. It was 
not the position in 1950 or in» 1960. You see 
the list of persons who sacrificed their 
earnings at the bar to join the Bench. The 
value of Rs. 4000 was still an attraction at that 
time. But the inflationary trend is so high—it 
is as high as 22 per cent a year—the value of 
the rupee has gone down so low. And is it 
corerct or is it proper to say that we can give 
judges only Rs. 2200 as salary and expect that 
lawyers will accept to become judges? 
Therefore, what I suggest is that there must be 
a realistic approach, if necessary,      the 
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[Shri S. W. Dhabe] 
Constitution should be amended. Their service 
conditions, salary, etc. should come under the 
purview of Parliament's powers, so that 
Parliament can revise the salary and service 
conditions and give them appropriate salary 
and proper service conditions. You compare 
the salaries of our judges with those of other 
countries and you will see that the salaries 
paid to judges in other countries are much 
higher than what they are in our country. For 
example, in the U.S.A. in 1948 the annual 
salary of the Chief Justice of the Supreme 
Court and the puisne Judges was fixed at US 
$20,500 and US $ 20,000; that has been 
increased by four times—in 1960, 1969, 1976 
and 1980—bringing the salary in 1980 to US $ 
75,000 and US $ 72,000 respectively. Even in 
England the salary has been increased from 
time to time. In 1954 the Chief Justice was 
getting £ 11,000 and a Junior Judge was 
getting £ 8,000, in 1966 it was £ 12,500 and 
£10,000, and by 1970 it was raised further to 
£14,000 and £11.500'. Therefore, what I 
suggest is that there should, toe an integrated 
approach to the whole problem. And from that 
point of view it will be very necessary to make 
the salary attractive even to a very successful 
lawyer. I entirely agree with my friend, Mr. 
Khobragade, that the salary should be 
attractive even to a successful lawyer to join 
the Bench. Therefore, a reasonably high level 
of salary and appropriate service conditions 
are very necessary... 

SHRI B. N- BANERJEE (Nominated): 
What do you say about Mr. Khobragade's 
point about the reasonable level? 

SHRI S. W. DHABE: It can be Rs. 6,000, 
Rs. 7,000, whatever it is. Why don't you take 
into consideration the value* of the rupee in 
1960 and today in 1980? Rupees four 
thousand was Ixed in 1950. Now we are in 
1980 and what is the value of the rupee today? 
M is hardly 16 paise... 

SHRI B. D. KHOBRAGADE; Your party 
accepted the principle that   the 

ratio should be 1 : 10 instead of 1: 30. In that 
connection what do you suggest the salary of 
a judge should be? 

SHRI S. W. DHABE: I am only saying a 
reasonable salary should be paid. If you think 
the salary which was fixed in 1948 or 1950 is 
good enough for a judge today, well, I have 
nothing to say. Why are you increasing the 
allowances or exemption them from income 
tax and why are you giving rent-free 
accommodation? It is because you feel that tne 
emoluments paid are not adequate. My 
suggestion is that instead of trying to improve 
their conditions, indirectly through 
perquisites, why not restructure the entire 
salary structure which was fixed long ago? 
Then only talented laywers will be attracted to 
the Bench. In this connection I would like to 
say that it was held by the Supreme Court in 
the USA that any tax on the income of the Juo 
dilution of his salary and hence ultra vires not 
withstanding 16th Amendment which 
permitted to levy tax on incomes. On the 16th 
Amendment the Supreme Court there held that 
any dilution of the Judge's salary below the 
salary fixed by the Constitution by means of 
tax. will be ultra fires. Here in this country it 
was fixed at Rs. 4,0001-, but actually the 
Judge gets only Rs. 2,200/-. This is also 
dilution. 

There are other problems also. What is their 
real accumulation of leave? i think it is upto 
four months. If they do not avail of it, theP the 
leave lapses. Therefore, their leave facility 
also will have to be reconsidered, if we really 
want to attract talented lawyers to the Bench. 

Lastly, the question of rent-free 
accommodation comes to my mind. I will say 
more on this when I move my amendment. It 
should be furnished accommodation. ' That 
will make a lot of difference to a Judge. As it 
is, so far as official free residence is 
concerned, he does not get complete relief. 



 

When we speak of Judge's salary, 
what corries to one's mind in the large 
number of cases in arrears both 
before the Supreme Court and various 
High Courts. More than one lakh of 
cases are pending in various High 
Courts and even special leave appli 
cations and other matters 26,000 in 
number, are pending in the Supreme 
Court____ 

SHRI B. D. KHOBRAGADE :> They 
should appoint • more Judges. 

SHRT S. W. DHABE: I do not think Shri 
Khobragade is the Law Minister. He has a 
solution for every problem. It is better if the 
Law Minister vacates his post and puts Mr. 
Khobragade in his place. 

Article 130 of the Constitution provides for 
Benches to be constituted at various places. A 
very good suggestion has been made by the 
Chief Justice of India that one or two senior 
Judges of the High Court should sit with them 
and dispose of the cases at different places. 
That will also reduce cost of litigation to 
people coming from distant places such as 
Kerala to the Supreme Court. Their coming 
and going and payment to a senior lawyer at 
the rate of Rs. 1,500/-per day today cost them 
a huge money. If this suggestion is accepted, it 
will go a long way in solving the problem of 
arrears. The supreme Court cases should be 
heard in High Court Benches, wherever they 
are. In Nagpur we have a very big High Court 
building and Supreme Court Judges can come 
there and dispose of cases. We have eleven 
Judges there and still there are huge arrears. 

The second suggestion is very important. 
The Supreme Court should have jurisdiction 
only over questions of Constitutional 
interpretation, inter-State matters and other 
matters arising out of the Constitution. So far 
as civil appeals and criminal appeals are 
concerned, they are also in large numbers and 
they g0 up to the Supreme Court and still it 
takes a long time for the Hogh Courts or the 
Sup- 

reme Court to dispose of these appeals. So, Sir, 
I would like to know whether it would be 
possible to have a Courts of Appeal having 
concurrent jurisdiction which will dispose of 
civil and cri. minal appeals and they can be like 
the Benches of the Supreme Court. Such 
Benches can be constituted at different places 
in India. This can be done so that civil appeals 
and criminal appeals are taken away from the 
Supreme Court which will be here attending to 
constitutional matters. These two suggestions 
that I have made are worth considering, Sir, 
and the Minister should consider these 
questions seriously so that such a Court of 
Appeal and other Benches are constituted and 
the arrears are disposed of quickly. Every year 
the institution of cases is more and the arrears 
are mounting. But no solution has been found 
so far. I would like to tell the Minister one 
thing and I think he also knows it because he 
comes from Hyderabad. Sir, he might be 
knowing that Mr. Mahajan, the former Chief 
Justice of India, himself went to Hyderabad 
alongwith many cases and within three months 
he disposed of a large number of cases at 
Hyderabad and all the arrears were wiped out. 
Therefore, in order to .wipe out arrears, it is 
necessary to see that the work of the Supreme 
Court is properly decentralised and the Benches 
are constituted at dif-eerent places in the 
country. Consideration should also be given to 
the question whether we can have a Court of 
Appeal for civil appeals and criminal appeals 
but also for appeals in labour matters. 

Lastly, Sir, I would like to say that these are 
all the most important questions, which should 
be properly considered if we really want the 
Supreme Court and the High Court Judges to 
function properly and with independence. 
Independence of the judiciary is the corner-
stone of our democratic way of life and if he is 
to dilute it, then it will be very bad.   I 
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[Shri S. W. Dhabe] 
heard that in Bombay    he criticised the 
Supreme Court judgments and the judiciary.    
I  think    he  has    made  a statement    that the     
Supreme  Court judgments      on      the      
Kesavananda Bharati  case    and     other    
cases are against  the  princip)      of the  
Constitution.    I would like to correct what he  
has  said.    Sir,   the  Law  Minister should  act  
as  a  bridge  between  the Government and the 
judiciary and he has    got    dual    
responsibilities.    He cannot   say   something   
and  then   say that  it is his  personal view and  
his view as the Law Minister is different. Much 
has been said about the transfer  of  Judges   
and   it  has   been   said that the Chief Justice 
should be also transferred  and  three  Judges   
should be     from   outside   the   State.   Under 
article 222 of the Constitution, Sir, it is purely 
a matter of individual judgment of the 
President. It is very clear. It is very clear that in 
every case in which  a  Judge  is  to  be  
transferred, it  is  to    be    considered    
separately. But  I have not been able  to under-
stand what the Government representatives 
talk about policy on transfer. I do not know 
what purpose  it will serve if we transfer the 
Chief Justice and   if we have  three  Judges  
from outside.   Sir, it has nothing to do with the   
growth  of  independence   ojf  the judiciary  or  
with   their   giving   good judgments.   What is 
required today— I am afraid, and I do not 
know whether Mr. Khobragade will agree with 
me—is   that  more  Judges   should   be 
appointed and a larger machinery is required 
and also a quick machinery has to be created 
for the disposal of cases as early as possible.   
But, merely saying that the Chief Justice 
should be  transferred  or  that   three  Judges 
should come from outside is not going to solve 
the problem.    An impression is  already there   
that   you  want   to browbeat the judiciary and 
you want a     subservient judiciary.    By 
saying all these things about the transfer of 
Judges, you only help in strengthening this 
impression.    Therefore, Sir, I have  raised  all  
these   questions.    In individual cases,  the 
transfers might    i 

be done, as I have said. These are important 
questions which require to be considered 
seriously. 

Now, Sir, I would like to know something 
from the Law Minister. The Legal Aid 
Committee has acquired very great 
importance. The Legal Aid Committee was 
appointed and the then Janata Government 
bungled an it by appointing a departmental 
Committee to consider the report of the 
Bhagwati  Committee. 

MR. DEPUTY " CHAIRMAN: I do not 
think this comes under the present Bill. 

SHRI S. W. DHABE: The legal aid 
question is very much covered by this and 
proper justice should be done. 

MR. DEPUTY CHAIRMAN; This is 
about  the  High  Court  and  Supreme 
Court Judges and you are bringing in 
. all kinds of questions relating to the 

judiciary. 

SHRI S. W. DHABE: Otherwise, Sir, we 
don't get a chance. We don't get a chance to 
mention all these matters- either  directly  or  
indirectly. 

MR, DEPUTY CHAIRMAN: Please 
conclude  now. 

SHRI S. W. DHABE: I only wanted to 
mention that in Maharashtra, out e,f the 
money allocated for this purpose, a sum of 
five lakhs has been spent on the TA and DA 
of the Committee. The actual amount paid for 
legal aid was very meagre. Even the Law 
Minister of Maharashtra has said that the 
entire amount was spent on the TA and DA of 
the Members of the Committee. I would like 
the Minister to consider the question because 
legal aid to the poor should be properly given. 

MR. DEPUTY CHAIRMAN: Please 
conclude now. You have got many 
amendments  also. 
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SHRI S. W. DHABE: If you do not allow 
me to. speak, then it is all right. But I know 
the time-limit and I know what the time-limit 
of our party is. I am the only speaker from 
our side. 

Sir, there is another thing which 1 would 
like to suggest. The Law Minister should not 
make statements about the appointment of 
Judges an the basis of caste or community. In 
the highest judiciary it was never considered 
whether a man belongs to one community or 
the other... (Interruptions). 

SHRI B. D. KHOBRAGADE: You have 
already announced a judgment that it should 
not be on . . . (Interruptions) . 

SHRI S. W. DHABE: I am only saying that 
this cannot be the criterion in the highest 
judiciary for national integration. The case of 
a community should hot come in the way... 
(Time  bell rings). If a particular person from 
one section or religion has to be appointed, i 
think it will not go a long way in the true 
integration of our country. 

Lastly, Sir, I think that the Law Minister is 
very much concerned about the difficulties of 
the Judges, being himself a High Court Judge. 
He knows the difficulties of the Judges. 1 feel 
the conditions of service of High Court judges 
and Supreme Court Judges should be properly 
improved and their allowances raised so that 
we can have an independent talent. 

MR. DEPUTY CHAIRMAN: Dr-Rafiq  
Zakaria. 

DR. RAFIQ ZAKARIA (Maharashtra): Sir, 
at the outset, I would welcome this Bill with 
the extra facilities that the Law Minister has 
sought to provide to the Judges of the High 
Court and Supreme Court. 1 think this 
measure was long overdue. The Judiciary 
should be really independent. We must try to 
see that they are kept as far away as possible 

from any kind of temptation by malting their 
life as comfortable physically as possible. The 
Law Minister himself has been a very 
distinguished High Court Judge, and I 
suppose, from his own personal experience, 
he realises that something has got to be done 
in this regard. It is not often that when people 
shift from one sphere to another that they 
remember the difficulties and agonies of what 
they suffered when they were in the other 
sphere. Sir, the Law Minister has said that the 
lower judiciary is becoming increasingly 
corrupt. That was the statement that I have 
seen in the press; I do not know for certain 
whether it is correct and I am subject to 
correction. But, Sir, even if he has stated it 
with certain qualifications and reservations, 
the fact remains that ... 

SHRI SHIV SHANKAR: I referred to the  
staff in  the lower judiciary. 

DR. RAFIQ ZAKARIA: I suppose the 
staff says that they receive something on 
behalf 0f the Judges or whatever it is. 

SHRI SHIV SHANKAR: I never referred 
to the  lower judiciary. 

DR. RAFIQ ZAKARIA: That is why I said that 
I am subject to correction. But whatever that be, 
the fact remains that   there   is   a   general    
impression that some part of  our judiciary   has 
started being corrupt and we must go into  it  
because  the   emoluments  and the facilities that 
we are giving to the members   of  o.ur   judiciary  
either   of the lower courts or the higher courts are 
certainly not commensurate with the requirements 
of a proper standard of living and, therefore, what 
has been done  is  good,  but   I  think it is  not 
enough.   I  would   not   mind  making even the 
salaries of the Judges exempt I    from income-tax 
because, then alone, we would be in a position to 
get not only the best talents but also we will " be  
able  to   safeguard  their  integrity and  their 
incorruptibility I hope this is thp first Btep in that 
direction and 
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the Law Minister will be bald enough to 
come forward with further facilities of this 
type. 

C, I had asked the Law Minister about 
the composition of the Judiciary in- the last 
thirty years—class-wise and community-wise. 
He has replied, but in a rather unsatisfactory 
manner. Those who have made a study of this 
auestion have come to, the conclusion that the 
judicial posts have been occupied, in the last 
30 years or more, by members of a particular 
caste and, of course, higher caste. This is a 
serious matter and it is a matter which 
certainly affects the whole outlook and 
approach of the judiciary in regard $o various 
socio-economic measures that we have to take 
for the amelioration of the poor and the down-
trodden. It has been admitted even in the 
United Kingdom to which we look for 
guidance, in all these matters. There is a 
sensational book which came out recently in 
London, called "The Politics of Judiciary" 
wherein, on this basis, by an analysis, the 
author has been able to establish how the 
family background, the social environment 
and the class from which the Judges come 
have invariably affected their judgments. 
Therefore to say that don't bother about caste 
or community with reference t0 our efforts to 
establish an egalitarian society is not correct. 
The Law Minister has shown some courage. 
But when he is attacked by the vested 
interests, he develops cold feet. 

MR. DEPUTY CHAIRMAN;  He must be   
defended   and  supported. 

SHRI SHIV SHANKAR; I will never 
develop cold feet. 

MR, DEPUTY CHAIRMAN: Then, Dr. 
Zakaria should support him. 

DR. RAFIQ ZAKAPTA: I want to say that 
he is going on right lines. But  he  should   rot  
falter now.    He 

should not falter because in order to save his 
sking, knowing fully well as to what the right 
course is, he may, like so many of us, deviate 
from the right path. He should take care of 
that. We must have facts and figures. Why 
should we be ashamed of it? Let us know 
what the facts and figures are. Let an analysis 
be made on the basis of the judgments that 
have been delivered. Even a man like Mr. 
Justice Gajendragadkar, a former Chief 
Justice of the Supreme Court, in some of his 
judgments, has dilated on this aspect. This is a 
hang-ovet of the old British days. There is a 
feeling that Judges have to be very talented. 
They have to be very sophisticated. They have 
to be very learned. If so then we have to draw 
them from one particular caste only. Even in 
the case of other communities, an apologetic 
approach has always been made. Somebody 
has to be put there. Therefore, what is to be 
done? It is not so. It is not just a question of 
how learned one is in law. It is also a question 
of what one's approach is in deciding the-e 
judicial matters, in trying to understand what 
the hopes and aspiration of the people are and 
what has been enshrined as the Directive 
Principles in our Constitution. Then, on the 
basis of that, making that as the touch-stone, 
we cannot decide the.*  measures.    This   is    
what    is 

opening today. Hundred and thousands of 
cases are pending. Anybody can go to the 
courts on a small pretext and our entire work 
in this regard which is meant for the up-
liftment of our own down-trodden is held up. 
Do you meant, to say that the people are 
going to tolerate it? When   something  like 
this     is    said, 

[es say that he does not believe in the 
independence of judiciary. There have been 
very few democrats who have had such 
dedication and rlovoition to democrntir values 
land ideals as the late Franklin Roosevelt. 
When Roosevelt became the President of the 
United States of America, one of the first 
warnings that he issued was to the Supreme 
Court.   He said, 
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in effect, "If you do not realise what the 
situation is and if you are going to be an 
obstacle in the Government's way of 
ameliorating the conditions of these people, 
then I might have to pack the Supreme Court 
with the Judges of my choice." If Roosevelt 
said that, it is all right. But if Mrs, Gandhi 
says it, it is wrong. Of course, Mrs. Gandhi 
has not said it. But the Law Minister has 
started saying it in a guarded manner. Let him 
have the courage of Roosevelt if he wants 
really to transform this judiciary so that ... 

SHRI NARASINGHA PRASAD NANDA 
(Orissa): Mr. Zakaria, he can only have the 
courage of Shiv Shankar, not of Roosevelt. 
Roosevelt had no love for India. 

DR. RAFIQ ZAKARIA: Sir, I stand 
corrected. He, perhaps, knows more of Shiv 
Shankar. But from what the late Chief 
Minister of our State, Mr. Kannamwar, used 
to tell me—again I am subject to correction—
Shiv Shankar has the capacity to swallow the 
poison and to do all that kind ot things. And if 
that is so, let him really follow Shiv Shankar, 
and perhaps it will be better than even fol-
lowing Roosevelt. 

Therefore. Sir, as I said earlier, this j question 
of composition of the judiciary is also important 
in terms of the amenities and facilities that are 
pro- ! vided for the Judges because, Sir, if we 
draw Judges from the real heart of our people, 
people who have not been nurtured in affluence, 
perhaps, this kind of hue and cry that is made 
here and there that unless they get palaces, unless 
they get all these facilities and amenities, they do 
not feel comfortable. Will not be there. As I said 
at the outset, amenities and facilities should be 
provided. But, Sir, this is also linked with the 
class from which one comes. This is also linked 
with the social status that one has. And, 
therefore, Sir, if this country cannot afford to 
give all that a flourishing  lawyer  can  have if  
that 

flourishing lawyer is to be elevated to the 
Bench and if he feels uncomfortable, then let 
us also take into consideration that to those 
persons who have the capacity, who have the 
ability but who have been deprived of these 
positions as a result of certain historical 
processes. To them these amenities and 
facilities would be good enough to safeguard 
the independence of the judiciary. 

Sir, the Law Minister has made a 
declaration the other day that, of course, for 
the first time a Harijan has been appointed as 
a Judge of the Supreme Court. Of course, he 
coupled it with the appointment of a Muslim 
also. Muslims have been appointed in the 
past. But as I said earlier, it is in an apologetic 
manner, not really on the basie of that kind of 
consideration which should be there with the 
Government. Sir, I want to know from him 
this. What has he done as far as women are 
concerned? Despite the fact that we have a 
great women as our Prime Minister, what is 
the position of women today? They still 
remain a  neglected community. 

SHRI S. W. DHABE: Yes, yes. 

DR. RAFIQ ZAKARIA-. Sir, it is 
surprising that in this age people are able to 
organise in our country a revival for sati. I 
am not commenting on it in  an irrelevant 
manner. 

SHRI S. W. DHABE: How is it concerned 
with this? 

DR. RAFIQ ZAKARIA: I am saying that it 
is relevant because we have to think of 
women as our equals. We have to think of 
women as deserving of the same 
consideration^ is given to, men in  every 
respect. 

MR. DEPUTY CHAIRMAN: You can 
continue after lunch 

 
The House then   adjourned for 

lunch at one of the clock. 
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The House reassembled after lunch at three 
minutes past two of the clock, Mr. DEPUTY 
CHAIRMAN i" the  dair. 

MR. DEPUTY CHAIRMAN: Dr. Zakaria. 

DR. RAFIQ ZAKARIA: So, Sir, as I was 
saying, he has shown some boldness, a little 
courage, in breaking through this casteist 
stranglehold on the judiciary by announcing 
the appointment of a Harijan and, as I said in 
an apologetic manner, of a Muslim) because I 
am not giving the credit to him for having 
appointed a Muslim because Muslims were 
appointed in the past also; the credit for 
appointing the first Harijan judge of course, 
goes to the Law Minister... 

SHRI SHIV SHANKAR: It goes to my 
Pr/'.ne  Minister. 

DR. RAFIQ ZAKARIA: Yes, to the Prime 
Minister but you represent the Prime Minister 
and since you represent her and the Government 
here, through him I am conveying this senti-
ment to her also. But Sir. as far as women are 
concerned, I do not understand why he is not 
awakened to the , necessity of appointing a 
woman as a judge of the Supreme Court. The 
situation there is worse in fact women constitute 
almost half of our population. A large number 
of women have taken to the legal profession and 
they are also among the lower judiciary, among 
District Court Judges and so on. But as far as 
the High Courts are concerned, the picture is 
very dismal. Out of the 405 Judges of the High 
Court, thirteen are Muslims, only five are 
Harijans—I do not think there is a single 
Scheduled Tribe Judge--and nine are women 
Judges. But there is still no women Judge in the 
Supreme Court. Does the Law Minister mean to 
say that they are not competent to occupy these 
positions? Sir, I do not want to give examples. I 
have great regard for my friend, Mr. Bhandare, 
he is a very flourishing   lawyer  who  is  
practising 

in the Sup-^trn Court.    I think, he is 

!l qualified U. bacom? a Hign Court Judge 
or ?ven a Supreme Court Judge., 

MR. DEPUTY CHAIRMAN: Don't 
recommend rerso-ial names. This may cause 
iome embarrassment also. 

DR. RAFIQ ZAKARIA; Mr. Deputy 
Chairman, I am telling you something else. 
But Mrs. Bhandare is, to my mind, if not 
more qualified, at least equally qualified, to 
be considered for any judicial appointment 

SHRI SHIV SHANKAR: Equally qualified 
as the husband. 

DR. RAFIQ ZAKARIA: But Sir, why 
should be there this hesitancy on the part of -
the Law Minister not to give equality of 
consideration and opportunities to women? 
These nine Judges, women Judges, in the 
various High Courts, have distinguished 
themselves. I must congratulate really West 
Bengal. Out of these nine Judges, four are in 
West Bengal, one is in Kerala, one is in Delhi, 
one is in Bombay and one is in Andhra Pra-
desh. I know, Sir, these Judges are as good as 
the Judges that are sitting on the Benches of 
the Supreme Court today. They can give as 
good an account of themselves and help in the 
judicial process in this country. Hence, I 
would like to, have a categorical assurance 
from the Law Minister that in the vacancies 
which are available, the Government shall 
appoint a woman as a Judge of the Supreme 
Court. Let him not indulge in hedging, in 
regard to qualifications and so on. He is a 
good lawyer. Hence he knows how to get out 
of a situation. But what is important is, we 
have to see that every section of our 
population is represented in the third 
important wing, or Estate as we call it, of our 
Constitution. Judiciary is important. We have 
to safeguard Its independence. I am one with 
my friends on the other side who have spoken 
in this regard. But, Sir, by making it a 
monopoly of a particular type of people, of a 
particular class of people, of a particular sex, 
by this 
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male chauvinism, we are not going to succeed 
in bringing our judiciary in tune with the hope 
and aspirations of our people. I repeat this 
again since the Law Minister might not have 
been attentive. I would like to have a 
categorical assurance from him that this 
process which he has begun would encompass 
women also. Sir, he must also continue the 
right approach that he has begun. Simply 
because there is an extremely successful 
lawyer, simply because he has fought some 
very important cases and, therefore, he 
becomes an extremely distinguished lawyer, 
should be considered for the highest judicial 
appointment— nothing of the kind, Sir, there 
are people who, have qualms of conscience, 
who would not take up cases wherein they feel 
that the larger social interest would not be 
properly served. That was the teaching to the 
father of our nation, Mahatma Gandhi, and it 
is in that spirit that we must look at the 
composition of our judiciary. Otherwise, the 
present criteria are not going to do good t0 the 
country. I know, I have been in the Gov-
ernment also, the present criterion, are how 
many years a lawyer has Heen in the legal 
professions, how many years he has put in in 
the judicial service not his outlook, his 
approach. I am not talking of 'committed' 
judiciary in that sense that Judges have to be 
committed to whatever Government is there. It 
is not that. What is important is that several 
good socio-economic measures which are 
going to affect the lives of the millions of our 
people must be viewed by the judiciary in that 
spirit. Merali an the basis of technicality or 
merely on the basis of somehow or other 
seeing as to how a law should be declared 
ultra vires, so that the benefits might not 
accrue to those lower below; if that approach 
is brought to hear on the composition of our 
judiciary, our future is dismal and dark. 
Thelrefore, as I said, the criterion has to 
change. The criterion has to take into 
consideration other aspects. Sir, here I am 
reminded of an Urdu  couplet: 

 
I will tell you that simply because the Judges 
have to be drawn from the legal profession 
and whoever is successful in the legal 
profession becomes entitled to be appointed 
to the highest judicial post—this has got to be 
given up because as the Poet says, on the 
highways of life all those who walk together 
are not necessarily like-minded travellers. 
What is required is1 there must be a unity of 
approach and thinking as far as the larger 
perspective and higher values are concerned. 
The Law Minister has explained his approach 
in a very careful manner by saying, the com-
mitment has to be to the Preamble. 

SHRI SHIV SHANKAR: Not only to the 
Preamble, hut to the Constitution also. 

MR. DEPUTY-CHAIRMAN: Preamble is 
also part of the Constitution. 

DR. RAFIQ ZAKARIA: Yes, when you say 
'Constitution', that Constitution gets 
interpreted by people having different outlook, 
by distorting the Constitution itself and it 
becomes a document which is not what the 
fathers of our Constitution or the founders of 
our Constitution had intended it for our people 
to be. It is a huge Constitution. It is a very 
large document wherein all kinds of 
provisions are there; efforts have been made 
in the past to twist and turn the scope of the 
contents in such a manner that even the most 
revolutionary measures which this Parliament 
has passed, have been declared ultra vires. 
And those measures, whether constitutionally 
correct or not according to the thinking of the 
highest judiciary, nobody can deny, were in 
the larger interest of the teeming millions of 
our people. Therefore, it is in that context that 
I have the urge the question of appointment 
upon the Law Minister. 



 

[Dr. Rafiq  Zakaria] » 
Now there is already much talk and I 

need not go into the transfer of Judges. 
Why did the farmers of the Constitution 
keep that provision? When it suits critics, 
they talk of the constituent Assembly, of 
what the fathers of our Constitution did. 
But when it does not suit them, they just 
ignore it. Why was that article right from 
the inception kept? It was kept with a 
view that no vested interest in judiciary 
may be created and where the 
Government comes to the conclusion that 
such vested interests are created, then the 
comforts and conveniences of the judges 
should not be the criteria but their 
approach and outlook. The criteria must 
always be what is in the larger public 
interest. . And from that point of view, 
again I will, say—of course,, the transfer 
should not be done malafide; the transfer 
should not be done in a vindictive 
manner; the transfer should not be done- 
because somebody is to be punished— 
but, certainly, if a particular High Court 
develops a particular kind of rigid, anti-
social attitude, then it is the duty of the 
Law Minister to see that proper balance is 
created. It is in that spirit that I leave this 
question of the transfer of the judges also 
in the hands of the Law Minister and I 
hope if it is to be done, it will be done in 
such a way that the larger good is the 
criteria and the basis'in doing so. 

SHRI GHANSHYAMBHAI OZA 
(Gujarat): Mr. Deputy Chairman, Sir, so 
far as the provisions: of the present Bill 
are concerned, they are hardly 
controversial. In my humble opinion, not 
only we should not grudge what is being 
accorded to them under the present Bill, 
But I would go-further and say that 
whenever there is a reasonable request 
from the Supreme Court or any High 
Court about some amenities here and 
there, I don't think we should grudge 
them. 

As has been rightly pointed out, people 
with lucrative practice are not willing to 
come over to the Bench. 

Unfortunately, there is no tradition in our 
country, as has developed in some 
countries, that whenever High Court 
judgeship or any post of judiciary is 
offered to any practising lawyer, he 
cannot refuse it; he has got to accept it. 
This is the way in which this profession 
is looked at. But, unfortunately, for 
reasons which all of us know, today this 
is not the situation and many posts are 
not accepted by friends with very lucra-
tive practice. I thought that, money apart, 
they are more than compensated by the 
status, by the dignity with which the 
society holds them. Therefore, I think 
whatever little amenities they seek from 
the Government, we should ungrudgingly 
give them. 

I will pick up the; thread from the last 
speaker. He made out a case that people 
from minorities should be appointed 
judges, that people from the Scheduled 
Castes and Scheduled Tribes also should 
be selected las judges and with utmost 
emphasis he put the case about female 
judges. I may immediately say—not that I 
have got any allergy about a judge coming 
from a particular caste or community or 
sex—not at all—but I do not think that we 
should insert this thinking in the selection 
of judges also. He was complimenting the 
Law Minister, and through him the Prime 
Minister, for selecting a judge from the 
Scheduled Castes. I may tell you that only 
yesterday the Supreme Court has he*ld 
that a judge selected is not selected 
because he is coming from a particular 
community or becjause he is a Scheduled 
Caste man, but because of his ability and 
integrity. I am very happy. This should be 
the standard. Look at the Constitution. We 
know the founders of the Constitution 
very well realised what sort of injustice 
was perpetuated for centuries on the 
Scheduled Caste andf the Schedulfed 
Tribe fellows. They had to be protected, 
they had to be given certain privileges, 
they had to be accommodated in Assemb-
lies and in the Lok Sabha and in some 
other places some reservation had to 
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be made for them. They have gone further and 
said in article 335 that we should make 
reservations for them in the Executive, in the 
Services also—may be this includes the High 
Court Judges also; I do not grudge there—
consistent with the requirements of efficiency. 
They have to be accommodated in all Services, 
even on the Executive side, but it should be 
consistent with efficiency. It is said; "The 
claims of the members of the Scheduled Castes 
and the Scheduled Tribes shall be taken into 
consideration, consistently with   the 
maintenance of efficiency of administration ..." 
So while their share in the administration is to 
be taken care of, their efficiency should be the 
standard; it must not toe at the cost of 
efficiency. Don't you think it is much more 
necessary to keep this criterion in view when 
you appoint the High Court Judges or the 
Supreme Court Judges? Integrity, efficiency 
and all these things should be looked into. • 
Otherwise, I think ultimately a time may come 
when we will all repent for this. After all, what 
are the instruments of development of this 
country? Our administration is the instrument 
of development. We collect cjrores of rupees 
through our administrative machinery and we 
spend them right from the village level to the 
public sector undertakings. So a poor country 
cannot afford to sacrifice efficiency. Efficiency 
should be there. I do say that we have social 
injustices perpetrated on the Scheduled Castes 
and the Scheduled Tribes, but we have to 
compensate them for those things in so many 
other ways, not toy bringing down the standard 
of efficiency in the administration—that is what 
I would urge upon the Law Minister—because 
otherwise we would be doing disservice to the 
whole community. I do not think I need press 
this point any further. 

SHRI BUDDHA PRIYA MAURYA: 
(Andhra Pradesh): Kindly give your views on 
one thing more. Why this portion 
"consistently with the maintenance of 
efficiency of administration" which is 
inserted in article 335 is not 

being inserted in articles 330 and 332? 
Efficiency of the Assemblies and Parliament 
is paramount. But why is this not being put 
there? Would you please let me know your 
reaction to this? 

SHRI GHANSHYAMBHAI OZA: 
Because there laying down the policy 
and influencing the thinking of the 
Government is necessary. But in 
administration efficiency should be the 
standard. Suppose it is left to them, 
they will not toe able to come and 
influence the deliberations in the As 
semblies and Parliament and, there 
fore, they must be given proper.......................  

SHRI BUDDHA PRIYA MAURYA: 
What I was saying is....................... 

SHRI GHANSHYAMBHAI OZA You  
will  have  your  time. 

MR. DEPUTY CHAIRMAN: You can 
explain it later on. 

SHRI GHANSHYAMBHAI OZA: For the 
benefit of knowledge of my friend I may tell 
him that I started my public life in the service 
of the Harijans. For .many years I was the 
President of the Harijan SeVak Samgh in my 
district. Even today I have the greatest regards 
for them— my friend from Gujarat will bear 
me out. I have the least grudge about those 
things. But, after all, when we are running the 
country and we want to develop a poor 
country, we have to keep it in view. What is 
the percentage of people who will be bene-
fited by this? They may be compensated in so 
many other ways, through education, 
employment and improvement of their 
economic standards. I do not have any quarrel 
about that aspect. But, at the same time we 
cannot sacrifice efficiency at the altar of 
communalism which is pressed by my friend. 
Now, Sir, a point was also made that we have 
got huge arrears of cases in the Supreme 
Court and in the various High Courts. It is a 
big tragedy that the Supreme Court takes so 
much time in disposing o'f cases.   In the High 
Courts also, we 
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[Shrj Ghanshyambhaj  Oza] 
know, there are arrears—in some High Courts 
more, in some High Courts less. Now on the 
one side we have got this picture of huge 
arrears. On the other side, what is the picture? 
e are so many vacancies in the High Courts 
,and in the Supreme Court. I know the 
Government has an explanation for that. The 
Government has an explanation for anything 
which is going wrong in this country today. I 
think they, must thank their stars that at least 
for three years some other Government was in 
power because they qan always make them 
scapegoats for whatever is going wrong even 
after that Government has gone. So, he will 
also find some scapegoats and say, "This thing 
was happening, that thing was happening and, 
therefore, there are so many vacancies in the 
Supreme Court which are still unfilled." If it 
had been a case of only the Supreme Court and 
the High Courts having vacancies, I would 
have perhaps accepted the argument, ;and I 
would have - rather yielded. But I find that 
there are vacancies in so many other places, for 
instance, in the public sector. So many persons 
are on deputation. The IAS people are on 
deputation. There are so many vacancies and 
things iare not getting on well. There are so 
many vacancies in other places also. Why 
should we go far? In the Khadi and Village 
Industries Commis-sipjn, there is a statute, 
there is a law that there shall be a statutory 
meeting every month, and three will be the 
quorum. For six months, only the Chairman 
was there. Who prevented you from filling up 
the vacancies in the Khadi and Village 
Industries Commission? For six months, the 
statutory meetings could net be held because 
the Government could not decide as to who 
should be appointed on a body like the Khadi 
and Village Industries Commission Therefore, 
they had to carry on their work in the absence 
of a quorum, in the absence of the statutory 
meetings, in violation of the provisions ct the 
law.    Who prevented them from nil-    j 

ing up those vacancies? I am just illustrating. 
I do not know what their difficulties are. 
(Interruptions). I can reply to him if he has 
any question. 

MR. DEPUTY CHAIRMAN: Please go 
on. 

SHRI GHANSHYAMBHAI OZA: Who 
prevents them from filling up such vacancies? 
But I know the pulls and pushes which This 
Government has to pass through. Maybe it is 
their care and they should worry about it. But 
I urge upon him, as he has taken up this case 
of appointing one Judge of the Supreme 
Court—maybe for reasons best known to 
Him; I do not know; anyway I am happy that 
a man with integrity and ability has been 
appointed—in the same way he should collect 
courage to appoint Judges in the various High 
Courts and also in the   Supreme   Court. 

Now, Sir, every now and then this concept 
of social justice is brought in. My friend who 
preceded me draw the attention of the House 
to the Preamble of the Constitution. The 
Preamble says: 

"WE, THE PEOPLE OF INDIA, having 
solemnly resolved to constitute India into a 
SOVEREIGN SOCIALIST SECULAR 
DEMOCRATIC REPUBLIC and to secure 
to all its  citizens: 

JUSTICE,  social,  economic and 
political;" 

This is written there to the Peamble. Now, 
what is the definition of "social justice"? Like 
the Chancellor's foot it will vary from 
individual to individual. Social justice is 
social justice. If you try t0 bring in your 
interpretation of social justice, then you will 
be tampering with something for which we 
shall all have to repent some time Therefore, 
we should be very careful. He said in the 
Lower House that the Government does not 
want a committed judiciary.    He says 



 

that the Government does not want a committed 
judiciary. But he does want a judiciary which has 
the same concept of social justice as he has It 
will be tragic if the judiciary must have the same 
sense of social justice as he has. He will 
immediately throw back, at me the Directive 
Principles of the Constitution. I know the big 
controversy that is going on between 
Fundamental Rights and Directive Principles. I 
also know the sanctity of the Directive 
Principles. But so many jurists have said that the 
Fundamental Rights have sever come in the way 
of implementing the Directive Principles of the 
Constitution. So many eminent jurists have said 
it. Fundamental rights have never came in the 
way of implementing Wi.at directive principles 
have said. So let us not takei liberty with 
something which is very sacred. The Minister 
wag telling us of what was going on in England. 
I just tell him that a , fundamental thing is 
fundamental to the Constitution. You cannot 
compare our situation with what is going on in 
England. In England Parliament grew from 
precedent to precedent over a number of years, 
from the time when the Magna Carta took place. 
The whole context is different. You may say, for 
example, truth, compassion, integrity, may have 
to be set aside to fulfil the directive principles of 
the Constitution. The?e are fundamental things. 
What has been enshrined in the Article dealing 
with fundamental rights in our Constitution is 
fundamental to our Constitution, to the structure 
of the society. If you tamper with them, you will 
do so at your cost and you will rue the day if you 
. dPi it. Therefore, I urge upon the Minister not to 
take lightly all that has been enshrined in the 
Constitution and not to go by temporary inter-
pretption. Fundamental rights arc fundamental. 
As I said, truth, integrity, eomoassion, all these 
things are also fundamental to the structure of the 
society, as the fundamental rights are. 

Then I come tQ the question of transfer of 
judges. I cannot understand the whole business 
of transfer of judges. They are not tehsildars, 
they are not collectors, that they are to be 
transferred. I am much aganist the transfer of 
judges. Judges should be allowed to stay in 
their own State and only in exceptional cases 
should there be a transfer. It is true thert, is 
provision for transfer of judges. But you 
should not transfer them ligluly. I know that 
there is a feeling amongst the judges that these 
transfers take place as a sort of punishment to 
them because they take certain attitudes, 
because their thinking differs from the 
thinking of the Government which may be in 
power for five years. The Damocle's sword is 
there always hanging on the judges, that if 
they displease the Government in power, then 
they will stand the order of transfer. 
Therefore, I say we should make it an 
exception, only in a very rare case should that 
be done. I know of a ■ case. I do not want to 
give the details. There was a v^ry big crisis in 
a particular High Court. I had to approach the 
then Prime Minister. He said, "Mr. Oza, they 
are not tehsildars, they cannot be transferred 
jwst like that, just because there is a certain 
incident or there is incompatibility." Not a 
single transfer too* e over a number of years. 
Ent now what do you see? Even a CI-Justicp 
is to fee transferred. I d0. not agree with what 
Mr. Shanti Bhushan said. I do not agree either 
with him or with anybody that they are in 
favour of transfer of Chief Justices. I think it 
will not be proper. After all we want to 
encourage the people. A Chief Justice living 
in a particular community, in a particular 
society, and knowing that particular language, 
knows all trt= fn? aftd outs. the 
susceptibilities, the structure of that particular 
society and it is good if he is left there. 

Mow ibout +he legal system. I may just 
draw the attention of the honourable Minister 
as to why these things 
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[Shri Ghanshyambhai Oza] 
are going on, why there are distortions in our 
judicial system. Simply because, we have 
established a judicial system which is perhaps 
not suitable to the social climate and other 
climates prevailing in this country today. We 
have taken it from abroad, from the British 
jurisprudence, and we have established courts, 
all our procedures and Acts, along those lines. 
Now the distinction between the two struc-
tures of society can be truly appreciated ... 
.(Interrwptioms). Unfortunately the Minister is 
not listening to me. I request him kindly to 
listen to me for a moment. We have all to 
think in a fundamental way. There is no use 
tinkering with the problems the country is 
facing. In such a situation, not only about 
judiciary, not only about democracy, about so 
many institutions, unless all of us put our 
heads together and evolvy some  I ions. I do 
not think we will be able to solve the huge 
problems that are facing us from day to day. I 
am not happy and I do not lay the blame for 
what is happening today at the doors of the 
ruling party. I tell you all politicians who are 
participating in the public life of this country 
are responsible for what is happening today in 
this country. What is happening in Bihar or 
what has happened in Baghpat or anywhere 
else is because we have not been able to create 
a social climate in this poor, democratic 
countrv. That is why we are facing this 
situation. 

Legal system is also a profession. I would 
request the hon. Minister to g° the Tee? 
Hazari Court which is under hh very nose and 
see for yourself whether it ha^ remained a 
profession or canvassing business. Just go 
there incognito and see what is the state of 
affairs ;n that court. There is no use tinkering 
with the problem here and there. We have to 
see how bes+ we pern this country demoerati-
cnJly. Unless we wreserve democratic norms. 
I do not think we will he make any progress in 
future,.. 

MR. DEPUTY CHAIRMAN: Please 
resume your seat.   Mr. Jaswant Singh. 

SHRI GHANSHYAMBHAI OZA: This is 
what I wanted to bring to the notice of the 
Government. Since I was asked to resume my 
seat, I do so. 

SHRI JASWANT SINGH (Rajas-1 than); Mr. 
Deputy Chairman, this is just a formality that has 
to be gone through. Anyway this gives us an 
opportunity to say certain things bearing on the 
total question of the judicial system. As far as the 
current Bill before the House is concerned, I J 
welcome it. I think anything which goes -towards 
improving the conditions of service of Justices, 
whether of the High Court 0r of the Supreme 
Court, is welcome. But I am sorry to say that the 
logic underlying behind this Bill has not been 
carried to its natural conclusion, namely, the 
lower judiciary. The benefits contained in the 
Bill, are not being given to the lower judiciary. 
That which prompted to improve the working 
conditions of the Judges has again not heen 
carried to its logical conclusion. I I    will come t0 
it a little later. 

We mouth lot of opinions about socialism, 
about equality and about the ratio between the 
highest paid and the lowest paid. The 
question is about the basic underlying 
philosophy of the judicial system. Those that 
work or interpret this system. I feel, need to 
be given that which is in harmony with the 
kind of judicial system that we want. Here is 
a pay-scale or salary or emoluments structure 
which was fixed in the late forties. We are 
now in the eighties. A very elementary 
arithmetical exercise on the inflationary spiral 
since then and secondly the fall of rupee 
value since then would indicate how 
meaningless; those benefits nnd service 
conditions are. In the late forties we fixed a 
salary of B* 4.000 a month fcr thr. Judges. 
What relevance has that figure +o the nresent 
day? I believe there     arp      Constitutional     
barriers. 
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And,   Sir,   one   does  not  want   to  go 
into the aspect of having a constitutional 
amendment, etc.    There are,  I notice,   
some  benefits  provided  here. After all, 
what are the  benefits that this Bill  is 
talking of?    This Bill is talking of a 
house which is to be tax free, of certain 
medical leave and of pensionable post.   
These are the three basic   things.    Now,   
house .has   been made tax-free.      It js  
purely  an administrative action  which    
has    been taken   and  it  is  very    
welcome.     If there is  any difficulty in 
raising the salary,  I  would  go  to  the  
extent  of making a recommendation that 
salary should be made tax-free.   If you 
cannot raise  it beyond    four    thousand 
;<ees,  then  at   least  you  can  make it  
tax-free.    You  should  make    the 
working conditions and living conditions 
of the Judges really worthwhile. They 
have no relevance to the times in  which   
they  are    living     because these  were 
decided long ago. I think one is going 
back to the question of the basic   
philosophy and it is this: What are we 
wanting out of our judicial system?   
Here, Sir, I would beg leave of the House 
and I would mention that the viability or 
the relevance of a judicial system can only 
be viewed in the   specific    setting of    a    
given society.   We are talking about a 
judicial system in a specific setting of our 
society.    What     is   its    background? 
What is the background of the India" 
situation?    The background    of    the 
Indian situation is. firstly, the inheritance   
of  the     Anglo-Indian    Judicial system.   
I think there are some very wonderful 
things in the Anglo Indian Judicial   
system   and  we   should  not reject that 
system outright.    I think, the concept    of 
habeas corpus,    the concept of providing 
the guilt and of not having to prove the 
innocence— because innocence is taken 
for granted—and  such  other concepts are 
all civilized  concepts  and  they continue 
to be relevant to the Indian situation. 
When we talk critically of having in-
herited     an     Anelo-Indian     Judicial 
system, let us by all means be critical. But 
let us not he critical of the totality of it.   I 
think when one talks of the 

relevance of the judicial system, one 
cannot help coming back to the first 
promise of the National Charter—and the 
first promise of the National Charter is 
Justice, Social, Economic and Political—
and by asking the question how we are 
going to achieve that promise. We have 
the system which is failing because of 
the weight of its own inner contradictions 
and the contradictions have nothing to do 
with the problem and the contradictions 
have nothing to do with the totality of the 
Anglo-Indian system, but hey have 
something to do with the functioning of 
the system. What we need is this: We 
have heard speeches here in which the 
Bench is found to be wanting and fault is 
found with the Bench. I think there is 
really a need for a reincarnation not only 
of the Bench, but also of the Bar. I think 
there is a reincarnation needed for the 
Bar also. It is fashionable these days to 
talk about the relevance of the Bench, the 
social relevance of the Bench. But the 
Bench, after all, comprises of people, 
people like you and me and it is not an 
extraneous body and it is reflective of 
that which the whole nation is all about. 
(Interruptions). Sir, I think there is some 
disturbance in the galleries. 

MR.  DEPUTY  CHAIRMAN:    That 
is all right.   Please continue. 

SHRI JASWANT SINGH:    I think they 
are not interested in hearing my i    speech. 

MR. DEPUTY CHAIRMAN:    Please 
go on.   There is no disturbance. 

SHRI JASWANT SINGH: Now, Sir, I 
think it has become fashionable these 
days to criticise the judiciary. One talks 
about the social relevance of the judiciary 
and one talks about the judiciary not 
moving fast enough and not keeping pace 
with the changing political opinions. I 
think there is a- saving grace in that. It is 
just as well. Secondly, when we talk of 
social relevance to the judiciary, why are 
we not talking af the Bar as well? Is the 
Bar repository of all that is good and is 
the judiciary repository 
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[Shri Jaswant Singh] 
of all that is bad? I have not got much time. 
There is this question of delay. I think it is a 
very vital question. Justice delayed is justice 
denied. It does automatically come to one's 
mind. There is delay. It is perceptibly there; it 
is undeniably . there. (Time bell rings). Now, 
I will quote from a speech given by a very 
eminent jurist: 

"Please be shocked to know that cases 
where death 'sentences have been awarded 
have been pending for years! Can there be 
anything more unconscionable about the 
justice system than this? Many civil cases 
pending in the trial court or higher court for 
decades, with the result that ultimate 
disposal takes so long as to bring heirs on 
the scene and to bankrupt, in the bargain, 
both sides equally. By the time, the 
Supreme Court disposes of a civil case, a 
quarter of a century would have elapsed 
since its institution in the court of first 
instance. Even criminal cases exceed a 
decade of longevity. It is terrible that hun-
dreds of cases from numerous States have 
come to the notice of the Supreme Court 
where large numbers of - people, in total 
disregard of human liberty, have been 
languishing in prisons, sometimes in fetters, 
sometimes in solitary confinement, with no 
court being aware of or expressing concern 
for the prisoner or the commencement or 
completion of his trial." 

Then, I think there is the absence in our 
total system of inter-communication between 
the Legislatures and the Judiciary. They are 
not two rival organisations; they are comple-
mentary. There is the instance of Bangalore 
Sewerage case, to which attention was drawn 
by the Supreme Court that Parliamentary 
drafting has resulted in the situation wherein 
there is an impasse. So it is not as if we are 
the repository of all that is good collectively 
or individually and the Benches are all wrong. 
So about the absence of   inter-
communication bet- 

ween the Houses and the Bench, I think I can 
only borrow it from some, where and ask for a 
New Deal for Indian Judiciary. We need a new 
judicial plan, a national judicial plan. A 
national judicial plan, I think in which the 
people matter, not as if individuals matter; 
individuals matter but not as an individual. 
Now, I think that is-the crux of the matter. If 
people matter and if the judicial system was 
such as was geared to people, then we would 
not have Baghpat, we would not have Belchi, 
we would not have Bihar. This is reflective of 
the sickness within ourselves—politically. I 
accept that I must also be contributing 
something to the social illness which is 
resulting in the barbarity which is taking place 
in Bihar. I am just as much responsible as you 
are. You are perhaps more responsible because 
you have the Government in . your hands. 

There is the question of the cost of justice. 

MR. DEPUTY CHAIRMAN:   Please 
conclude. 

SHRI JASWANT SINGH;     I    will take only 
two minutes.   There is the question of the cost 
of justice. I need hardly emphasize the point.   
You may have the finest law on   the   statute 
Book.   You may have the most capable Bench 
and the most perfect cooperation  of  the  Bar.    
But    is    the people    are    not  able to reach* 
that point  of    justice.    The    people    are 
denied it because the system is si«:h. The 
existing reality  of    the    Indian situation is 
poverty.    Sir, if the system  is  such  that they 
cannot reach to     the    point    of    justice,    
then is      no   r good.      Sir.      having      the 
on   eirtti   has   no   relevance.    As   I  started   
by  saying—the hon. Minister was 
unfortunately preoccupied elsewhere—the 
judicial system has to have relevance to a 
society and in that I think this cost and delay are 
two factors.   That is why I talk of a new 
national judicial plan as if people mattered.    
Finally, there are Members  from the Bench.    
T won't 
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repeat it. But J will say that you cannot 
compromise on judicial independence. I will 
not go into the ques. tion whether judicial 
independence is compromised by the 
executive having the right to transfer and 
promote and all the rest of it. Somebody has 
to transfer and somebody has to promote. But 
there has to be a method in these things. It is 
the question of an attitude of mind. As long 
as the attitude of the mind says that judicial 
independence is there, it is there. The second 
question which I keep on emphasizing is 
about reform. It is a very short quotation and 
I will conclude after it: 

"Reform of justice has many facets, but 
the ideology of reform is the constitutional 
fundamental of equal justice under the law. 
(I repeat it: the constitutional fundamental 
of equal justice under the law). Equal 
justice postulates independence of the 
justices, equal access to justice and law 
being an effective delivery agent of 
dharma. By dharma I mean those finer 
norms which command the assent of the 
community as a whole and sustain the 
social order as a healthy organism with a 
forward-looking perspective and emphasis 
on developmental dynamics. The goodness 
of man or satwa is, in this context of 
central significance." 

Thank you,  Sir. 
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SHRI NAGESHWAR PRASAD 
SHAHI: Exceptions are there. I am 
talking generally. There are exceptions.  
There are very honest people, very  
eminent  people.    I  do not say about 
them 
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SHRJ S. W. DHABE; I have not said 
that you should compare their salaries 
with those in the USA. I said that 
increases have been given in their 
salaries  from  time to time. 
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MR. DEPUTY CHAIRMAN: Why do 
you interrupt him? Let him make his 
point. He is not opposing the 
appointment. He is making his point. 
Why do you disturb him? 

 

But it is the care which our Government 
have taken to bring a Harijan into the 
Supreme Court. You should give .credit 
to us, Mr. Shahi. 

MR. DEPUTY CHAIRMAN:   He is 
not opposing it. 

 

MR. DEPUTY CHAIRMAN: Mr. 
Jain, do not disturb him. You will have 
your chance. You should have patience. 
Do not be impatient. 
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MR. DEPUTY CHAIRMAN: Mr. 
Jain, why are you disturbing him? Let 
him speak. You will have your chance. 
He has right to say whatever he wants to. 

SHRI NAGESHWAR PRASAD 
SHAHI: Sit down, sit down. (Inter-
ruptions) 

MR. DEPUTY CHAIRMAN: You 
have got a right to make your point. You 
can also reply to his point. Mr. Jain, I 
will request you not to disturb him. . . . 
,(Interruptions) He has said nothing 
which can be removed. 

PROF. SOURENDRA BHATTA-
CHARJEE (West Bengal): Mr. Deputy 
Chairman, one must speak in a decent 
way and maintain the decorum of the 
House. 

MR. DEPUTY CHAIRMAN: I am 
asking them, let them not unnecessarily 
get up and speak. 

SHRI P. RAMAMURTI (Tamil 
Nadu): May I tell the ruling party people 
that if some facts are given and they 
have got something to refute, they can 
do so when an opportunity is given to 
them to speak, but there is no use hurling 
abuses at the speaker, whether he did it 
in the past or not? If a wrong has been 
done, it does not mean that the same 
wrong should be repeated again by him. 
Is it a sensible thing to shout like that? 

I want to point out to Mr. Kesari in this 
connection that after all, when   two 
hands strike there fs noise and if one hand 
strikes, there is no noise. Suppose, we in 
the opposition shout. Unfortunately, the 
Opposition is' not 

 

MR. DEPUTY CHAIRMAN: Mr. 
Jain, you are unnecessarily standing up. 

SHRI BUDDHA PRIYA MAURYA 
At least not in Parliament. 
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a single party. It consists of so many parties. 
I am holding myself responsible for the 
member$ of my party, I cannot be held 
responsible for the members of other parties. 
But looking to the composition of the 
House, where there is one single ruling 
party, monolithic party, is it not for the 
leader of the party to see that the members 
of his party did not indulge in this kind of 
talking over every word? Is it the* way of 
talking? They are disturbing the entire 
parliamentary system. If there are arguments 
from one side, the other side could also 
argue out the case, refute the charges and 
finish up the matter. That is how I am 
accustomed to. 

Therefore, I will request them   to follow 
some decorum. 

MR. DEPUTY CHAIRMAN:  Please let 
him say whatever he likes. 
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SHRI NAGESHWAR       PRASAD 
SHAHI; The  advice  is    there;    the 
ion is  there  from  the  Govern 
ment of India.    Advice has got  very 

 

SHRI P.     RAMAMURTI:     Moral 
force. 

SHRI NAGESHWAR      PRASAD 
SHAHI: Yes, it has great moral force. 

 

 
SHRI       P.      RAMAMURTI;       Mr. I     
Deputy Chairman, Sir; as far as this Bill is 
cooceroed,   I support it.    But I   do   not   
think  jt  goes   far   enough. Because  what  is  
the  position  in the country   today?     Today, 
.the   position that  with  the value of the  
rupee in  tremendously  and with d    
chartered    accountants like my  ftiend  Mr. 
N. K. P. Salve I  do not know about you,  but 
I am laying   friends   like   you—earning   in 
five figures  and  even six figures  per month 
... 

SHRI   SHIV   SHANKAR:   He   goes 
oven  figures. 

SHRI P. RAMAMURTI; All right, seven 
figures. I stand corrected. 1 accept the 
amendment. You see, talented lawyers are not 
attracted to the Bench. This is the real position 
today. Therefore, something must be done 
with regard to this in order to attract talented 
people to the Bench. Therefore. I am not 
opposed to it. Even if something more is to be 
done, xtremely happy about it. But. Sir, in this 
connection I would like to point out one or 
two things which are not strictly germane to 
the to the three clauses that are there in the 
Bill, but which are germane to the 
administration of justice, the appointment of 
judges and all these things in this country. 
After all, during the last 30 years our social 
values have completely deteriorated. The fine 
values that we built up during    the    struggle    
against    British 

perialism have been completely 
obliterated, and judges are no exception.   As 
part of the society, they are 
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also influenced by that erosion of social 
values. Therefore, 1 - do not blame any 
particular individual. After all: the nature of 
the society also reflects on the nature of the 
judges, on the calibre of the judges that we 
get. Certainly there are exceptions to that, but 
that is a different matter. This is the position 
today. How to stop the rot? Something must 
be done to stop the rot. In this connection, Sir, 
I would like to point out that the Law 
Commission as early as 1956 or 1957—I do 
not remember—pointed out that "appointment 
0,f a judge has now become a political 
appointment". I am not saying this. This is 
what the Law Commission said. So it has 
started much earlier. Political pulls determine 
the appointment of judges. This was stated by 
the Law Commission after going into the 
various appointments that had been made. 
Political pulls may be exercised in so many 
devious ways. We cannot prove it. political 
pulls have hundreds ol ffireads and they are 
not known to the public. So my friend knows 
how they are exercised. When he was a 
lawyer he knew about it. Now when he is a 
Minister, he must be knowing much more 
about it. Therefore political pulls are 
exercised, and the moment' political pulls 
begin to operate, the quality of the B Court 
Judges and the Supreme Court Judges begins 
to. suffer. Therefore, one of the important 
factors is to see that in the anpointmer.c of 
judges, political pulls play no P^rt. Once that 
is introduced, all sorts of problems will come 
up. So political pulls should play no pmt in it. 
I do not want to dilate upon that. 

Now, in this connection, if you want to 
guard the independence of. the judiciary, then 
you should put an end'to the appointment of 
retired judges to lucrative posts under various 
things. I can understand that if a commission 
of enquiry is needed to go into some atrocities 
and so, on, a retired High Court Judge or a 
retired Supreme Court Judge should be  ap- 

ated. But now there are so many different lands 
of things that a Supreme Court. Judge, after 
retirement, aspires for or a High Court Judge 
aspires for. Once that aspiration is there and 
knowing human nature to be what it is, a High 
Court . Judge or a Supreme Court Judge will 
always try to please the powers that be. This is 
the actual position. That is why you are not able 
tQ get today people who are absolutely above 
board, who will not hanker after other jobs after 
retirement. If they do not hanker after other 
jobs after retirement, they will be totally in-
dependent. He will have the courage, whatever 
the consequences, whatever the Government 
may think, whatever the party in power may 
think; to say, ''I will stand by mu convictions." 
Otherwise this will not happen. For example, 
the Public Service Commission people wh0 
have retired cannot be appointed to any other 
office. Similarly as far as the Judges are also 
concerned, it must be done. I know the case of 
Mr. Sivashanmu-Probably he has been the best 
Speaker. He bad been a Member of this House. 
In 1953 he was offered appointment as a mem-
ber of the Public Service Commission. Rajaji 
persuaded him. He came to me at that time. I 
told him ''Don't accept this office. If you accept 
this office, they will say you are not fit for anv 
other office later. Don't accept this office." 
Despite mV advice. Rajaji was able to prevail 
on him and he accepted it. Then he came here 
as a Member of the Raiya Sabha. And when the 
time came for the election of Deputy Chairman. 
I suggested 'his name for the office. When I 
suggested his name for DepuW ChaimTniship 
or some such thin?, at that time, I remember. 
Mr. Gobind Ballahh Pant had stated that it was 
an office of profit and he could not be 
appointed... 

SHRI   B.   D.   KHOBRAGADE:      A 
wrong Interpretation. 
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SHRI P. RAMAMURTI; Whatever it might 
be, I am not concerned whether it was right or 
wrong. That interpretation prevailed. What 
can we do? Our interpretation does not pre-
vail. So the point is at that time it was stated 
that Mr. Siva Shanmugam Pillai could not be 
elected because he was an ex-Member of the 
Public Service Commission. That was the 
position at that time. He was an eminent man. 
In fact, I had never seen a better speaker than 
him in the Madras Assembly. He used ta pull 
up the ruling party also. Many of the friends 
here were not there at that time. At rate, that is 
a very salutary rule that once a person was 
appointed to a high office, afterwards if he can 
get some alluring thing, then, he will always 
aspire for that alluring thing and he will be 
hankering after that and therefore he will try 
to please the powers that are in position to 
give him that allurement. Therefore, it is 
absolutely necessary that after a Supreme 
Court or a High Court Judge retires, he will 
not be appointed to any office of profit, 
whether you call it office of profit or by a 
different name, he should not be appointed 
thereafter. On any commission of lirv for a 
public tnirpose if a retired judge is to be 
appointed, it is entirely a different matter, for 
example, a commission is needed to go into 
the Moradabad riots pr Harijan atrocities and 
things like that, it i<j a different matter. But 
appointment a? a Law Commission Member, 
this, that, all these things will not do. This is 
what T would like to point out first. 

Then the other point I want to stress js the 
question of transfer of judges. So much is said 
about transfer of judges. Thev are even 
talking of transfer of Chief Justices from one 
State to another, their attitudes and so on. T 
am attacking thus argument from n different 
point of view. I am not talking from a 
political point of view.   Many people might 
speak about 

it from the point of view of political 
motivation. But I am talking from the point of 
view of development and democracy in this 
country. By democracy I mean in this context 
judicial democracy. Judiciary has got to 
inspire confidence among the people. Before 
the judiciary even an ordinary man must be in 
a position to go, and argue his case even 
without the help of an advocate. The time is 
coming, with more education, people are pre-
pared to argue their own case. Now, unless the 
language of the High Court is the language of 
the common people, how can you expect the 
ordinary people to communicate with the 
court direct? , You see a poor man from a 
village appoints somebody as his lawyer. And 
when this lawyer speaks in the court, how is 
the poor man to know whether the lawyer is 
speaking really .for him or against him? Be-
cause, there are lawyers these days who 
collect bribe from the other party and are 
prepared to speak to the detriment of their 
client (who does not understand what is going 
c.h. The client ftom the village does not 
understand what the argument of his own 
lawyer is. This is the position. I am talking of 
some extreme oases. I am pot saying that this 
is the normal case. But. after all, there are also 
lawyers like that. My friend there knows 
them, he even knows them by name. There are 
alsc. lawyers of that type. Therefore, the point 
I stress is you have t.n have a court which 
inspires co"firience ;- the common neonle that 
justice is being done. Unless the proceedings 
of the High Court are also in the language of 
the State in which it i-   sitl  you cannot 
inspire con- 
fidence in the common people and justice 
cannot be done. And therefore democracy 
also cannot flourish. Languages, also, after 
all, cannot grow Hist like that. English 
language grew I,, its stature because English 
language is used for all purposes as far as that 
country is concerned. Similarly in other 
countries their respective lan  have cfrown 
bieeausp they use  their  language.    They     
use   that 



 

language for administrative purposes, for 
educational purposes, for parliamentary 
debates, for administration of justice, for 
teaching science, for teaching economics, for 
every purpose they use that language. It is 
how a language grows. A language does not 
grow merely because of a Shakespeare or 
somebody else. A language grows as a result 
of the people's contribution and the people 
developing it. That is a democratic process. 
Therefore, from the point of view of deve-
lopment of a language, from the point Of view 
of the fact that the common people must be 
able to participate in the administration and in 
the functioning of the courjts, and th^ey must 
see that the courts are functioning 
independently, our goal must be that the 
mother tongue of a particular State should be 
used even in the highest court. This must be 
the position. If you send somebody from other 
State to another State as Judge, he cannot 
understand the language of the State and the 
clients have perforce to engage lawyers. There 
are many people in my State who do not know 
English, but at the same time who can argue 
their case. Why should they be forced to 
engage lawyers? Therefore, from the popular 
point of view, from the point of view of deve-
lopment of democratic norms and from the 
point of view of development of different 
languages of this country and making them 
compete with all the languages of the world, 
the idea of transferring Judges or even the 
Chief Justice is wrong, though some 
recommendations have been made to this 
effect as somebody has said. 

the    Vice-Chairman       (Dr.    Raflei 
Zakaria) in the Chair] 

If you consider this broad aspect of 
the long-term development of all the 
language and the participation of the 
people in  all walks  of life,  this pro- 

,1   to  transfer Judges will  not fit 
into   it.    After all,  democracy means 

involvement  of  common  people   even 
the process of judiciary.    "For that 

purpose this kind of transfer will only 

hamper that process. I know this is not the 
subject under discussion. But since this is an 
occasion for us to speak about the entire 
gamut of judiciary, I am taking advantage of 
that. Normally I am not accustomed to widen 
the subject. Since I have got to support this 
measure, I could have done it in one sentence. 
But I am taking advantage of the conventions 
and practices in this House and I am putting 
forward these points for Mr. Shiv Shankars 
consideration and the consideration of the 
Government of India. 

THE  VICE-CHAIRMAN   (DR.  RA-FIQ  
ZAKARIA):     Mr.  Bhandare.    I would 
request Members to kindly be brief because by 
5 o'clock... 

SHRI MURLIDHAR CHANDRA-KANT 
BHANDARE (Maharashtra): I will no+ take- 
longer than what my predecesors have taken. 

THE VICE-CHAIRMAN (DR. RA-EIQ 
ZAKARIA): This does not apply to you 
only. It applies to all those who  will  follow 
you. 

SHRI DINESH OOSWAMI (Assam): 
Why can't you be a little more liberal with 
Mr. Bhandare for reasons best known? 

SHRI MURLIDHAR CHANDRA-KANT 
BHANDARE: Mr. Vic -Chairman, it 
gladdens my heart to see such a wide and 
sustained support for this measure which 
does so little for this very important and vital 
organ of our State, namely, the judiciary. 
When we discuss anything which concerns 
the amelioration of the conditions of the 
.Tudfes, my mind goes back to the famous 
words of Winston Churchill while asking for 
a raise in the salaries of Judges of the 
Supreme Court of England. This is what  he  
said: 

"The service rendered by Judges demands 
the highest qualities of learning, training 
and character. These qualities are not to be 
measured in terms of pounds, shillings and 
pence according to the quality of work- 
done. A form of life and conduct   far  more  
severe  and  res- 
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tncted than that of ordinary peopk is 
required from Judges and, though ritten, 
has been most strictlj served, They are at 
once privileged and restricted. They have 
tc present a continuous aspect oi dignity 
and conduct." 

Therefore, it is all the more necessary that 
we maintain this vital organ as pure, as 
independent, as free rom temptation, as free 
from fatigue, 

ree from anxiety, as possible to permit 
them to work and discharge their   onerous  
and  difficult  duties   to 

best  of their  ability. 
Sir, it would not be inappropriate on my part 
to remind the House that this position was 
recognised in the Constitution itself and their 
salaries are guaranteed and provided for in 
rite Constitution itself. One finds that article 
125 deals with the Supreme Court Judges' 
salaries and article 221 deals with the High 
Court Judges' salaries as laid down in the 
Second Schedule. And, Sir. it will be inte-
resting to note that the founders oJ our 
Constitution thought that four thousand 
rupees would be an adequate salary for a ' 
Supreme Court Judge, though the t Federal 
Court Judges earned much rtiore, and they 
.educed the High Court Judges' salary from 
Rs. 4,000/. to Rs. 3.500/-. But they thought 
that what was Rs. 3.500/. ld be consistent 
vpith the statu; and dignity of that high 
office. It is rndeed tragic that we have 
allowed the real incomes of the Judges to be 
eroded, because. Sir, it was told by Finance 
Minister in August last ihe value of the 
rupee, as compared to 1961, has fallen to 16 
paise today. Compare that with the salary of 
Rs. 3,500/- and you will appreciate hdw 
much drop or erosion in the real income of 
the Judges has been there. As a result of this, 
Sir, the consequences jiave been very grave 
and serious. The only field which d>ses net 
admit of any remission, of any Towering of 
Standards, i^ the quality of the Judges and 
that quality has fallen  and because of    that    
quality 

having fallen, the arrears are mounting and 
there is enormous delay in the disposal of 
cases. Days were there when everybody 
thought that the crowning moment for a 
lawyer was an invitation to join the Bench 
and, today, Sir, we find that all leading 
lawyers, all first-rate lawyers, are turning 
their backs against this high office. In this 
connection, I may do refer to what the former 
Chief Justice of India, the first Chief Justice 
ot India, Mr. Justice Kania, said on occasion 
of the inauguration of Supreme Court on the 
28th of January  1950.    He said; 

. ex 30  years  age,  the offer of 
judgeship to a member of. the Bar was 
considered a high honour the culminating 
apex of his career as a lawyer.   A Judge 
was respected ie people and recognised m 
ail* spheres.   In those days, as you may all  
know, the attitude towards  the courts  was   
one of  admiration  and almost  of    
worship.    That    honour and a life of 
comparative ease were considered  
sufficient    compen. to balance the financial 
loss which s  good     practitioner    suffered    
by Judgeship.     Unfortunately,     during  
the   las)   20   years, that respect for the 
position, status and dignity of a Judgeship 
has not been fully maintained.   Withou 
compensatory benefit or advav difficult, to 
presuade    a    good iitioner to accept a 
Judgeship We hope and trust that with the 
inauguration of the Republic... See  the  
hope  he  expressed  and  the situation we 
find!    The hopes thai expressed have been 
belied and they remain shattered.    He s;1: 

"J trust that (he 
inauguration 0f the Republic, the honour 
due to the position and status of a Judge of 
a High Court rind the Supreme Court will 
be fully restored. Unless the leading mem-
bers of the Bar accept Judgeship. it will be 
difficult to strengthen the Re nch and the 
hopes of producing great Judges cannot be 
realised." 



 

And, bir, in this context, I again hark 
back to what Sir. Winston Churchill said 
on the occasion which I have referred 
earlier.   He said: 

"The Bench must be the dominant 
attraction to the legal profession. Yet it 
rather hangs in the balance now and 
heavily will our society pay if it cannot 
command the finest characters and the 
best legal brains which we can produce 
and heavily will our country pay in an 
epoch where our relative material 
power has diminished and we do not 
sustain those institutions for which We 
are renowned." 

Therefore, Sir, what has happened is that 
with the quality of the Judges going 
down, there is a large amount of 
dissatisfaction among the litigants and 
the result has been that th'ere has been an 
unprecedented increase in the load of 
work of the Supreme Court. Formerly we 
had Judges like Justice Gajendragadkar, 
and when their judgments were written, 
nobody would think of advising the 
client to go to the Supreme Court. Today, 
in the case of 80 out of 100 judgments 
we look at, we advise the clients and say: 
Yes, you must go to the Supreme Court 
because all that is written there is really 
nonsense. I would appeal to the hon. Law 
Minister at least to provide a higher rise 
in their salaries as has been suggested by 
many Members or make their salaries 
income-tax free. I must say that 
somebody mentioned, and rightly so, that 
the Bar is also to be taken into account, 
and I would like to appeal to the hon. 
Law Minister to see that the lawyers are 
really deprived of the fringe benefits and 
cash incentives because of which they 
are easily tempted to turn their back to 
this office. I think that if one has to pay a 
part of what he has earned very correctly 
in the matter of tax, I do not think there 
would be much difference between what 
a Judge gets and what a lawyer would 
earn after meeting heavy expenses of his 
office. Therefore, I do appeal to the Law 
Minister to take steps in this direction. 
1384 R.S.—8. 

In this connection, I will invite the 
attention of the House to what the late 
Mr. H. R. Gokhale, when he resigned in 
1966 as a Permanent Judge, on this issue 
said—I quote: 

"It is not difficult to imagine the 
dangers inherent in a situation where 
the High Court Bench fails to attract 
leading members of the . Bar—both in 
relation to the existence and the 
continuance of a strong and independent 
judiciary, which is a sine quo non of 
real democracy. Members of the Bar, I 
have resigned because I honestly feel 
that in the present conditions I shall be 
doing injustice to my work if I continue 
in this state of affairs; for, the 
compensations which go with a Judge's 
position have very nearly vanished. I 
carry no sense of injury but I do feel 
greatly concerned about this state of 
affairs. I know it as a fact that this 
concern iB shared by many of my 
colleagues." 

This was in 1966. And in 1980 things are 
worse. There is no time to lose and we 
must now catch up to see that the 
independence of the judiciary is 
preserved. 

This brings me to certain aspects which 
it is customary to raise while debating 
such a bill. I advert to the question of 
appointment of Judges. 1 have carefully 
read the statement made by the Minister 
on the floor of the Lok Sabha, saying that 
delay in the appointment of Judges is 
somewhat implicit. I wish to join issue 
with him. It has been repeatedly said that 
delay in the appointment of Judges 
results in loss, a very severe loss, of 
Judge-hours 0r Judge-days, whatever you 
may choose to call them. And if we have 
to clear up the arrears, the least that can 
be done is that appointments are made in 
time. I may tell the Law Minister that 
everyone knows when a Judge is going to 
retire either in the High Court 0r in the 
Supreme Court. An exercise for 
appointment should be started well in 
time so that there is no  delay.    Tn this  
connection,  I am 
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bound to point out that very often it is the 
Chief Ministers of the States who d0 not 
forward the recommendations to the 
Central Government in time. I do hope 
that the Law Minister will send a circular 
to all the Chief Ministers, saying that 
there should be no delay in forwarding 
the recommendations to the Chief Justice 
of the High Court or their own re-
commendations so that appointments are 
made on time.  (Interruptions) 

When I speak of these appointments, I 
must also draw attention to the utter 
demoralisation which exists today among 
the members of the Bar over the manner 
in which the various Chief Justices of the 
High Courts have been recommending 
names. Caste-ism, favouritism and 
nepotism are playing havoc in the 
appointment of Judges. You make these 
appointments in one year or in a matter 
of V or 8 months and the youngest is 
appointed first without any rhyme or 
reason and the oldest is appointed last. It 
is all done in a matter of 3 or 4 months. I 
shudder to think as to what pulls weigh 
in the appointment of Judges. A time has 
come to implement and to give effect to 
the recommendations of the First Law 
Commission of which Mr. M. C. 
Setalvad, Attorney General, was the 
Chairman and of which both Mr. Chagla 
and Mr. Palkhiwala weia Members. They 
unanimously said that there is a 
preponderance of opinion that the Chief 
Justice must be from outside the State. \ 
do not know why there should be other 
considerations as pointed out hy Mr 
Ramamurti. We will see whenever such 
things come. I do not see why we are 
dragging our feet on this aspect of the 
matter. I do want to make it very clear 
that it is no use comparing the Judges 
with the Teh-sildars. Even in the Indian 
Administrative Service, top-most officers 
are transferred and no one says that be-
cause of their transfer they lose their 
independence. A Judge would not be 
worth his salt if he loses his inde-
pendence on a transfer. We are here to 
preserve, enrich and enhance the 

independence of  the judiciary.    W« are 
doing it so that justice will mean what it 
should mean to  the poorer people of the 
country.    If transfers are to be done, they 
should be done on proper guidelines.    
Let them not be done on the whims of the 
executive.   Let it not be done on the 
whims even of the Chief Justice.   Let it 
be done on the proper guidelines which 
we lay down.   We can lay down, for 
instance, that no Judge shall be Chief 
Justice in a particular High Court for more   
than   3   years so that after 3 years he 
goes to another High Court. Let transfer 
not be an instrument ot wrecking 
vengeance,   an   instrument which will 
destroy the independence of the judiciary.   
Let us have proper guidelines.   Let us 
have proper consultations.    Let us look 
into individual cases so that no    injustice    
is done.      If    there are favourites.    I 
would request the Law Minister to start  
transfering the favourites  first so that 
there is no allegation at all that you are 
using it as an instrument of oppression or 
an instrument which  will  affect  or  mar  
the  independence of the judiciary.   
Therefore, I would appeal to you to see 
that the balance is restored and the 
confidence is restored.    I  said in an 
interview which I gave in November" 
1979 that the chances of my son becoming   
a Judge of a High Court are so bright that 
he need not prove his merit at all.   The 
Judges can't be independent because they 
have to give independent and objective 
recommendations.   The judges are the 
victims of the existing system in which,  
as pointed out by one  of the  Members,  
the  important ro'es    are    played  by the  
economic-forces, the background of the 
families and so on and so forth over which 
a person has no say at all when he is born.   
In this connection, I must say that the 
Consultative Committee    of Law 
Ministry has  done the correct thing.    I am 
amazed that    the    Bar Council of India 
which in November 1979,  in  answer to  a  
questionnaire, said that Judges should be 
transferred the moment the Government 
wai changed, has changed its mind.   I do 
not think that such a body has dBny right 
to speak on behalf of the B« 
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and to change its opinions conveniently 
and convert itself from a professional 
body into a purely political body. I think 
the hon. Law Minister should take proper 
cognizance of these things. What has 
happened is that whatever we do and 
whatever our party does is always 
misunderstood and misinterpreted. It is 
always said that we are out to destroy the 
independence of the judiciary and so on 
and so forth. The history has shown that 
nobody has done for the independence of 
the judiciary as much as our Party has 
done. It is our creed. And, therefore, I 
will tell you one thing, Sir. If you want 
that the judiciary's independence should 
be enriched, I suggest that three things 
should be done. One thing is that what 
was intended by the Constitution should 
be provided, that is, a salary of Rs. 3,500 
in 1950, and its equivalent in 1980. I 
suggest that you provide an adequate 
pension for the Judges so that they do not 
practise. I know, originally there was a 
bar and that bar has been removed. It has 
been adversely criticised. And this 
adequate pension, I would suggest, 
should be at least half the salary of the 
Judges, and it will be quite fair compared 
to the pensions which the members of the 
Armed Forces get or the members of the 
Administrative Service or the Foreign 
Service get. But I do feel that this should 
be provided so that the dignity and the 
independence of the judges is main-
tained, so that they do not look forward 
this way or that way, and as somebody 
said that they do not go on paying visits 
to the Ministers, particularly the Law 
Minister, the present company being an 
exception... 

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): If the Law Minister 
had continued to be a Judge, he would 
have been entitled to a pension. 

SHRI MURLIDHAR CHANDRA-
KANT BHANDARE: And, thirdly, Sir, I 
think, there is some mis-conception. So 
far as I know the bungalow-is there. But 
one thing which I can say is that the 
Judges are getting a travelling allowance 
of Rs. 300.    The 

price of petrol has doubled. Now, you 
should increase that allowance of Rs. 
300 to Rs. 600 if you really want to see 
that what you have given them is 
maintained. Sir, when I think of this, I 
must come to make two further 
references before I conclude my speech. 
One is the recent sugestion of the Chief 
Justice of India. On the one hand, from 
what one reads in the newspapers, the 
Supreme Court seems to be resisting the 
transfers—this is from what we read in 
the newspapers because I have not talked 
to any Judge to find that out. I do not 
know why there should be a resistance if 
the transfers are on the basis of proper 
guidelines and after consultation with the 
Chief Justice of India. On the other hand, 
the learned Chief Justice says that some 
Judges of the High Court should sit on 
the Supreme Court Bench, and some 
Judges of the Supreme Court Bench 
should go and work on the High Court 
Benches. The fallacy is obvious. 

Sir, the last point to which I will make 
a reference—because it has been 
misunderstood and it has not been put in 
its proper perspective—is about one of 
the two recent appointments made by the 
present Government. For the first time a 
distinguished Judge of the Madras High 
Court, who happens to be a Harijan, has 
been appointed a Judge °f the Supreme 
Court. I take this opportunity to 
congratulate the Government for making 
these bold appointments. Let it not be. 
forgotten that somebody who has been a 
Judge of a High Court, somebody who 
has been the Chief Justice of a High 
Court is ipso facto eligible to be the 
Judge of the Supreme Court. But we are 
proud that out of this large net that we 
could throw, out of the extremely wide 
choice we have, we have chosen a Judge 
who is not only eligible by reason of his 
ability and merit but also belongs to a 
class in the society which had no 
representation in the highest citadel^ in 
the highest temple of justice. 

SHRI B.  D. KHOBRAGADE:   Pre-i    
viously we had Muslims. 
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THE VICE-CHAIRMAN (DR. RA-FIQ 
ZAKARlA): I said that. The Muslims had the 
representation in the highest court. 

SHRI MURLIDHAR CHANDRA-KANT 
BHANDARE: Sir, particularly I am happy 
because in my younger days, I worked for 
four long years among the Harijans in the 
Mazagon and the Grant Road areas. So, I 
know what it means to be brought up 

in those conditions. I know 4 P.M.   
how  difficult   it   is.    People 

who do not know can only say it; 
but I am glad that it is only under our 
Government led by Shri-mati Indira Gandhi 
we have reached that position where on merit 
a Hari-jan has become a judge of the Supreme 
Court of India. I do hope that this character of 
the Supreme Court will be maintained. I 
shudder, people say we are the best from 
Bombay—I also say the same thing to my 
clients —but I shudder if we were to have a 
Supreme Court comprised entirely of 
Bombay stock or this stock or that, Supreme 
Court, in order that it becomes an apex court, 
must represent jll the regions. It must 
represent the south; it must represent the 
north; it must represent the east and it must 
represent the west because it is then that the 
true picture of India, the true picture which is 
necessary for justice in our country is seen. 

And lastly, I would only say... 

THE VICE-CHAIRMAN (DR. RA-FIQ 
ZAKARIA): You are forgetting women. You 
talked of the north, south, east and west and 
you forget the other half of your own 
people... (Interruptions) I am only reminding 
him when he is talking in that vein, that an 
important omission is being made by Mm. 

SHRI MURLIDHAR CHANDRA-KANT 
BHANDARE: Sir, all that I ean say is that 
under the! Indian Penal Code, man includes a 
woman but I also agree that we should now, 
keeping in tune with modern things, think of  
it.    I  am   quite  sure,  my  friend 

Mr. Kulkarni will move an amendment that a 
woman should include a man. 

After all this is said, one thing I find... 

SHRI ARVIND GANESH KULKARNI: I 
can move any amendment you like but your 
friend Mr. Antulay wants another system. 

SHRI MURLIDHAR CHANDRA-KANT 
BHANDARE: There is only one thing which 
I shall mention and I have done. I find that in 
our administration of justice, as pointed out 
by my esteemed friend Mr. Jaswant Singh, 
there is no place for litigants. At present, the: 
whole system is as if it is a badminton match 
between the judge and lawyers. You go to any 
court. There are no waiting hall3 or common 
convenience for the litigants where they 
come with their woes and worries, sit there 
for five hours and sometimes day after day 
till their matter reaches and then it is 
suddenly adjourned. Therefore, I do hope that 
with the brilliant background of the present 
Law Minister, whenever he thinks of doing 
anything, he would keep the interests o* the 
litigants for whom the entire system of 
judiciary exists, in mind and see that proper 
legal aid is provided for, proper facilities are 
provided for, delays are avoided and justice is 
made cheap so that we really look forward to 
a truly democratic and socialistic Indian 
Republic.    Thank you. 

SHRI R. RAMAKRISHNAN (Tamil 
Nadu): Mr. Vice-Chairman, Sir, I rise to 
support this Bill which by itself is a very 
innocuous and a simple one. But as most of 
the hon. Members before me have raised very 
large issues, I will first confine myself to 
three very simple provisions of this Bill. The 
first one is about leave with full allowances; 
second one is about civil pensionable posts 
being changed and the third one is about rent-
free official residence. One point more and 
that is that the speakers before    me have  all 
spoken so well 
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and high about the High Court judges. 
But even the High Court judge is not to 
be believed, according to this Act, 
because even he has to produce a 
medical certificate from a doctor. Do you 
think that a person who is going to deal 
with the lives of the millions at people 
should be asked to produce medical 
certificate if he is sick? You can take his 
word for that. I would request the hon. 
Minister to delete the words "The judge 
should produce medical certificate" A 
judge is not a child and he should not be 
asked to produce a medical certificate 
like we were used to do in schools and 
colleges. Coming to the emoluments of 
the judges, all the previous speakers 
before me...   (Interruptions) 

SHRI S. W. DHABE: Sir, there is 
nobody in the Treasury Benches. 
(Interruptions) 

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): I have noticed it. 

SHRI R. RAMAKRISHNAN: It does 
not matter. This is the regard which they 
give for the judiciary. (Interruptions) 

SHRI S. W. DHABE: There should be 
somebody from the treasury benches, 
who should hear your speech. 

SHRI R. RAMAKRISHNAN: All that 
matters is... (Interruptions) 

SHRI B. D. KHOBRAGADE: At 
least, one Minister should be present in 
the House, if not from the game 
Ministry, at least some other Minister. 

THE VICE-CHAIRMAN (DR. RA-
FlQ ZAKARIA); Mr. Pandey, will you 
please find out? 

SHRI SUNDER SINGH BHAN-
DARI (Uttar Pradesh): Until the 
Minister comes, we should adjourn the 
House. 

DR. BHAI MAHAVIR (Madhya 
Pradesh): There may be some would-be 
Minister, if you happen to know. He can 
substitute for the Minister. 

THE VICE-CHAIRMAN (DR. RA. 
FIQ ZAKARIA); The Minister of State 
was here. 

SHRI SHIV SHANKAR: Sir, I am 
very sorry. 

SHRI R- RAMAKRISHNAN: Hoa. 
Minister, I did not raise any objection. 

SHRI SHIV SHANKAR: Sir, I sin-
cerely offer my apologies. I had to go 
out just for a minute. 

THE VICE-CHAIRMAN (DR. 
RAFIQ ZAKARIA): When the Law 
Minister went out, the Minister of State 
was here. I think, he did not realise. 

SHRI SHIV SHANKAR: I am sorry  
for the  inconvenience. 

SHRI R. RAMAKRISHNAN: Sir, I 
would request the hon. Minister, as he 
has come back now, to delete this 
medical certificate business and not to 
treat the Judges of the High Court and the 
Supreme Court as school boys. 

In this connection most hon. Members 
have asked for an increase in the 
emoluments of the High Court and the 
Supreme Court Judges. There can be no 
two opinions about it. My friend, Mr. 
Bhandare, who is a senior advocate of the 
Supreme Court, has talked about the car 
allowance to the judges. I should say 
what should be given is not Rs. 300 per 
month but 300 litre? per month. In these 
days, when the oil prices are being 
increased by the OPEC and other oil-
producing countries, if you fix a standard 
that so many litres per month would be 
given,) this would hel(p the judges to go 
about a little more care free. 

Now, I would like to mention one 
point. Of course, it may sound rather 
ludicrous on my part to mention it. But I 
am sure, in their heart of hearts, most of 
the hon. Members would echo my 
sentiments. Four hundred and fifty 
Member^ of Par« 
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liament out of a total of 780 Members in 
both the Houses- have signed a petition 
for an increase in the emoluments of . 
Members of Parliament. But the 
newspapers, my friends who are sitting 
there in the Press Gallery, made much 
about it and they gave a long list of the 
privileges enjoyed by Members of Par-
liament and I am told, the Prime Minister 
was reminded about the 40 or 50 per cent 
of the people living below the poverty 
line and said this is not proper for them. I 
would like to remind the Prime Minister 
as well as the Law Minister and the 
Finance Minister that if the Members of 
Parliament are to be very honest and if 
they should not be treated as some 
persons who should only sacrifice and 
provide national service, the emoluments 
of the Members of Parliament should also 
be suitably in-ceased. This is only by the 
way. 

Now, Sir, coming to the most im-
portant issues, the hon. Law Minister has 
talked about the wholesale transfer of 
Judges and also the question of 
appointing the Chief Justice of a High 
Court from outside the State. He wants a 
national debate on this. I do not knowj 
whether the august judiciary should be 
the subject-matter which shoul(j be taken 
to the street corners and talked about. Is 
it not enough if the Members of 
Parliament, who are duly elected by the 
people and by the States, talk about it 
and if they come to any conclusion that a 
particular system is best suited, it should 
be done. 

Sir, I do not agree with Mr. Rhandare. I 
do not know about the previous Par 
Council. But the Bar Council as it exists 
today, has expressed an opinion and you 
will appreciate that the Bar Council is a 
dulv elected and legally constituted body 
representing various interests. I know 
other lawyers have also held a, 
conference and expressed an opinion. 
This Par Council has, in no uncertain 
terms,  expressed  an  opinion 

that the independence of the judiciary 
will not be there if this transfer of judges 
is -effected. In this connection, I would 
like to refer to the 80th Report of the Law 
Commission of India, in regard to the 
transfer of High Court Judges. On page 
95, they have said: 

"We shall now advert to the question 
of transfer of Judges of the High Court. 
Regarding this question we would like 
to emphasise that we are normally 
against the transfer of Judges of High 
Court from one Court to the other as 
such power is liable to be abused and 
impinges upon the independence of the 
judiciary." 

Even in the 14th Report, the earlier Law 
Commission at page 99 has said: It would 
be unjust to treat members of the Bar of 
the service, appointed to the High Court, 
as suspect who need to be transferred 
from place to place to get them to correct 
standards. Free transfers are, therefore, 
inadvisable and the power given under 
article 222 of the Constitution should be 
used as an exception rather than a rule. 
This is what the Law Commission has re-
ported in the 14th Report, many many 
years back when luminaries like Justice 
Setalvad and other were there. It js there 
even in the 80th Report of the Law 
Commission. Therefore, if the 
Government has to respect the report of 
the Law Commission, they should also 
see what the Commission has to state and 
not merely go by what the people or the 
committed people have to say. 

Here I would like to state one more 
thing about the question of appointing 
Chief Justices from outside the State. For 
example, in Tamil Nadu they have passed 
a legislation and } think it echoes the 
sentiments of 4 and a half crores of 
people who speak Tamil, that Tamil 
should be the Court language. Our Chief 
Minister, Mr. M.G. Ramachandran, has 
stated on 8th August that it is the right of 
the people of Tamil Nadu to 
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have Tamil as the Court language. The 
Government is also making serious 
efforts to extend the use of Tamil to all 
branches of the judiciary, to facilitate a 
complete switchover. Tamil Shorthand is 
also being improved. Therefore, it would 
not be proper to impose Judges of other 
States who do not know Tamil. 
Therefore, Sir, Tamil Nadu will not agree 
to the proposal that the Chief Justices or 
the Judges of the High Court should be 
from outside the jurisdiction of the State. 
I think it is quite legal and just that the 
State is consulted in this matter. I would 
request the Law Minister that instead of 
having a national debate he should write 
to all the Chief Justices and get opinion 
of all the persons before taking a final 
decision on this matter. 

THE VICE-CHAIRMAN (DR. 
RAFIQ ZAKARIA): You see, time is 
allotted acoording to the party. So, you 
must realise that, because we are 
scheduled to adjuom at 5 O'clock and 
still there are about six speakers. The 
Minister has also to reply and then the 
Bill has to pass. So, some time limit has 
got to be placed. 

SHRI SUNDER     SINGH BHAN- 
DARI:      The  ruling  party Members 
could have been restricted to use a 
lesser time. 

THE VICE-CHAIRMAN (DR. RAFIQ 
ZAKARIA): Why should it be? In fact, 
as far as the ruling party is concerned, 
only, two Members have spoken from 
that side. When you are talking, you 
must also see to that. You are a 
responsible Member. You see, what is 
happening is, the speakers who are 
remaining.. . 

SHRI NARASINGHA PRASAD 
NANDA: Now you are in the Chair. Let 
the ruling party speak for itself. 

THE VICE-CHAIRMAN (DR. 
RAFIQ ZAKARIA); Even if I am in the 
Chair,    I have    got to give an 

assessment. There is no question like that, 
Mr. Nanda. You sit down. ' Mr. Bhandari, 
my difficulty is that many of the 
remaining Members are from the group 
'Others' who have very little time in 
allocation. 

SHRI SUNDER SINGH BHAN-
DARI: I do not dispute your discretion. 

SHRI AMARPROSAD CHAKRA-
BORTY (West Bengal): This is such a 
matter where we would also like to be 
given a chance to speak. 

SHRI B.D. KHOBRAGADE: At the 
same time, the Members from other 
groups are always suffering. Firstly, they 
do not get enough time. Secondly they 
are called at the fag end of the debate so 
that all the points are already covered by 
other speakers. 

THE VICE-CHAIRMAN (DR. 
RAFIQ ZAKARIA); That depends upon 
the strength. 

SHRI B. D. KHOBRAGADE; During 
the whole session I have not made a 
single speech. I will be speaking for the 
first time in this session. In that case, will 
my time be taken away because I belong 
to 'other groups'? I must be given enough 
time. . 

THE      VICE-CHAIRMAN       (DR. 
RAFIQ ZAKARIA\ Mr. Khobragade, 
you have occupied    this Chair with 
distinction.   You   know  the   difficulty 
under which the presiding officer has to 
function    in  a democratic set-up. After 
all, the strength of the various parties and    
groups have    got to be taken  into  
consideration  while  allocating time. 
Moreover, the time allocation is made by 
the Business Advisory Committee and 
still I am trying, as far as possible, to 
adjust all. As  far  as you  are  concerned,  
Mr. Khobragade,    I  am prepared, 'taking 
into  consideration  your  seniority  in 
public life, to see that you are properly 
accommodated. 
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SHRI B.D. KHOBRAGADE: It is not 
a question of an individual. I am making 
a different case for other •mailer groups 
Their legitimate rights must be 
considered. 

SHRI SITA RAM KESARI; Sir I 
would like to inform that according 
to the allocation made by the Busi 
ness Advisory Committee every party 
has been given time according to 
their strength and for 'Others' there 
are 19 minutes only, still the speak 
ers take more time than they are 
given. fj 

SHRI AMARPROSAD CHAKRA-
BORTY; 'Others' must be given more 
time. 

THE VICE-CHAIRMAN (DR RAFIQ 
ZAKARIA): Only co-operate wiHl me 
by being brief. 

SHRI R. RAMAKRISHNAN: Sir, for 
both the interruptions I was not 
responsible. Earlier the Minister left. So 
the time must be credited to me. 

Coming to the points, I want to say that 
in Andhra Pradesh the Chief Justice had 
to go to the court for getting a medical 
advance. The reason why I am bringing it 
here is that it is said that the Judiciary has 
to functioning free from the Executive 
and the Legislature, i do not know what 
considerations weighed not to grant him 
the medical advance when he asked to go 
to the United States and then he had to go 
to the court and fortunately they directed 
the Government to give him the advance. 
What I am coming to say is that the 
Judiciary should be kept high. It is the 
last bastion for saving democracy in this 
country and it is, therefore, necessary that 
all sort of personal whims and fancies 
should not be brought. I am sure hon. 
Shri Shiv Shankar is quite convinced 
about what I say. 

Now I come to one very important 
issue. The Judges of the High Courts and 
the Supreme Court should be given a 
higher order in the warrant 

of precedence and protocol which is 
maintained by the Home Department or the 
External Affairs Department or some such 
Department. Now the Supreme Court Judge 
is ranked as a Minister 0f State. It is only fit 
that he should be ranked as a Cabinet Min-
ister or above. That is a small point, i which, 
I think, the Law Minister can consider. 

Another important point on which the 
Minister made pronouncements in and 
outside the House is about the 
composition of an All-India Judicial 
Service. We are surely open to 
suggestions in this regard. If something 
practical can be worked out, our State 
and my Party will be too willing to 
cooperate. 

One more thing, the final thing, is that 
the cost of legal aid is becoming more 
and  more. 

THE VICE-CHAIRMAN (DR. 
RAFIQ ZAKARIA): That is not within 
the scope of this Bill. 

SHRI R. RAMAKRISHNAN; So 
many other things have been referred  to. 

THE       VICE-CHAIRMAN (DR. 
RAFIQ   ZAKARIA):    i am sorry I 
will    not    allow    it.  Legal aid hat 
nothing to do with the Bill. 

SHRI R. RAMAKRISHNAN; What I was 
coming to say is that it is very difficult for a 
person from Madras to come to the Supreme 
Court. We are saying that a person has to 
incur a lot of incidental. expenditure. There-
fore, what I am trying to plead for is a 
Supreme Court Bench at Madras. Madras is 
well known for itg Judiciary. We should 
have a Supreme Court Bench at Madras. 
And also our Government has been asking 
for « High Court Bench at Madurai. All 
these things will! help democratic India. I 
am sure our hon. Prime Min-i ister as well as 
you and the Law Minister will agree to these 
proposals In the right perspective. (Time-
belt rings) sir, since you g0 on ringing the 
bell, I do not protest like others, but I keep 
note of this that in this 
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House    only the    crying babies    get 
milk. I want to remind you that you will 
see it in the reminder of your career  that    
I will    also  be sitting there by the Grace 
of God. 

Thank you. 
THE VICE-CHAIRMAN (DR. 

RAFIQ ZAKARIA): Mr. Gopal-samy. 
But please be brief. 

SHRI    V.    GOPALSAMY     (Tamil 
Nadu):     Mr.    Vice-Chairman,    Sir, 
Judiciary is the only system in which the    
emoluments    have    gone down since the 
days of Independence. Sir, I will fail in my 
duty if I do not congratulate   the  hon.   
Law  Minister and the Government    for 
appointing an    eminent    person hailing 
from a section    wh<ch    was   suppressed   
for thousands    of    year in the name of 
religion,    in the name of the caste system, 
according to my view, in the name  of  
God, to the highest  forum of the Judiciary 
in our country. My hats off to the 
Government. I beg to differ  with  Mr.   
Oza  and  also  with Mr.   Shahi.   They  
were  saying  that these  people  have     
been  appointed because    they    have    
got merit;  so there  is  no  credit   for the 
Government. I differ    with them    
because, when    two    persons have the 
same merit and the same ability, we have 
to give weightage and preference to the 
man who belongs to a particular section 
which has been deprived of the 
opportunity in the society. Sir, in this  
context,  I remember when my Party,    
DMK,    was ruling in Tamil Nadu,    
when    Mr. Karunanidhi was the Chief 
Minister, in the history of 125 years of 
Judiciary, it is we who appointed a person 
coming from the Harijan    community    
to    the    High Court, and that person was 
none other than  hon.  Appaji Varadarajan,  
who has  been elevated     to the Supreme 
Court.  And I may also refer to the fact 
that it is we who appointed a person    
coming    from    a backward community,     
a     particular     martial community, for 
the first time in the history of Judiciary in 
Tamil Nadu. I refer to Justice Rathnavel 
Pandian. Now they have  distinguished 
them- 

selves as men of calibre and capacity. So 
I say this aspect should be looked into. 

As the time at my disposal is very 
short and Mr. Vice-Chairman, as you 
have also directed me to be brief, I want 
to confine myself to the relevant points 
that have been raised in this Bill. This 
Bill speaks about some benefits to the 
High Court and the Supreme Court 
Judges. The first benefit is that of rent 
free accommodation provided for or the 
house rent allowance in lieu thereof has 
been made free of income-tax. I welcome 
it. The next thing is that the Judges of the 
High Courts and the Supreme Court will 
be entitled to leave on full allowances 
equal to the monthly rate of pay for 120 
days as against 45 days, if the claim w 
made on medical grounds. 

Sir, I would like to appeal to the hon.  
Law  Minister that these  amenities are not 
at all adequate because the Judges hardly 
ever speak in their own case, it is we who 
have to decide things. Unless we are 
prepared to provide better     amenities,  
better emoluments, it will be very difficult 
to draw the best talent from the Bar to the 
Bench. Sir, if there is no feasibility    to    
raise the salary of the Judges, then such 
other things as the other  Members  
suggested  like  raising the car allowance 
of Rs. 100 to these Judges by making it 
triple on account    of    a huge hike in 
petrol price should    be taken into 
account. Also one more point. The 
sumptuary allowance of Rs. 300 that the 
Judge* of the Supreme Court and the 
Chief Justices of the High Courts get 
should be increased since they have to re-
ceive a number of callers, including 
delegations. So that can be raised t» Rs.  
600.   Sir,  the Judges'  retirement benefits  
need   our  attention.  Pension should be 
made almost three-fourtni of the monthly 
salary at the time of retirement.     The     
present    scale is Rs.   2,200  per  annum  
for  the  High Court Judges  and Rs.   
2,800 for th* Chief Justices of the High 
Courts and the Judges of the Supreme 
Court. So 
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that can be increased and should be 
increased. And also the retiring Judges 
should be given priority in acquiring 
houses. (Time-belt rings) Sir, I have still 
to make some more points. Please be 
reasonable. So in that regard, in various 
Government-sponsored housing schemes, 
the organisations should be directed to 
give priority to the retiring Judges. In this 
context, it will be very relevant if I bring 
to the notice oi the Government the 
conditions of the members of the lower 
Judiciary also. Their conditions are very 
bad. They ahould be improved. Sir, I am 
told that they are suffering a lot. They do 
not get medical facilities. They do not get 
any medical allowance as the High Court 
Judges get. Yesterday I went through a 
letter to the Editor in the Indian Express 
of the 2nd December. It says; 

I refer to the pathetic report from 
Madras about some subordinate judges 
in Bombay being slum dwellers while 
some others travelling about 80 kms. 
daily to reach their offices. "The living 
conditions of these judges left little 
time to read, reflect, recollect or 
decide. This left ttyem at the mercy of 
the enemies of social justice." 

They have to travel in the crowded buses 
in the company of litigants and the 
accused and carrying papers, case files. 
This involves a great risk also. So 
transport facilities should be given for 
them. Also their living conditions are 
very bad. They cannot afford to give 
proper education to their children. That is 
whv they are open to temptations of 
various kind. 

Sir, judiciary is the bulwork of our 
democracy. The judges hold a unique 
place in our society. Edmund Burke said 
'Judiciary is the aim of all law and 
Government and the guiding principle of 
a civilised society." Two thousand years 
ago, Socrates narrated the qualities of a 
good judge.  He said, first,  a  judge 

should hear cautiously; secondly, a judge 
should answer wisely; thirdly, a judge 
should decide soberly; and lourthly, a 
judge should deliver justice impartially. 
These were the characteristics which he 
mention. Sir, great men think alike. The 
hon. Vice-Chairman also gave a very 
good couplet in Urdu. I remember also, 
one couplet from "Tirukkural" written by 
the great Tiruvalluvar: 

"Saman    seithu    seerthookkhum 
kol pol 

Amaindoru  pfel Eodamai  sanrui-
rukku ani." 

It means, like the balance holdings the 
scales equal, a poised mind is the jewel 
of the wise. So, even 2,000 years ago our 
great scholars have thought like that. So, 
judiciary holds an important place in our 
system. (Time-bell rings) One word 
more. The judiciary is not a stumbling 
block for the welfare of our country or 
for the. development of our country. I 
would like to quote here what the Chief 
Justice of the Supreme Court, Hon'ble 
Mr. Chandra-chud said when he 
inaugurated the city civil court at 
Bangalore, as reported in the Hindustan 
Times of the 18th November: 

"Inaugurating the Bangalore city 
civil court, he said the judiciary was 
the most powerless wing of the 
administration. It had neither the 
power of the sword nor the power of 
the purse, he said and pointed out that 
any judgment by the court could be 
subsequently reversed by the 
Government through amendment to the 
Act concerned. He regreted that when-
ever an Act was struck down or a 
dissenting note expressed, some 
termed it as a confrontation bet-teen 
the judiciary and the Government. The 
judges were no stumbling block in 
realising the social goal. They only 
interpreted the laws framed by 
Parliament" 

So they are not contradictory, they are   
complementary   to   each other, 
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the judiciary and the executive. It is we 
here who enact laws for the welfare of the 
dpuoitry. The judiciary is respected not 
only in our country but throughout the 
world •lso. So, in this context I would 
like to request the Law Minister to con-
sider whether some more amenities and 
facilities and increased salaries can be 
given to the judges. Thank you very 
much. 

SHRI B. D. KHOBRAGADE: Mr, 
Vice-Chairman, Sir, I rise to support this 
Bill. Because of the inflationary pressures 
which have been increasing tremendously 
during the last so many years, the value 
of the rupee has been eroded. Therefore, 
nobody should grudge an increase in the 
emoluments of the judges. The emolu-
ments of the judges should be increased 
and their service conditions also must be 
improved so that we can attract to the 
Bench better qualified persons. Of course, 
it will not be possible for us to attract the 
best advocates because as pointed out by 
so many Members earlier, the lawyers are 
after their lucrative practice. Advocates 
who are earning thousands of rupees per 
month will not give up such lucrative 
practice to come on the Bench of the 
High Court pi the Supreme Court. 
Therefore, it will not be possible for us to 
attract the best talent. But even then we 
can have better judges if we make 
improvements in the service conditions 
and the emoluments of the judges. This is 
very important because we want to 
maintain the independence of judiciary. 
For successful functioning of democracy 
an independent judiciary is most impor-
tant. Therefore we must make every 
effort to see that the independence of 
judiciary is in no way hampered. But it 
does not mean that for the independence 
of judiciary we should have a committed 
judiciary. Now-a-days the phrase 
'committed judiciary' has acquired a 
particular meaning. It means that the 
judiciary should be committed to an 
individual or to a party.   We do not want 
such 

sort of committed judiciary. Of course, at 
the same time I would like to emphasise 
that judiciary should not create obstacles 
in bringing about social and economic 
changes which are most essential for the 
progress of this country. From that point 
of view I would like to suggest that even 
though we do not have any committed 
judiciary, even then judiciary should 
function in such a manner that we can 
bring about social and economic changes 
in this country. 

So far as the functioning of the 
judiciary is concerned, some Members 
have already referred to the arrears of 
cases. Thousands of cases are still 
pending in the Supreme Court and the 
High Courts. There are hundreds of cases 
which are pending for more than ten 
years. Thousands of such cases are 
pending for more than ten years. As some 
honourable Members have, pointed out 
earlier, justice delayed is justice denied. 
If cases cannot be decided within a short 
time, then I think justice is not done; on 
the contrary, injustice is done. We have, 
therefore, to take that factor into 
consideration and see that proper steps 
are initiated so that the arrears in the 
Supreme Court land the High Courts can 
be wiped out. Many suggestions have 
been made in this respect by honourable 
Members. The Law Commission has also 
gone into this problem. I would request 
the Minister to study all these suggestions 
and make an effort to reduce the arrears 
in all the courts. In this connection I 
would like to make one suggestion. The 
Supreme Court and the High Courts 
enjoy long vacations. Would it not be 
possible to curtail the vacations, so that 
the judges of the Supreme Court and the 
High Courts can devote more time for 
hearing and deciding the'pending qases 
and thus reduce the arrears? I would like 
the honourable Minister to take this 
aspect into consideration for reducing 
arrears of cases in the Supreme Court and 
the High   Courts. 
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Some honourable Members have made 

a reference to the appointment of a 
Scheduled Caste judge in the Supreme 
Court for the first time. I would like to 
join other Members in congratulating the 
honourable Minister on making this 
appointment to the highest judicial forum 
in this country. EVen then I am surprised 
that there are certain individual in this 
country who do not like this. They have 
gone to the Supreme Court challenging 
this decision of the Government. 
However, I am happy that the Supreme 
Court has rejected the petition and stated 
that the appointment of the two judges is 
legal and according to the provisions of 
the Constitution. The Chief Justice, Mr. 
Justice Chandrachud and Justice A. P. 
Sen have said in their judgment yesterday 
that these appointments have not been 
made or recommended for any 
extraneous considerations of caste, 
community or religion. This is what they 
have said in their judgment. On the other 
hand, both of them have said that these 
appointments were made because of the 
ability and integrity of the two indi-
viduals concerned. Therefore, Khis is the 
first time any Scheduled Caste man has 
been appointed to the highest forum of 
judiciary and I extend my congratulations 
to the honourable Minister. At the same 
time I also congratulate the two judges of 
the Supreme Court for upholding the 
decision of the Government. The Law 
Minister was jubilant because a person 
from the Scheduled Caslte ha? been 
appointed. Is that a cause for jubilation? 
Let there be three or four Judges in the 
Supreme Court  belonging to Scheduled 
Castes. Then only it should be a cause for 
jubilation. In the judgement they have 
said that the appointment is not on con-
siderations of caste or community but 
because of their integrity and ability I 
would" like to ask the hon. Minister 
whether there are no Advocates or 
persons who are competent and full of 
integrity among Scheduled Castes? If 
there are, why don't you appoint more 
judges to the Supreme Court, 

or—let me come down to the level of 
High Courts—High Courts? Let the hon. 
Minister stand up and tell us how many 
Scheduled Castes Judges are there in 
various High Courts? Not many. In many 
High Courts there is not even a single 
Judge from the Scheduled Caste... 

THE VICE-CHAIRMAN (DR. RAFIQ 
ZAKARIA): I gave the figure. Out of 
405 only 5 Judges are there. 

SHRI B. D. KHOBRAGADE: Is it 
flattering for the Government or the 
Minister? Is there any cause for the hon.    
Minister to feel jubilant? 

THE VICE-CHAIRMAN (DR. 
RAFIQ ZAKARIA): If you congratu 
late him, will he not feel jubilant? 

SHRI B.   D.     KHOBRAGADE;    I 
congratulate him. He should feel happy 
and satisfied, not jubilant. 

Then, what about subordinate judi-
ciary? I will quote from our experience in 
Maharashtra. There are 80 District 
Judges and out of 80, there is only one 
from the Scheduled Castes. There are 
hundred of Assistant Judges, but there are 
only two or three from the Scheduled 
Castes. Is there any reason for the hon. 
Mia-ister to be satisfied on this account 
also? 

SHRI SHTV SHANKAR: I am not 
satisfied. 

SHRI B. D KHOBRAGADE: There is 
no question of not being satisfied. He is 
occupying a position of authority and it is 
his responsibility to see that the policy of 
the Government is implemented in the 
judiciary also. 

THE VICE-CHAIRMAN (DR. 
RAFIQ ZAKARIA): Let the vacancies 
occur. 

SHRI B. D KHOBRAGADE: There 
are number of vacancies, but they are not 
being filled in by candidates from 
Scheduled Castes for the alleged reason 
that they are not qmali- 
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fied or competent or efficient.   In this 
connection, I would like to draw the attention 
of the    Minister to      the policy   of     the   
Maharashtra     Gov-emment^     so     that     
other     States also    can    adopt    the same    
policy. Maharashtra      Government  has   said 
that even in judiciary there     should be 
reservation in the matter of   recruiting  Judges   
and  judicial  Magistrates.   When there is a 
question   of promotion from civil  judge to 
Assistant Judge or from Assistant     Judge to 
District Judge and so on the High Courts are 
prevailing upon the State Governments     not  
to     promote  the Scheduled Caste Judges.    
The Maharashtra  Government wants people to 
be appointed in the judiciary service from 
Scheduled Castes, Muslims and other weaker 
sections. Whenever they make such a proposal 
the High Courts are not paying any attention. I 
may recall one incident.   Now Mr. Antu-lay 
happens to be the Chief Minister. Some years 
ago he was the Law Minister.   He turned 
down three or four time the proposal sent by 
the Bombay  High Court  just because  it did 
not do any justice to the weaker sections.    We 
want persons like      Mr. Antulay who  has     
raised  his  voice against the judiciary, though   
I    do not agree with him in what he staid 
about Presidential  form of  Government.   I do 
not agree with what    he said in this respect.   
But I appreciate his courage as then Law 
Minister in throwing away the list submitted 
by the High Court and saying:   I      do not 
accept it unless and until   representation is 
given to  the       weaker -sections.   There 
should be proper representation given to the     
Scheduled Castes, Muslims and other weaker 
sections in the subordinate judicial services.   
Not only that, I have already said that 
Scheduled Caste candidates are competent and 
they are not less qualified,  they  are not  less  
efficient, than  any  other  general     candidate. 
You leave aside the question of giving any 
privilege or preference      to them.    I may 
draw the attention   of the honourable Minister 
to the cases of  injustice  done.    There  are  
many people who  are     qualified  and who 

have put in more service and even then they are 
not promoted, but they are being superseded.    
A number of Scheduled Castes Subordinate   
Judges have  been  superseded.    Why  should 
they be superseded?    In     Maharashtra,  there 
were  about  5  Judges  belonging to the 
Scheduled Caste who should   have   been  
promoted   as  AJs and DSJs.   But none of 
them has been promoted.    Only  one  of  them,  
probably, has been promoted and tail the others 
have been side-tracked.  Since they have 
crossed the age-limit, they will not be eligible 
for promotion as DSJs, and their prospects for a 
whole life have been marred.    Why does it 
happen so?   I will quote one instance here.    
One Judge,  Mr.  Ukey,      was removed from 
service for the alleged reason that he 
pronounced the judgment without having 
written it.      Of course, lie pleaded his case 
and said that that was not correct.     He said 
that he had prepared the notes   and had 
prepared rough draft and     pronounced the 
judgment iand later typed the judgment.   
Assuming that the allegation made against him 
"was correct, the punishment of removal from 
service was not proper.     Was it proper?    In 
his appeal to the Government, he has cited 
hundreds of cases where the Judges do not 
write their judgments,   but  who  just  
pronounce them.  They  are warned    only     
but they are never removed from servica. In 
one case the Judge was transferred.   It was 
noticed that he had not written  the Judgement.      
He      was sent on leave to earlier place of post-
ing  so that  he could     complete the judgement 
and come back.   But     no action was taken 
against him.      This Judge did not write the 
judgment before     pronouncing    it.       Mr.    
Ukey appealed and he appealed at the time 
when Mr.   Antulay  was  the       Law Minister 
there.       This  appeal is still pending when the 
Indira Government is   there   in   Maharashtra   
and       Mr. Antulay is the Chief Minister.      
The appeal has been pending for the last four or 
five vears.   Why is it happening?    Our friend,  
Mr.  Shahi,      said that the judiciary is being 
dominated by the high-caste Hindus.     Later 
on, 
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[Shri B. D. Khobragade] he said that it is 
being dominated by the Brahmins. Today, Sir, 
the Brahmin community is reigning supreme 
in the Supreme Court and the High Courts and 
in the judicary there is rule of Pesawai, i.e. the 
rule of Brahmins. 

SHRI S. W. DHABE: What about 
politics? 

SHRI B. D KHOBRAGADE: And, Sir, 
in politics, Brahmins like Mr. Dhabe 
dominate. 

SHRI SUNDER SINGH BHAN-DARI: 
And a Prime Minister like Mrs. Gandhi. 

SHRI B. D KHOBRAGADE: It is for 
you to tell. 

SHRI SUNDER SINGH BHAN-DARI: 
Why me? You should have completed the 
sentence. 

SHRI B. D. KHOBRAGADE: Therefore, 
Sir, I would like to tell the Law Minister 
that he should not feel satisfied after having 
appointed one person as the Judge of the 
Supreme Court from among the Scheduled 
Caste people. He should go into the 
problems of the Scheduled Caste people1 
and their representation in the judiciary and 
he should make efforts to see that proper 
persons are appointed as the High Court 
Judges and also as the lower rungs of the 
judiciary. Sir, if the honourable Minister 
wants, I can give a long liat of persons who 
can be appointed as Judges. Let him 
examine each and every case on merit. I do 
not want any favour and I do not want any 
nepotism and he need not relax any rules in 
flavour of the Scheduled Castes and the 
Scheduled Tribe people. I will give the 
names of competent persons who would not 
only be equal, but also better. person , who 
can be appointed as the High Court Judges. 
Therefore, Sir. instead of -being satisfied 
with what he has done, I would appeal to 
him that 

he should take up this cause which 
deserves proper attention and see that the 
representation for the Scheduled Castes 
and the Scheduled Tribes is increased in 
the judiciary as also for other minorities 
like the Muslims.     Thank you, Sir. 
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I quote: 

"The claims of the members of the 
Scheduled Castes tand the Scheduled 
Tribes shall be taken into consideration, 
consistently with the maintenance of 
efficiency in the administration... 
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The appointment of Shri Appajee 
Varadarajan as a Judge of the Supreme 
Court of India is a step    which 

would be sincerely welcomed by all 
right-thinking sons and daughters of our 
motherland. It was an ardent wish and 
desire of the Father of the Nation,, 
Mahatma jGandhi, to see a person from 
the Schduled Castes, adorning the chair 
of the highest judicial forum of the land. 
Rightly, though belatedly, this con-
sumation has come and we have, thus, 
honoured and fulfilled one of the dearest 
wishes of Mahatma Gandhi. Shri Appajee 
Varadarajan would be assuming his chair 
in the Supreme Court under a shower of 
blessings from the departed leader to 
whom this nation owes so much. 

To me particularly, this appointment 
affords a sense of personal relief. From 
the very beginning, first from outside the 
Parliament, and than since 1962 as a 
Member of Parliament, I have been 
strenuously advocating and demanding 
that the Supreme Court and every High 
Court should have adequate number of 
Judges from the Scheduled Castes, 
Scheduled Tribes and other backward 
classes because only thus can be we 
demonstrate successfully and truly a 
casteless complexion of our approach to 
the question, of appointments to high 
offices in the land. This appointment 
being a step towards the fulfilment of this 
demand is naturally to be appreciated as a 
welcome gesture. 

The experience of appointments to 
high (and not so high) offices of persons 
coming from the weaker sections of the 
society, has proved to be an unalloyed 
success and has dispelled all the 
prejudiced and biased notions that 
competence, intellectual or moral, is a 
monopoly of any particular caste or that 
caste can per se, be any criterion for 
judging the intellectual merit or moral 
fibre of any individual. The sole question, 
in the ultimate analysis, is one of getting 
and giving the opportunity. Human spirit 
and human qualities of head and heart 
blossom and thrive equally provided they 
are not inhibited or thwarted by any 
extraneous sinister handicaps, I want    to     
congratulate 
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the Government of India, and particularly the 
Prime Minister and the Law Minister, on this 
sane and wise step and I wish we would 
succeed in building up a sense of confidence 
and trust in every citizen of India that, 
irrespective of his caste or creed, he is 
entitled equally to everything that the nation 
has to offer in terms of material gain      and    
human honour. 

 

 
THE VICE-CHAIRMAN (DR. RAFIQ 

ZAKARIA): Now, as far as the 'Others' are 
concerned, they have already for exceeded the 
time allotted to them (Interruptions). Thig is 
position, Mr. Jha. I said factually that 
whatever time was aUotte4 to them, they 
have far exceeded and still I have got two 
more speakers on the list. Therefore, I request 
both Mr. Chakraborty and Mr. Bhat-tacharya 
to be extremely brief. I cannot give you more 
than five minutes each and that too to 
accommodate you. P'ease make your points. 
As I said, I am, in fact, very liberal as far as 
the 'others' are concerned because I quite 
appreciate that in these party groupings, the 
'others' do not get an opportunity sometimes 
to show their talents, their abilities and their 
devotion to a particular subject. So, please 
cooperate with ma, Mr. Chakraborty and be 
brief. 

SHRI AMARPROSAD CHAKRA-
BORTY: Mr. Vice-Chairman, Sir, I am very 
much thankful to you for allowing u some 
time. Sir, I thank the Law Minister for 
bringing this amendment. I, would have been 
happy, Sir, if he had rought an amendment 
making the entire salary income-tax free 
because, Sir, there are precedents in this 
respect concerning some men in high 
positions.    So, 
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[Shn Amarprosad Chakraborty] if the Law 
Minister had brought such a Bill exempting 
completely the salary free from the income-
tax, I would have been very happy. But, still, 
in appreciation of the fact that the salary 
received by the Judges is not adequate, they 
should get some relief, and with that end in 
view, this Bill has been brought forward, and 
I support it. 

Sir, many things have been brought in the 
course of the discussion and specially 
regarding the accumulation of arrears in the 
High Courts, non-appointment of Judges, and 
also the transfer of Chief Justices from 
different High Courts. Mr. Bhan-dare put an 
argument that tor maintaining the 
independence of judiciary, the Chief Justices 
may be transferred. So, may I presume, Sir, 
that by not transferring the Chief Justices for 
the last 33 years excepting in one or two 
cases—from my personal experience of 
Calcutta High Court, I know that Mr, Justice 
Das was transferred to Karnataka as a special 
case, and there were no other transfer—the 
indepedence of the judiciary was not 
maintained, as per his argument? Therefore, 
Sir, I do not follow this argument. Sir, our 
point is this. The Law Commission, the Chief 
Justices conference and the Bar Council, after 
giving a careful thought to this issue, desired 
that they should not be transferred in this way 
as is often stated by the Law Minister These 
transfers will generate some other prob-5 P.M. 
lems. Just presume, Sir, if Mr. Shiv Shankar 
would have been transferred to Bengal, what 
would have been his reaction. And actually, 
during emergency you know a judge was 
transeferred and he died of heart failure. 

THE VICE-CHAIRMAN       (DR. 
RAFIQ ZAKARIA): He would have liked it; 
Ba galore climate is better than Hyderabad's. 

/ SHRI  AMARPROSAD     CHAKRA- 
BORTY); He was from Tamil Nadu. What 
will happen to such a person if he is 
transferred? He does not know the language; 
he has a different atmosphere and a different 
way of life and different State laws. It will 
only delay cases. These transfers will not 
help. 

Mr. Bhandare referred to fall in BORTY: 
He was from Tamil Nadu calibre in every 
aspect of social life; there is no doubt about it. 
But that is not the only cause of accumulation 
of cases. Only yesterday, you might have 
seen in the Indian Express where it was 
mentioned that the judges are annoyed 
because the Government is not represented in 
spite of having received notice of the case. So 
I would request the Law Minister to enquire 
from all High Courts whether Government 
lawyers appear in time. Generally, the notice 
is not received in time and whenever a notice 
is sent, it comes back as the officer is not 
there and thus it takes a lot of time which 
results in accumulation of cases. I would 
request the Law Minister, let him change the 
procedure of serving notices and the 
procedure of giving notices to the 
Government. 

THE      VICE-CHAIRMAN (DR. 
RAFIQ ZAKARIA); We are discussing 
emoluments of the judges and not  the 
procedure.  Please     conclude 
row. 

SHRI AMARPROSAD CHAKRA-
BORTY: I am not taking more time. I have 
only this point to add—though accumulation 
is not very relvant here but it is certainly 
connected. So, I hope the Law Minister would 
apply his mind to it. We thank him for his 
giving relief to the judges and I hope that he 
will bring a Bill in order to make the entire 
emoluments free from income tax. Thank 
you. 

SHRI G. C. BHATTACHARYA (t-tar 
Pradesh): Mr. Vice-Chairman, Sir, I rise to 
support the Bill. I also 



 

join Mr. Khobragade and Mr. Maury a and 
demand that there should be a Supreme Court 
judge from the Scheduled Tribe and in these 
vacancies, one of them should be appointed. 

So far as the Allahabad High Court is 
concerned, Scheduled Caste persons are not 
even appointed as Government briefholders. 
There are so many vacancies and you are 
going to fill them up. At least, you should 
consider that there should be at least one 
Scheduled Tribe and two Scheduled Caste 
judges for the Allahabad High  Court. 

So far as the minorities are concerned, 
when the Vice-Chairman was speaking, he 
said that he was very apologetic. Why should 
he be apologetic? 

THE VICE-CHAIRMAN       (DR. 
RAFIQ ZAKARTA): I was not apologetic; I 
said Government is apologetic while 
appointing a minority community person. 

SHRI G. C. BHATTACHARYA: What I 
am saying is, after all, minorities  . . .   
(Interruptions). 

THE      VICE-CHAIRMAN (DR. 
RAFIQ ZAKARIA): But he is misquoting 
me. 

SHRI G. C. BHATTACHARYA: If I 
misquoted, I withdraw. 

THE VICE-CHAIRMAN: (DR. RAFIQ 
ZAKARIA): I said Government  is  
apologetic   while  appointing. 

SHRI G. C. BHATTACHARYA: I got this 
impression. Anyway, what 1 am saying is, 
there are one or two persons from the 
minority communities in the Supreme Court 
and one or two in some High Courts. How 
does that justify? There are brilliant lawyers, 
brilliant district judges who belong to 
minority communities. It is not a charity on 
the basis of community. If you go by merit 
also, 

you will have to    appoint many per- 

sons from the minority communitied as the 
Supreme Court and High Court judges. If you 
say that Government is apologetic, it need not 
be apologetic. Even on merit, I can assure 
you, you can have many many persons 
qualified both from the Bar and from the 
judicial service who are absolutely fit for 
being appointed as the Supreme Court and 
High Court judges. But as soon as same 
names belonging to the minority community 
come up, so much noise is raised. Why 
should it be so? 

THE     VICE-CHAIRMAN: (DR, 
RAFIQ ZAKARIA): That is what I meant 
when I said they are apologetic. 

SHRI  G.    C.     BHATTACHARYA: 
That should not be the attitude. 

Secondly, where is the question of 
amending the Constitution so far as 
salaries are concerned? As Members 
of Parliament, we are getting Rs. 500 
as salary and Rs. 500 as allowance. 
You can increase, by one stroke of 
pen, Rs. one thousand by way of al 
lowance, ir» regard to the Judges. I 
hope the hon. Law Minister would 
consider this suggestion of mine. 
Don't make it a salary. You can give 
Rs. one thousand by way of allow 
ance. Sir, from my own knowledge, I 
can say that 80 per cent of the Judges 
are  indebted. They have      taken 
loans from various High Court Cooperatives, 
from providnt fund and so on. Eighty per cent 
of the Judges are indebted. They are living on 
loans. When this is the position, how do you 
expect indepedence of judiciary? This is the 
position. I hope the hon. Law Minister will 
consider this favourably. You can do it You 
can give Rs. one thousand by way of 
allowance. 

So far as transfers are concerned, -transfers 
affecting the independence of the judiciary, of 
course, are higly objectionable and nobody 
would support it. But do you know what is 
happening in my State, in U.P? We have a     
Chief Justice—the Law 
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[Shrj G. C. Bhattacharya] Minister knows it 
and I do not want to say many    things—who    
has    antagonised the entire Bar. Is it the way 
we  are  maintaining     the     independence of 
the judiciary that there is a Judge belonging to 
the community of the Chief Justice in almost 
every Bench  and in every Division Bench? 
This  is  the  position  even  in  regard to 
disposal and admissions.    What is the   
result?   The  result   is   that   if   a lawyer, a 
young    lawyer,    belonging to this 
community joins the Bar today, his vakalat 
nama is procured on payment    of    four  
figures  and more  so that  he  may  be  
represented   by  the other party. Then, the 
Judges sitting on that Bench decide the case in 
his favour. 

SHRI BUDDHA PRIYA MAURY A: He   
should   be   sent   to   Arunachal. 

SHRI G.C. BHATTACHARYA; I am not 
saying that he should be sent to Arunachal. If 
this will satisfy my friend, I have no 
objection. I am only saying that this is not 
independence of judiciary. I have never heard 
it. This is preposterous. This introduces 
corruption. Hence, it is very good the Law 
Minister is thinking on it. He is also doing 
something. I would only appeal to him not to 
delay it. In this way, you are ruining the 
judiciary. So far as U.P. is concerned, the 
Allahabad High Court has now become a 
mockery. Hence, you should not delay it. Is 
anybody coming in your way? I know you 
will have to consult. But consultation is not 
binding on you. You have enough powers. 
Hence, kindly do not delay it. So far as 
independence of judiciary is concerned, I am 
for it. On the one hand, you are working for 
the betterment of the conditions of service of 
the High Court and Supreme Court Judges. 
On the other hand, there is confrontation. For 
this, the NSO has come. You cannot reconcile 
these two things. You will have to com-
promise, with this, I conclude. 

SHRI SUV SHANKAR:   Mr. Vice-
Chairman, Sir,  I, at the very outset, 

express my thanks to the hon. Members who 
have participated in this debate because 
everyone of them has supported the Bill. 

SHRI NARASINGHA PRASAD 
NANDA: Mr. Minister, thank them also who 
have heard all these speeches. 

SHRI SHIV SHANKAR: I also thank the 
hon. Members who have been very patient  
enough  to  hear. 

SHRI LADLI MOHAN NIG AM (Madhya 
Pradesh): Specially the Chair. 

SHRI SHIV SHANKAR: Unless you were 
there how was it possible for others to 
express themselves and got  appreciated. 

While the Bill has been supported, a wide 
spectrum of the arena has been covered by 
bringing in various subjects and aspects 
which, I personally feel that at least some of 
them have to be necessarily answered. 
Otherwise, I was thinking that, in view of the 
wide support that this Bill has received, it was 
unnecessary for me to speak on the Bill by  
way  of  a  reply. 

Sir, I am aware that this Bill gives only a 
pittance, but we had to embark on this Bill 
because of diversified reasons. I have taken 
note of the mood of the House and I am 
confident that at an appropriate time when I 
come for some more benefits, I   would   get  
the  support. 

SHRI G.C. BHATTACHARYA: Bring  it  
in  this  session  itself. 

SHRI SHIV SHANKAR: No, not in this 
session possibly. I would be glad to receive 
the same support as I have received it now. 

Sir, the question is as to why the salaries 
were not increa*ed and why various steps 
were taken more as adjuncts. The hon. 
Members are aware  thai?  there   ar#   
vairltoup  jper- 



 

vices whose salary remains far below and we 
thought that if there is a steep rise in the 
Judges salary itcelf, perhaps, having regard to 
the concepts that we cherish, there would be a 
wide spectrum of criticism. So, it was deemed 
fit from time to time to consider if other fringe 
benefits could be provided to the hon. Judges 
then would not become the subject of 
criticism that they are receiving veryy high 
salaries. Sir, I get reminded of one of the hon. 
Judges of the Supreme Court who has said 
sometime back publicly that perhaps people 
do not know that there are certain talent 
benefits that the Judge,! received and if that 
also is calculated, he put the salary of the 
Supreme Court Judge at Rs. 10,000. I would 
not like to give publicity to this type of 
expressions, but the fact remains that if we 
are not in a position, for any reason, to 
enhance the salary of the Judges, we could 
provide the fringe benefits which could be 
real, in order to comfort them and to maintain 
the independence of the judiciary. 

I am aware that quite a large number of 
Members have also complained that many a 
person, particularly, the lawyers, are not pre-
pared t0 accept the Judgeship. 

Sir, I do not think that the lawyers are not 
accepting the judgeship merely because the 
salaries are less. I am not one among those 
people who would like to contribute to this 
concept. After all, Sir, thre are lawyers, I am 
aware, in the Supreme Court—quite a large 
number of them —who make not less than 
Rs. 50,000 a month. How is it possible to 
isatiGfy them? It is impossible. The point is 
that you have to take into consideration 
various factors. One °f the factors is also the 
spirit of service. After all, for the great cause 
of justice, good lawyers have been 
sacrificing; it is not as though they have not 
sacrificed. But, then, there are some 
complication, in the system itself. My frined, 
Mr. Bhandare, made    a    reference    that    
some are 

picked up and recommended as judges. Then, 
what happens is that those who are a little 
older in age, or those who are already getting 
good practice but do not aspire to become the 
Chief Juctice, at one point of time they come 
out and say: "Look, once you have thought of 
a man of the age of 38 or 39, I am 42, what js 
the purpose of my becoming a judge at this 
age as it would not even be some psycholo-
gical satisfaction of my becoming a Chief 
Justice? Therefore, I would not accept it." So 
various reasons are there; I would not like to 
go into them But to say that the reason is that 
the salary is less and therefore the Bench is 
not attracting the talent, in my view, is not 
entirely correct. There are various other 
grounds, which it is not possible for me, as 
holding a responsible position, to make them 
public. 

Sir, I am aware about the arrears. Various 
steps are taken with regard to the arrears. In 
fact, sometime back on the 18th November, 
1980, in answer to Starred Question No. 35 in 
the Lok Sabha, I had given various details as 
to what steps have been taken to curtail the 
arrears. It would be difficult for me to read 
the entire gamut of the reply which I have 
already given. But I can assure the hon. 
Members in this House and through this 
House to the nation that we are also having 
great anguish and anxiety. Different steps that 
have already been taken would be pursued 
and further steps would also be evolved, so 
that this problem, which is mounting from 
time to time, can be controlled. 

Now one aspect about which some friend 
have made a reference—and on which 
particularly one very good friend of mine has 
gone on to advise me that I should not say 
'caste' and 'community' when T speak of 
judges. Sir, I am aware of my responsibility 
and I have spoken in the other House 
sometime back—and I would not like to 
retrace—that Mrs. Indira Gandhi and  her  
Government could  take the 
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[Shri Shiv Shankar] legitimate credit for 
appointing the first Harijan Judge to the 
Supreme Court. One fact which I may say— 
frankly that if Mr, Varadarajan has been 
appointed to the Supreme Court, he has been 
appointed in his own right. It is not a case o'f 
bounty, or it is not a case of concession to him 
at all. What happens is this? Considered in the 
background of his merit and ability> what 
assumes importance is that he is the person 
who comes like me from a downtrodden 
position. Sir, may I tell you that it may not 
mean anything to him because after all he is a 
very able iand meritorious man, but it has 
given a great psychological satisfaction to the 
teeming millions of the down-trodden people 
in this country? 

SHRI BUDDHA PRIYA MAURY A: I 
agree. It is correct. 

SHRI SHIV SHANKAR: It is purely from 
this point of view that I have adverted to this 
aspect. He has become a Judge of the 
Supreme Court in his own right. He has 
become a Judge there because of his ability 
and merit and it gives a great psychological 
satisfaction to all of us And it is purely from 
that point of view that I have said—and I can 
say with confidence—that credit could be 
taken by Shrimati Gandhi and her 
Government. I do not deny that there are a 
large, number of very good down-trodden 
gentlemen who are practising at the Bar, 
notwithstanding all the difficulties that one 
faces, who are quite competent enough to be 
appointed not only as High Court Judges but 
as Supreme Court Judges also. But the 
question is the manner of picking up the per-
son. I may not be considered because I am a 
black man; I will not be considered for the 
simple reason that I do not come from a 
particular stock. If this is the approach which 
is taken, there can be no social justice. I have 
said this more from the point of view of 
soeijalr justide conceptl which is enshrined in 
the Constitution    itself.   Because    some    
of   th» 

hon. Members have made a reference to it, 
may I make it clear that under directions of 
my Prime Minister I have addressed letters to 
all the Governments and the Chief Justices 
that there is a concept of social justice which 
must weigh with them? It is an objective 
which has been enshrined in the Constitution. 
The Founding-Fathers of the Constitution in 
the Preamble had used the word "justice", 
qualified by "social, economic and political". 
Therefore, it is absolutely necessary that in 
order to achieve this objective, the various 
Governments and the Chief Justices should 
locate the talent from the Scheduled  Castes  
and  the  Scheduled 
Tribes    backward   classes,   minorities » 
and women. This I have written 
under the direction of my Prime 
Minister, so that social justice con 
cept may not remain mere illusory 
in the Constitution, it must become a 
reality. Sir, I am glad that there is 
an awareness about this in the coun 
try, in spite of the attitude of either 
the economically/ strong sections of 
the society or the strong castes. I 
am referring to this—though I feel 
ashamed to refer to this; but none 
theless the fact remains that in the 
Indian conditions as of today, whe 
ther you like it or not, people are 
concious of the caste iand the more 
one is an educated man, the more he 
suffers from this infirmity, I am sorry 
to say, but this is a reality. If this 
is the reality, what is wrong with 
this awareness? One more aspect I 
will say. From these classes also, the 
economically strong classes iand also 
the upper castes, people are coming 
out—I am glad this is a matter of 
awareness—and they have started 
giving a clarion call that the down 
trodden people must be given the 
same chance if equal opportu 
nity is to have anfy meaning. 
It only means this that from the 
weaker sections of the society also 
people should be picked  up. You 
should not neglect them. They should also be 
picked up. So it is a matter of some 
gratification and satisfaction to us. I have not 
made the reference.    I  am  sorry if 
somebody    has 



 

understood it in this fashion. I have only said 
this much that it is a matter of credit for 
Shrimati Indira Gandhi and her Government. 
I have said this; it is right; but I did not say 
that he has been picked up merely because he 
is a Harijan. I have never said that. Some 
papers, 1 find, have said that the Law 
Minister made that reference. What a 
distortion! I am sorry... 

THE VICE-CHAIRMAN (DR. RAFIQ 
ZAKARIA): Why should you be apologetic? 

SHRI SHIV SHANKAR:   I am not. 

THE VICE-CHAIRMAN (DR. RAFIQ 
ZAKARIA): It is a plus point for you, 

SHRI SHIV SHANKAR: That is why I 
said that I would not cast a reflection on the 
man who is sitting there. He is a very able 
man, a very meritorious man. There are many 
such persons. But then the whole point is, 
when it comes to the question of selection, 
there must be a will to think of such persons. 
It is purely from that point of view that I have 
said it. 

Sir, you were kind enough to make 
references about women also. It is true. My 
own feeling is this. I have said sometime back 
that lawyers and judges should come from 
these sections als°- It is very difficult. I am 
aware of it because I have passed through this 
stage. It is very difficult for the lawyers 
coming from these sections to come to the top. 
It is impossible. Rarely one fellow comes up, 
but some fellow will drag him* down andi the 
fellow will go into the gutter. I may tell you 
this much that the day when people from these 
classes will be brilliant lawyers and will 
occupy the benches, the constitutional 
philosophy will be interpreted in the manner 
in which the founding fathers of the Constitu-
tion wanted it to be interpreted. I am 

aware that some of the persons who are 
economically strong, some of the persons who 
are coming from the upper classes, at least 
those who have seen the slums of Bombay, 
are also aware of this situation and they have 
started interpreting the Constitution in the 
manner in which the founding fathers wanted 
it to be interpreted. But they are only rare 
cases here and there. After all, one's own 
background, one's own upbringing, one's own 
society, one's own manner of thinking, is 
affecting, had been affecting the very 
concepts of the Constitution. Sir, in Golak 
Nath's case the judgment was six to five. In 
Kesavananda Bharati's case, the judgment on 
the question of basic structure is seven to six. 
That means, the judges are thinking in 
different manners. My own submission is that 
if the commitment is to the Constitution and 
its goals, this much of divergence would not 
occur. This is the approach which I have been 
advocating. Sir, it has also been said that I 
have been trying to criticise the judgments of 
the Supreme Court. Sir; I may say, with all 
respect to my hon. friend who has himself 
been a very great trade unionist that I have not 
in any speech tried to attack the judiciary. But 
supposing there is a judgment of the Supreme 
Court which I can explain in a different form, 
I can say, "Look, I feel that this judgment is 
not correct".    What is wrong in it? 

THE VICE-CHAIRMAN (DR. RAFIQ 
ZAKARIA): It is your right, I think. 

SHRI SHIV SHANKAR: As the 
Government I may tell you, we are the 
greatest litigants in the Supreme Court 
because in every case the Government is the 
party on either side. I am only sorry... 

SHRI MURLIDHAR CHANDRA-KANT 
BHANDARE: The Supreme Court itself 
overrules its own judgment. 

SHRI SHIV SHANKAR: I iam only sorry 
that we should be a party 
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[Shri Shiv Shankar] to litigation in such a 
large measure. But then this is the reality. If 
this be so, as the people who have elected us 
have some hopes and aspirations that their 
representatives would correctly represent 
them, necessarily we have to voice their 
feelings. As one of my friends said, there are 
more than 70 per cent of the people who are 
below the poverty-line. Now which man 
among them has gone and knocked at the door 
of the Supreme Court so far? Should not our 
judicial syslt«m subservte the vast segment of 
the society which has been totally neglected? 
If we say this,, are we criticising the judiciary? 
We are criticising ourselves. I have never 
criticised the judiciary. In fact, I had been 
fighting for the independence of judiciary and 
I will stand by it. All the organs whether it is 
the legislature, whether it is the exe-cutvie, 
whether it is the judiciary, we have all to work 
for the great goals that the Constitution seeks 
to achieve; otherwise, why this Constitution? 
Here is a principle of social justice. Should it 
not be translated jnto reality? If I say 
something, ^hould I be accused, "Look, you 
talk for the downtrodden"? Supposing I speak 
for weaker sections that they should be 
protected. Does it mean that I am a biased 
man? After all, we have some values in the 
society. So far as these values are concerned, 
they are enshrined in the Constitution. The 
Constitution seeks to achieve a welfare State, 
an egalitarian society. All of us are working 
for that. Therefore, we need not be that touchy. 
If I say like this, does it mean that I do not 
agree? Does the honounable Member mean 
that? Whatever the Supreme Court has said, I 
never said that the Supreme Court's judgment 
is not binding on me. I never said that. In fact, 
I have said in this House that as long as 
Kesavananda Bharati case on the basic 
structure is there, it is our article of faith. What 
can we do? We may not agree with that. But 
the judgment is there, or does he go to the  
extent of    saying that  I should 

not even say a word?    If that is   the 
intention, I am only sorry for tnat... 

THE VICE-CHAIRMAN (DR. RAFIQ 
ZAKARIA): But why should we say an 
article of faith? You could say it is binding on 
me. 

SHRI SHIV SHANKAR: I am using their 
expression so that my friends there may feel 
happy. 

Then various questions    have been raised 
on the transfer of   Judges and Chief Justices.       
I  will confine myself only to  the  transfer of      
Chief Justices.    I  have  made  it  clear that so 
far as we are concerned, wt have not come to a 
final conclusion. I    am aware that the 
Consultative Committee attached to the Law 
Minis! ly had been very vocal and in fact a      
few Members—and those Members do not 
merely    represent my    party,    there every 
party is represented—have expressed a feeling, 
in fact, it was      a unanimous feeling of theirs 
that the Chief Justices should be from outside. 
When I speak about this, I shou'd like to  make  
an   appeal,   a  very   earnest appeal, to the 
House and the honourable Members  that  they 
should    not look at this problem from the 
political angle.    After all,    all of us    are 
interested  in  the  independence       of 
judiciary.    And the position is      this though, 
of course, as I said we have not taken a final 
decision, I have been receiving various 
complaints, and the complaints are about the 
recommendations made  by the Chief    
Justices in respect of appointment of members 
of the bar or otherwise to the bench or to  the  
various  positions  of  Government  pleaders  
or to  the  various positions  of     legal    
officers  or legal adviseirs   in   public,  
corporations   and so  on  and  so  forth,  based  
on  caste and  other   extraneous   consider 
itions. These are the complaints that I have 
been receiving.   There are complaints against   
various   Chief  Justices   about Constitution   
of  benches   to   subserve particular  interests,  
there  are     complaints  of practice by  
relations      of 
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judges and constitution of benches   in order to 
help them and so on and so forth. Then there 
are'complaints about the inbuilt prejudice of 
judges regarding some advocates; there are 
complaints regarding recommendations to 
various positions. I would not like to go deeper 
into this because this is not the occasion. As and 
when the Government takes a decision, certainly 
we will come forward... 

SHRI G. C. BHATTACHARYA: These 
complaints are true, 

SHRI SHIV SHANKAR: I may tell you I 
have received a large number of complaints... 

SHRI G. C. BHATTACHARYA: They are 
true, but what is your reaction? 

SHRI MURLIDHAR CHANDRA-KANT 
BH AND ARE: They are not without 
substance. 

SHRI AMARPROSAD CHAKRA-
BORTY: But you should not make 
generalizations. 

SHRI SHIV SHANKAR:  If you say    I 
generalizations, you can say; maybe; so far as I 
am concerned, you might    i not accuse me of 
being partisan. But what about a  large number of    
Bar Associations   and  Bar   Councils?... 

AN HON. MEMBER: And the Bar 
Council of India. 

SHRI SHIV SHANKAR: My friend has 
made a reference to the Bar Council of India 
that within 8 months it has changed its colour. 
I do not want to go into it. Even a person like 
Mr. Shanti Bhushan has said that. I am not 
going into that question. For the benefit of one 
of the hon. Members who has spoken I might 
say that when I went to Madras I was invited 
by the Bar. And the Association President, 
while welcoming me, said—I have mentioned 
this on more than one occasion—that "I 
understand that the Consultative Committee 
attached to the Law Min- 

istry has recommended that one-third Judges 
should be transferred and the Chief Justice 
should be 'from outside". When he said this, it 
was received by a loud applause by all the 
sections there and there were more than 1,000 
Advocates. They said: We request that so far 
as Madras is concerned, all the Judges should 
be transferred... (Interruptions). 

AN HON.  MEMBER:   There is      a case 
pending against him. 

SHRI   SHIV  SHANKAR:   The  case may 
toe there.    I am aware why the case is 
pending.    That also I     know. Your 
Government has put him      behind the bars.    
I am aware of     that also.   You must also be 
aware     that the entire audience applauded. I 
may tell you why  I  say this.  The whole thing 
is smoludering now. Only very few people  are  
coming  now.    There will be a revolution in 
this profession and people will start rising and   
the whole   system  will  break  under    its 
own weight.   I am only worried about that.    I 
am now trying to plug     the loopholes in the 
system itself so that the system should not 
break.      That is why I am appealing to the 
right-thinking  people  to  rise  above      the 
party level and  consider  this aspect. I still 
feel that if there is a transfer, it would  achieve 
the great objective of national     integration.       
I  do not kknow, whether my friend will laugh 
at it when I say that the      English came from 
thousands of miles away. They held     the     
offices of    District Judges.    They were  also     
occuyping small positions   without knowing 
the local language.      Still they administered 
justice    exceedingly well.    We have only 
inherited that system. I was thinking   that   an  
outsider   as     Chief Justice  would  not  make  
any  difference between X  and Y.    He  
would recommend people    on    merits.    He 
would not be interested in    constituting the 
Bench in a particular manner.      He would not 
have any local prejudice  or  otherwise.       I  
thought, after all the ills of the society are the 
ills of the    nation.   You will    agree that our 
character is not that high as 



 

[Shri Shiv Shankar] that of the founding 
fathers of      our Constitution.)    It  becomes   
absolutely necessary for  us to find some    way 
out.    The Government is taking    its own time.    
I am aware oi that fact that some of the 
opposition   Members are asking us why we are 
not taking, any decision.   I have my own 
limitations.    I am afraid they have got to be a 
little patient in this matter. We are marking 
time.    Nonetheless    we have to find a way 
out. Somebody   or other  may  find  fault  with   
any   system.   But if it is going to be in   the 
interests  of  the larger  sections       of the 
society) then I can assure you that this 
Government will never shirk to bring  in;  such  
a    measure... (Interruptions). I know you are 
one of the persons who had been banging me. 

SHRI G. C- BHATTACHARYA: How 
long will you take? 

SHRI SHIV SHANKAR: May I say this 
much? 

THE VICE-CHAIRMAN (DR. RAFIQ 
ZAKARIA): Mr. Law Minister, you talk in 
one breath about a revolutionary situation 
developing and in another, you say something 
else. 

SHRI SHIV SHANKAR: I am grateful to 
you for having reminded me. But, Sir, in a 
democracy the wheels move slowly. But we 
want to make the wheels move surely, though 
slowly. 

SHRI S. W. DHABE: What about the 
Allahabad Court?   (Inte7-raptioTis). 

SHRI SHIV SHANKAR: Mr. Dhabe,  * ou 
do not know. 

SHRI G. C. BHATTACHARYA: What 
about that? You have not said anything.   
(Interruptions). 

SHRI SHIV SHANKAR: Why do you talk so 
much unnecessarily? After all, if I would only 
request you to study this problem in a little 
depth, you will understand it much ! better 
because the manner in     which    > 

the complaints are coming from ai over is 
something which is ver; aweful for the very 
system itself. 

SHRI AMARPROSAD CHAKRA 
BORTY:  Excepting UP and Bihar. 

SHRI SHIV SHANKAR: You d( not know 
the complaints I hav< received. Perhaps you 
seem to b« more resourceful. If you have got 
very good intelligence, which I presume, you 
have, you will understand it. Let me give 
credit to you for this. But let me tell you that 
the complaints are from all over—This is the 
position—in one 'form or the other. Sir, I 
would not like to take the time of the House 
any more. 

THE VICE-CHAIRMAN tDR. RAFIQ 
ZAKARIA): You have not replied to my 
demand. 

SHRI NARASINGHA PRASAD NANDA: 
Sir, on a point of order. (7?iterrwptio)j(s). 
Can the Chair raise a demand? 

THE VICE-CHAIRMAN (DR. RAFIQ 
ZAKARIA): It is not a demand  from  the    
Chair.    I  made    a 

^demand win __  I was speaking as      a 
f Member. 

I SHRI NARASINGHA PRASAD RNANDA: 
But you are occupying the $ Chair now. 

THE       VICE-CHAIRMAN        (DR. :: 
RAFIQ ZAKARIA):  But I can      re-p\Lnd   
him   of  what   any   honourable l^ember  has   
been  demanding. 

SHRI K. K. MADHAVANi (Kerala): But 
you said, "my demand". (Interruption) . 

SHRI MURLIDHAR CHANDRA-KANT 
BHANDARE: Sir, on a point of information. 
In 1975, which was the International 
Women's Year, Mrs. Gandhi was the Prime 
Minister and I believe the then Law Minister 
had issued a similar circular asking all the 
Chief Justices to make efforts to see that more 
and more lady judges were appointed . 
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SHBI BUDDHA PKIYA MAURYA:     , I am 
all for them. 

THE VICE-CHAIRMAN (DR. RAFIQ 
ZAKARIA): You do not want them to be 
suppressed. (Interruptions). 

SHRI SHIV SHANKAR: That is also a 
unanimous demand. 

SHRI G- C BHATTACHARYA: What 
about the Scheduled Castes and the 
Scheduled Tribes for the Allahabad High 
Court? We are all happy about  the other one. 

SHRI SHIV SHANKAR: I must say, Sir, 
that by and large the system has really served 
the nation well notwithstanding the informities 
and the Judges, by and largi, have acquitted 
themselves very well. As I said, the system 
has served very well in spite of the strains that 
it has developed. So far as the representation 
to various sections is concerned, I have 
already made a submission and if you want an 
assurance I can say for myself and on behalf 
of the Prime Minister, with a little confidence, 
that we will not leave any stone unturned to 
see that all sections of the society including 
women are represented. .. (Interruptions) . . 
.particularly, the Scheduled Castes and the 
Scheduled Tribes people, the backward classes 
and others. 

SHRI    G.   C     BHATTACHARYA: 
Minorities also. 

SHRI SHIV SHANKAR: I have said that. 
In fact, I have written letters more than once. 

With these few words, I thank the 
honourable Members who have participated 
in the debate and who have also patiently 
listened. 

I  request     that  the     Bill may be kindly 
taken  into  consideration. 

THE       VICE-CHAIRMAN        (DR. 
RAFIQ ZAKARIA): The   question is: 

"That the Bill further to amend the High 
Court Judges (Conditions of Service) Act, 
1954, and the Supreme Court; Judges 
(Conditions of Service) Act, 1958, as 
passed by the Lok Sabha, be taken into 
consideration." 

The motion was adopted. 

THE VICE-CHAIRMAN (DR. RAFIQ 
ZAKARIA): We shall now take up the 
clause-by-clause consideration of the Bill. 

Clause   2   (Amendment of section   2) 

THE        VICE-CHAIRMAN (DR. 
RAFIQ  ZAKARIA);   There  is       one 
amendment  by  Shri  Chakraborty. 

SHRI AMARPROSAD CHAKRA-
BORTY:   Sir, I am not moving it. 

THE VICE-CHAIRMAN (DR. RAFIQ 
ZAKARIA):  The question is: 

"That clause 2 stand part of the Bill." 

The motion wag adopted. 

Clause  2  was added  to  the  Bill. 

Clauses 3 and 4 were added to the Bill. 

Clause  5   (Insertion of new section 22D) 

SHRI S. W. DHABE: Sir, I beg to move: 

2. "That the Rajya Sabha recommends to 
the Lok Sabha that the following 
amendment be made in the High Court and 
Supreme Court Judges (Conditions of 
Service) Amendment Bill, 1980, as passed 
bj the Lok  Sabha,  namely: — 

'That at page 2, line 16, after the words 
"rent-free" the words "and furnished" be 
inserted.' " 
3. "That the Rajya Sabha recommends to 

the Lok Sabha that the following  
amendment be made    ic 
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the High Court and Supreme Court Judges 
(Conditions of Service) Amendment Bill, 
1980, as passed by the  Lok  Sabha,  
namely: — 

'That at page 2, after line 21, the 
following be inserted, namely:- 

"22D(1). Notwithstanding anything 
contained in the Income-tax Act, 1961, 
salary per mansem shall not be included in 
the computation of his income chargeable 
under the head 'Salaries' under section 15 
of the Income-tax Act, 1961."'" 

Sir, in clause 5 for the concession given  
free  °f  income-tax  the  words used are "rent-
free" official residence. Now,  Sir, in the Lok 
Sabha  debate, the Law Minister has quoted a 
sentence from the suggestion  of     chief 
justice, in    1976 and the    suggestion was 
"rent-free furnished accommodation "   I want 
to suggest to him that 'iwj/l-liee  residence"   
does not include furnished accommodation, 
because the accommodation,      furniture    
etc, will cost Rs. 3000 to 4000  Therefore, 
they will have to pay income-tax in view of 
this provision.  He should    accept my 
amendment so that the furnished residence 
will be free of income-tax. That is the    
purpose of my amendment. 

The questions were proposed. 

SHRI   SHIV   SHANKAR:   Actually the 
position is that section 23 of   the Supreme  
Court  Judges      (Conditions of Service)   Act 
and section 22A    of the High Court Judges 
Act here refer to  the  official     residence.   It      
says, "official residence in accordance with 
such rules as may from time t0 time be made in 
this behalf.    In the Rules the accommodation 
is free furnished. Therefore, i d0 not think my 
friend's amendment has    any    relevance,      I 
would request him to withdraw   his 
amendment because already the Rules    ' take 
stock of the situation. 

 

SHRI S. W. DHABE: Sir, in view of the 
assurance given by the Law Minister, I would 
like to withdraw my amendments. 

* Amendments     (Nos. 2 and 3)   were, by 
leave, withdrawn. 

THE     VICE-CHAIRMAN (DR. 
RAFIQ ZAKARIA):   The question is: 

"That clause 5 stand part of the Bill." 
The motion was adopted. Clause 5 ivas 

added to the Bill. 

Clause 6 was    added to the Bill. Clause 7  

(Amendment   of section 2) 

SHRI  AMARPROSAD     CHAKRA-
BORTY: Sir, I beg to move: 

4. "That the Rajya Sabha recommends to 
the Lok Sabha that the folowing 
amendment be made in the High Court and 
Supreme Court Judges (Conditions of 
Service) Amendment Bill, 1980, as passed 
by the Lok Sabha,  namely: — 

'That at page 2,      line 38    after 
word "salary"   the words  "and the 
monthly 

car    alio wanes" big inscr- 
ted.' " 

Is  income-tax charged   on the car allowance 
or is it income-tax free? 

The question was proposed. 

SHRI SHIV SHANKAR:   It   is  income-tax 
free. 

*For the text of Amendments vide cols. 278-
79 supra. 



 

It has been explained. The Law Ministry 
explained it. It is exempt from Income-tax. 

THE     VICE-CHAIRMAN (DR. 
RAFIQ ZAKARIA): Mr. Chakra-borty, do 
you withdraw your amendment? 

SHRI AMARPROSAD CHAKRA-
BORTY); Yes, Sir, I withdraw my 
amendment. 

* (Amendment No. 4    was by    leave 
withdrawn) 

THE VICE-CHAIRMAN (DR. RAFIQ 
ZAKARIA):  The question is: 

"That Clause 7 stand part of the Bill." The 

motion was adopted. Clause 7 was added to 

the Bill. 

Clauses 8 and 9 were added to the Bill. 

THE VICE-CHAIRMAN (DR. RAFIQ 
ZAKARIA): Now we take up Clause 10. 
There are two amendments by Mr. Dhabe. 

Clause  10—Insertion of new    section 23D 

SHRI S. W. DHABE:   Sir, I move: 

5. "That the Rajya Sabha re 
commends to the Lok Sabha that 
the following amendment be made 
in the High Court and Supreme 
Court Judges (Conditions of Ser 
vice) Amendment Bill, 1980, as 
passed by the Lok Sabha, namely: — 

'That at page 3, line 12, for the words 
"rent-free" the words "and  furnished"   
be  inserted.'" 

6. "That the Rajya Sabha re- 
commeds to the Lok Sabha that the 
following   amendment   be made in 

*For the text of Amendment Vide    | cols.  
280 supra. 

the High Court and Supreme Court Judges 
(Conditions of Service) Amendment Bill, 
1980, as passed by the Lok Sabha,  
namely:— 

'That  at  page  3,  after  line  15, the 
following be inserted namely: 

'23D(1) Notwithstanding anything 
contained in the Income-tax Act, 1961 
salary per mensem shall not be 
included in the computation of his 
income chargeable under the head 
"Salaries" under section 15 of the 
Income-tax Act, 1961.' " 

I would only like to point out to the Minister 
two provisions with regard to my amendment 
about exemptions of salary from income-tax. 
Under Article 125 (2) of the Constitution, it is 
mentioned that the Judges' salaries are 
governed by the Schedule and that is fixed as 
Rs. 4000 right from 1950. Similar is the 
provision about the High Court Judges in 
Article 221(1) which says: "There shall be 
paid to the Judges of each High Court such 
salaries as are specified in the Second 
Schedule." I would like the Minister to see 
the provision in Article 59(3) of the 
Constitution about the President which says: 

"The President shall be entitled without 
payment of rent to the use of his official 
residences and shall be also entitled to such 
emoluments, allowances and privileges as 
may be determined by Parliament by law 
and, until provision in that behalf is so 
made, such emoluments, allowances and 
privileges as are specified in the Second 
Schedule.'' 

Now. the provision under Article 59(3) is 
entirely different from the provision about 
High Court and Supreme Court Judges which 
empowers the Parliament to make a law 
about salaries also. So far as the Supreme 
Court and High Court Judges are concerned, 
the salary is excluded 
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because it comes under the Second Schedule 
and no provision is made for the Parliament 
to revise the law. I think that they are paid 
only Rs. 2200 per month and so much of tax 
is deducted. The Supreme Court of the U.S. 
has also taken the view that if it is under the 
constitutional guarantee, any dilution of the 
salary will be illegal. I would, therefore, 
suggest that you kindly reconsider the provi-
sions under Article 59(3), 125(2) — and 
221(1) of the Constitution so that this 
injustice is removed. I do not expect you to 
do it today. But you may accept it in principle 
today. 

The  questions  were  proposed. 

SHRI SHIV SHANKAR: I cannot accept 
the amendmensts. The judgment of the 
Supreme Court of the United States is not a 
Bible for me. So far as we are concerned, we 
are governed by our Constitution and the 
laws as they exist today say that they are 
taxable. It is a matter about which I cannot 
give any word at this stage as to whether the 
whole salary would be exempt from income-
tax. It is not possible for me to accept the 
amendment. 

THE VICE-CHAIRMAN       (DR. 
RAFIQ ZAKARIA):   The question is: 

5. "That the Rajya Sabha recom 
mends to the Lok Sabha that the 
following amendments be made in 
the High Court ond Supreme Conut 
Judges (Conditions of Service) 
Amendment Bill, 1980, as passed 
by the Lok Sabha, namely: — 

'That at page 3. line 12, after the 
words "rent-free" the words "and  
furnished'  be  inserted'. 

6. "That the Rajya Sabha recom 
mends to the Lok Sabha that fol 
lowing amendment be made in the 
High Court and Supreme Court 
Judges (Conditions of Service) 
Amendment Bill, 1980, as passed by 
the Lok Sabha. namely: — 

'That page 3:  after line 15, the 
following be inserted, namely: — 

'23D (1). Notwithstanding 
anything contained in the Income-tax 
Act, 1961 salary per mensem shall not 
be included in the computation of his 
income chargeable under the head 
"Salaries" under section 15 of the 
Income-tax Act, 1961.'  " 

The Noes have it. 

SHRI   SHIVA     CHANDRA      JHA: 
The Ayes have it. 

THE      VICE-CHAIRMAN (DR. 
RAFIQ  ZAKARIA):    (After      taking a  
count). 

, 
    ....    4 

Noes    ....    More than 4 

The  motion  was negatived. 

THE      VICE-CHAIRMAN (DR. 
RAFIQ ZAKARIA):   The question is: 

"That Clause 10 stand part of the 
Bill." 

The motion was adopted. 

Clause  10 was added to the Bill. 

Clause lt the Enacting Formula^and the 
Title were added to the Bill. 

SHRI SHIV SHANKAR;   sir, I beg to 
move: 

"That the Bill  be returned." The 

question was proposed. 
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(Interruptions) 

SHRI K. K. MADHAVAN: Mr. Vice-
Chairman, I do not understand this language 

THE VICE-CHAIRMAN       (DR. 
RAFIQ ZAKARIA): Well, you can use the 
ear-phone. You will understand it. 

SHRI K. K. MADHAVAN:   No, no. 

THE      VICE-CHAIRMAN (DR. 
RAFIQ ZAKARIA): Mr. Jha has spoken in 
Hindi and I must reply to him in Hindi. Why 
don't you use the ear-phone? 

SHRI K. K. MADHAVAN: It should not 
be like that. 

THE      VICE-CHAIRMAN (DR. 

 
(Interruptions) 

THE      VICE-CHAIRMAN (DR. 
RAFIQ ZAKARIA): I am sorry, Mr. Jha. 
This is irrelevant. I rule it out.      
(Interruptions). 

 
The question is: 

"That the Bill be returned." 

The motion was adopted. 

THE VICE-CHAIRMAN: (DR. RAFIQ 
ZAKARIA): The House stands adjourned, till 
11 A-M. tomorrow. 

The House then adjourned at 
fifty-eight minutes past five of the 
clock, till eleven of the clock on 
Friday, the 5'h December,  1980. 


