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the Defence Ministry. But at these other war
memorials there are no guides, etc. At least
maintenance of these memorials should be
taken care of by the Government. I do not
know whether the Education Ministry looks
after them or the Defence Ministry looks after
them. Wherever memorials are created by
Defence personnel or Defence Ministry, they
are looked after, but certain memorials are not
looked after. Recently during my visit to
Manipur I had gone to Mauran to pay my
homage and respect to the memory >j£ the late
Netaji Subhash Bose. Maurang is some 40
kilometres away from Burma border in our
area in Manipur State where the first national
flag was hoisted (by Azad Hind Fauz under
the leadership of Capt. That was the first
Indian flag hoisted on Indian soil. When I
visited that memorial, I saw that the statue of
Netaji Subhas Bose was inaugurated by the
late President V. V. Giri in 1965 and a war
memorial which was created in Burma, it was
afterwards demolished by somebody and was
brought here by our Government and the
foundation stone was laid by the present Prime
Minister Shrimati Indira Gandhi in 1969. The
first national flag hoisted by Azad Hind Fauz
was on 14th April 1944 at Maurang; and that
is a permanent memorial; it is not a memorial
of other types. This is a memorial of the type
erected in memory of freedom fighters who
were not merely soldiers, but who should be
respected more than that. Here were freedom
fighters who contributed to the achievement of
our freedom in a different manner, through a
different struggle, and who boosted the morale
of the country. Even though the names of

two big Government personalities are
connected with it,—the late President and the
present Prime Minister—still that memorial is
incomplete. Barring th, statu, and a war pillar,
the auditorium is incomplete. There Is a small
wing where a small museum of photographs
of the late Subhag Bose are exhibited, but the
memorial is incom-
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plete. When I asked the local people who
came there, they told me, "What to do? Even
though 11, 12 years have elapsed since the
Prime Minister laid the foundation stone, the
memorial is still incomplete." I do not know
whether this is being looked after by the
Education Ministry or the CPWD or by
whom. But I feel we must show du, respect to
such memorials. If they had not been created,
if they had not been inaugurated by the late
President, if th, Prime Minister had not laid
the foundation stone, it was all right, it was a
different matter. But once you have it and if
we do not care for it, I think it is an insult not
only to the war memorial, but to the martyrs
who laid down their lives for the country. This
is a subject where there is no dispute. There is
no question of any region coming in. They are
all national memorials; and here is the greatest
of them. I would request the Government to
kindly see that this is properly maintained and
the incomplete portion of it is completed. If it
is done with the help of the local committee,
well and good. If they are not able to do it, th,
Government should take it over and complete
1t.

I. STATUTORY RESOLUTION
.SEEKING DISAPPROVAL OF THE
CODE OF CRIMINAL PROCEDURE

(AMENDMENT) ORDINANCE, 1980 (NO.
12 OF 1980)— Contd.

H. THE CODE OF CRIMINAL PRO.
CEDURE (AMENDMENT) BILL,
1980— Contd.

THE VICE-CHAIRMAN (SHRI DINESH
GOSWAMI), The Minister is to reply to the
debate.

THE MINISTER OF STATE IN THE
MINISTRY OF HOME AFFAIRS AND
DEPARTMENT OF PARLIAMENTARY
AFFAIRS (SHRI P. VEN-
KATASUBBAIAH). Mr. Vice-Chairman,
yesterday the discussion on the Criminal
Procedure (Amendment) Bill took place in
this House. Some stalwarts from the
opposition led by Mr. Sunder Singh
Bhandari, have made
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certain observations about this Bill now under
discussion in the House. A you are well
aware, the Lok Sabha has already approved
this Bill....

SHRI SUNDER SINGH BHANDARI
(Uttar Pradesh); How does it affect us?

SHRI P. VENKATASUBBAIAH, It does
not affect you. I am only making a statement
of facts. I am not trying to influence the hon.
Member.

Sir, the burden of th, song of the
opposition Members has been that it violates
the Directive Principles, particularly article 50
of the Constitution. I would like to inform thig
hon. House and also hon. Member Mr.
Bhandari that the provisions of sec-lions 108,
109 and llo do not relate to judicial functions.
It is borne out by th, fact that th, 14th Law
Commission report ha very thoroughly gone
into this matter, I would like to read som, of
the observations made by the Law
Commission in this report. I quote.

Under the Criminal Procedure Code and
other relevant statutes, the functions of
Magistracy fall into three broad categories .

(a) Functions which are police
functions in their nature, namely, handling
of unlawful assemblies;

(b) Functions of administrative
character, namely, issue of licences of fir,
arm; and similar functions; and

(c) Functions which are essentially
judicial, namely trial of criminal cases.

These functions. iinee the introduction of the
scheme, have all been performed by the
Collector of a district and a number of
Magistrates subordinate to him and controlled
by him. The essential feature of this scheme
wa, that purely judicial functions coming
under category (c) were transferred from the
Collector and Magistrates subordinate to him
to a new set of officers who are no longer
under the
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control of the Collector. Functions coming
under categories (a) and (b) wer, to continue
to be discharged by the Collector and
Revenue Officers subordinate to him. The
officers performing functions in category (c)
were to b, called Judicial Magistrates and
thos, performing functions in categories (a)
and (b) were to b, called Executive
Magistrates.

This is the definition given by the 14th Law
Commission report with regard to this
particular section 108. ...

SHRI SUNDER SINGH BHANDARI .
What about the second report?

SHRI P. VENKATASUBBAIAH; I will
come to that. Sir. in their wisdom, they have
said:

"By that time certain States were taking
steps for the separation of me judiciary
from the executive, one ot the States being
Bombay."

It was Bombay then and the Law Commission
had suggested that the Bombay pattern should
be adopted. The Bombay pattern is this—the
Law Commission has said which I quote
here:—

Legislation for bringing about the
separation should be enacted by Parliament
on the model of the Bombay (Separation of
Judicial and Executive Functions) Act.
L951. In Bombay as constituted before the
reorganisation of States, a similar scheme
«ras brought into effect by the passing of
the Separation of Judicial and Executive
Functions Act. The main point of
distinction between the Madras and the
Bombay schemes is this: Whereas in
Madras the head of the judicial magistracy
in a district is the District Magistrate, in
Bombay the head is the Sessions Judge, and
whereas in Madras, the powers under 108 to
11 of the Cr.P.C. are exercisable only by
the Judicial Magistrates, in Bombay these
powers are left to be exercised by the
Executive Magistrates. In Bombay, these
powers are left to be exercised by the
Executive Magistrates. It may be pointed
ouTThat in both the States
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the Judicial Magistrates are like uivil
judicial officers under the administrative
control of the High Courts."'

Tlien, Sir, I come to the 37th Report ol the
Law Commission wherein they have
exhaustively dealt with this matter. In this
Report, Sir, they have specifically stated that
these are executive functions and have to be
left to the Executive Magistrates. Of course in
their 41st Report, which Mr. Bhan-dari has
mentioned, they have gone into this matter.
But, when it came to coming to a conclusion,
they did not say anything and they did not say
anything as to whether these should be
retained with the Executive Magistrates or
whether they are to be transferred to the
Judicial Magistrates. They have only
discussed the matter and nothing has been said
on this matter.

SHRI SUNDER SINGH BHANDARI'
Would you please quote that part which I was
mentioning?

SHRI P. VENKATASUBBAIAH: 1 will
quote that also. There is another thing. An
allegation has been made that we are trying to
arm the Executive Magistrates with more
powers and want to usrp the judicial functions
which were hitherto given to the Judicial
Magistrates. | may mention to the honourable
Member that it is we who in 1973 took steps
to separate "the judiciary from the executive
and eeven then, Sir, a provision had been made
to the effect that the option was open to the
State Governments and that whichever State
Governments wanted that these should be
retained with the Executive Magistrates, they
could do so under certain conditions. This has
been made clear and it was made clear even
when the Act w*s passed in 1973.

ot AWEAT gaw® W@ (IET
93W ): 1973 § AmeAr F1 oy o1,
WA WY I LF wATE E)

SHRI V. VENKATASUBBAIAH: I am
sorry to say, Sir, that some of he honourable
Members are alienated from public opinion.
They have got
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their own opinions and they do not respond to
the public feelings and “he socio-economic
compulsions. Sir, law is not static and it has to
be changed to suit the public response and 'he
socio-economic conditions. If what was
passed in 1973 has to be modified, it does not
mean that that thing of 1973 is sacrosanct and
nothing can be done. As a matter of fact. . . .

SHRI NAGESHWAR PRASAD
SHAHI: This is not a modification; this is
reversion.

SHRI P. VENKATASUBBAIAH: We have
amended our Constitution several times in
order to suit the ore-vailing conditions in the
country. (Interruptions)

SHRI SUNDER SINGH BHANDARI:
You have to plead your own case.

SHRI P. VENKATASUBBAIAH: Another
point which has been made out is that there is
a lot of difference between sections 107,108,
109 and 110. Section 107 is one which deals
with matters regarding breach of pea~e. This
is already with Executive Magistrates.
Yesterday Shri Shahi read out these sections
and said that... (Interruptions) I would like to
read sections 107, 103 and 109.

SHRI SUNDER SINGH BHANDARI:
Only read the captions.

SHRI P. VENKATASUBBAIAH: Previous
section 107...

SHRI SUNDER SINGH BHANDARI:
That is about the convicted people.

SHRI P. VENKATASUBBAIAH: What |
am trying to point out it that these preventive
measures, not punitive, and section 107, 108,
109 and 110 must be treated on par. That is
what I am trying to make out.

SHRI NAGESHWAR PRASAD SHAHI:
Section 107 is meant purely for law and order.
It can be used against anybody, not only
criminals. Section 108, 109 and 110 are meant
only for habitual criminals.

THE VICE-CHAIRMAN (SHRI
DINESH GOSWAMI): You have made your
point. Let him (eply.
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SHRI P.
making my point.

VENKATASUBBAIAH: I am

SHRI NAGESHWAR PRASAD
SHAHI: You are confusing the whole thing.

SHRI P. VENKATASUBBAIAH: But I
will not be able to confuse you. (Interruptions)
Sir, it is the same thing—section 108, 109 and
110... (Interruptions) If it does not suit you,
what can I do ? Sir, I only want to point out
that there is a consideraole misconception. Of
course, the 'ion. Members want to make their
points very emphatic. and clear. But chere is a
misconception of the whole thing. Sir, about
the essential merit of the concept of the
separation of the Judiciary from the Executive.
I have quoted from the 14th Report, inc 37th
Report also, and the 41st Report, which
Bhsndariji wanted me to quote. The question
is what constitutes the judicial pnd executive
functions. 1 quote from the 37th Report. It
says:

"In the field of criminal law, separation
of the judiciary from the executive broadly
means the administration of the criminal
justice by members of the judiciary who are
independent of executive control."

Sir, the hon. Members
know that when the

would also like to
Law Commission

furnished its 37th report advocating
separation of judiciary from the
executive, several  States in the country
had already "Brought about this

separation with the help of State enactments.
They are Madras, Bombay and Punjab.
(Interruptions) For the information of Shri
Ramamurti, I would like to point out that
West Bengal has also adopted this thing.
The West Bengal Bill brought forward in
1967 was informed by the same
principles as the Punjab and Bombay Acts.
It left the security proceedings entirely to
the Executive Magistrates. The Statement of
Objects and Reasons enunciated the principle
that the Judicial Magistrates will primarily
deal with cognizance, institution
inquiry Into and trial of a reference
under the Indian Penal Code or under any
other local or special law while the
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Executive Magistrate wiil be mainiy
concerned with prevention of offences under
executive  and administrative functions. It
clearly shows that In a State like West Bengal,
this principle was also accepted and that
this is purely ofa preventive nature and,
therefore, this cannot form part of a judicial
procedure. 1 am only arguing my case that
there is misconception among some Members
here. These sections do not form part oi
offences of punitive nature and that they ire
only of preventive nature. They are there to
apprehend and contain the criminals,  anti-
social elements, anti-national elements, etc.
who are trying to create disorder in the country.
This is the main purpose of this measure that
is  being  brought forward before the
Parliament.

SHRI SUNDER SINGH BHANDARI: If I
heard him correctly, he was mentioning that
he had that support in the 14th Report

SHRI P. VENKATASUBBAIAH: I did not
say 'support'. What I said was that they were
silent on this. I said that while recommending
that the proceedings in sections 108 and 110.
should be entrusted to Judicial Magistrates,
the 41"st Report did not say that this was an
essential part of separation of judiciary.

SHRI SUNDER SINGH BHANDARI:
This is what I said. On what authority are you
interpreting it that way ? I wanted that portion
to be quoted.

SHRI P. VENKATASUBBAIAH: My
interpretation is that they were silent. They
difl not say anything explicitly.

SHRI SUNDER" SINGH BHANDARI:
Then don't quote them.

SHRI P. VENKATASUBBAIAH: They
did not say that this will form part of the
judicial functions.

SHRI SUNDER SINGH BHANDARLI:
They have explicitly said that it should go
only to the Judicial Magistrates.
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SHRI P. RAMAMURTI (Tamil Nadu): I
agree that these are preventive detention
measures and not punitive detention measures.
There is a a difference between punitive deten-
tion and preventive detention. Do you know
that when, under this section, a person is asked
to show cause as to why he should not be
bound over lor a period of one year to keep the
peace to do this and that under section 108 and
all that, the entire procedure and the evidence
on which he can bind me over is a judicial
procedure and not an executive procedure?
Witnesses can be there. I can cross-examine
them and on the basis of my cross-
examination, I can establish that the
information on which he wants to act is a false
information and, therefore, the entire
proceedings are judicial proceedings and not
executive proceedings. Therefore, the entire
proceedings under that are judicial
proceedings and not executive proceedings.
And for that, the Evidence Act applies.

THE VH"E-CTTAIRMAN (SHRI
DINESH GOSWAMI): I think, the point on
this subject was very ably put forth by the
Opposition. It is for the Minister to reply. I
don't think that this argument and counter-
argument will lead us anywhere. Therefore,
let the Minister reply.

SHR! SUNDER SINGH BHANDARI:
Your remark is sufficient for us.
(Interruptions)

THE  VICE-CHAIRMAN (SHRI
DINESH GOSWAMI): You put fourth your
argument. Let the argument reply to this
argument. This argument and counter-
argument will lead us nowhere. Let him reply.
Kindly hear him patiently so that he can give
his own viewpoints to the Opposition.

SHRI NAGESHWAR PRASAD
SHAHI: Mr. Vice-Chairman, Sir, you are a
jurist.

THE  VICE-CHAIRMAN (SHRI
DINESH GOSWAMI)- I am not a jurist.
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SHRI NAGESHWAR PRASAD
SHAHI: You know the law. There is no
question of argument.

SHRI P. VENKATASUBBAIAH: Sir, he
had his say yesterday and I was listening to
him without interrupting him.

SHRI NAGESHWAR PRASAD
SHAHI: Sir, the question is not of in-
terpretation and argument. The question is
that the Minister is somehow confusing the
legal provisions.

THE  VICE-CHAIRMAN (SHRI
DINESH GOSWAMI): Mr. Shahi, 1 am not
the person who can judge whether the
Minister is confusing the issue or not. The
Minister is entitled to reply in his own way.
Let him give 'his own reply to the points
raised by you. Everybody is entitled to give
his own reply.

SHRI NAGESHWAR PRASAD
SHAHLI: Sir, you know sections 109 and 110.
.. (Interruptions)

SHRI AMARPROSAD CHAKRABORTY
(West Bengal): Sir, let him give the reply in
his own way. But why is he quoting from a
portion where there is no indication regarding
the functions of the Judicial and Executive

Magistrate; as performed by the different
States?
THE VICE-CHAIRMAN (SHRI

DINESH GOSWAMI): That is true. Let the
Minister reply. If you interrupt the Minister at
every stage, how can_he reply ? He should be
permitted to reply.

SHRI P. VENKATASUBBAIAH: Sir, he
may be an eminent lawyer. But this is not a
court room where he can cross-examine me.
He hadhis say
yesterday.

THE VICE-CHAIRMAN (SHRI
DINESH GOSWAMI): In court rooms also,
the lawyers are not cross examined The
lawyers are permitted tc-argue their cases.

SHRI P. VENKATASUBBAIAH: Well, he
is taking me.. .
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SHRI SUNDER SINGH BHANDARI: The
arguments are on this side and the votes are
on the other side.

THE VICE-CHAIRMAN (SHRI
DINESH GOSWAMI): Well, it is a matter of
ooinion. You please continue.

SHRI P. VENKATASUBBAIAH: That is
purely a matter of opinion. The people have
already given their verdict. There is no point
in debating that point here.

SHRI STTNDER SINGH BHANDARI:
Not oi this point.

THi  VICE-CHAIRMAN (SHRI
DINESH GOSWAMI): Now. it is rafer for
me to leave it to you. Dr. Zakaria.

[THE VICE CHAIRMAN  (Dr.
RAFIQ ZAKARIA in the Chair.]

SHRI P. VENKATASUBBAIAH: Sir, Mr.
Ramamurti has been telling that the same
judicial procedure is being adopted in these
sections 'lis"l, and that the evidence is called
lor, and all that. But I may inform the hon.
Member that the same procedure is adopted in
section 107. Section 107 happens to be with
the Executive Magistrate even today . . .
(Interruptions) Sir, the option is given to the
States. Even though it was transferred to the
judiciary, there are some States who have
been keeping this still with the Executive
Magis trates. Here, Sir, in view of the
exigencies of the situation, in order to deal
with the prevailing situation in an effective
manner and to serve the interests of the people
in a better manner, the Government thought
that it would be better if these sections are
brought under the purview, of the Executive
Magistrates.

SHRI P. RAMAMURTI: That answer is
complete.

St AIMEET  TRTE MATEY
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SHRI P. VENKATASUBBAIAH: Sir. Mr.
Ramamurti has said that this will go against
the interests of the people, the people like the
Tatas and the Birlas will escape and that they
will have a stranglehold on our economy, on
our peopie and that we on our part are
Hobnobbing with lhs» Tatas and the Birlas.
And, Sir, he made certain remarks. He said
that he is the product of the national move-
ment. Sir, in my own humble way, I have also
been a product of the national movement. Sir,
whether *.t ’s the Tatas or the Birlas, they 5
p.M. will not escape if they commit an offence.
I would like to make it very clear to Shri P.
Ramamurti. About our hoo-nobblng with the
Tatas anil the Birlas, even, when Shri
Namboodiripad was (n power, he invited the
Birlas to start industries in Kerala. I am only
mentioning what he has said. Here
personalities are immaterial. Everybody is
equal before the law. whether it is the Tatas or
the Birlas or anybody else. K he commits an
offence, he cannot escape.

Now, Sir, about clause 5, about the bail
provisions that have been made very strict,
Mr. Bhandari has said that if a person is
convicted for a small period of imprisonment
or so, on two occasions, the bail is refused to
b'm. But, Sir, it has been clearly stated that a
person who has been convicted under
cognizable and non-bailable offence, who is
convicted by a judicial officer, to such people
the bail will not ordinarily be given. So, here
the question of imprisonment for a small
period, for a short duration of time, does not
arise. Here it is the question of an offence that
is cognizable and non-bailable and a judicial
officer having convicted the person. Shri
Bhandari has agreed that on the question of
provisions making strict bail provisions and in
respect of sureties he has no quarrel with the
Government. His quarrel is only with regard to
the transfer of sections from judi-
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cial magistrates to executive magistrates.

Then, Sir, Shri Purabi Mukherjee,
our ex-colleague

THE V.CE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Not Shri, but Shri-mati Purabi
Mukherjee.

SHRI. P VENKATASUBBAIAH: 1 am
sorry, Sir. Shrimati Purabi Mukherjee also
made certain observations. Now she finds
everything wrong with the Government. She
has been with us for a very long time. She has
been our General Secretary. In politics there
are no permanent friends or permanent
enemies, only Interests are permanent. ( In-
terruptions.) She was the General Secretary
of our Party.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA); Mr. Minister you don't get
distracted by Mr. Bhandari. You know, he is
very clever.

A 77z fmay v @ gt
Fgq AT | WM 9w TR FIAA
M FIIE |
SHRI P. VENKATASUBBAIAH: Sir,
these are the points. Mr. Rama-murti says,

you just stop your speech. In deference to his
wishes..

SHRI P. RAMAMURTI: What we talk in
the Telugu iy not meant to be translated.
Otherwise, I would not have talked.
(Interruptions).

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): I, English he want; to tell you,
2o on.

AN HON. MEMBER: He knows Telugu
also.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA). He just now said it. Just no,
Mr. Ramamurti said it.

SHRI P. VENKATASUBBAIAH: I would
like again to emphasise. Sir, that these
measures are preventive in nature. They do
not form part of the judicial functions and
the Govern-
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ment i not violating the Directive Principles
of the Constitution. What we are doing is
within the Directive Principles of our
Constituion. It has been done in order t,
maintain law and order in this country to
prevent the anti-social and anti-national ele-
ments from doing damage and trying to do
harm t, the integrity of our country.

Sir, several hon. Members from our Party
have spoken on this matter. They have very
ably defended the Bill. I congratulate them
and so also the Members from the Opposition
who have spoken on this Bill. While
appreciating their criticism, I would only
say....

SHRI KALYAN ROY (West Bengal) :
That those will be the victims whose
criticism you appreciate.

SHRI P. VENKATASUBBAIAH: 1 would
only say that these provisions are not intended
to be used against our colleague, Shri Kalyan
Roy. I can say that with all the emphasis at
my command; it will not be used against them
and not against Shri Shiva Chandra Jha.
These are the measures that are intended to
preserve law and order, to prevent antisocial
and anti-national elements who are trying to
disturb the entire social fabric of the country.

With these few words, I request the hon.
Members tg support and help us in getting
the amending Bill passed.

SHRI MANUBHAI PATEL: Mr. Minister,
you referred to your ex- colleague who is not
with you. Do you consider them ag enemies
and will these provisions apply to them also?

SHRI P. VENKATASUBBAIAH: You are
also my ex-colleague.

SHRI MANUBHAI PATEL; But I am your
opponent; I am not your enemy. We are not
enemies; we might be in the opposion. But do
you consider them to be enemies and will you
apply these provisions against them? That
was my question.
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SHRIDHAR  WASUDEO

354.

SHRI

ZAKARIA): There is a very well-known saying that DHABE (Maharashtra): Sir, I move:

in politics there are no permanent friends and no
permanent enemies.

SHRI MANUBHAI PATEL: That may apply to
friends like Dr. Zakaria, and not like us.

ot &az ey wit (soewdw)
W TR g FE gwWEa afeh
T THEA % | (Interruptions)
THE VICE-CHAIRMAN (DR. RAFIQ

ZAKARIA): This ig what Disraeli has said. He only
quoted it. He did not intend in the sense you do.

Well, I shall now first put the Resolution to vote.
The question is:

"That this House disapproves the Code of
Criminal Procedure (Amendment) Ordinance,
1980 (No. 12 of 1980) promulgated by the Presi-
dent on the 23rd September, 1980."

The motion was negatived.

THE  VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): I shall now put the motion moved by
Shri P. Venkatasub, baiah to vote. The question is:

"That the Bill further to amend the Code of
Criminal Procedure, 1973, as passed by the Lok
Sabha,* be taken into consideration." I*~ The
motion was weyuUwe'd. K\

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): We shall now take up clause-by-clause
consideration of the Bill. Clause 2, there are five
amendments.

Clause 2—Amendment of sections 108, 109 and
110

SHRI SUNDER SINGH BHANDARI: Sir, I
move:

1. "That at page 1, line 7, the figure
'108' be omitted."
SHRI SHIVA CHANDRA JHA: Sir, I move:
5. "Thatat page 1, clause 2 be
deleted." 1464 RS—12.

6. "That at page 1, line 7, for the
Words and figures 'In sections 108,
109 and 110" the word and figure 'In
section 110' be substituted.”

SHRI SYED  SHAHEDULLAH

(West Bengal):  Sir, j move:

7. "That at page 1, line 9, for the words
'an Executive Magistrate' the word 'a
Judicial Magistrate such being appointed
where there is none by the 31st July, 1981,
and pending such appointment an
Executive Magistrate' be substituted."

8. "That at page 1, line 9, for the words
'‘an Executive Magistrate' the words 'a
Munsif Magistrate' be substituted."

The questions were proposed.

oY e Tag Wordh . suaemes
#Elad, a1 THWE w1 1487 fAE P
geag fFarn, 3741 foe &7 sv e
farar nar | & gwway g 5 ag i
fogEa amw 9f w9 GFfgae g
FT FT 1968 ¥ FITANT ZAT |
T2 AT FUAS W A48 7 AL IHEH
artz 1973 ¥ fafasa SR 17 %1
G52 91 297 | %9 Ig F1§ A41 ATF
A&} &, AATHET G &, FAT AT &
q3EqT 7 B9 FAET 0 W HIT gre.
o W Wt T wEr we e R g
SRR 107 ®7 SafafEedr FZaoea
fFm #= 1090 AT 110 &1
T Feasy %47 | H 87 9¢ 108
& wa-aema (1) F (2) F7 9gar g
ar =% g %@ 2 f& sw wfosde
Y T W w7 & A agiey
wraTz Z1T Tz | A Tfa F
fada 727 2T & i 59 efasaw
F TTATE T2 48 F1av0 51—HTT 108%
sigda ATEE FeEr e—fRT IEe

108,
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g 9 Taar gar g {5 fwdr snandr,
ST AT 94T Feied | &7 {4912 ¥ 131
g—AardT FfEwT H FEwia 9T At
gt g—ar fmr qfeww afege a7
HHRAAT H WGE G NT ORI
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qT UFNT F, Ag FHAGT 2T EATE |
getfern &1 w9 F 4197 foiE |
arE A1 77 T A A1 w1 ¥ oag
Tt F81 g1 Arfgn, aiaag
TET 2T ATET | FIFFi8 29 F 913
A FFAAT 931 grm sHifAT 3N
TEAAAEl 39 AN A1 qiEwa
qfse2e & gra § 39 %7 419 FE0 47 |
gafan w7 |@uiae & & 29 arerdi @
faar & = fam =00

=t fora aa |t (7.377) : I9warsas
wEIRd, ¥4 2 W uFrafay afase
WY 7 Afeme rae izar s faant
e AT faar g ar, ardana gi |
UF FYE & AT AT 34 ATAT E IHN AT
Ara-afa aqr F@ & a1 arw A w7
BT, TG FT F(4T @ & TET &
getfay 7T Aeiraa 92 2 5 98 wmaw
FEZIA HTH UrAL gATE A 9gfa
F1 fawrd afam @ ary s w1
FI g1 &40 Arfgn, fewAddr ardv-aga
g aFar § 417 ¥ 9ree, AT w4
HIEAT S | O ugSHfed w1 @1 qrag
Y FX A1 |1 AT § —qIog wfaedz
W & GEE FATH A1 78 UFSiragieeg
wfaezz Y ara ot AT § TH qF e
F1 &Y g21 & wifgm | ma frarg ad
wE g § afae gasl fadie #2 3@r
TR |

SHRI  SHRIDHAR  WASUEpIO

DHABE: Mr. Vice-Chairman, Sir. the

principle of separation of judiciary
from the  executive was accepted not

.

Bill, 1980

only by others, but thig was accepted even in
the Constituent Assembly by Pandit Nehru
himself. He said:

"l may say, so far as Government is
concerned, this Government is in favour of
separation of judicial and executive
powers. 1 may further say that the sooner it
is brought about, the better."

Sir, this amendment which has been brought
forward is against the principles of the
Congress Party. I would like to say two things
in thig connection. It has been stated that
because section 107 is there, giving powers to
the executive magistrates, we can also give
powers under section 108, 109

j and 110. Section 107 is only in regard to
security for good behaviour. But section 108
speaks of sedition—this is a very serious
matter—and also about newspaper
publications and so on. Section 109 is in
regard to security for good behaviour by
suspected persons. This power can be misused
by the Government to a very large extent. In
regard to sections 108 and 109, the judicial
magistrates are required to make enquiries
before any order is passed. There may be
some justification in regard to section 110
which speaks about habitual robbers, house-
breakers, forgers and so on. Here, the hon.
Minister has said that the power should be
given to the executive magistrates. If at all
this power is required, it is only in regard to
section 110 and not in regard to sections 108
and 109 which are very serious matters
affecting the rights

, of citizens, newspapers and other persons.
Therefore, I would request the hon. Minister
to accept my amendment.

SHRI SHRIDHAR WASUDEQO: Sir, I have
made this amendment to cover all magistrates. |
have said that the date 31st July, 1981 should be
fixed by which time the Judicial Magistrate is to
be appointed. Till that time the Executive
Magistrate may continue. As the previous
speakers have said, no! judicial task should
be given to
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the Executive Magistrates. The functions of the
Exccutive Magis-< -trat, should be completely
separated and I want it to be pin-pointed that
only judicial functions will be discharged by the
Judicial Magistrates.

That is why I have given this amendment.

' SHRI P. VENKATASUBBAIAH: Sir, I have
nothing more to state than what I have already
stated. A equestion has been raised whether in
the 41st Report it has been stated that this
must be given to the idicial Megistrates. The
point is that none of these reports has said that
it is th, essential part of the judicial functions.
I want to make this point clear. Whatever the
hon. Members have said in respect of their
amendments is a stress on the same points.
Mr. Bhandari has said about the 41st Report. I
would like to say that in their 14th Report and
37th Report, they have exhaustively gone into
the matter. None of these Reports, including
the 41st Report, says that this is an essential
part of the judicial functions. So, there is
nothing to accept these

"amendments.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA); Now I will put Mr. Bhandari's
amendment to vote unless Mr. Bhandari
withdraws the amendment.

SHRI SUNDER SINGH BHANDARI: My
amendment be put to vote.

THE VICE-CHAIRMAN: The question is:

U  1."That at page 1, line 7, the figure 108
be omitted."

The motion was negatived.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA); I will now put Shri
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Shiva Chandra Jha's amendment to vote.
The question is:

5. "That at page 1, clause 2 be deleted."

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA); Ayes have it, Ayes have it, the
amendment is lost.

DR. LOKESH CHANDRA (Nominated) :
Noes have it, Noes have it. We want
Division. (Interruptions).

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Just , minute. Let us not get
excited. After all, the statement that I made is
contradictory. I said one thing and gave the
other verdict. Therefore, please allow me to
correct myself. (Interruptions). All right, you
want Division. Let there be Division.
(Interruptions). The Division Bell is on. (In-
terruptions). The Division Bell is on. Order
please. 1 am again putting Shri Jha's
amendment to vote.

The question is:

5. "That at page 1, clause 2 be
deleted."

The motion was negatived.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA); Now I will put amendment No.
6 moved by Shri Dhabe to vote.

The question is:

6. "That at page 1, line 7, for the
words and figures 'in sections 108,
109 and 110" the word and figure
'In section 10', be substituted."

The motion was negatived.
THE VICE-CHAIRMAN (DR. RAFIQ

ZAKARIA): Now I, shall put amendment No.
7 moved by Shri Shahedullah to vote.

The question is:
7. "That at page 1, line 9, for

the words 'an Executive Magistrate'
the words 'a Judicial Magistrate
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[Dr. Rafiq Zakaria] fiich being
appointed where there is none by the 31st
July, 1981, and pending such appointment
an Executive Magistrate' be substituted."

The motion u?as negatived.

THE VCE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Now I shall put amendment No.
8 moved by Shri Shahedullah to vote.

The question is:

8. "That at page 1, line 9, for the words
'‘an Executive Magistrate' the words 'a
Munsif Magistrate' be substituted."

The motion was negatived.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): The question is:

"That clause 2 stand part of the Bill."

I think the noes have it. I think the ayes have
it. (Interruptions) Never mind. Mr. Ladli
Mohan Nigam, simply because of a slip, do
not take advantage of it. I, said it once after
all. Just do not try to take advantage of it
simply because of a little bit of a human error.
This is rather unfair. (Interruptions) Please sit
down. In my conduct if you find that really I
was saying it, you can say that but not simply
because of this. That much co-operation, I
expect. Therefore, I say the ayes have it.

The motion was adopted.
Clause 2 was added to the Bill.
Clause 3—Amendment of section 196

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Now we shall take up clause 3.
There are five amendments.

SHRI SUNDER SINGH BHANDARI;
Sir, I, move:

2. "That at page 2, line 9, the words 'or
of the District Magistrate' be omitted."

3. "That at page 2, lines 12 and 13 th,
words 'and the District Ma-
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sanc
be

gistrate  may.
tion under
omitted."

before according
sub-section  (1A)'
J

SHRI SHRIDHAR
DHABE: Sir, I move:

WASUDEO

9. "That at page 1,
words and figures ‘or
(1) of section 505' be deleted."

SHRI, SYED SHAHEDULLAH:
Sir, I move:

line 14, the
sub-section*

10. "That at page 2, line 9, “he
words ‘'or of the District Magis~
trate be deleted."

(The amendment also stood in the name  of

Shri Shridhar Wasudeo-* Dhube).

12 and
District
according,
(1AV

11. "That at page 2, lines
13, the words ‘'and the
Magistrate  may, before
sanction  under  sub-section
be deleted."

The questions were proposed.

At g fog werdt © o,
AHZHE § AZT 7T TET B2 TAHE A7
&z ngqz F1 fawifen av ofafeer
15347 AT Wizl 505 T+
2 WL 3 % Uaw fear siram g7 98 /e
79 & f o sz 2 £ w8 aw
7 gag difcom Aeq E Al d WS o
@z Equz ¥ Fgfav § F #Hew
waAHE 71 AFud ¥ farn st £ | gaE
FATET AFEEAT & |19 fA=Er g1 "awar
qr | 7 Afe wE 9 W FT @
& Y JHAT gETAT A1 HFAT & | Al
AR & W 9w fod v
& 3 A1 dze A OF "refeed =
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fs fefezae afaed = gur-ae dama &
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153 @7 WTE 505 § 96T FT FET
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74l g A 97 famgw W marfEr
Zwr 1 FAtaT a7 W oadma g, o
sfaers w1 & 90 ama< e aa

#, H3w@ faodr g1 3 fawfas 4,
g4 WOAr gaEhT 5y g owir e

q wgar TaAr £ & o7 wijedz «t
FHTET T |

SHRI SHRIDHAR WASUDEO DHABE:
Sir, in addition to what my friend has said,
which I support, I want to say that under section
396, the previous sanction of the State
Government or the Central Government was
required for all these sections including section
505, the ' "entire section. Now it has been
reduced to this extent that it will be only for
sub-section (1) of section 505. Now section 505
is a serious matter and sub-section .(2) which
has been excluded and where no sanction will
b, necessary is more serious than sub-section
(1), Sub-clause (2) says:

"Whoever makes, publishes or circulates
any statement or report containing rumour
or alarming xtews with intent to create or
promote or which is likely to create or
promote on grounds of religion,
race, place of birth .................. feelings of
enmity, hatred or ill-will..."

In these cases action can be taken, as also in
the case of ill-will between different
communities. Fo, the . prosecution of these
cases, sanction was necessary. Now that has
been taken away. I do not 'Understand what is
the propriety of merely taking half the section
and allowing the other half to remain.
Therefore, I appeal to him that the complete
section of 505 should remain part of section
196 for taking the previous sanction of the
Central Government 01 the State Government.

SHRI SYED  SHAHEDULLAH: Sir.

I endorse what they have said.

SHRI P. VEr[KATASUBBAIAH. Sit,
this is with regard to giving

[ 17 DEC. 1980 ]
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concurrent powers to the District Magistrate.
Sir, th, powers were given in pursuance of
certain observations made by the 41st Report
of the Law Commission. They said that there
has been inordinate delay in these
proceedings and so in order to reduce the
delay, the authority from the State
Government or the Central Government need
not be sought. Sir, this has been gone into
very thoro-ugly. The two sections.—I would
like to read—which are now sought to be
given to the District Magistrate are;

"Whoever, by words either
spoken or written or by signs or
by visible representations or
otherwise makes or publishes

any imputation that any class of
persons cannot, by reason of their
being members of religious.................... "

These are the cases which, ara detrimental,
which go to incite communal violence and
hatred between two groups of communities, as
also distributing meterial prejudicial to
communal harmony. So we have only taken
these two sub-sections because these are
matters which brook no delay. If the State
Government or Central Government authority
is to be sought, there may be delay. By that
time the damage would have been done. So, in
order to expedite and see that these situations
are controlled, this has been given to the
concurrent  jurisdiction of the District
Magistrate. This is the only explanation I can
give. There is nothing sinister about it. It is
only to see that prompt action is taken to
contain these communal disturbances and
hatred between two communities or groups.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Now [ shall put the
amendments to vote....

SHRI P. RAMAMURTI: Now please be
careful.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Mr. Ramamurti, I
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[Dr. Rafiq Zakaria]
would not like you or other Mem
bers to want me to give a wrong de
cision simply because of a slip of
tongue on my part and I hope you
will agree with me ----------

sy FEA AIgT Aaw o fEw
FI A9 ST T AT AT F 1 W
fear & 58 5w @ fEw w0

IERAETA (2To  THRIF AFTAT
uy fam W oam § T 9 2 TOE
HATA Al ¢ | #9095 g 4%
g fF ogrsg &1 m WU E
SHRIMATI ~ PURABI  MUKHOPA-

DHYAY (West Bengal): Now you are the
Vice-Chairman. You have to act as a Vice-
Chairman. And as Vice-Chairman you don't
have to give a personal explanation.

THE VICE-CHAIRMAN (DR. RA
FIQ ZAKARIA): You have not un
derstood what he said ----------

SHRIMATI, PURABI = MUKHOPA-

DHYAY: I have understood.

|l A@EW w@E WigT  (IAT
w3W) : WAL A TiEA A Al §
TITE) TAAr TT 6T O6A FE |
THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Mrs. Purabi Mu-khopadhyay did
not know what had happened and therefore, 1
ignore the remark made by her....

Wi SR 98y WYY
OF THS A W Agem ¥ gafor w%
fear, @ o0 & W v T
gHar FFY )

g WA AT |

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA); The question is—

2. "That at page 2, line 9, the words 'or
of the District Magistrate' be omitted."
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The motion was negatived.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): The question is—

3. "That at page 2, lines 12 and 13 the
words 'and the District Magistrate may,
before according sanction under sub-
section (1A)' be omitted."

The motion was negatived.

THE VICE-CHAIRMAN (DR.RA- 'FIQ
ZAKARIA): The question is—

9. "That at Page 1, line 14, the
words and figures 'or sub-section
>. ) of section 505' be deleted."

The motion was negatived.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Th, question is—

10. "That at page 2, lin, 9, the
words 'or of the District Magistrate'
be deleted."

The motion was negatived.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Th, question is—

11. "That at page 2, lines 12 and
13, the words 'and the District Ma
gistrate may, before according sanc
tion under sub-section (l1A)" be.,
deleted."

The motion was negatived.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Th, question is—

"That Clause 3 stand part of the Bill."

The motion was adopted.
Clause 3 was added to the Bill.
Clause 4—Amendment of Section 436.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): There is one amendment, No.
12, in the name of Mr. Dhabe. But Mr.
Dhabe, it is a negative amendment. So you
cannot move it. If you want, you can speak on
it.
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SHRI SHRIDHAR WASUDEO DHABE:
If T cannot move it, there is no point in
speaking on it.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA); Th, question is—

"That Clause 4 stand part of the Bill."
The motion was adopted. Clause 4 was

added to the Bill.

Clause 5—Amendment of Section 437

SHRI SUNDER SINGH BHANDARI,:
Sir, I move—

4. "That at page 2, lines 32 to 34 th,
words 'or he had been previously convicted
on two or more occasions of a non-bailable
and cognizable offence’ be omitted."

SHRI SYED SHAHEDULLAH: Sir, I
move—

13. "That at page 2, lines 26 to
28 be deleted."

14. "That at page 2, lines 26 and
27, for the words 'if there appear
reasonable  grounds  for  believing'
the words 'ifhe is satisfied' be
substitute."

SHRI SHRIDHAR WASUDEO DHABE;
Sir, I, move—

15. "That at page 2, line 28, the words
'or imprisonment for life' be deleted."

16. "That at page 2, lines 32 to 34, the
words 'or he had been previously convicted
on two or more occasions of a non-bailable
and cognizable offence’ be deleted."

SHRI SYED SHAHEDULLAH: Sir, I
move—

17. "That at page 2, line 34, after
the words 'offence' the following be
inserted namely: —

'except in cases connected with
agrarian or trade union movement in

favour of collective demands'.
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SHRI SHIVA CHANDRA JHA: Sir, I

move—

18. "That at page 2, line 37, for the
words 'sixteen years' the words 'eighteen
years' be substituted."

19. "That at page 2, line 38, after the
word 'infirm' the words 'either physically or
mentally' be inserted."

SHRI SYED SHAHEDULLAH: Sir, I

move—

20. "That at page 3, after line 6,
the following be inserted, namely: —

'Provided that no person detained and
kept in prison as under-trial shall be
confined in solitary imprisonment of
punitive nature during the period unless
permitted by the trial Court'."

The questions were proposed.

ot qea fog wodt © grarasm
oY, W gEeE (5fmasw F, SaW
FHIAA A e, # TEEr awdw
FCAT § | AfFA w1 framr #7 amy
g uaw =1 feewr & 1 uw feemm ¥
a FEEAT  WEeaw F7 o
w1 FT AT EE R A WA FTAH
FIAATFE & AT IAq wiaw Fr "qAT
gEd | vER Emeg § & gEa
amdA FT O 1 mEE 9g
et @ war 2 fa feft ot srammmay
it et | wrer & few
g 41 whaw wEqsi 97 Zm {6z
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[+t g7 fag o]
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a% W HIT % F FE 7 gAR!
v &% faar | O @AW H oag
Fgar o fswar &1 e swdsaE
AF-RATT WTEA H oFen a1 8,
IHF AT A AT WA, qg wed
)T WA I faew & ) wEe
fae & fag 9 uiredee w41 2
zat fgev F fau w9 nirsweE g
fagw fady o swdiEas 919-
FHAT TR W AT FATT FATATEAT
eafam o1 A4t smaw 9 f34 s 9
grEaE ey s @ 2 F auEa
g fFoag Am wefd woF A
T WEHT & avEr g, wiEw §
st fadr & R aga § fF
TET F QAT IR 1T 950 37 AETE 7%
7 fmad 7 faume 9

SHRI SYED SHAHEDULLAH: Sir, my
amendment is simply this that for the words "
if there appear reasonable grounds for
believing" the words "if he is satisfied" be
substituted. 1 hav, moved this amendment
because believing is always a subjective thing
and anyone can believe anything about
anybody. And, Sir, an Executive Magistrate
can be made to believe something simply by ,
telephone call from a Minister of any such
person. Therefore, the word "believing"
should aiot be there. My suggestion is that it
should be "if he is satisfied". If this is done, at
least it can be brought to th, court of law to
examine if he had proper reasons to be satis-
fied Or not. This is the purpose of my
amendment and I hope it will be accepted. I
am not saying anything on the other
amendment.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Yes, Mr. Dhabe.

SHRI SHRIDHAR WASUDEO DHABE;
Sir, up till now, the power to grant bail has
been with the judicial authorities and they
have been
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used in cases normally for offences other than
those punishable with death. Now, Sir, a
provision has been made and there will be no
power for bail. This power should be vested in
the Judicial Magistrates and in appropriate
cases the affected persons can be released on
bail. For political and other purposes a person
can be charged with so many offences and, i
that case, even the political or trade union
workers will not be released if this clause is
retained in this stringent form. That is why
this amendment. Secondly, Sir, I support the
amendment of Bhandariji. This is a very
curious provision. If a person has been
convicted previously on two or more
occasions of a non-bailable and cognizable
offence, he will not be granted bail. I, do not
understand the propriety of this provision
because non-bailable and cognizable offences
are so wide that probably the majority of the
offences dealt with in the IPC will be non-
bailable and cognizable. I think these
provisions are anti-human rights and other
rights of the people of this country and
therefore, they should not be retained.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Yes, Mr. Shiva Chandra Jha.

st Tora ssE |1 TUAETETE
HEIEA, FO WOIGT A9 AHA 2,
agd fawga & o & mwr w7 §
fF widy ot sawr Sfew v =67
Faaa & d9fs oz fadet 39 %
qTET Ay AT F W7 @ g iAw
TART IHT I AT Afg, Afew 7
2% faumr & WL "@wEgA 9 AT
FL

Jo dutaq § & 91 A19- 39T
areeg & fag frewme fear smar
2 a3 3« v fofisr & 9% | 38
o & fa famw fowdt @ o7
Tq Awg &1 woaw fFar g o
foma @me®  eReaee fAm "W
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2 ur faus faeg sivirEa smée
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Al T AGFTE § 118§ F A99AF
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IR ATT 9% FFI AT TR FIAT 8
a1 TURT SMEE g1 osrer Az o
al 16 Mma ¥ T F7w gaE ifE
IERT 18 W@ &7 faAar s o
18 H1& FTAT 4§ F15 qgd Afvwa
TEl g | zafad miv IEEr 16 AT
qTg 18 FT T |

A S AT §NET § 39 9%
§ g w@ %gar | fad § ag FEAw
QA ¢ & =W 1e¥TImE 18
FT foar a1 #T AT TAEr A
i
SHRI P. VENKATASUBBAIAH: Sir,
with regard to the amendment of Shri Sunder
Singh Bhandari, even with regard to refusing

of bail to persons, we have made it clear and
have stated emphatically that persons who
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are corvicted or cognizable and non-bailable
offences twice should not normally or ordinarily
get bail. And even in that, Sir, we have said that
there is a discretion available to the court to
give bail in suitable cases for special reasons to
be recorded. So we have given the discretion to
the court in some special cases. If it is found
reasonable, the court is entitled to grant bail.
Sir, in this connection I would like to point out
how some anti-social elements have taken
advantage iof this liberal provision of bail. In
the case of Delhi alone, according to the police
report, 1080 persons with previous convictions
were arrested for committing offences after
1.1.78, and all of them were released on bail,
despite bail being opposed. All of them were
involved in offences subsequently. All of “Jhem
were convicted for 7 years or ... (Interruptions)
There is ample discretion given to the court in
special circumstances.

SHRI SUNDER SINGH BHANDARI,;
But there are cases with lesser punishment of
only months.

SHRI P. VENKATASUBBAIAH : That is
why I said, it is not once but two times, and at
the same time a discretion has been given to
the presiding officer; in special cases they can
grant bail.

Again, Sir, the intention of Mr. Dhab,
seems to be that imprisonment for life should
be deleted from the provision. Since no
proposal has been made to change this
provision, the amendment is not acceptable.

Shri Shiva Chandra Jha wanted the age to
be raised from 16 to 18. Sir, I, do not feel
there is need to change th, provision which
has already been made.

About Shri Shahedullah's amendment, Sir,
with regard to the people who have
participated in an agrarian movement and all
that, whether it is agrarian or not, that will be
decided
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according to the natur, of the offence that has
been committed. There are peaceful agitations
and there ar, violent agitations. A crime is
crime. You cannot make any discrimination
between the nature of agitations. So, Sir, this
is not acceptable.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Now. I will put the amendments
to vote, one by one.

The question is:

4. "That on page 2, lines 32-34, the
words 'or he had been, previously
convicted on two or more occasions of a
non-bailable and cognizable offence' be
omitted."

The motion ioas negatived.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA); The question is:

13. "That at page 2, lines 26 to
28 be deleted.”

The motion was negatived.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA); The question is:

14. "That at page 2, lines 26 and
27 for the words if there appear
reasonable  grounds  for  believing',
the words 'if he is satisfied' be sub
stituted.”

The motion wais negatived.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA); The question is:

15. "That at page 2, line 28, the
words 'or imprisonment for life' be
deleted.”

The motion was negatived.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA) . The question is:

16. "That at page 2, lines 32 to
34, the words 'or he had been pre
viously convicted on two or more
occasions of a non-bailable and cog
nizable offence' be deleted.”

Th, motion was negatived.
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THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA). The question is:

17. "That at page 2, line 34, after
the words ‘offence' the following be
inserted, namely: —

'except in cases connected with
agrarian or trade union movement in

(Kl

favou, of collective demands'.
The motion was negatived.

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA); The question is:

18. "That at page 2, line 37, for
the words 'sixteen years' the words
‘eighteen’ years be substituted.”

19. "That at page 2, line 38 after
the word 'infirm' th, words either
physically or mentally' be inserted."

The motions were negatived.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA); The question is:

20. "That at page 3, after line 6,
the following be inserted, namely:

'Provided that no person detain, ed
and kept in prison as under-trial shall be
confined in solitary imprisonment of
punitive nature during the period unless

permitted by the trial Court'.

The motion was negatived.
THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Now the question is:
"That Clause 5 stand part of the Bill."
The motion was adopted.
Clause 5 was added to the Bill.

Slause 6 Amendment of section 446

[ 17 DEC. 1980 ]
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THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Now, we take up Clause 6.
There are 4 amendments.

SHRI SYED SHAHEDULLAH: Sir, X
move:

21. "That at page 3, clause 6 be
deleted.”

22. "That at page 3, lines 12 and
13, for the words 'to imprisonment
in civil jail for a term which may
extend to six months' the words 'or
failing, to detention in Court till the
rising of the Court on that day' be
Substituted."

SHRI SHRIDHAR WASUDEC DHABE:
Sir, I move:

23. "That at page 3, line 13. fc
the words 'six months' the wore
'three months' be substittited.

SHRI SHIVA CHANDRA JHA: Si 1
move:

24. "That at page 3, line 13, f
the words 'six months' the wor
'one month' be substituted.

The questions were proposed.

SHRI SYED SHAHEDULLAH: £ a
very strict demand has been ms on  the
surety. Not only will imoney be
forfeited, but he has suffer jail for six
months. We kn that it is very difficult for
poor p< pie to get surety. The people 1
going to be arrested on mere allej tion. It
will be more difficult for people to  get
sureties because ' surety will have to face
six mon jail. I objectto it. I demand I
insted of six months the impris ment
should be till the rising of court. It is a
simple amendment should be accepted.

SHRI SHRIDHAR  WASU] DHABE:
My amendment is sir The provision for six
months' prisonment is very harsh. As
friend has correctly said, the people will suffer
more by this;  vision. If the recovery
cannot
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made, there is a provision for the recovery of
penalty imposed in the Court. Therefore.'
there is actually no reason for having a
provision for six months' imprisonment. In
order to reduce the rigour of this provision I
have suggested that it may be reduced to 3

months.

ot v 0w T SUTETSTE S
O d) ®Wee 36T 9% &7 & faw
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IEIAA £ | St 92 waar 2 T oe:
WETT OF IAR| AATET FAT & AfT -
fom g1 72 atfaa #7a & @3 S9F0
e & &9 wémr &1 a%dr 2 1 W 2
fr afs 0T £ av 29T 8 |7 0F 9ErAT
ITFT WD 2ET TfET 1 AW 9EE
o qga ST E, W wEMT A7 g
& oAl ow@e AT 1 ow
HEMT SET & ARl gy aifEy
M 4g FIE qoFT I TEGT & | AN
TaTE a0 o9 % 16 &7 18 F7T59R
E 5T w2 fZar | "Er IEET
M WA 09 H T U g1 g,
W Wi gmz o, gt see
T |

SHRI P. V]ENKATASUBBAIAH: r,

have great regard for Shri uva Chandra
Jha. Unfortunately, ere are professional
surety givers. order to curb them and in order
to icourage euch undesirable elements j
provision has been made more ;orous. Shri
Bhandari has accepted r contention that these

people  must  contained. These
professional ety givers must be punished pro-
ly. When there was no such evision,

even the recovery of mo-T from them was
very difficult, ire'fore, sir, it is only
intended see that such people are not en-

raged.
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So, Sir, there is nothing against it. If there
are no professional surety-givers, it will not
be applicable at all.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): T will now put the amendments
one by one to vote.

The question is:

21. "That at page 3, clause 6 be
deleted.

The motion was negatived.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): The question is:

22. "That at page 3, lines 12 and
13. for the words 'to imprisonment
in civil jail for a term which may
extend by six months' the words
‘'or failing to detention in Court
till the rising of the Court on that
day' be substituted."”

The motion was negatived.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): The question is:

23. "That at paga 3, line 13, for
the words 'six months" the words
'three months' be substituted."

The motion ivas negatived.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): The question is:
24. "That at page 3, line 13, )cr the words

'six months' the words 'one month' be
substituted."

The motion was negatived.
THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): The question is:
"That Clause 6 stand part of the Bill".

The motion was adopted.
Clause 6 was added to the Bill.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Now, we take up Clause 7.
There is one amendment by Shri Syed
Shahedullah. It is a negative amendment. Mr.
Shahedullah, if you want to speak, you can
speak.
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SHRI SYED SHAHEDULLAH:,
That is all right, Sir.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): The question is:

"That Clause 7 stand part of the Bill".
The motion was adopted.
Clause 7 was added to the Bill.

THE VICE-CHAIRMAN (DR. RAFIQ
ZAKARIA): Now, we will take up Clause 8.
There is one amendment. It cannot be moved.
Mr Jha, if you want to speak, you can speak.

SHRI SHIV CHANDRA JHA: 1
want to speak. SYTATETE ?‘ﬂ, ag

St ofwpr == frdas § e omwEr ¥
far 2, ow a1 g fadas & wreas-
WeaT §, @O g | WiHA o & S
fra &, wiwr oft 3oy =l & Ay fe
g1

# 9z wqaraA 7 wa f fefeae
Hfsege F10ET 31 F1S am g s
&T T[T FI2T FOTAT, AT ALF F T80 &
qg ¥ @ E, THI A9 F AT ATE
ot § fa—

"If the Legislative Assembly of a State by

a resolution so permits, the State
Government may, after consultation with the
High Court, by notification, direct that
references in sections 108, 109, 110, 145 .
and 147 to an Executive Magistrate shall be
construed as references to a Judicial
Magistrate of the first class."

g8 #AEE |

21 HAT A

I FET T4 AAR
AT o FTE 297 A5

TR AT A AGE IT A WT AW
A A |
THE  VICE-CHAIRMAN (DR.

RAFIQ ZAKARIA): Iam now putting
Clause 8 to vote.
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SHRI MANUBHAI PATEL: Sir. am on
a point of order. Sir, in tt voting process, if
it is by pressir the button, then the Members
wi have to sit in their seats. Even if is by a
voice vote, it is a voting pn cess. So, Sir.
you should direct t] Members to be in their
own sea and give their votes either by voi
or by pressing the button.

THE VICE-CHAIRMAN (E RAFIQ
ZAKARIA): 1 think, t hon. Member is
right. The point order is upheld. Those
Members w are not in their seats may kinc
move on to their seats.

I will now put Clause 8 to vote.
The question is:
" That Clause 8 stand part of Bill".
The motion was adopted.
Clause 8 was added to the Bill.
Clauses 9 to 11 were added to Bill.
6 p.M.

SHRI SHRIDHAR WASUI1 DHABE:
There is no clause i: is now only Clauses
9 and 10.

THE VICE-CHAIRMAN
RAFIQ ZAKARIA):  Whatis |
here is clause 9 to 11.  (Inter

tions).

SHRI K. K. MADHAVAN (Y la): It
is wrong.

THE  VICE-CHAIRMAN RAFIQ
ZAKARIA): Iam afraid Dhabe, you are
not right.

SHRI SUNDER SINGH BE DARI):
Yes. yes, clause 11 is 1

THE VICE-CHAIRMAN RAFIQ
ZAKARIA): Because ¢ 9 deletes
something, it is a p£ the Bill and,
therefore, it has there. Therefore, as I
said, all clauses have been disposed of.

Clause 1, the Enacting Formu the
Title were added to the Bi\
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THE  VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): Yes, Mr. Minis-er.

SHRI P. VENKATASUBBAIAH: iir,
I move:

"That the Bill be passed". The
question loas adopted.

THE VICE-CHAIRMAN (DR. AFIQ
ZAKARIA): Yes. Mr. Sunder ingh
Bhandari.

=t gra fog Wetdt : ST
fr, 75 @7 & g 4 34 faudi 90w
w-gTfeE §owmaems £ 1§ auere
= wfaFre &1 T 78 2w fE oar
IS GTET HA3T FA &1 Ieg IALANAA
IE AT UNE HIEY HAZH  wEAT
faw &faw ag fam vF 992 q faww
Rl & TRE 41, 0% wiens &

wT 3 wEETH 1 3w mizAg av
T & At = fasr &1 At 3 #7
uve wrET 4 FEiag g frd wwIT

TATT FE FTAT | Ayt T R A
& vESEEIE 1 FF F 0 GAw

1w fam & qu Hfqwew w8 2,
feurie 421 & ) wifE 9t e
FAEqT 1 TER T TTHT I w1
w1 faar s 2 7 ark o Fearegma
verfer wisezs & gEd gfews
BZ 3 qFq 8; THIGHI T a7 a4
W HATEr A1 0% & 97y feewima
mar g & owaT 7 Wg qt aw #
Z | 12 W FifaeEd #9 g, 2wt
unfrafra e gatsferfve
A KT AT T & fAu oW
m&wm T
qaé\q&wir

HT T F OF
o Ffer
AT
ot Iw

5,%,

r l

ﬂﬁ"q":’-"ﬂ:
4 3

aFﬂ
gfuwre
0T oy ST

ﬂ:a"'v

Procedure (Admt.) 380

Bill, 1980
FIq F A1 WERA HEEEAT H
Y sgem 0 EW @0 ®T WANT
& gRWafad "Rl FT e
forg & g% # F ¥ a7 FEEAAA
aaefa  wEeasw F o froEme
gF &, gW W1 ATAA@ Ar AE
frat &, @fsn fowe 7 At
qT AT E | WA AEAMEAT WH A
Wm:ﬁu‘nmwfzwm%
Faor o fAm FT ouw uwwe §
CHEE AT W@ W 29
FT &1 ATH ATC 9¢ qg WAT AT

Az g A oMl oW R OF
L 1E) T fwemr | usfafe-
©o

&= am @ gEw



381 The Code of Criminal [ 17 DEC. 1980]  Procedure (Amdt.) 382
Bill, 1980
[Mr. Deputy Chairman in the | g% Fva FT OFW Far owam o
Chairl, o . I
AA T WgT &% q
5T gEewIE  Aome aiEd ol By

T w1 wreer gar & & fa

ST S, i o g A :
f‘.FﬁETﬁ;T#m&E quay & R owEdr & §e #
w; ‘-meﬁg waT A= T fear wmEan
N S o A 97 AT AT www F, faAr
mTE..ﬁWﬁﬂRﬂ'ﬁ‘ﬂT'ﬁT% | wwer # WA % AR F% s
ﬁgﬁaﬂﬂw?@wlcg a1 §rew & dfqa & 9fF W
%’rﬁa?rmmw??-’rﬁa%fén TATEAT W2 FOF 2, Al WY A a0g
- o 'n "a'_
oo e ag & fo o fdww oy | O T ST TC O T P
T & WA WA 2 oW I o& | Wf’ﬁﬂﬂmﬂﬁmﬁﬁﬁw
gvaT W grgaw faw o o swod | Y 95 W W REw
- e | F R F HOSEE AT FT |
qEe " Tz f& zw N rh i
i mﬁﬁa‘?g‘amhﬁ IS W, FETE % g
&t S e SR e R ¥ ag #wfawre ZA7 F30 FT AR
am & W weww v @ W | &0 W SR wmw 3, e
T A T T W TEErT wE- | mwwm:@ma
T @ wRu @ W e q 3§ ¥ Jw & Fowd dey
wa4q fFar war & g9 W oW e m w b
& G X T 8 R ﬁjﬂﬂmwmmﬂﬁml
% S wiwsz § 99 &1 SHe, 39
:1;131 I;%:ﬁz&? FI AT, T Ar AT HE gOFER
wi‘ﬁﬁsﬂﬁmmﬁﬁ I
A T iy 97 E4T4 TE FL AOETO & &
vt § 0w g dwoqer | o T A AW
s tmmAiemt :WWWﬁgﬁm:
b R T o I e st b S s
8 @M, Wi WY TN U7 Er WAl ﬁmm? ‘marmrﬂ'ir
¥ 4w @Wi #1 AW A, WA 1 NR e B
aF Sl & HART AT AT fHoT ﬁzw.‘mmv’r{mmw
Y 2 @ a= ¥ & @r S mm'm?qﬁm'
wd) wwd a e | TS S R §
e ft T LA A TH 109, e 'T: %"‘]_{'qg
110 WX TF0 390 FAF H FAr i q;“"“\armm-'f
w F wAed wE fedar o & agt W W R B 2
@ agm e oW Ter e "I";{tﬁ? q“ﬂ\wﬁﬁ
& fo Famsi S faes oW a@ W Wﬁqmﬁl WS
T A AT G @ FE e Rkl
# 37 a9 ® faere @ = a7z SHRI ERA SEZHIYAN (Tamil Nadu):

Sir, the hon. Minister has tried to justify these
amendments. Sir, is Mr. Venkatasubbbaiah
gone. ..

TG a% A IH A SO W AT A
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THE MINISTER OF STATE IN THE
MINISTRY OF HOME AFFAIRS (SHRI
YOGENDRA MAKWANA): I am taking
note.

SHRI ERA SEZHIYAN: He will come
back, I suppose. I hope, he has not staged a
walk-out.

SHRI NAGESHWAR PRASAD SHAHI
(Uttar Pradesh): Mr. Mak-wana has taken
over. (Interruptions)

MR. DEPUTY CHAIRMAN: Order
please.

SHRI NAGESHWAR PRASAD SHAHI:
H, is disgusted with his own Bill.

SHRI ERA SEZHIYAN: Sir. inreply
to the charges as made here that the
Congress Party, which has all along been
advocating the separation of judiciary from the
executive, which has also been the firm slogan
during the days of freedom struggle, has gone
back from this principle, Mr. Venkatasubbaiah
has said that economic compulsions have
forced them to bring forward these
amendments. 1 would like to know whether
these amendments would help to root out
poverty in this country, to remove the
backward status of vast sections of the society
who are living below poverty line. No, Sir. You
are arming the executive with more and
more powers and you are transferring powers,
which are hitherto being exercised by the
judisiary, to the executive. These things are
being done in order to create an omnipotent
State, against which no opposition would be
tolerated, either in the form of expression or
speech or publication of news, through
free  media and through assembly.  All
these fundamental freedoms would soon be obi-
terated. This is not only an obnoxious
measure, but it is also a reversal of the very rule
of law and  anegation of the fundamental
freedoms of democratic functioning  in this
country. The very persons  who are  now
moving these amendments may, at one stage
or the other, themselves become a prey to
them.

[ RAJYA SABHA ]
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Sir. we are totally opposed to the way in
which these amendments have been brought
forward and the purposes for which the
executive is being armed with more and more
powers, for which, no plausible answer has
been given. The only thing is that they have
got a massive mandate. But Sir, if you take the
parties the Opposition both in this House and
in the other House, they have polled larger
number of votes then the Congress (I) at the
polls. This itself shows that they do not have
the sanction of the people... (Interruptions)
Any objection from that quarter?

AN HON. MEMBER: No objection.
(Interruptions).

SHRI ERA SEZHIYAN: Sir. it is very
wrong to say that they have a massive
mandate to put these amendments on the
statute book. This is an obnoxious and
draconian measure and my Party is totally
opposed to this and we want to record our
very strong condemnation against this
measure.

At ﬁ’ﬁ MT:?—{]'; gew

N ’ SATEETHT,
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#1 3 fawr & mFem wie ww e
T W T @Y § fEre & f
Ail anti-social elements, dacoits and Billas
are not being touched. There are these officers
who have pierced peoples eyes and put acid

into those eyes. There are these officers who
are not being touched. (Interruptions) .

SHRI K. K. MADHAVAN: There is no
translation, Sir.

MR. DEPUTY CHAIRMAN: He is
speaking in English. (Interruptions).

SHRI SYED SHAHEDULLAH: All these
people, all these officers, are not being
touched, "while stores to drive away dogs are
held tight, dogs are set free".
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Sir, sections 132 and 197 continue to
protect them. Nobody can file any case
without the sanction of the Government, State
or Centre. The Centre also holds authority in
regard to all-India Services. Whenever there
is any cry about law and order situation the
Centre says it is a State subject and so on,
everybody knows that the all India Services
are under the control of the Central Govern-
ment. They behave in any manner they like,
that is known to everybody. They feel that the
whole society is full of goondas, dacoits and
thieves and' they are the only innocent
people.

I do not want to take your time, but I would
just quote here the Supreme Court Judgment
in which they themselves were interested
only two years ago, in 1978. The Supreme
Court Judgment relates to anticipatory bail.
The House knows well who were the people
interested in anticipatory bail then. The
Supreme Court Judgement was delivered by
Chief Justice Chandrachud and other leading
Judges. It says and [ quote:

"In order to meet the challenge of
articles 21 of the Constitution, the
procedure established by law of depriving a
person of his liberty must be fair, just and
reasonable. Section 438 is a procedural
provision which is concerned with the
personal liberty of the individual, who is
entitled to the benefit of the presumption of
innocence. ..

Here in the amendment it is said 'reason to
believ', the District Magistrate or the
Executive Magistrate has a 'reason to believe'
that a person is guilty. But the Supreme Court,
Judg-merit is that individual is entitled to the
benefit of the presumption of innocence. Then
the Judgment says,. and 1 quote;

"Since denial of bail amounts to
deprivation of personal liberty, the Court
should lean again the imposition of
unnecessary  restrictions
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on the scope of section 438, especially
when not imposed by legislature."

So. the Government have come to the
legislature to ask for our sanction to
unnecessary imposition of restriction on
individual liberty. That is the sum and
substance of the Bill and that is why I am
opposing it. The whole Opposition has
opposed it tooth and nail. Further the Judg-
ment says, and 1 quote:

"An  over-generous  infusion  of
constraints and conditions which are not to
be found in Section 438 can make its
provisions constitutionally vulnerable since
the right to personal freedom cannot be
made to depend on compliance with
unreasonable restrictions."

I have nothing more to add to the Supreme
Court Judgement. This makes them guilty.
The Supreme Court judgment condemns it
and this Bill should be thrown out, this is
what I would like to say.

SHR! M. KALYANASUNDARAM:
(Tamil Nadu): Mr. Deputy Chairman, Sir,
there is no need for me to repeat about the
obnoxious and retrograde provisions of this
Bill. Many hon. Members belonging to the
ruling party themselves would fsel, would
agree with us when we <.-riti-cise the Bill,
but they cannot but vote f Jr the Bill, and
while doing so tb" will be voting only with a
guilty conscience.

SOME HON. MEMBERS: No, no.
SHRI MANUBHAI PATEL; Some of you.

SHR' M. KALYANASUNDARAM: It is
because in this democratic setup the majority
will have its way and the minority will have
its say. We have had say in both the Houses.
And they are having their way. But the
people are going to judge. The people who
gave them this majority are watching how
this majority is being used” in whose
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favour whether hi favour of the workers,
peasants and toiling people or in favour of the
looting pepole. In a democracy it should be in
favour of workers, peasants and the toiling
people, but this iy dictatorship. So, the first
nail has been driven. More nails are coming
tomorrow. We are going to have some more
Bills like this.

Sir, it is a very sad day for democracy. If
this Bill is allowed to. pass, those who
associate themselves in passing this Bill are
going to regret it. They have not learnt any
lessons from the past history.

With these words. Sir, I; on behalf of my
party, record my strong opposition to this
Bill. We will go to the people and tell the
people the truth. The people are going to de-
cide ultimately. You pass the Bill, you fill the
jails, strengthen the magistracy, the Executive
Magistrates and the police. Let vis see
whether the people are going to win or you
are going to win.

SHRI P. RAMAMURTI: This is the most
obnoxious provision of the Bill, apart from
other things. Earlier you had. even before
1973, the powers given to the First Class
Magistrate to take surety, to ask the person to
show cause why he should not be bound over.
Later on it was given to a First Class Judicial
Magistrate. Now you are passing it on to an
ordinary Magistrate—not even a First Class
Magistrate. A Tehsildar in Tamil Nadu is a
Magistrate. A Tehsildar in Madras is a
Magistrate. Therefore, what the Government
is doing is, they want to place my workers,
my working class people, my kisan people,
my trade-union workers, the kisan workers,
agricul-Mral labourers at the mercy of the
Tehsildar, a poor official who is incop-able of
all that. We know how the Tehsildar is going
to act.

Therefore, Sir. this is a Bill which is
intended to curb the activities of
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the trade unions, kisans, agricultural labourers
who are rising in revolt and, therefore, we do
not propose to associate ourselves with the
passing of this Bill. Let them have the hap-
piness of passing this Bill. Let them do what
they like. People will be the ultimate arbiters.
Therefore, Sir, we are not associating
ourselves with this Bill.
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SHRI AMARPROSAD CHAKRA-
BORTY: On behalf of our party, 1 also
oppose the Bill and join in the walk-out.

[At this stage, the hon. Member left the
Chamber”®

PROF. SOURENDRA BHATTA-
CHARIJEE (West Bengal). On behalf of my
party, I also join in the walkout.

[At this stage, the hon. Member left the
Chamber]

MR. DEPUTY CHAIRMAN:
Now, I put the question. The question is:

"That the Bill be passed."
The motion was adopted.

MR. DEPUTY CHAIRMAN:
The Bill is passed.

RE. THE SALARY, ALLOWANCES
AND PENSION OF MEMBERS OF
PARLIAMENT (AMENDMENT) BILL
1980

MR. DEPUTY CHAIRMAN: Now we
shall take up the Salary, Allowances and
Pension of Members of Parliament
(Amendment) Bill, 1980.
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SHRI MURASOLI MARAN (Tamil
Nadu): We can have it tomorrow, Sir.

MR. DEPUTY CHAIRMAN: As the
House decides, I shall abide by that.

It was fixed for today and therefore, I
called the Minister.

THE MINISTER OF STATE IN THE
MINISTRY OF HOME AFFAIRS AND
DEPARTMENT OF PARLIAMENTARY
AFFAIRS (SHRI P.
VENKATASUBBAIAH): It is only a small
Bill. Members of Parliament will get the
benefit.

SHRI NAGESHWAR PRASAD SHAHI:
Mr. Deputy Chairman, Sir. this is a very short
Bill. Half an hour. We are going to sit with it
and Opposition parties have said it. It is not
proper. Everybody wants it tomorrow and the
hon. Minister has agreed to it.

SHRI MANUBHAI PATEL (Gujarat) :
There are some important amendments also.

SHRI NAGESHWAR PRASAD SHAHI:
It is an undisputed Bill.

SHRI MANUBHAI PATEL: There should
be sufficient scope for those who move the
amendments. Let it be tomorrow.

SHRI BHISHMA NARAIN SINGH: I
have always respected the sentiments of hon.
Members from the Opposition side. So, I am
not making it



