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the Defence Minisiry. But at these
other war memorials there are no
guides, etc. At least maintenance of
these memorials should be taken care
of by the Government. I do not know
whether the Education Ministry looks
after them or the Defence Ministry
looks after them. Wherever memo-
rials gre created by Defence personnel
or Defence Ministry, they are looked
after, but certain memorials are not
locked after. Recently during my
visit to  Manipur I  had gone to
Mauran to pay my homage and respect
to the memory of the late Netaji
Subhash Bose. Maurang is some 40
kilometres away from Burma border
in our area in Manipur State where
the first national flag was hoisted by
Azad Hind Fauz under the leadership
of Capt. That was the first Indian
flag hoisted on Indian soil. When [
visiteq that memorial. I saw that the
statue of Netaji Subhas Bose was
inaugurated by the late President V. V.
Giri in 1965 and a war memorial
‘'which was created in Burma, jt was
afterwards demolished by somebody
and was brought here by our Govern-
ment and the foundalion stone was
laid by the present Prime Minister,
Shrimati Indira Gandhi in 1969. The
first national flag hoisted by Azad
Hind Fauz was on 14th Aprl 1944 at
Maurang: and that is a  permanent
memorial; it is not a memorial of
other types. This is a memorial of
the type erected in memory of free-
dom fighters; who were not merely
soldiers, but who should be respected
more than that. Here were freedom
fighters who contributed to the achieve-
ment of our freedom in a different
manner, through a different struggle,
and who Dboosted the morale of the
country, Even though the names of

two big Government personalities are
connected with it,—the late President
and the present Prime Minister—still
that memorial is incomplete. Barring
the statue and a war pillar, the audi-
{orium is incomplete. There is g small
wing where g small museum of photo-
graphs of the late Subhag Bose are
exhibited, but the memorial is incom-

L RAJYA SABHA |

Procedure (Aimndt.) 340
Bill, 1980
plete. Whep I asked the local pecple

who came there. they told me, “What
to do? Even though 11, 12 years have
elapseq since the Prime Minister laid
the foundation stone, the memorial is
stifl incomplete.” 1 do not know whe-
ther this js being looked after by the
Education M:istry or the CPWD or
by whom. But I feel we must show
due respect {0 such memorials, 1f they
had not beep created, if they had not
been inaugurateq by the late Presi-
dent, if the Prime Minister had not
laid the foundation stone, it was all
right, it was a different matter. But
once you have it and if we do not
care for it, I think it is an insult not
only to the war memorial but to the
martyrs who laid down their lives for
the country. This is a subject where
there is no dispute. There is no ques-
tion of any region coming in, They
are all national memeorials; and here
ig the greatest of them. I would re-
quest the Government to kindly see
that this is properly maintaineq and
the incomplete portion of it is comple.
ed. If it is done with the help of the
local committee, well and good. It
they are not able to do it, the Govern-
ment should take it over and completa
it.

1. STATUTORY RESOLUTION

..SEEKING DISAPPROVAL OF THE
CODE OF CRIMINAIL PROCEDURE
(AMENDMENT) ORDINANCE, 1980
(NO. 12 OF 1980)—Contd.

II. THE CODE OF CRIMINAL PRO.
CEDURE (AMENDMENT) BILL,
1980—Contd.

THE VICE-CHAIRMAN (SHRI DI-
NESH GOSWAMI). The Minister is to
reply to the debate.

THE MINISTER OF STATE IN
THE MINISTRY OF HOME AFFAIRS
AND DEPARTMENT OF PARLIA-
MENTARY AFFAIRS (SHRI P. VEN.
KATASUBBAIAH). Mr. Vice-Chair-
man, yesterday the discussion on the
Criminal Procedure (Amendment; Bill
took place in this House, Some stal-
warts from the opposition led by Mr.
Sunder Singh Bhandari, have made

{a=
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certain observations about this Bill
now under discussion in the House.
Ag you are well aware, the Lok Sabha
has already approved this Bill....

SHRI SUNDER SINGH BHANDARI
(Uttar Pradesh): How does 1t affect
us?

SHRI P. VENKATASUBBAIAH. It
does not affect you. I am only making
a statement of facts. I am not trying
to influence the hon, Member,

Sir, (he burden of the song of the
opposition WMembers has been that
it violates the Directive Principles,
particularly article 50 of the Constitu-
tion. 1 would like (g inform thig hon.
House ang also hon. Member  Mr.
Bhandari thal the provisions of sec-
liong 108, 109 and 110 do not relafe
to judicial functions, It is borne out
by the fact that the 14th Law Com-
mission report has very thoroughly
gone into this matter, I would like to
read some of the observations made
by the Law Commission in this re-
port. I quote.

Under the Criminal Procedure Code
and olher relevant statutes, the func-

tions ot Magistracy tall into three
bread categories -
(a) Functions which are police

functiony in their nature, namely,
handling of unlawful assemblies;

(b) Functiong of administrative
character, namely, issue of licences
of fire armg and similar functions:
and

(c) Funclions which are essential-
ly judicial. namely trial of crimi-
nal cases.

These funciions., glnce the introduc-
tion of the scheme, have all been per-
formed by the Collector of a district
and g number of Magistrates subor-
dinale to him and conirolled by him.
The essential feature of this stheme
wag tha; purely judicial  functions
coming under category (¢) were trans-
ferreq from the Collector and Magis-
trateg subordinate to him to a new set
of officers who are no longer under the
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control of the Collector. Functions

coming under categories (a) and (b)
were to continue to be discharged by
the Collector and Revenue Officers
subordinate to him, The officers per-
forming functions in category (c) were
1o he calleq Judicial Magistrates and
those performing functiong in catego-
ries (ay and (b) were to be called
Executive Magistrates,

Thig is the definition given by the
14th Law Commission report with re-
gard to thig particular section 108 . ...

SHRI SUNDER SINGH BHAN-
DARI: What about the second report?

SHRI P. VENKATASUBBAIAH: I
will come to that. Sir. in their wisdom,
they have said:

By that time certain States were
taking steps for the separation of ine
judiciary from the executive, one ot
the Stales being Bombay.”

It was Bombay then and the Law
Commussion had suggesied that the
Bombay pattern should ve adopted.
The Bombay pattern is this—the Law
Commission has said which I quote
here:—

* Legislation for bringing aboutl the
separation should be enacted hy Par-
liament on the model of the Bombay
(Separation of Judicial and Exectu-
tive Functions) Act. 1951, In Bombay
as constituted before the reorganisa-
tion of States, g similar scheme was
brought into effect by the passing
of the Separation of Judicial and
Executive Functions Act. The main
point of distinction belween the
Madras and the Bombav schemes 1s
this Whereas in Madras the head of
the judicial magistracy in a district
1s the District Magistrate, in Bombay
the head 1s the Sessions Judge, and
whereas in Madras, the powers under
108 to 11 of the Cr.P.C. are exer-
cisable only by the Judicial Magis-
trates, in Bombay these powers are
left to be exercised by the Executive
Magistrates. In Bombay, these
powers are left to be exercised by
the Executive NMagistrates. It may be
pointed ouf that in both the States
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the Judicial Magistrates are like civil
judicial officers under the adminis-
trative control of the High Courts.”

Taen, Sir, I come to the 37th Report
of the Law Commission wherein they
have exhaustively dealt with this mat-
ter. In this Report, Sir, they have
specifically stated that these are ex-
ecutive functions and have to be left
to the Executive Magistirates. Of course
in their 41st Reporf, which Mr. Bhan-
dari has mentioned, they have gone
into this matter. But, when it came
‘to coming to a conclusion, they did not
say anything and they aid not say any-
thing as to whether thesé should te
retained with the Executive Magis-
trates or whether they are to he trans-
ferred to the Judicial Magistrates. They
have only discussed the matter and
nothing has been said on this matter.

SHR]1 SUNDER SINGH BHANDARI
Would you please quote that part which
I was mentioning?

SHRI P. VENKATASUBBAIAH: 1
will quote that also. There is another
thing. An allegation has been made
that we are frying to arm the Execu-
tive Magistrates with more powers and
want to usrp the judicial fumnctions
which were hitherto given to the Judi-
cial Magistrates. I may mention to
the honourable Member that it is we
who in 1973 took steps to separate
the judiciary from the executive and
-even then, Sir, a provision had been
made to the effect that the option was
open to the State Governments and
that whichever State Governments
wanted that these should be retained
with the Executive Magistrates, they
vould do so under certain conditions.
This has been made clear and it was
made clear even when the Act w»2s
passed in 1973.

W AMEIT WAR AF (IO
WRW ): 1973 H wAdt Fr I o€,
U o9 IF IF FLE L
SHRI V. VENKATASUBBAIAH: I

am sorry to say, Sir, that some of he

honourable Members are alienated
from public opinion. They have got
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their own opinions and they do not

respond to the public feelings and .he
socio-economic compulsions. Sir, law
is not static and it has to be changed
to suit the public response and the
soclo-economic conditions. If what was
passed in 1973 has to be modified, it
does not mean that that thing of 1973
is sacrosanct and nothing can be done.
As a matter of fact....

SHRI NAGESHWAR PRASAD
SHAHI: This is not a modification;
this is reversion.

SHRI P. VENKATASUBBAIAH:
We have amended our Constitution
several times 1n order to suit the vre-
vailing conditions in the country. (In-
terruptions)

SHRI SUNDER SINGH BHANDARI:
You have to plead your own case.

SHRI P. VENKATASUBBAIAH:
Another point which has been made
out is that there is a lot of difference
between sections 107,108, 109 and 119.
Section 107 is one which deals with
matters regarding breach of pea-e.
This is already with Executive Magis-
trates. Yesterday Shri Shahi read out
these sections and saig that... (Inter-
ruptions) I would like to read sectiong
107, 108 and 109.

SHRI SUNDER SINGH BHANDARI:
Only read the captions.

SHRI P. VENKATASUBBAIAH:
Previous section 107...

SHRI SUNDER SINGH BHANDARI:
That is about the convicted peonle.

SHRI P. VENKATASUBBAIAH:
What I am trying to point put it that
these preventive measures, not puni-
tive, and section 107, 108, 109 and 110
must be treated on par. That is what
I am trying to make out.

SHRI NAGESHWAR PRASAD
SHAHI: Section 107 is meant purely
for law and order. It can bhe used
against anybody, not only criminals.
Section 108, 109 and 110 are meant
only for habitual criminals.

THE VICE-CHAIRMAN (SHRI
DINESH GOSWAMI): You have made
your point. Let him reply.
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SHRI P. VENKATASUBBAIAH:
I am making my point.

SHRI NAGESHWAR PRASAD
SHAHI: You are confusing the whole
thing.

SHRI P. VENKATASUBBAIAH:
But I will not be able to confuse you.
(Interruptions) Sir, it is the same
thing—section 108, 109 and 110...
(Interruptions) If it does not suit you,
what can I do? Sir, I only want {o
point out that there is a consideravle
misconcepiion. Of course, the hoa.
Members want to make their points
very emphatic, and clear. But there
is a misconception of the whole
thing. Sir, about the essential merit
of the concept of the separation of
the Judiciary from the Executive, I
have quoted from the 14th Repori. inc
37th Repott also, and the 41st Regort,
which Bhandariji wanted me to quote.
The quesiion is what constitutes the
judiciai and executive functions. 1
quote from the 37th Report. It says:

“In the field of eriminal law, sepa-
ration of the judiciary from the
executive broadly means the admi-
nistration of the criminal justice by
members of the judiciary who are
independent of executive control.”

Sir, the hon. Members would also
like to know that when the Law Com-
mission furnished its 37th report advo-
cating separation of judiciary from
the executive, several States in the
country had already Drought about
this separation with the help of 3tate
enactments. They are Madras, Bom-
bay and Punjab. (Interruptions).For
the information of Shri Ramamurti,
1 would like to point out that West
Bengal has also adopted this thing.
The West Bengal Bill brought forward
in 1967 was informed by the same
principles as the Punjab and Bombay
Acts. It left the security proceedings
eatirely to the Executive Magistrates.
The Statement of Objects and Reasons
enunciated the principle that the Judi-
cial Magistrates will primarily deal
with cognizance, institution inguiry
into and trial of a reference under
the Indian Penal Code or under any
other local or special law while the
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Executive Magistrate wiil be mainiy
concerned with prevention of offences
under executive and administrative
functions. It clearly shows that n a
State ke West Bengal, this principle
was also accepted and that this is
purely of a preventive nature aniy,
therefore this cannot form part of a
judicial procedure. I am only argu-
ing my case that there is misconcep-
tion among some Members here. These
sections do not form part o: offences
of punitive nature and that they are
oaly of preventive nature. They are
there to apprehend and contain the
criminals, anti-social elements, anti--
national elements, etc. who are trying
to create disorder in the country. This
1s the main purpose of this measure
that is being brought forward before
the Parliament.

SHRI SUNDER SINGH BHANDARI:
It T heard him correctly, he was
mentioning that he had that support
in the 14th Report

SHRI P. VENKATASUBBAIAH:
I did not say ‘support’. What I said
was that they were siient on this. 1
said that while recommending that
the proceedings in sections 108 and
110, should be entrusted to Judicial
Magistrates, the 4Ist Report did not
sayv that this was an essential part of
separation of judiciary.

SHR1 SUNDER SINGH BHANDARI:
This is what I said. On what authc-
rity are you iaterpreting it that way ?
I wanted that portion to be quoted.

SHRI P. VENKATASUBBAIAH:
My interpretation is that they were
silent. They diff not say anything ex-
plicitly.

SHR] SUNDMR SINGH BHANDARI:
Then don’t quote them.

SHRI P. VENKATASUBBAIAH:
Theyv did not say that this will {orin
vart of the judicial functions.

SHR] SUNDER SINGH BHANDARI:
They have explicitly said that it
should go only to the Judicial Magis--
trates
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Nadu): I agree that these are preven-
tive detention measures and aol puni-
tive detenfion measures. There is a
a difderence bhetween punilive deten-
tion and preventive detention. Do you
know that when, under this section, a
person is asked 1o show cause ss to
why he should not be bound over ior
a period of one year to keep the peace
to do this and that under section 103
and all that. the entire procedure
and the evidence on which he can
bind me over 1s a judicial procedure
and not an executive procedure? Wit-
nesses can be there. I can cross-exa-
mine them and on the basis of my
cross-examinatjon, I can establish {hat
the information on which he wants {o
act is a false jnformation and, there-
fore, the entire proceedings are judi-
cial proceedings and not executive
proceedings. Therefore, the entire
proceedings under that are judicial
proceedings and not executive pro-
ceedings. And for that, the Evidence
- Act applies.

THE VICTE-CRAIRMAN (SHRI
DINESH GOSWAMI): I think, the
point on this subject was very ably
put forth by the Opposition. It is for
the Minister tfo reply. I don't think
that this argument and counter-argu-
ment will lead us anvwhere. There-
-fore, let the Minister reply.

SHR] SUNDER SINGH BHANDARI:

Your remark is sufficient for us.
(Interruptions)
THE VICE-CHAIRMAN (SHRI(

DINESH GOSWAMI): You put fourth
your argument. Let the argument reply
to this argument. This argument and
counter-argument will lead us nowhere.
Let him reply. Kindly hear him
patiently so that he can give his own
viewpoints to the Opposition.

SHRI NAGESHWAR PRASAD
SHAHI: Mr. Vice-Chairman, Sir, you
are a jurist.

THE VICE-CHATRTIAN (SHURI
DINESH GOSWAMI)- I agm not a

" jurist.

SHAHI: You know the law. There i3
no question of argument,

SHRI P. VENKATASUBBAIAH:
Sir, he had his say yesterday and 1
was listening to him without interrup-
ting him.

SHRI NAGESHWAR PRASAD
SHAHI: sir, the question is not of ia-
terpretation and argument. The gues.
fion is that the Minister is somehow
confusing the legal provisions.

THE  VICE-CHAIRMAN (SHRL
DINESH GOSWAMI): Mr. Shahi, 1
am not the person who can judge whe-
ther the Minister is confusing the
issue or not. The Minister is entitleda
to reply in his own way. Let him give
his own reply to the points raised by
you Everybody is entitled to give his
own reply.

PRASAD
109

SHRI NAGESHWAR
SHAHI: Sir, you know sections
and 110... (Interruptions)

SHR1 AMARPROSAD CHAKRA-
BORTY (West Bengal): Sir, let him
give the reply in his own way. But
why is he quoi:ng from a portion
where there is no indication regarding
the functions of the Judicial and Exe-
cutive Magistratez as performed by
the different States?

THE VICE-CHAIRMAN (SHRI
DINESH GOSWAMI): That is true.
Let the Minister reply. I you inter-
rupt the Minister at every stage, how
can_he reply ? He should be permitte:
to reply. . -

SHRI P. VENKATASUBBAIAH: Sir,
he may be an eminent lawyer. But
this is not a court room where he can

cross-examine me. He had his say
yesterday.
THE VICE-CHAIRMAN (SHRI

DINESH GOSWAMI): In court rooms
also, the lawyers are not cross exa.
mined The lawyers are permitted to
argue their cases.

SHRI P. VENKATASUBBAIAH:

Well, he is taking me... O
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SHRI SUNDER SINGH BHANDARI:
The arguments are on this side and
the votes are on the other side.

THE VICE-CHAIRMAN
DINESH GOSwAMI):
matter ot gnimon.
tinue.

(SHRI
Well, iy 1s a
You please con-

3HRI P. VENKATASUBBAIAH:
That is purely a matter of opinion.
The rpeople ha.e already given iheir
verdict. There is no point in debating
that point here.

SHR] STNDER SINGH BHANDARI:
Not on this poini.

THE  VICE-CHAIRMAN (SHRT

"DINESH GOSWAMI): Now. it is rafer

for me to leave it to you. Dr. Zakaria.

(THE VICE-CHAYRMAN (Dr,
RAFIQ ZAKARIA in the Chair.]

SHRI P. VENKATASUBBAIAH:
Sir, Mr. Ramamurti has been felling
that the same judieial procedure is
being adopted :in these sections alsn,
and that the evidence is called ‘ur,
and ali that But I may inform the
hon. Member that the same procedure
is adopted in section 107. Section 107

happens {0 he with the Executive
Magistrate even today.. . (Inter-
ruptions) Sir, the option is given

to the States Even though it was

. trunsferred to the judiciary. there are

some States who have
this still with the Executive Magis
trates. Here, Sir, in view of the
exigencies of the situation, in order to
deal with the prevailing situation in
an effective manner and to serve the
interests of the people in a better
manner, the Government thought thac
it would be better if these sections are
brought under the purview of the
Executive Magistrates

been keeving

SHRI P. RAMAMURT!I: That an-
swer is combplete.
ot avirET TR A sfwe

WAL a8 SA1q At S fag # Az ¥
AT A g AN FY GgT TG0 AT

N1tz oy (fFg): A=
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SHRI P. VENKATASUBBAIAH:
Sir, Mr. Ramamurti has said that this
will zo against the interests of the
peonle, the people like the Tatas and
the Birlas will escape and that they
will have a stranglahold on our aco-
nom;, on our peopie and that we on
our part are hébnobhing with the
Tatas and the Birlas. And, Sir, he
made certain remarks. He said that
he is the product of the national move-
ment. Sir, in my own humble way,
I have also been a product of the
national movement. Sir, whether it is

the Tatas or the Birlas, they

5pM, will not escape if they com-
mit an offence. 1 would
like to make it very clear to

Shri P. Ramamurti. About our hoo-
nohing with the Tatas and the Birlas,
even when Shri Namboodiripad was
in power, he invited the Birlas to
start industries in Kerala. I am only
mentioning what he has said. Here
personalities are immaterial. Every-
bodv is equal before the law. whe-
ther it is the Tatas or the Birias or
anybody else. IZ e commiis an
offence, he cannot escape.

Now, Sir, about clause 5, about the
bail provisions that have been made
very strict, Mr Bhandari has said that
if a person is convicted for a small
period of imprisonment or so, on two
occasions, the bail is refused to him.
But, Sir. it has been clearly stated
that a person who has been convicted
under cognizable and non-bailable
offence, who is convicted by a judicial
officer, to such people the bail will not
ordinarily be given, So, here the ques-
tion of imprisonment for a smai
period, for a short duration of time,
does not arise. Here it is the gques
tion of an offence that is cognizabie
and non-bailable and g judicial officer
having convicted the person. Shri
Bhandari has agreed that on the gues-
tion of provisions making strict bail
provisions and in respect of sureties
he has no quarrel with the Govern-
ment. His quarrel is only with regard
to the transfer of sections from judi-
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cial
trates.

magistrales to executive magis-

Then, Sir, Shri Purabi Mukherjee,
our ex-colleague....

THE V.CE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): Not Shri, but Shri-
mati Purabi Mukherjee.

SHRI. P VENKATASUBBAIAH: I
am sorry, Sir, Shrimatj Purabi
Mukherjee also made certain obser-
vations. Now she fiads everything
wrong with the Government. She
has been with us for a very long
time. She has been our General Sec-
retary. In politics there are ng per-
manent frieads or permanent enemaes,
only interests are permanent. (In-
terruptions.) She was the General
Secretary of our Party. '

THE VICE-CHAIRMAN (DR. RA-
FQ ZAKARIA): Mr. Minister, you
don't get distracted by Mr. Bhandari.
You know, he is very clever.

ot auz frmy " . ww AR
Fgy HfF 1 WY I8 R FI9Q
FT FLIE E )
SHRI P. VENKATASUBBAIAH:
Sir, these are the points. Mr. Rama-

murti says, vou just stop vour speech.
In deference to his wishes. .

SHRI P, RAMAMURTI: What we
talk in the Telugu ig not meant to be
translated. Otherwise, I would not
have talked. (Interruptions).

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): 1In English he
wantg to tell you, go on.

AN HON. MEMBER: He knows
Telugu also,

THE VICE-CHAIEMAN (DR. RA-
FIQ ZAKARIA): He just now said it.
Just now Mr. Ramamurti said it.

SHRI P. VENKATASUBBAIAH: I
would like again to emphasise, Sir,
that these measures are preventive in
nature. They do not form part of the
judicial functions and the Govern-
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ment is not violating the Directive
Principles of the Constitution. What

we are doing is within the Directive
Principles of our Ceastituion. It has
been done in order tp maintain law
and order in this country to prevent
the anti-social and aati-national ele-
ments from doing damage and trying
to do harm to the integrity of our
country.

Sir, several hon. Members from
our Party have spokep on this mat-
ter. They have very ably defended
the Bill. I congratulale them and so
also the Members from the Opposition
who have spoken on this Bill. While
appreciating their criticism, I would
only say....

SHRI KALYAN ROY (West Ben-
gal): That those will be the victims
whose criticism you appreciate.

SHRI P. VENKATASUBBAIAH: I
woulg only say that these provisions
are not intended to be used agamnst
our colleagus, Shri Kalyan Roy. I
can say that with all the emphasis at

my command; it will not be used
against them and not against Shri
Shiva Chandra Jha. These are the
measures that are intended to pre-

serve law and order, to prevent anti-
social and anti-national elements who
are trying to disturb the entire gocial
fabric of the country.

With these few words, I request the
hon. Members to support and help
us in getting the amending Bill pass-
ed.

SHRI MANUBHAI PATEL: Mr.
Minister, you referred to your ex- col-
league who is not with you. Do you
consider them ag enemies and will
these provisions apply to them also?

SHRI P. VENKATASUBBATAH:
You are also my ex-colleague.

SHRI MANUBHAI PATEL: But I
am your opponent; I am not your ene-
my. We are not enemies; we might be
in the opposion. But do you consider
them to be enemies and will you apply
these provisions against them? That
was my question.

Nl
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THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): There is a very
well-known saying that in politics
there are no permanent friends and
ng permanent enemies.

SHRI MANUBHAI PATEL: That

may apply to friends like Dr, Zakaria,
and not like uys.

St dag fasy Tt (smewdw)
g STR qEE Ag guRd afew
I gHEA % | (Interruptions)

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): This jg what Dis-
raeli has said. He only quoted it. He
did not intend in the sense you do.

Well, T shall now first put the Re-
solution to vote. The question is:

‘ “That this House disapproveg the
Code of Criminal Procedure (Am-
endment) Ordinance, 1980 (No. 12
of 1980) promulgateq by the Presi-
dent on the 23rd September, 1980.”

The motion was negatived.

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): I shall now put the
motion moved by Shri P, Venkatasub-
baiah to vote. The question is:

“That the Bill further {» amend
the Code of Criminal Procedure,

1973, as passed by the Lok Sabha,»)

be taken into consideration.” ’J Q

The motion was wegatised.

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): We shal] now take
up clause-by-clause consideration of
the Bill. Clause 2, there are five
amendments.

Clause 2—Amendment of sections 108,
109 and 110

SHRI SUNDER SINGH BHAN-
DARI: Sir, I move:

1. “That at page 1, line 7, the figure

‘108’ be omitted.”

SHRI SHIVA CHANDRA
Sir, T move:

5. “That at
deleted.”

1464 RS—12, -

JHA:

page 1, clause 2 be
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WASUDEO
Sir, I move:

6. “That at page 1, line 7, for the
words and figures ‘In sections 108,
109 and 110’ the word and figure ‘In
section 110’ be substituted.”

SHRI SYED SHAHEDULLAH
(West Bengal): Sir, 1 move:

7. “That at page 1, line 9, for the
words ‘an Executive Magistrate’ the
word ‘a Judicial Magistrate such
being appointed where there is none
by the 31st July, 1981, and pend-
ing such appointment an Executive
Magistrate’ be substituted.”

8. “That at page 1, line 9, for the
words ‘an Executive Magistrate’ the
words ‘a Munsif Magistrate’ be sub-
stituted.”

The questiong were proposed.

oft Feze Tag W ordt ;. SoawTeger
wEleq, o1 FHIA #1457 A T
oo frar amn, 374 Fraie &1 Sovrg
fear nar | # gwaar § fw ag Wi
foqidq gy €Y w7 ffgae e
FIT FT 1968 K HTAWT AT |
F1-27 Toree FAAIS H 9 797 R SAH
ate 1973 ¥ g e FT F7
U3z qTH g9T | 5 Tg 15 741 q7g
qE G, AT IFT GG g, I qEAl &
gEeqt § ¥oFe FREY § o W} gra.
oo # ot T A 9x famw fEar g
IEE 107 1 SfGfEFr FIIUTH
ffm = 108, 109 T 110 &
SORT FTCS fFAT 1 F AZT 94X 108
& gg-aa (1) F (2) %1 ggar §
A oW g Far g fw sg Afewde
F T T FEAR T F A0 ayie
LT ST AU 1+t qwafa ¥ #,
sladg dee T & wiT sa fasyw
F T TL A Ffawd Z1——3T 108%F
sad e FET w7 SHwt
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ag Y AT giar § 6 ta s,
ST J9T qEIT FAAT F1 {73 F @V
g—arr Ffewdy F wwotAT o WAl
g -1 fox stfews afase =
FFATT # At F Mg urEfed
Afsege 3@, uFdlFgfesg  Afaege
qT QA B, ug TR 9T g E |
gfae =1 &HwE 7 419 fooR #§
qre I 9T TF qIa@ F7 7@ fF ag
MTATGT A2T ZIAY Afge, FAFT
TGN gT A1RT | FIAFIT G F TG
[ FEYSE 970 grN EIAT IR
TrAfaaal 37 9rEE &1 Sfswe
afstese & gra § &7 7 a1q FL0 47
ggfau g gwraT & f g7 yrorai s
- faeq & g fam s

ot fa =g\ (L817) : uaareasy
AR, FATS 2 § urrFEfea wiaede
FY WY 73 qfewa ara< fqar sroar fy
TH qTT faare gur ar, ara ard gg
UF g 8 ST qA7 & ATAT g "I Y
Fr-gia F4r 9 § @ a7 g #7
giT, TFYTE T AT @A g1 AT 3
gHIfaT A dwrgT ag § % 48 #aewr
FEAA 6 qUa AT &4 TgfA
F1 faemear safau g9 R F9 #1
FI geT 3 Afgy, femrder Ai<t-agq
g aFar § a1 H Y, AfFA Ag
qIEAT & | A UFNHfed FT AT 919
QY FY AT T A1} § ——JFr A wforede
TH 3 FEE FATY 1 T TeFqfeag
AfSege FY qra 7T FGT  TH G FAT
F1 g1 221 3771 ATfgW | M faang ady
wE g § zafag g fesfie £ 31
=TfEy | )
SHRI SHRIDHAR WASUNEO
DHABE: Mr. Vice-Chairman, Sir, the

brinciple of separation of judiciary
from the executive was accepted not
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only by others, but thig wag accepted
even in ihe Constituent Assembly by
Pandit Nehru himself. He said;

“I may say, so far as Government
is concerned, this Government is in
favour of separation of judicial and
executive powers. [ may {further
say that the sooner it 1is biought
about, the better.”

Sir, this amendment which has been
brought forward is against the princi-
pleg of the Congress Party. I would
like to say two things in thig connec-
tion. It has been stateg that becauyse
section 107 is there, giving powers to
the executive magistrates, we can also
give powers under section 108, 109
and 110. Section 107 is only in regard
to security for good behaviour. But
section 108 speaks of sedition—this is
a very serious matter—and also about
newspaper publications and so on.
Section 109 is in regard to security
for good behaviour by suspected per-
sons. This power can be misused by
the Government to a very large ex-
tent. In regard to sections 108 and
109, the judicial magistrates are re-
quired to make enquiries before any
order is passed. There may be some
justification in vegarg to section 110
which speaks about habitual robbers,
house-breakers, forgers and so on.
Here, the hon. Minister has said that
the power should be given to the exe-
cutive magistrates. If at all this
power is required, it is only in regard
to section 110 and not in regarg to
sections 108 and 109 which are very
serioug matterg affecting the rights
of citizens, newspapers and other
persons. Therefore, I would request

the hon. Minister to accept my
amendment.

SHRI SHRIDHAR WASUDEO:
Sir, T have made this amendment

to cover all magistrates. I Thave
said that the date 31st July, 1981
should be fixed by which time the
Judicial Magistrate is to be appoin-
ted. Till that time the Executive
Magistrate may continue. As the
previous speakers have said, no
judicial task should be given to
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the Executive Magistrates. The
functions of the Executive Magis-
R-trate should be completely separat-
ed and I want it to be pin-pointed
that only judicial functions will be
discharged by the Judicial Magistrates,

That is why I have given this
" amendment.

SHRI P. VENKATASUBBAIAH:
Sir, T have nothing more to state
than what I have already stated. A
question has been raised whether in
the 41st Report it has been stated
that this must be given to the
% Judicial Megistrates. The point is

that none of these reports has said

that it is the essential part of the
judicial functions. I want {o make
this point clear. Whatever the hon.

Members have said in respect of

their amendments is a stress on the

same points. Mr. Bhandari has said
about the 41st Report. I would like
to say that in their 14th Report
and 37th Report, they have exhaus-
tively gone into the matter. None of
these Reports, including the 41st

Report, says that this is an essential

part of the judicial functions. So,

there is nothing to accept these
¥amendments.

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): Now I will put
Mr. Bhandari’s amendment to vote
unless Mr. Bhandari withdraws the
amendment. :

. SHRI SUNDER SINGH BHAN-
DARI: My amendment be put to
vote,

13
THE  VICE-CHAIRMAN: The
uestion is:

5’ 1. “That at page 1, line 7, the figure
108 be omitted.”

The motion was negatived.

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): I will now put Shri
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Shiva Chandra Jha’'s amendment to
vote. The question is:

5. “That at page 1, clause 2 be
deleted.”

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): Ayes have it, Ayes
have it, the amendment is lost,

DR. LOKESH CHANDRA (Nomi-
nated): Noes have it, Noes have it.
We want Division. (Interruptions).

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): Just 3 migute.
Let us not get excited. After all, the
statement that I made is contradic-
tory. 1 said one thing and gave the
other verdict. Therefore, please al-
low me to correct myself. (Interrup-
tions). All right you want Division.
Let there be Division. (Interrup-
tions). The Division Bell is on. (In-
terruptions). The Division Bell is
on., Order please. I am again putting
Shri Jha's amendment to vote.

The question is:

5. “That at page 1, clause 2 be
deleted.”

The motion was negatived.

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): Now I will put
amendment No. 8 moved by Shri
Dhabe to vote.

The question is:

6. “That at page 1, line 7, for the
words and figures ‘in sections 108,
109 and 110' the word and figure
‘In section 10°, be substituted.”

The motion was negatived.

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): Now I shall put
amendment No. 7 moved by Shri
Shahedullah to vote.

The question is:

7. “That at page 1, line 9, for
the words ‘an Executive Magistrate’
the words ‘a Judicial Magisfrate
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such being appointed where there
is none by the 31st July, 1981, and
pending such appoiniment an Exe-
cutive Magistrate’ be substituted.”

The motion was negatived,

THE VCE-CHAIRMAN (DR. RA-
FIQ@ ZAKARIA): Now I shall put
amendment No. 8 moved by Shri
Shahedullah to vote.

The question is:

8. “That at page 1, line 9, for
the words ‘an Executive Magis-
trate’ the words ‘a Munsif Magis-
trate’ be substituted.”

The motion was negatived,

THE VICE-CHAIRMAN (DR. RA-
FIQQ ZAKARIA): The question is:

“That clause 2 stand part of the
Bill.”

I think the noes have it. I think the
ayes have it. (Interruptions) Never
mind. Mr. Ladli Mohan Nigam, sim-
ply because of a slip, do not take ad-
vantage of it. I said it once after all.
Just do not try to take advantage
of it simply because of a little bit of
a human error. This is rather un-
fair. (Interruptions) Please sit down.
In my conduct if you find that really
I was saying it, you can say that but
not simply because of this. That much
co-operation, I expect. Therefore, T
say the ayes have it.

The motion was adopted.
Cleuse 2 was added to the Bill.
Clause 3—Amendment of section 196

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): Now we shall take
up clause 3. There are five amend-
ments.

SHRI SUNDER
DARI; Sir, I move:

2. “That at page 2, line 9, the
words ‘or of the District Magistrate’
be omitted.”

SINGH BHAN-

3. “That at page 2, lines 12 and
13 the words ‘and the District Ma-
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gistrate may. before according sanc.
tion under sub-section (1A)’ be
omitted.” A

SHRI SHRIDHAR
DHABE: Sir, I move:

9. “That at page 1, line 14, the
words and figures ‘or sub-section
(1) of section 505’ be deleted.”

SHRI SYED SHAHEDULLAH:
Sir, I move; *

WASUDEO

10. “That at page 2, line 9, the
words ‘or of the District Magis.
trate be deleted.”

(The amendment also stood in the
name of Shri Shridhar Wasudeo+
Dhabe). ;

11. “That at page 2, lines 12 and
13, the words ‘and the District
Magistrate may, before according
sanction under sub-section (1A)’
be deleted.”

The questions were proposed.

M qog7 tag Wt ¢ 2w, @
iz § g1 T 987 §27 A HE AT
Tz nade # fawfor g sizfee
1538 ¥R mfefds 505 Fa-Fm
2 W1 3 & TFer forar strm o1 ag. A ™
g g 5 Gaoe ghiforde 81 2 92 A
feferse wafdts & gror afwa wifs
g zag @fg 479 § A g I St
€T Wwaue ¥ Fafaw § F de
TFANE F1 QF0T F fow sre & a1 59
STET ACHTAT & a9 {F91T g1 Far
9T | FAT AfHE g 9 & F G
T 1 IUFT FTAT S GFAT & | FIHT
@Y F WHER 9% TR ol 7
TE g Y §2A ATHE UF HieA(red o7
Fa fordt & fgams SHe S #1997
TATRH EAT Y | AT A FL A5
e fefigae afaedz ga-wie Qaom &
A, Y =1 F9ee w1 9% 7 ), Frar
# FETFWE AT KW & T qFA
153 &7 71X 505 ¥ TRE T J&QA
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:fg’f g ar qg ﬁm—{a ars HarfEy ! lﬁ/?ncuire?t p%wers to the District
L~ agistrate. ir, the powers were
E’HTT ! %’H’f%'mj a5 .'\HT IIENT’JTH' é*, forer given in pursuance of certain obser-
. ufgese &1 98 gET fFar w31 | vations made by the 4lst Report of
%’ T IaFT f‘q’ﬁa’} fbfl 0 f\q';rfﬁ ﬁ-} the Law Commissi_on. '_I‘hey said thfit
N N A N there has been inordinate delay in
If;{ A4AT a;mgq.z Rl % qm?‘- .‘T'TEI‘{ these proceedings and so in order to
¥ FgAr Frgar § (F 3@ gAgHT Wt reduce the delay, the authority from
TFTFTA - the State Government or the Central
. Government need not be sought, Sir,
SHRI SHRIDHAR ' WASUDEO this has been gone into vyery thoro-
DHABE: Sir, in addition to what ugly.  The two sections—1 would
" my friend has said, which I support, like 1o read—which are now sought
I want to say that under section 196, to be given to the District Magistrate
he previous sanction of the State are;
Government or .the Central Govern- “Whoever, by words either
ment was required for all these | spoken or written or by signs or
*_sed:lons 1.nc1udmg _sectlon 505, the by visible representations or
entire se_ctlon. Now it has b.een reduc- otherwise makeg or publishes
ed to this ex'tent that jt will .be only any imputation that any class of
for sub-:sectmn (.1) of _sectmn 505. persons cannot, by reason of their
Now section 505 is a serious matter being members of religious...... ”»
and sub-section (2) which has been
excluded and where no sanction will These are the cases which are
be necessary is more serious than detrimental, which go to incite
sub-section (1), Sub-clause (2) says: communal violence and hatred bet-
ween two groups of communities, as
“Whoever makes, publishes or alsp distributing meterial prejudicial
circulates any statement or report | to communal harmony. Sg we have
containing rumour or alarming | only taken these two sub-sectiong be-
news with intent to create or pro- cause these are matters which brook
mote or which is likely fo create no delay. If the State Government or
or promote on grounds of religion, Central Government authority is to
race, place of birth...... feelings of be sought, there may be delay. By
"7 enmity, hatreq or ill-will...” that time the damage would have
been done. So, in order to exped:te
In these cases action can be t2ken, and see that these situations are con-
ag also in the case of ill-will between trolled, this has been given to the
different communities. For the concurrent jurisdiction of the
.prosecution of these cases, sanction District Magistrate, This is the only
was necessary. Now that has been explanation I can give. There is
taken away. I do not understand nothing sinister about it. Tt is oaly
wha? is the propriety of merely tak- to sce that prompt action is taksn to
ing half the section and allowing the contain these communa) disturbances
other half to remain. Therefore, I and hatred between two communities -
appeal to him that the complete or groups.
section of 505 should remain part of
section 196 for taking the previous THE VICE-CHAIRMAN (DR RA-
sanction of the Central Government FIQ ZAKARIA): Now I shall pu
o1 the State Government. the amendments to vote.... -
'} SHRI SYED SHAHEDULLAH: SHRI P. RAMAMURTI:  Now
Sir. I endorse what they have said, please be careful.
SHRI P. VENKATASUBBATAH. THE VICE-CHAIRMAN (DR. RA-

Siv, this is with regard to giving FIQ ZAKARIA): Mr. Ramamurti, I
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would not like you or other Mem-
bers to want me to give a wrong de-
cision simply because of a slip of
tongue on my part and I hope you
will agree with me....

St @leq: Aga A o faw
FT AT FAIT AT AT AT g 1 HTIA
g & 8 gam § fava o€

IqqAET (Mo THIT FEAT):
R fem § 7 3 owm W] oTEE
qETA AL & | WA A TR UG
g fw grs9 &t Fmr Rifarg |

SHRIMATI PURABI MUKHOPA-
DHYAY (West Bengal): Now you
are the Vice-Chairman. You have to
act as g Vice-Chairman. And asg Vice-
Chairman you don’t have to give a
personal explanation,

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): Yoy have not un-
derstood what he said....

SHRIMATI PURAB] MUKHOPA-
DHYAY: I have understood.

Wl W@ qEiE WigT (I
¥aw) : WR AW I I A F
FOF T 9% AT S HE |
THE VICE-CHAIRMAN (DR. RA-

FIQ ZAKARIA): Mrs. Purabi Mu-
khopadhyay did mot know what had

happened and therefore, I ignore the
remark made by her....

M AT KW WYL
oF AR A g AW Ayl #W
faar, & T F@ W, 41 FW
auar f8a

UE WITH FIAT 2 |
THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA). The question is—

2. “That at page 2, line 9, the
words ‘or of the District Magis-
trate’ be omitted.”
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The motion was negatived,

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): The question is— .

3. “That at page 2, lines 12 and
13 the words ‘and the District Ma-
gistrate may, before according
sanction under sub-section (1A)’
be omitted.”

The motion was negatived.

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): The question is—

9. “That at Page 1, line 14, the
words and figures ‘or sub-section
. ) of section 505 be deleted.”

The motion was negatived. C -

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): The question is—

10. “That at page 2, line 9, the
words ‘or of the District Magistrate’
be deleted.”

The motion was mnegatived,

THE VICE-CHAIRMAN (DR. RA-
FiQ ZAKARIA): The question is—

11. “That at page 2, lines 12 and
13, the words ‘and the District Ma-
gistrate may, before according sanc-
tion under sub-section (1A)’ be .
deleted.” \

The motion was negatived.

THE VICE-CHAIRMAN (DR. RA-
FI1Q ZAKARIA): The question is—

“That Clause 3 stand part of the
Bill.”

The motion was adopted.
Clause 3 was added to the Bill.
Clause 4—Amendment of Section 436.

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): There 1is one
amendment, No. 12, in the name
of Mr. Dhabe. But Mr. Dhabe,
it is a negative amendment. So
you cannot move it. If you want,
you can speak on if.
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SHRI SHRIDHAR WASUDEO
DHABE: If I cannot move it, there
is no point in speaking on it.

THE VICE-CHAIRMAN (DR. RA-
FIQ@ ZAKARIA). The question is—

“That Clause 4 stand part of the
Bill.”

The motion was adopted.

Clause 4 was cdded to the Bill.

Clause 5—Amendment of Section 437

SHRI SUNDER SINGH BHANDA-
RI: Sir, I move—

4. “That at page 2, lines 32 to 34
the words ‘or he had been previous-
ly convicted on two or more occa~
sions of a non-bailable and cogniz-
able offence’ be omitted.”

SHRI SYED SHAHEDULLAH: Sir,
I move—

13. “That at page 2, lines 26 to
28 be deleted.”

14. “That at page 2, lines 26 and
27, for the words ‘if there appear
reasonable groundg for believing’
the words ‘if he is satisfied’ be
substitute.”

SHRI SHRIDHAR
DHABE: Sir, I move—

WASUDEO

15. “That at page 2, line 28, the
words ‘or imprisonment for life’ be
deleted.”

16. “That at page 2, lines 32 to
34, the words ‘or he had been pre-
viously convicted on two or more
occasions of a non-bailable and cog.
nizable offence’ be deleted.”

SHRI SYED SHAHEDULLAH: Sir,
I move—

17. “That at page 2, line 34, after
the words ‘offence’ the following be
inserted namely:—

‘except in cases connected with
agrarian or trade union move-
ment in favour of collective de-
mands’.”
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SHRI SHIVA CHANDRA JHA: Sir,
I move—

18. “That at page 2, line 37, for
the words ‘sixteen years’ the words
‘eighteen years’ be substituted.”

19. “That at page 2, line 38, after
the word ‘infirmy the words ‘either .
physically or mentally’ be inserted.”

SHRI SYED SHAHEDULLAH: Sir,

I move—

20. “That at page 3, after line 6,
the following be jnserted, namely: —

‘Provided that no person detain-
ed and kept in prison as under-
trial shall be confined in solitary
imprisonment of punitive nature
during the period unless permit-
ted by the trial Court’.”

The questions were proposed.

ot qaT fag word © yrgwaTaay
S, st gt fsfudew # AW
ST A & STA, # TEwr guaq
FQT § | afed 1 fagm ¥ wer
g9ud oy feem & 1 uF famamr §
q FAISad  mEeasw  F foee
W FTASTES & M HIAET FTUA
F GATgE § a1 Ia9 AfaF £ aqwr
gEd | SgR Wy # § zad
qudT  FXAT F | W U
frar ot wam g ey oY sy
F¥ SRy G oot F fag
T a1 wfyF Fagwl 9 @w (@
ffm T g WS W a9g ¥
f& FAoET aN-dda wHE g,
7T Aoy fAg 4g w7 oawa g
AT dHG g fF FEESas qE-
IqTT WMEAT K Fe AEA A
gar ot gy & 0 sar ' oaw
Jeo@ fEwar AT & oSRwT &
TR AY FAEHISTT AT
WHAT # gsw g E 1 wEW
zafag fr el =1 fadftaeg 1 D
AR FEANEA AT-AoG AT |




. 367 The Code of Criminal
[t yrez fag 7erY]

gur gr € g a1 ag grees fEfmAd
gt g1 arar § | FnANSES q4-
FTTT WHAT W BT GG AT
F4 A fdm 9 gfae fwR
TEME A FEAT & | FHfAU HEH
Tg awg ¥ % suF! &7 L FEy-
FaA AT-SATA WHES F g §R
g sas a9 & wHFT A FEEA
dfqq fear w1 wr 2 1+ § Tar
gaaar g fF 3z Afefmad &
feafsaa @ wrear arfgy foaw
ot g% w7 § | 3FA { AG A@T
g 5 om o sww  feeforr ezeg
ST gL uF & Agl 7 & | fwdr
meeg ¥ fou frdy afsq F1 ow
THIT ¥ &9 &7 § WX UL Al
YT TAIT FT Iq 37 & 1 F% IR
qYYAT 9.8 X BITd § | wF AT
&Y gNT FY FATAT AT AT FF AL
20ETT FY AT AT ¢ | T
qwEmT Y fEd ®1 3@ FT 99 S
T gr ¥ 2, wg Wi g5 fearss
AT T F | WT AR AAT AW
fefpoa &1 sEXATA &F  THAT
I FW W E | UHr grAw
# A gamar § 7 gfefra?t o
¢ H IfEA AR 1 WET W
ga & fog & f&dr s w2y
FRATTAA ATA-GAad ATHE H 3
arc g gf g, 3afae SR sama
dqz g gt =rfa, @g A
Foy gt aT e zaF feafwaq
qx wfagard@ FET E AT AT E
f& #y® T|Iagay ¥ IFGL &M
fargin 99 g fFm g@r § =R
formr S wifam @@ g g &
q53 sy & | fawer fa=t feaq &
Y wrey gu & f999 a8 I@1
g 5 D arg, @7 AT qF FJHTAT
F fa ara F FT0 UHSE JA0 §
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T W AR FJEF H &L A IAHM
oz & faar | od9l gimq § A8
g1 B s &1 Qe FrAsEd
AA-GFATT WHE H gon @l TG,
IAR! SHTAT A &1 A, g "G
SISO yWT F Qg g 1 T_dA
feer & fag ¥ wwrsdve =90 2 )
o} fged & fau 79 uirswee §
fagd fedt St srdSEg AE-
J99q AHY A &7 I AT
safya &t WY A 7 7T 99 F=7
g fFar @ owr & 1 & 93
i froag o wefd R ag@
F WA g, dEr g, gulen §
guet oy Fen fRRagar § M
T F GHT AT I8 5T AT T
79 §MET 93 fa9me w3 )

SHRI SYED SHAHEDULLAH:
Sir, my amendment is simply this that
for the words “ if there appear reason-
able grounds for believing” the words
“if he is satisfied” be substituted. 1
have moved this amendment because
believing is always a subjective thing
and anyone can believe anything
about anybody. And, Sir, an Execu-
tive Magistrate can be made to believe
something simply by 3 telephone call
from a Minister of any such person.
Therefore, the word “believing”
sliould not be there. My suggestion is
that it should be “if he is satisfied”.
I¢ this is done, at least it can be
brought to the court of law to examine
if he had proper reasons to be satis-
fied or not. This is the purpose.of my
amendment and I hope it will be ac-
cepted. T am not saying anything on
the other amendment,

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): Yes, Mr. Dhabe,

SHRI SHRIDHAR WASUDEO
DHABE; Sir, up till now, the power
to grant bail has been with the judi-
cial authorities and they have been
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used in cases normally for offences
other than those punishable with
death. Now, Sir, a provision has been
made and there will be no power for
bail. This power should be vested in
the Judicial Magistrates and in ap-
propriate cases the affected persons
can be released on bail. For political
and other purposes a person can be
charged with so many offences and, i

that case, even the politica] or trade
union workers will not be released if
this clause is retained in this strin-
gent form. That is why this amend-
ment. Secondly, Sir, I support the
amendment of Bhandariji. This is a
very curious provision. If a person
has been convicted previously on two
or more occasions of a non-bailable
and cognizable offence, he will not be
granted bail. I do not understang the
propriety of this provision because
non-bailable and cognizable ofTfences
are so wide that probably the majority
of the offences dealt with in the IPC
will be non-bailable and cognizable.
I think these provisions are anti-
human rights and other rights of the
people of this country and therefore,
they should not be retained.

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): Yes, Mr. Shiva
Chandra Jha.

M fog w:g |71 0 STEWTEAE
73137, AU HWMET IgT HEIT g,
agq fama & A & mar F@T1 §
fe At st wawr Sfeew sy A
gama fF =fw ag fadet s &
gEem & AR & #7 @ g ufaw
TAFT T FT AT Arfgy, alewd
33 fammr & ®Y @R 9T WK
FL

o gaad & 5 o7 - doEe
e & fad fee faar s
2 9y dw W foiw g &% 1 T
o g fF fyms fredt T oy
@ gg ¥ wgay fFAr g oA
IR ARE TSR A FHT
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g a1 foas faeg srveiee smeeg
fag 21 %1 § s9 AWt F1 aw
R o @& fear s o A fee
FS H 7g & fF afr ag 4ax
g, fqgar 350 1639 as &, sgar
7 g wFA g arANE zEE fE
T 3aE ager o #rhe fwar @y,
fgaar &7 fFar @1 A 5«
aem g% g afs g arEATy, sEe
16 411 #Y 9 §, Afgenw § av
W g 91 98 Srag[ g ' foie
g FFAT £ | AU g §fF 16
T FATE 9T AT 18 TA T 3
18 8T % FT WAL THAT FAT
Mgy | ag zafar ot 3w § A
3W ¥ 7z wiq zEfaw AT oS
wr g fa 18 @ F Al &7
A F HYFR § 118 A F A9q9F
& @1z & AlgFR faar gor §
qR Tfaesdr gT 9% ¥ IgH!
AR AT & 1 gE UF HIW, AT
AET ¥ F &7 @ g ) zafay
TN 18 G1q & A F W g
HIR AT a§ Fgl A 6T F947 8
at SUE S g s |rfEe o
ql 16 MT ¥ Tg HO gaATT gfE
IR 18 FIa@ FT fear s |
18 AT FIAT qg F15 aga i
Tl g | zafAd mT Z w16 &V
qIg 18 FX F |

AT AT A gNET § 99 9%
§ To 7@ FgAT 1 fAw H ag w0
A g fF zaH 16 F s 18
&T a1 M3 WIT AT IFET AT

-

a1

SHRI P. VENKATASUBBAIAH:
Sir, with regard to the amendment of
Shri Sunder Singh Bhandari, even
with regard to refusing of bai] to per-
sons, we have made it clear and have
stated emphatically that persons who
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are corvicted or cognizable and non-
bailable offences twice should not
normally or ordinarily get bail. And
even in that, Sir, we have said that
there is g discretion available to the
court to give bail in suitable cases for
special reasons to be recorded. So we
have given the discretion to the court
in some special cases. If it is Jound
reasonable, the court is entitled to
grant bail. Sir, in this connection I
would like to point out how some
anti-socia) elements have taken
advantage lof this liberal provision
of bail. In the case of Delhi alone,
according to the police report, 1080
persons with previous convictions
were arrested for committing offences
after 1.1.78 and all of them were
released on bail, despite bail being
opposed. All of them were involved
in offences subsequently. All of
_them wwere convicted for 7 years or

(Interruptiions) There is ample
discretion given to the court in
special circumstances.

SHRI SUNDER SINGH BHAN-
DARI. But there are cases with
lesser punishment of only months.

SHR1 P. VENKATASUBBAIAH
That is why I said, it is not once
but two times, and at the same time
a discretion has been given to the
presiding officer; in special cases they
can grant bail

Again, Sir, the intention of M.
Dhabe seems to be that imprison-
ment for life should be deleted from
the provision. Since no proposal has
been made to change this provision,
the amendment is not acceptable.

Shri Shiva Chandra Jha wanted the
age to be raised from 16 to 18. Sir, T
do not feel there is need to change
the provision which has already been
made.

About Shri Shahedullah’s amend-
ment, Sir, with regard to the people
who have participated in an agrarian
movement and all that, whether it is
agrarian or not, that will be decided

Procedure (Admt.) 372
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according to the nature of the offence
that has been committed. There are
peaceful agitations and there are vio-
lent agitations. A crime is crime. You
cannot make any discrimination bet-
ween the nature of agitations. So, Sir,
this is not acceptable.

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): Now. I will put
the amendments to vote, one by one.

The question is:

4 “That on page 2, lines 32-34,
the words ‘or he had been previous-
ly convicted on two or more occa-
sions of a non-bailable and cogniz-
able offence’ be omitted.”

The motion was negatived,

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): The question is:

13. “That at page 2, lines 26 to
28 be deleted.”

The motion was mnegatived,

THE VICE-CHAIRMAN (DR. RA-
F1Q ZAKARIA): The question is:

14. “That at page 2, lines 26 and
27 for the words ‘if there appear
reasonable grounds for believing’,
the words ‘if he is satisfied’ be sub-
stituted.” :

The motion was negatived.

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): The question is:

15. “That at page 2, line 28, the
words ‘or imprisonment for life’ be
deleted.”

The motion was negatived,

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): The question is:

16. “That at page 2, lines 32 to
34, the words ‘or he had been pre-
viously convicted on two or more
occcasions of a non-hailable and cog-
nizable offence’ be deleted.”

The motion was negatived.
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THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): The question is:

17. “That at page 2, line 34, after
the words ‘offence’ the following be
inserted, namely:—

‘except in cases connected with
agrarian or trade union movement

PR 1]

in favouyr of collective demands’.
The motion was negatived.

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIAY- The question is:

18, “That at page 2, line 37 for
the words ‘sixteen years’ the words
‘eighteen’ years be substituted.”

19. “That at page 2, line 38 after
the word ‘infirm’ the words either
physically or mentally’ be inserted.”

The motions were negatived.

THE VICE-CHAIRMAN {DR.
RAFIQ ZAKARIA). The question is:

20. “That at page 3, after line 6,
the following be inserted, namely:

‘Provided that no person detain_
ed agnd kept in prison as under-
trial shall be confined in solitary
imprisonment of punitive nature
during the period unless permit-
ieq by the tfrial Court’.”

The motion was negatived,

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): Now the question
is:

“That Clause 5 stand part of the

Bill,”

The motion was adopted.
Clause 5 wus added to the Bill,
Slause 6 Amendment of section 446

’

Bill, 1980

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): Now, we take up
Clause 6. There are 4 amendments.

SHRI SYED SHAHEDULILAH: Sir,
I mave:

21. “That at page 3, clause 6 be
deleted.”?

22. “That at page 3, lines 12 and
13, for the words “o imprisonment
in civi] jail for a term which may
extend to six months’ the words ‘or
failing, to detention in Court till the
rising of the Court on that day’ be
substituted.”

SHRI SHRIDHAR WASUDEC
DHABE: Sir, I move:

23. “That at page 3, line 13. fc
the words ‘six months’ the worc
‘three months’ be substituted.

SHRI SHIVA CHANDRA JHA: Si
I move:

24. “That at page 3, line 13, §
the words ‘six months’ the wor
‘one month’ be substituted,

The questions were proposed.

SHRI SYED SHAHEDULLAH: ¢
a very strict demand has been ms
on the surety. Not only will ]
money be forfeited, but he has
suffer jail for six months. We kn
that it is very difficult for poor Pt
ple to get surety. The people :
going to be arrested on mere alle
tion. It will be more difficult for
people to get sureties because
surety will have to face six mon
jail. T object to it. I demand f{
insted of six months the impris
ment should be til] the rising of
court. It is a simple amendment
should be accepted.

SHRI SHRIDHAR WASU]
DHABE: My amendment is sir
The provision for six months’
prisonment is very harsh. As
friend has correctly said, the
people will suffer more by this
vision. If the recovery ecannot
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made, there is a provision for the
recovery of penalty imposed in the

Court. Therefore. there is actually

no reason for having a provision for
six months’ imprisonment. In order
to reduce the rigour of this provision
I have suggested that it may be re-
duced to 3 months.

Y fvg =eg | SUGWTETET o,
A Y ST Sy 9 #7 2 fe
SR S C A - S T L Y
TAR AAT § T2 qA(H af< qGT ag-
AT & A1 FHHT AR ATl & To9T &1
FAIEE & | S a8 Fgal g [F B
AEIH T IAFH 1 ASTET TFAl g A1 qA-
fr &1 78 arfew #@ & w9 SO
g fe W\ wEmT g Awar B VWO |
f& afa TEY 2y a1d 25T & a1 oF "M
3gF] TT g7 AT ) A wEET
A agasarEy §, © o wEET @Y §gd
TR AP AT e T g 1 ww
AT SIRT ¥ SART gy Ay
T ag &% Awa a@ Agd g | AW
garg IfTC §F fF 16 F7 18 w7 59
I JTa1q g f&ar | gawr I9HT
% W1 &9 A 7 Tas g g,
Ya gitz 39T Sy, giAal s
el

SHRI P. VENKATASUBBAIAH:
v, I have great regard for Shri
iiva Chandra Jha. Unfortunately,
ere are professional surety givers,
order to curb them and in order to
scourage such undesirable elements
a provision has been made more
'orous. Shri Bhandari has accepted
r contention that these people must

contained. These  professional
ety givers must be punished pro-
ly. When there was no  such
wision, even the recovery of mo-
; from them was very difficult.
srefore, Qir, it is only intended
see that such people are not en-
raged.

Bill, 1980

So, Sir. there is nothing against it.
If there are no professional surety-
givers, it will not be applicable at all.

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): I will now put
the amendments one by one to vote.

The question is:

21, “That at page 3, clause 6 be
deleted.

The motion was negatived.

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): The question is:

22. “That at page 3, lines 12 and
13 for the words ‘to imprisonment
in civil jail for a term which may
extend by six months’ the words
‘or failing to detention in Court
till the rising of the Court on that
day’ be substituted.”

The motion was negatived,

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): The qugstion is:

23. “That at page 3, line 13, jur
the words ‘six months' the words
‘three months’ be substituted.”

The motion was negatived.

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): The question is:

24, “That at page 3, line 13, jor
the words ‘six months’ the words
‘one month’ be substituted.”

The motion was negatived.

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): The question is:

“That Clause 6 stand part of the
Bill”,

The motion wus adopted.

Clause 6 was added to the Bill.

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): Now, we take
up Clause 7. There is one amend-
ment by Shri Syed Shahedullah. It
is a negative amendment. Mr. Shahe-
dullah, if you want to speak, you can
speak.
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SHRI SYED SHAHEDULLAH:
That is all right, Sir.

THE VICE-CHAIRMAN (DR.
RAFIQ ZAKARIA): The question i :

“That Clause 7 stand part of the
Bill”.
The motion was adopted,

Clouse 7 was added to the Bill.

THE VICE-CHAIRMAN (DR. RA-
FIQ ZAKARIA): Now, we will take
up Clause 8. There is one amend-
ment, It cannot be moved. Mr Jha,
if you want to speak, you can speak.

SHRI SHIV CHANDRA JHA: I
want to speak. ITGWTEAH Y, U
St sforer 2 fadas ¥ 3@ ogoer ¥
fem &, oF a1 w7 faduw @ Teus-
weay §, @09 g | AfFA we & S
o &, o ot Sy @t & @ fwan
g

HY gger 5oy | &gy fw fefes
dfsede #1amEx 39 & S anw § ey
o s z7aTE WEY g, afew T
FT AT TST STCIT, ST TE€ & q&r &
Ig Fg VeI §, Sl a1 H [ ATE
Fa g fF—

“I{ the Legislative Assembly of

a State by a resolution so permits,
the State Government may, after
consultation with the High Court.
by notification, direct that referen-
ces in sections 108, 108, 110, 145
and 147 to an Executive Magistrate
shall be construed ag references to

a Judicial Magistrate of the first
class.”

I TG -2 WIY TS A |
ot ot 18 3 A gE & HAv S
Tg o F FAT FT A AT KAEA
A T |

THE  VICE-CHAIRMAN (DR.

RAFIQ ZAKARIA): I am now put-
fing Clause 8 to vote.
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SHRI MANUBHAI PATEL: Sir.
am on a point of order. Sir, in tt
voting process, if it is by pressir
the button, then the Members wi
have to sit in their seats. Even if
is by a voice vote, it is a voting pr
cess. So, Sir. you should direct tl
Members to be in their own sea
and give their votes either by voi
or by pressing the button.

THE VICE-CHAIRMAN (D
RAFIQ ZAKARIA): I think, t
hon. Member is right. The point
order is upheld. Those Members w
are not in their seats may kinc
move on to their seats,

I will now put Clause 8 to vote.
The question is:

“ That Clause 8 stand part of
Bill”.

The motion was adopted.
Clause 8 was added to the Bill.

Clauses 9 to 11 were added to
Bill.

6 p.M.

SHRI SHRIDHAR WASU!
DHABE: There is no clause 1.
is now only Clauses 9 and 10.

THE VICE-CHAIRMAN
RAFIQ ZAKARIA): What is g
here is clause 9 to 11. (Inter
tions).

SHRI K. K. MADHAVAN (K
Ia): It is wrong.

THE  VICE-CHAIRMAN
RAFIQ ZAKARIA): I am afraid
Dhabe, you are not right.

SHRI SUNDER SINGH BE
DARI): Yes. yes, clause 11 is 1

THE  VICE-CHAIRMAN
RAFIQ ZAKARIA): Because ¢
9 deletes something, it is a pe
the Bill and, therefore, it has
there. Therefore, as I said, all
clauses have been disposed of.

Clause 1, the Enacting Formu
the Title were added to the Bi
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THE
RAFIQ ZAKARIA):
er,

SHR! P. VENKATASUBBAIAH:
ir, T move:
“That the Bill be passed”.
The question was adopted.
THE VICE-CHAIRMAN (DR.

AFI1Q ZAKARIA): Yes. Mr. Sunder
ingh Bhandari,

VICE-CHAIRMAN
Yes, Mr.

(DR.
Minis-

Y g7 fag werd . SuwaTens
F, 78 @ § ¥R 7 99 faudi 9%
M-t § omase® 31§ @R
28 wfaETe Ay TR A aar R A
1T HIET A FE F1 Ivg SUGNIA
Ig AT WU WIET HASH FHAT
few afa ag fae us g7 faga
TR ¥ TR AT, U AfeAq &
T, AL 3 g1 & o7 39 wr{sAw ar
[ 2 T = faer &7 A0 33T AT
Tug FIET & FLAg § FE gFIL

T TS AT | qgH G FIfww Ay
8 CEAERAA T FH F A AT

T & faw & qu Sifawwa &4 g,
fwétwﬁ%nmﬁaﬁmﬁmﬁ
RST T g wFargfzd Afaesg
'&ra*ewrﬁwé&aﬁqtm%za}rm
F1 -~ faar a1 & 5 ard o Foegma
#fer ey & TEE i
Bz 9%q &, T 9FR Y 9 &
T H HATET #Y TS & 9g fee oA
T g o g AR @t dw F
gRiler Wik sAfsfewfwae
AT &Y a€F 1 & A0 | ;W 3]
¥ AEAH ¥ UF T AT
T & weafer & faww s
Ol ARER TR F oW
T Fifww gRt oEtgfea Fr
¥ #fgF T A, JMET T
AOHR ¥ AW 9T W S9EET
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AF-Stad WATHES # i
g@ &, g4 A AWHE I AAT

fraay & of fEFe 7 @t
T AT 2 | AT AVNIEAT TH O &
W AR AR J7 g9g feedmw 2
F97 o fog & uF wEe §
G §NTT AEW Y9HET &9
FT AT 99 QI 9T I AT AT
aifgr f& o9 &R0 # 9HHd
TR AGT BT AT GIAT | UFSAFfA
afsees % gEf § 98 §9 U}
g & gz 1 fymer A omEAd
§ fad qwg 7 FIE UHPRT FEr
& TG | AR T W®
&1 udfr "ge § fegEt &
AT T AT AT G U AR
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A gENIT AN AT
JEETERe S, W geT ¥ S ag
fraas whgfr & fog s fen
TaT B, @AY 9 9gEd H O §
AR 9gaq & a4 9 98 S AR
frw ag &1 fagws =R aw F
q [EAT §, WIAT W AT PR
A FT WA ST T Og |

g feor war § T oWwm o=@
WFWET § ) W A §e &
FHAT AEA & FT AT ag
& FE A T @A # oaw fE
T BT q9 g 1 OqT e
sramfas f& axg § weam fear
JqOZH @Rt qEl &
g7 g7 7 I@r 7 f*
AN F TG 6 HEN,
qA 9 FI AT Y FEr
F AF A, T AT
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g% wH  FT &M fRar Tar
WIT &1 Gfaa @i 59 I H g}
W 4 TRl qar g fA faem
oy F R e #Y oS 7
R e CA T B C ) B 00 1
O w7 s fyar omeaw &, fAr
TAFET & A ¥ UL qAE FOT
q Wy & dfaew & wid s
YATEAT SZ ®Q &, S "G T Iy
g @t 39 9% FEREW F@ O£ |
g fAu wrw & dfFaw & g
1 JoduT WT FT W E @ fqgaw
TN TFL FIAT FT 5FAF AT FC
IqEAF WERT, FHITGRT & gTF
¥ gg wifaswre 39T #Fl AT TR
g 7 oS gl wmw %, T
IR FT GE@T FE AGL FLAT &
41 99 #1 @7 & fau FE d9q
g1zq geT Wfgr & wRw &9
el FT AR TAG 4T IT FEl 9T |
ST AfAEET g SH &7 YHIEE, 99
T TLFRT, ST F AT AN AER
F g ¥ WA § WR 99 AfwEdT
q¥ A1 T@ FL AWIY ITA B
ST gWEmET S § Wue N
FT TERAWA FC & FIGAIAHT &7
mET fauel g@ Gt @e F
TE AETS  IBM AT AWl HT
Sdl ¥ F”T FW OF FH TG
R ST #1 G HIX T FW A
F9 W | ™ fau a@ faans,
Tz FMe dfaaa & gfaET g, -
f& #hma & sfoaws & AEe
aferrd F afmm 2 1 =@ fag
g "I F QAT FOA IE Al
FET W AT TH F1F FET H
56 I F] FEHC FE 9T ALY
R I e

SHRI ERA SEZHIYAN (Tamil
Nadu): Sir, the hon. Minister has
tried to justify these amendments.
Sir, is Mr. Venkatasubbbaiah gone. ..

¥ g9 qam & fawmw Wt 5w aw
F W &7 ORI AT war o
9 qE A AW N 96 A oSw §
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THE MINISTER OF STATE 1IN
THE MINISTRY OF HOME AF-
FAIRS (SHRI YOGENDRA MAK-
WANA): I am taking note. -

SHRI ERA SEZHIYAN: He will
come back, I suppose. I hope, he
has not staged a walk-out.

SHRI NAGESHWAR  PRASAD
SHAHI (Uttar Pradesh): Mr. Mak-
wana has taken over. (Interruptions)

MR. DEPUTY CHAIRMAN: Order
please.

SHRI
SHAHI:
own Bill.

NAGESHWAR
He is

PRASAD
disgusted with his

SHRI ERA SEZHIYAN: Sir. in
reply to the charges as made here
that the Congress Party, which has
all along been advocating the separa-
tion of judiciary from the executive,
which has also been the firm slogan
during the days of freedom struggle,
has gone back from this principle, Mr.
Venkatasubbaiah has said that eco-
nomic compulsions have forced them
to bring forward these amendments.
I would like to know whether these
amendments would help to root out
poverty in this country, fo remove
the backward status of vast sections
of the society who are living below
poverty line. No, Sir. You are arming
the executive with more and more
powers and you are transferring po-
wers, which are hitherto being exer-
cised by the judisiary, to the execu-
tive. These things are being done in
order to create an omnipotent State,
against which no opposition would be
tolerated, either in the form of ex-
pression or speech or publicaticn of
news, through free media and
through assembly. All these funda-
mental freedoms would soon be obi-
terated. This is not only an obno-
xious measure, but it is also a rever-
sal of the very rule of law and a
negation of the fundamenta] {ree-
doms of democratic functioning in
this country. The very persons who
are now moving these amendments
may, at one stage or the other, theme
selves become a prey to them.

[ RAJYA SABHA ]
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Sir. we are totally opposed to the
way in which these amendments
have been brought forward and the
purposes for which the executive is
being armed with more and more
powers, for which, no plausible ans-
wer has been given. The only thing
is that they have got a massive man-
date. But Sir, if you take the par-
ties the Opposition both in this House
and in the other House, they have
polled larger number of votes then
the Congress (I) at the polls. This |
itself shows that they do not have
the sanction of the people...(Inter-
ruptions) Any objection from that
quarter?

AN HON. MEMBER: No objection.
(Interruptions).

SHRI ERA SEZHIYAN: Sir. it is
very wrong to say that they have a
massive mandate to put these amend-
ments on the statute book. This is an
obnoxious and draconian measure
and my Party is totally opposed to
this and we want to record our very
strong condemnation against this
measure.

sy &gz wIRgeeT : SHTEETT,
# 9@ WT ¥ YE FEM

siger o & Fg o 3 797 a7 F F00E,
&1 3 fawg @ TFE W 9L AE

miwr gw ¥r g1 § fage A %

All anti-social elements,
and Billas are not being touched.
There are these officers who have
pierced peoples eyes and put acid
into those eyes. There are these offi-
cerg who are not being touched. (In-
terruptions).

dacoits

SHRI K. K. MADHAVAN: There
is no translation, Sir.

MR. DEPUTY CHAIRMAN: He is
speaking in English. (Interruptions).

SHRI SYED SHAHEDULLAH: All
these people, all these officers, are
not being touched. “while stores to
drive away dogs are held tight, dogs
are set free”.
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Sir, sections 132 and 197 continue
to protect them. Nobody can file any
case without the sanction of the Gov-
ernment, State or Centre. The Cen-
tre also holds authority in regard
to all-India Services. Whenever there
is any cry about law and order situa-
tion the Centre says it is a State
subject and so on, everybody knows
that the all India Services are under
the control of the Central Govern-
ment. They behave in any manner
they like that is known to every-
body. They feel that the whole
society is full of goondas, dacoits and
thieves and they are the only in-
nocent people.

I do not want to take your time,
but I would just quote here the Sup-
reme Court Judgment in which they
themselves were interested only two
years ago, in 1978. The Supreme
Court Judgment relates to anticipa-
tory bail. The House knows well who
were the people interested in antici-
patory bail then. The Supreme Court
Judgement was delivered by Chief Jus-
tice Chandrachud and other leading
Judges. It says and I quote:

“In order to meet the challenge
of articles 21 of the Constitution,
the procedure established by Ilaw
of depriving a person of his liber-
ty must be fair, just and reason-
able. Section 438 is a procedural
provision which is concerned with
the personal liberty of the indivi-
dual, who is entitled to the benefit
of the presumption of innocence. ..

Here in the amendment it is said
‘reason to believ’, the Districr Magis-
trate or the Executive Magistrate has
a ‘reason to believe’ that a person is
guilty. But the Supreme Court, Judg-
"mernit is that individual is entitled to
the benefit of the presumption of in-
nocence, Then the Judgment says
and I quote:

“Since denial of hail amounts to
deprivation of personal liberty, the
Court should lean again the impo-
sition of unnecessary  restrictions

»
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So. the Government have come to
the legislature to ask for our sanction
to unnecessary imposition of restric-
tion on individual liberty. That is
the sum and substance of the Bill and
that is why I am opposing it. The
whole Opposition has opposed it
tooth and nail. Furtheyr the Judg-
ment says, and I quote:

“An over-generous infusion of
constraints and conditions which
are not to be found in Section 438
can make its provisions constitu-
tionally vulnerable since the right
to personal freedom cannot be
made to depend on compliance with
unreasonable restrictions.”

I have nothing more to add 1o the
Supreme Court Judgement. This
makes them guilty. The Supreme
Court judgment condemns it and
this Bill should be thrown out, this
is what I would like to say.

SHR™ M. KALYANASUNDARAM:
(Tamil Nadu): Mr. Deputy Chair-
man, Sir, there is no need for me to
repeat about the obnoxious and re-
trograde provisions of this Bill. Many
hon. Members belonging to the rul-
ing party themselves would {£2el,
would agree with us when we rriti-
cise the Bill, but they cannot but vote
for the Bill, and while doing so tb-
will be voting only with a  guilty
conscience.

SOME HON. MEMBERS: No, no.

SHRI MANUBHAI PATEL: Some
of you.

~ SHR®™ M. KALYANASUNDARAM:
It is because in this democratic set-
up the majority will have its way
and the minority will have its say.
We have had say in both the
Houses. And they are having their
way. But the people are going to
judge. The people who gave them
this majority are watching how this
majority is being used, in whose
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favour whether in favour of the
workers, peasants and toiling people

or in favour of the looting pepole.
In a democracy it should be in favour
of workers, peasants and the toiling
people, but this ig dictatorship.
So, the first nail has been driven.
More nails are coming tomorrow.
We are going to have some more Bills
like this.

Sir, it is a very sad day for de-
mocracy. If this Bill is allowed to
pass, those who associate themselves
in passing this Bill are going to re-
gret it. They have not learnt any
lessons from the past history.

With these words. Sir, I, on be-
half of my party, record my strong
opposition to this Bill. We will go
to the people and tell the people the

truth. The people are going to de-
cide ultimately. You pass the Bill,
you fill the jails, strengthen the

magistracy, the Executive Magisirates
and the police. Let us see whether
the people are going to win or you
are going to win.

SHRI P. RAMAMURTI: This is the
most obnoxious provision of the Bill,
apart from other things. Earlier
you had. even before 1973, {he powers
given to the First Class Magistrate
to take surety, to ask the person to
show cause why he should not be
bound over, Later on it was given
to a First Class Judicial Magistrate.
Now you are passing it on to an or-
dinary Magistrate—not even a First
Class Magistrate. A Tehsildar in
Tamil Nadu is a Magistrate. A Teh-
sildar in Madras is a Magistrate.
Therefore, what the Government is
doing is. they want to place my
workers, my working class people,
my Kkisan people, my trade-union
workers, the kisan workers, agricul-
tural labourers at the merey of the
Tehsildar, a poor official who is incop-
able of all that. We know how .the
Tehsildar is going to act.

Therefore, Sir. this is a Bill which
is intended to curb the activities of

[ RAJYA SABHA ] Procedure. (Amdt.) 388

Bill, 1980

the trade unions, kisans, agricultural
labourers who are rising in revolt
and, therefore, we do not propose to
associate ourselves with the passing
of this Bill. Let them have the hap-
piness of passing this Bill. Let them
do what they like. People will be
the ultimate arbiters. Therefore, Sir,
we are not associating ourselves with
this Bill.

ot W1 qraEr Wt (fagre) :

™

ait af @ 1 el g Y ww H ag
for, 75 fdas oagar g §
e F 9@ F odEd W QT 8
X UReT # ST wamEr
qFaa FAT AT @ O§ ) uE
T FIH §, T Foraww
Ig e gl § Y g fafew
I 9T 99 @ § | Nfwr Mg 2
g e gn & & amm & =

UF AIARIT wRm ISy
Yt (Interruptions)

facdgae o ( (Interruptions)

Y War greER wres ;o G
9T FERTEr WoNl FEAT HqfEwd g )
T A g ® waHl ¥ FEAr
TR & oa oA oAy w9 gu
g ) W 9w AmE fau oy e
g gwal § w9 #Am fafrex 7 @
qOE T F I N TG ®/R
EOT 1 WY T OFT 69 Wifww
T G gial # 9 FT, 3
TOH MO & gAFT a0 aq
T oA R 9EAT & 5o fragw
FOoFA AT T T FE =fse
MY @ faguw & faow §oayst
fae @ T@ ¥ aFmEe  wwr
g

[At this stage, some hon. Members
left the Chamber]
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SHRI AMARPROSAD CHAKRA-
BORTY: On behalf of our party, 1
also oppose the Bill and join in the
walk-out. -

[At this stage, the hon. Member left
the Chamber]

PROF, SOURENDRA BHATTA-
CHARJEE (West Bengal): On behalf
of my party, I also join in the walk-
out,

[At this stage, the hon. Member left
the Chamber]

MR. DEPUTY CHAIRMAN:
Now, I put the question. The gques-
tion is:

“That the Bill be passed.”
The motion wag adopted.

MR. DEPUTY CHAIRMAN:
The Bill is passed.

RE. THE SALARY, ALLOWANCES

AND PENSION OF MEMBERS OF

PARLIAMENT (AMENDMENT) BILL
1980

MR. DEPUTY CHAIRMAN: Now
we shall take up the Salary,
Allowances and Pension of Members
of Parliament (Amendment) Bill,
1980.

A3 wg T fARTM wWiw
RqraE H 7 (A Wew aram f6@g)
yoawg g g F 3@ fawm =

@i 7% 99 7 fgm oS
(Interruptions)

s WAl q@R W (IR
S_W) WY WY T FT W F |
fafieex @gg 3 32 w1 ar &
gay fam faar oot oo oA o
FT W B

st wWrew armwr fog o SOENT-
qfg &, gw T &9 AN F AT
F T | gw o faw & H1g qaie

g
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st AWIET q@E A . Sg
FA AT KN 1099 qF 957 & QY
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(Interruptions)

Hl Wiew aromer far o S
g A A FR, &<F F Tq Rl
aar & e

SHRI MURASOLI MARAN (Tamil
Nadu): We can have it tomorrow,
Sir.

MR. DEPUTY CHAIRMAN: As
the House decides, I shall abide by
that.

It was fixed for today and there-
fore, I called the Minister.

THE MINISTER OF STATE 1IN
THE MINISTRY OF HOME AF-
FAIRS AND DEPARTMENT OF
PARLIAMENTARY AFFAIRS (SHRI
P. VENKATASUBBAIAH): It is
only a small Bill. Members of Parlia-
ment will get the benefit.

SHRI NAGESHWAR PRASAD
SHAHI: Mr. Deputy Chairman, Sir.
this is a very short Bill. Half an hour.
We are going to sit with it and Op-
position parties have said it. It is
not proper. Everybody wants it to-
morrow and the hon. Minister has
agreed to it.

SHRI MANUBHAI PATEL (Guja-

rat): There are some important
amendmentg also.
SHRI NAGESHWAR PRASAD

SHAHI: It is an undisputed Bill.

SHRI MANUBHAI PATEL: There
should be sufficient scope for those
who move the amendments. Let it be
tomorrow.

SHRI BHISHMA NARAIN SINGH:
I have always respected the senti-
ments of hon. Members from the Op-
position side. So, I am not making it



