The National Commission for Minority Educational Institutions
(Amendment) Bill, 2010

THE MINISTER OF HUMAN RESOURCE DEVELOPMENT (SHRI KAPIL SIBAL): Mr. Deputy

Chairman, Sir, | beg to move:

That the Bill further to amend the MNational Commission for Minority Educational Institutions

Act, 2004, as passed by Lok Sabha, be taken into consideration.

Sir, | just want to make a general statement. The National Commission for kinority
Educational Institutions Act, 2004, in a sense, was looking at our experience, over the years, in
resgpect to minority educational institutions that were set up in this country. In the context of that
experience, we realized that certain protections were required to be given to minority educational
institutions. As you know, many of these institutions are set up in States and there were certain
procedural handicaps that came in the way of the running of these institutions. So, we thought it
was important to set up at the national level an adjudicating authority, a body which would really
provide a forum for consideration of many of the matters that came up while educational
institutions set up by minorities are being run. It is that experience that led to certificates being
granted by the National Commission for Minority Educational Institutions from time to time. This
led to some amendments in 2006 and now because of our experience since 2004, there are four

broad amendments that have been proposed under this Amendment Bill.

The first deals with the definition of educational institutions. Sir, in the original Act, an
educational institution by definition did not include a university. Minority educational institution
under Section 2 (g) of the original Act meant a college or institution other than a university. So,
to that extent, the adjudicating authority power was limited to as it could not deal with issues
dealing with universities set up by minorities. As you know, Sir, there are three ways of setting
up a university in this country. One is through an Act of Parliament, like the Aligarh Muslim
University Act. The other is through an Act of the State Legislature. There is, of course, a third
breed of institutions which we call *‘deemed to be university’. These deemed to be universities
can be universities set up at the instance of the State with funding from the State. There also can
be institutions set up by the private sector including minority educational institutions. There is, of
course, a fourth category, namely, institutions that were set up prior to the Constitution by the
minority communities which will continue to have the protection of their minority status. We are
aware of some of those universities. The Jamia Millia Islamia is a university that was set up prior
to the Constitution. There are certain other such instances like the Allahabad Agricultural

University, the Jamia Hamdard. So there is that category of institutions also.

S0, we thought that in order to comprehensively deal with this issue, it is important for us to
expand the definition of *educational institutions’. Therefore, by virtue of this Amendment, we

have removed that inhibition of ‘other than a university’, which was a part of the original definition
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of educational institutions, to ensure that the Authority here under this Act is also entitled to deal
just not with schools and colleges but also with Universities that have been set up, whether they
have been given a Deemed-to-he-University status or otherwise, for the protection of minorities

under Article 30 of the Constitution. That is one part of it.

The other part of it is the fact that educational institution, under article 30, is not an inhibitive
definition because Article 30 talks of ‘Minorities having the right to establish and administer
educational institutions of their choice. Educational institutions under Article 30 includes all kinds
of institutions, including universities.” That has been held under the TMA Pai case. Therefore,
there was no reason originally to have excluded universities from the ambit of the Act. So, we
thought that it was important for us to give that protection and extend that protection also to
universities. Therefore, that is really one of the substantive amendments that have been made.
Sir, we also found that the workload of the Commission had increased exponentially over a
period of time. Therefore, it was also important to increase the number of members. Originally, it
was 142, Mow it is 14+3. So, we have also increased the number of membhers of the

Commission. That is another Amendment which has been moved.

The third substantive Amendment, that has been moved, relates to Section 10. Many of the
prohlems that have arisen qua minority institutions in several States are that States require a Mo
Objection Certificate before allowing such an institution to be set up. And, we found, as a matter
of experience in some States, that the Governments concerned were not willing to actually deal
with and grant a No Objection Certificate. So, in a sense, there was an obstacle set in the way of
the desire of the minorities to set up institutions because the State Governments did not grant
these Mo Objections and would also not communicate with institutions as to why Mo Objections
were not being granted. And, in many of those States, there is no such law which requires
certain set parameters on the basis of which a No Objection should be granted or should not be
granted. So, we thought that if a State Government wants a minority institution to apply for a No
Objection, then, it should, actually, legislate on the subject. In other words, it should have a law
in place which will set out what the reasons are as to why a No Objection will be given and under
what circumstances a Mo Objection will not be given so that the institution and the minority,
which is wishing to set up an institution, knows under what circumstances a No Objection will

not be given.

So, the law becomes more certain, and there is a statutory obligation also on the State
Government to actually refuse or give a Mo Objection within a certain period of time. That makes
the process more certain. Therefore, in the event, the State Government, under the law, does
not give a No Objection, then, certainly, there can be recourse to a court of law as well as this
Commission. Therefore, the substantive change is that previously, in the absence of a law, the
No Objection had to be obtained. Mow, under the new Amendment, unless there is a law, the

Mo Objection will, automatically, be given. This ensures that State Governments, who are
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serious about the circumstances in which the No Objection should be given, should have a law
on the subject, to ensure certainty. That is really the pumpose of this Amendment. This is the
third substantive Amendment that we have moved. And the fourth is also a very significant

amendment.

As yvou know, there is an appeal provision under the Act. Under the appeal provision, the
authority which has refused to grant no-objection is naturally in conflict with the minority which is
wanting to set up the institution and the State Government, of course, is a party. VWhat used to
happen was that under the law, the Commission could only hear the matter in appeal in
consultation with the State Government. Mow, we really do not understand that when there is a
lis hetween the parties, between the minority institutions and the State Government, how is the
adjudicatory authority in appeal is to consult the State Government with which the minority
community has a lis before an order can be passed. We found this to be totally anachronistic
and contrary to all principles of natural justice, that an entity which has refused or, at the
instance of which, a no objection is not granted, must he consulted before the appeal can be
heard. This is unthinkable.

So, the fourth substantive amendment is that we have removed the consultation process
and, of course, now the appeal can he heard and while the appeal is being heard, the
competent authority which has refused the no-objection and the State Government will be
parties before the Commission and the State Government’s view will be put up before the
Commission and the Commission, then, of course, will take a decision. So, this is the 4th
substantive amendment that we have moved. |, therefore, feel that it is time for us — especially
in the context of the fact that education is directly linked with empowerment — India is standing
at the threshold of a revolution in terms of which we will require more and more institutions to
come up, both by the majority community and the minority community — that we need to
expand the sector exponentially. | believe, Sir, in the next ten-fifteen vears, we will require about
a thousand more universities and about 40,000 odd colleges and under the new regime that we
are coming up with, the private sector will exponentially expand and, hopefully, the concept of
deemed universities will go and private entities, minority communities and others will be allowed

to set up institutions, including the majority community .

Therefore, if we want the expansion of this sector, we must also expand the jurisdiction of
entities which deal with disputes. Various kinds of disputes are going to come up. Therefore, if
we want to really fulfil the wishes and empower our people and | mean people in all categories
with no exclusion — empower our minorities, empower our dalits, empower the backward
communities, empower the poor in the forward communities, empower all — if that is going to
be the inclusive agenda in education, then, it is necessary that the jurisdiction of the Commission
that we have must also be expanded and more and more opportunities should be given to all

sections of society to set up educational institutions because that is the only way in which our
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communities will be able to empower themselves and we will get the kind of inclusive
development agenda, that this country is moving on. | think that really is the spirit behind these

amendments.
I, therefore, commend these amendments to the hon. Members of this House.
The question was proposed.
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SHRI MOINUL HASSAN (West Bengal): Thank you, Mr. Deputy Chairman. We are always
supporting the attempts hy the Government for protecting the constitutional rights of the
minorities which are ensured by article 30 of our Constitution. All of us are aware of the fact that
various committees have pointed out that the main problem with the minority communities is
their backwardness. As you know, educational backwardness is one of the main reasons for the
social and economic backwardness of the minorities. Hence this issue should be addressed
properly. | support clause 3 of the Bill which proposes to increase the number from two to three,
if it is necessary, for the hetter functioning of the Minority Commission, the Minority Committee

and things like that.

Sir, three or four hon. Members have already expressed their views. | would like to submit
my opinion before you. YWe must uphold the main essence of our Constitution. We should never
try to dilute the federal structure of our Constitution and this august House also should not do
that.

Sir, | 'will be brief. In his speech the hon. Minister has stressed on two or three points as to
why these amendments have become necessary. Section 12B is intended for exploring the role
of the State in determining the minority status. Sir, | have seen for several months that the
objective of most of the Bills prepared by the Human Resource Development Ministry is to
concentrate the power in the Central Government. This Bill is also one such attempt. On
subjects in the Concurrent List, the Centre and the State have the power to make laws. But a
legislation on a subject in the Concurrent List, totally excluding the role of the State Government,
is unconstitutional. In other words, | would like to say that the Bill is unconstitutional. | know that
| am arguing before such a person not less than Shri Kapil Sibal. He is a constitutional expert. He
is a legal luminary in the judicial area. Still | would like to say this point that it is an
unconstitutional move on the part of the Ministry. So, | demand to retain section 12B as it is in
the original Act of 2004, It is needless to say that in his initial remarks the Minister also told us
about the T.M.A. Pai Foundation versus State of Karnataka which infer affa had made different
observations and laid down what the role of the State Government is. This decision of the
Supreme Court has made it very clear that the role of the State is very important to fulfil these

conditions. | again demand to retain this section as it is in the original Act of 2004.

Another point regarding the amendments is that we are informed about the State’s power

under section 10, that is, granting NOC.
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The Minister has said that the Government did not grant the NOC. What is the way out? Is
bypassing the State Govemment a way out? My specific suggestion to the Government is,
do not curb the power of the State Government. You can make another observation or
provision that if any application is not considered within three months or six months, it would
automatically be treated as NOC. | would like to say that it should be defined properly in the
Bill.

WMy next point is regarding section 2, which is another major subject incorporated in the Bill.
In the prevailing circumstances, there is no regulation for private universities. In the prevailing
situation, anybody can set up a private university. It is a fact. According to article 30 of the
Constitution, it is a constitutional right to administer or manage educational institutions by
minorities. So far as the private universities are concerned, there is no specific rule to manage

them. So need not be hasty, but you must look into it.

So far as NCME is concerned, | would like to express some practical experience of mine.
What is happening at the State level? | would request the Minister to address this issue. Some
people have already made a group and they are declaring themselves that they are the
representatives of the NCME. They are also bypassing the State Government or any other
administration. They go to any minority institution and tell them that they have come from the
MNational Commission. | would like to site one example here. Three people went to the La
kMartiniere school in Kolkatta and said that they were the representatives of NCME. They are
doing it. | have read in newspapers also that they have visited that school as representatives of
the Mational Commission for Minority Education. Some people are doing wrong things and
bypassing every institution. Secondly, today if we give minority status to any institution of Bengal
or Kerala or any other place in the country, what will be the status of teachers and non-teaching
staff? My apprehension is that the total roster would be jeopardized so far as the Scheduled
Castes and Scheduled Tribes are concerned. Thirdly, is it a fact that after this Bill is passed, in a
minority dominated district, all the institutions will get the status of a minority institution? Is it a
fact that there is a diversification of madrassa education throughout the country? The same
madrassa is prevailing in Bengal and the north of India. There are different types of madrassas.
Is it a fact that after this all the madrassas would get minority status? | fully agree with the hon.
Minister that education is empowerment. So we should provide this weapon to the minority
community of our country. My esteemed colleague, Shri Mukhtar Abbas, has raised this point
and said that 25 per cent of the young hoys or girls of this community have never stepped in in

any educational institution.
So, emphasis should be given for empowerment of education of this section.

Sir, | come to my last point. Sometime ago, there was a move on the part of the Minister to
establish a Central Madrasa Board. In principle, | myself was in favour of this proposal of the
Minister. But, after that, there has been no move on the part of the Government in this regard. It

is one of the weapons which will give education, proper and scientific education, to children who
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are going to this institution. So, what is the position of that proposal which was floated on behalf

of the Ministry of Human Resources Development?
With these words, | conclude.

SHRIMATI VASANTHI STAMLEY (Tamil Nadu): Mr. Deputy Chairman, Sir, thank you
for giving me this opportunity to speak on the Bill. The Mational Commission for Minority
Educational Institutions was constituted in 2005 hy the previous U.P.A. Government, and till
date, it has been functioning very successfully. Though the decisions of the NCMEI are
recommendatory in nature to both the Central and State Governments, it has heen functioning

very effectively.

| would like to recall here quite happily that | had the privilege of being a member of the
Commission representing the Christian Minority. Though the membership was for a very short
period, | had to resign it to become a Member of this august House. | could realise some
practical difficulties of the Commission in implementing some of the provisions of the NCMEI Act.
Hence this Amendment Bill has been proposed after taking into careful consideration so many

Supreme Court rulings and also some other relevant points.

Firstly, it is proposed that the definition of the Minority Educational Institution can be newly
defined by omitting the words “other than a University” and by substituting the words “establish
and administer” for the words ‘established or maintained’. This proposed Amendment is clear in
nature and classificatory as well. Hence | support this Amendment. Then, comes the
Amendment for increasing the number of members from two to three. Considering how well they
fare in the Commission, | welcome this Amendment. | heartily congratulate the pro-minority UPA
Government for setting up this separate Commission for the redressal of minority educational
institutions all over India separately. Under the able chairmanship of Justice M.5.A. Siddigue,
the Commission is performing very well. Whenever a minority educational institution in any State,
except, of course, J&K, is aggrieved of any rights, they can approach the NCMEI like a civil
court. This is a cost free mechanism for giving relief to minority educational institutions.
Therefore, there is no need to appoint an advocate or anybody to plead their case. Aggrieved
institutions can represent themselves hefore the Commission. The Commission has disposed of
all the 373 cases that came in 2005. In 2006, out of 20/4 cases, 2069 cases were cleared. In
2007, all the 1096 cases were cleared. In 2008, out of 1648, 1617 cases were cleared. In
2009, out of 1,833 cases, 1,471 cases were cleared. In 2010, that is, the current year, out of
1,231 cases, 403 cases have heen cleared. In view of the best performance given by the
Commission in redressing minority educational institutions, the increase in the number of
members is highly justifiable. But, Sir, article 30 of the Constitution applies to both religious and
linguistic minorities. Hence linguistic minorities must also be brought under the ambit of the

Commission. The Joint Parliamentary Committee has also recommended this point. The number
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of members may further be increased considering that linguistic minority should also be brought

under this ambit.

Further Amendment is for sub-section 1 of Section 10. A bare reading of this Section gives
an impression that a N.O.C. is required for establishment of any minority educational institution.
But the fact is that it is not so. We have the case of the State of Maharashira versus Sant

Dynaeshwar Shikshan Sanstha Mahavidvalaya and Others.

It has been held by the Supreme Court in this case that so far as coordination and
determination of standards for education and research in scientific and technical institutions are
concerned, the subject is exclusively covered by Entry 66 of List | of Schedule VIl to the
Constitution and the State has no power to encroach upon the legislative power of the
Parliament. In such cases, NOC is not required from the State Government. Therefore, the
words “subject to such law, as may be made by the appropriate Government” have been

added. This is also a welcome amendment, Sir.

The next amendment relating to sub-section 4 of section 12(h) is that the words “and in
consultation with the State Government” shall be omitted. A bare reading of this amendment
sounds as if this is depriving the rights of the State Government. | am from Tamil Nadu and our
Chief Minister and the leader of our party has always fought for the rights of the State and the
minorities as well. A clear reading of this amendment is required. If an appeal provided under
section 12B is to be decided with the consent or concurrence of the State Government, then,
that procedure will be offending the principles of natural justice, as the hon. Minister has rightly
pointed out here. It virtually takes away the substantive right of appeal created in favour of an
aggrieved party. As a result, the appeal will depend not on the merits of the case, but on the
consent of the respondent and that would result in gross injustice to the appellant. It is hardly
likely that that was the intention of the Legislature, as such an interpretation would lead to

absurdity or injustice to one of the parties in the proceedings.

The aforesaid expression also leads to an inference that what the Parliament had given
with one hand is taking away with the other. Since the expression “and in consultation with the
State Government™ completely destroys the right of appeal created in favour of the aggrieved
party, it is appropriate to delete this expression. Hence, this is a suitable amendment,
Sir.

Before concluding, | would like to bring something to the notice of this august House, as a
previous member of this commission. The orders are all passed well in time by the Commission,
but 90 per cent of the orders are being executed hy the State Governments and there are
certain States which do not follow them. | propose that further amendments must be brought to
ensure that the orders that are passed by the Commission are also acted upon. In other words, |
would say that Constitutional status needs to be conferred upon this Commission considering
that this Commission has been functioning well. With this, | would like to welcome all the

amendments.
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SHRI M.P. ACHUTHAN (Kerala): Mr. Deputy Chairman, Sir, | am mentioning only two
points. One is, this amendment Bill is an encroachment on the rights of the States. As you
know, education was a State-subject. In 1975, it became a subject under the Concurrent List.
After that, there is a deliberate attempt on the part of the Union Government to grab the rights of
the States. This move is the latest one. Honorable Minister has explained that the States can
make a law to determine criteria but in practice it is not happening; the competent authority is
the State Government. But, in the law, it is specifically stated that the Mational Commission for
minority institutions will decide the minority status of an educational institution. It is under section
‘IQ(b) of the Act. The final authority is the Commission. If there is some dispute in dealing with
the appeal, it is said that you need not have even to consult the State Government! You are not
ready even to consult, to take an opinion of the State Governments. That is against the spirit of
federalism and is against the ruling of the Supreme Court. You have quoted the judgment of
T.M.A. Pai case. In the T.M.A. Pai case, the Supreme Court has stated that you have to take
the State as a unit in determining the status of minority. So, it is a deliberate attempt to deprive
the right of the States and over-concentrate the powers in the hands of the Central Government.

It is detrimental to our federal structure.

So, | oppose that amendment, and you have to delete that clause. Sir, my next point is
concerning the university. It is about minority status to a university. As the hon. Minister himself
has stated that, as it is now, there is no private university in our country. Only Central
Universities, State Universities and Deemed universities, and the private universities which came
before our Independence. Now, you want to open it. We know that we are in an atmosphere of
privatization and commercialization of the educational sector, and this is a part of it. So, vou
want to open private universities in the name of minority community. You have said that the
amendment is the result of an evaluation of the four or six years of the implementation of the Act.
Then, we have to assess how this Act has benefited the minority community. ...(Time-
be.’.’nhg)... Just one minute, Sir. Of course, it is a lofty ideal; | do not object to it, and we have to
give more and more facilities to the minorities. But, there is a provision in the Bill which says that
minority status is determined, if it is run by a member of a minority community, not by societies.
There are very good organizations, voluntary organizations and societies which run minority
educational institutions, and we support it fully. But, when it comes to a person, if he happens to
be a member of a minority community, then all the facilities and all the protection of this Bill goes
to him. So, we have to revisit the Bill. The criteria must be the percentage of students are from
the minority community, and that too from the economically backward sections of that

community. Then only we can achieve the aims of this Bill.
MR. DEPUTY CHAIRMAN: Please conclude, Mr. Achuthan.

SHRI M.P. ACHUTHAN: Sir, we cannot see so many Sir Sayyed Ahmed Khans in this

era.

MR. DEPUTY CHAIRMANM: Please conclude. You have taken more than the time allotted to

you.
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SHRI M.P. ACHUTHARN: There are some rich people who open universities and educational

institutions for profit. So, be guarded against them. ...O'm‘erruptions)...
MR. DEPUTY CHAIRMAM: Yes, the next speaker.

SHRI M.P. ACHUTHAN: As for enhancing the number, you can have five or seven, as the

Standing Committee has recommended. | do not object to it.
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MR, DEPUTY CHAIRMAMN: Further dscussion on the Mnotity Educational Institutions il
will continue later,

MNow, wa will take up tha Clinical Establishments (Hegistration and Hegulaﬁcnj Eill. The
dabate was ovar. Mow, the hon, Mnister will reply and then we will take up Clause-by-Clausa
cons deration.

SHRIMATI BERINDA, KARAT (West Ben u;F_llj . 5ir, there are amendments,

SHRI GHULAM NAEI AZAD: | am gvingraply to the debata, includng the amendments. Sir,
Brindaj is such a nice lady that she wouldnot prass for amandments.

The Clinical Establishment [ Registration and Aegu kation) Bill, 2010

THE MINISTER OF HEALTH AND FARILY WELFARE (EHHI GHULAK NAEI ﬁZﬁ.D): i
Daputy Chairman, Sir, | am grateful for the keen interest evinced in this House on the Clinical
Establishment (Hggistraﬁm and Hau;ulatiun) Eil. Az many as sighteen Wembers hawa
maricipated in the discusdon on the Bill, They have raiged a wide area of issues, Shri
Matchiappan eloguently brought out the =alient features of the Bil. He got, since it was his
raiden speach, oot the masdrum fime. The concerns woiced by the hon, Members wera
ganerally as under i —

1 The Eil is oriented more towards registation of clinical establishmeants with hardy
any prowvision for their requlation.

| am reminding vou what all vou spoke vesterday,

2. Rates and charges for servces provided by clinical establishments and need to be
notified by the Gowarnment.
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