permitted. ...(Interruptions)... | cannot go on violating the rules. ...(Interruptions)... | cannot

violate the rules. ...(Interruptions)... | cannot violate the rules.

SHRI SHARAD PAWAR: We have the support of these three. In all these three, some of them
have been constructed; some of them have been hired. In the original statement | have made, it is
stated that in the last few years, from 223 lakh tonnes, we have gone to 274 lakh tonnes. That means
we have practically improved the capacity by 50 lakh tonnes. It might be hired also. By 'hired" |
mean, it is taken not only from private agencies but it is taken from your Warehousing Corporation as
well. That is also one of the Organizations which is under the same Ministry, but it is an independent
Organization. There are some States where the Warehousing Corporation, where the Government
also associates, supports them. We have to use their capacity also. The programme which we had
taken is not only with the help of the FCI. We have taken this type of programmes with the help of

other semi-Government and private agencies also.

GOVERNMENT BILLS
The Trade Marks (Amendment) Bill, 2009

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): Now, we take up the Trade Marks

(Amendment) Bill, 2009.

THE MINISTER OF COMMERCE AND INDUSTRY (SHRI ANAND SHARMA): Sir, | rise to

move:

That the Bill to amend the Trade Marks Act, 1999, as passed by the

Lok Sabha, be taken into consideration.

Sir, with your permission, | would like to make a brief opening statement on this Bill before this

House takes it up for consideration and passage.

During the last few years, India has endeavoured to develop a modern, vibrant and user-

friendly Intellectual Property regime in the country. Our approach to intellectual property protection
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has been a balanced one of ensuring protection of the rights of creators and innovators, and, at the

same time, guaranteeing access to the same innovations for the rightful users.

With the globalization, the growing importance of trade has been recognized. It has become
necessary, therefore, to put in place a Trade Marks regime that would reduce transaction costs for
the domestic industry. The objective of the Trade Marks (Amendment) Bill, which is mentioned in the
Statement of Objects & Reasons of this Bill, is, primarily, to align the Indian Trade Marks statute
with the various provisions of the Madrid Protocol. That would enable India's accession to this
Protocol which is already signed by 84 countries of the world. And what it will give to us, the
accession to the Madrid Protocol, is important to mention, that as of now, in the absence of any,
above being a member of this Protocol, if an Indian enterprise wishes to register the trade mark in
other countries, separate applications have to be filed in the concerned country for the registration of
their trade mark in the language of that country, paying a separate fee; as many countries the
application is filed, as many times, the fee also has to be paid separately. But with the accession to
the Madrid Protocol, it would enable that the Indian companies register their trademarks in all the
member-countries of the Protocol through a single application as well as allow foreign companies to
register their trade marks in India. Presently, though the timeframe for the registration of trade marks
has been 26 months, this would now be done within a specified timeframe of 18 months. And this will
also facilitate the subsequent management of the trade mark once registered; that is renewal, the
change in ownership or in the name and address of the holder. The accession, therefore, will enable
cheaper and simpler procedures for enterprises, making it possible for them to protect their trade

mark.

Sir, it is, primarily, a facilitative, cost effective method of the registration of the trade marks

globally.

Once this is done, once the accession agreement to the Madrid Protocol is signed, the holder
of an Indian trade mark will be in a position to file an application in this country itself in English paying

fee here and it automatically, through the international bureau, will be transmitted to all the countries
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of Madrid Protocol. It does not require any more filing of applications, payment of fees and other
attendant difficulties which they face. So, the need, therefore, for us is to align our own statute with
the international best practices and this protocol. As of now, there is no provision under the Trade
Marks Act, 1999 which can facilitate Indian nationals to file their applications and, for that matter, the
foreign nationals or entrepreneurs who will have the same benefit, the same privilege of getting their
trade mark registered, particularly, those countries which are members of this Protocol to ensure that
their trade mark is provided not only the registration in all the countries but also they will secure

simultaneous protection.

As | have said, this Bill, as such, is just to align, to facilitate. It makes no substantive changes
to the trade marks law and grants no new substantive rights to the trade mark owners. Accession will
entail amendments, therefore, to the Trade Marks Act and for that purpose we propose to suitably
amend the Trade Marks Act incorporating therein Chapter IVA containing special provisions relating
to the protection of international registration of trade marks under the Madrid Protocol. The proposed
amendments seek to empower the Registrar to deal with international applications both originating
from Indian applicants or received from the contracting parties, and prescribes the procedure for
dealing with international obligations and consequential amendments like maintaining record of
international registration, definition of the new terms, the modification of provisions relating to

assignment and rules making powers of Central Government to implement the Protocol obligations.

In addition to the amendments proposed, it also includes the deletion of Chapter X of the
Trade Marks Act which relates to the textiles. Now Chapter X was introduced under the Trade Marks
and Merchandise Act, 1958 to encourage the promotion of textile trade in the country. Subsequently,
all applications received from traders and producers of textile were of ordinary trade marks and not
under Chapter X. The provisions of this Chapter have not been evoked in the last four decades.
Therefore, it is felt that the deletion of this Chapter is justified and this deletion proposal has the

approval of the Department-related Parliamentary Standing Committee on Commerce.

It is also proposed to remove the discretion of the Registrar to extend the time for filing notice

of opposition of published applications and provide for a uniform time limit of four months in all cases.
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Further, with a view to simplifying the law relating to transfer of ownership of trade marks by
assignment or transmission and to bring the law generally in tune with the international practices and
modern business needs, section 45 is proposed to be modified to ensure that unless the assignee is

brought on the register, he cannot initiate infringement action.

As | have mentioned, the Bill was referred to the Parliamentary Standing Committee on
Commerce which has examined it in great detail. All the suggestions which have been given by the
Standing Committee have been accepted except one, that is, with regard to section 36H, which
relates to applying the same trade description as to the standards of quality of its goods and services

in all the contracting parties granting the protection and there are reasons for not doing so.

Sir, trademark primarily is a sign which is capable of distinguishing goods or services produced
or provided by one enterprise from those of another enterprise. Trademarks can be words, letters,
numerals, labels, pictures, shapes, colors, etc. It is not about quality. The basic function being this,
it is also an indicator of the source of origin of the goods or services. As it does not represent quality,
it is, therefore, not possible to include that. Due to the prevailing laws, consumer preference and
availability and use of local raw materials, sometimes there are minor variations in the product being
sold in one country using the same trademark as compared to that in another country, in another
continent. There are other laws to deal with quality matters. The Consumer Protection Act, 1986 and
the Drugs and Cosmetics Act, 1940 ensure that inferior quality goods and services are not sold to the
consumers and provide necessary remedies. The provisions of the Consumer Protection Act, as we
know, are compensatory as well as preventive and punitive in nature. The Act provides the right to be
informed about the quality, quantity, potency, purity, standard and price. It also provides redressal
against unfair trade practices. Neither the Paris Convention - this is important - for protection of
industrial property nor the TRIPS Agreement nor the Trademark Law Treaty refers to this aspect. It is
also important to register that Indian laws as such cannot mandate that the holder of an international

registration of a trademark shall apply the same trade description as to the standard of quality of
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goods or services not only in India but also in all member countries and seek to impose criminal

liabilities for that breach. It is a question of the jurisdiction and the limitation.
[MR. DEPUTY CHAIRMAN in the Chair]

In addition to the recommendations that the Parliamentary Standing Committee made, there
have been a few minor amendments in Clause (a) of Explanation below Section 11 (4) of the Trade
Marks Act, 1999, which is purely of a drafting nature and does not materially alter the scope of the
Bill, as proposed. It seeks to expand the definition of earlier trademarks to include pending

applications.

The Trade Marks (Amendment) Bill, 2009, has been passed by the Lok Sabha on 18th
December 2009. The Bill now proposed for consideration and passage in the Rajya Sabha is the

same as passed by the Lok Sabha. With these words, Sir, | commend this Bill to the House.

The question was proposed.

3 TR TASHY (FERT): HEISd, 39 I B 3@ gU 74 7eled 7 9a9 Wi amfie
Iz oo & % IRT & T S B SHST BRIGT S| 91 BIIST BT ? WTIT I8 BT o6 Foraet
TSTH IR BT § AT H ARS WICIhial SiTgH R & BT 84 ST H D! ST T8l
ST, AT~ 84 HTHIRAT § Tl p I 8! o+ TS| YR H JSHR & U BTy H 37o] Ty
T% Gag U< B FHd ¢ 3R SAY T8 | fFar 81 G § @ 95 6T o, M SRT Sfide
TE A1 FaTE g gorh {6 a1 99 7, wifs S 9Ffhe R o e arer 8, AR Safral

ﬁ, The same benefit will be given to international entrepreneurs also who want to register their trade

mark in India. So, what is the real picture? The only projected benefit of the association to the Madrid
Protocol is for those people who would like to register trade mark in multiple jurisdictions. It is like a

single window.

The latest Annual Report on Trade Marks says that there were 10,000-plus applications from
foreigners for registration of trade marks in India, and there were 1,19,000 Indian applications for
registration of trade marks in India. At a glance, it appears that 1,20,000 Indian entrepreneurs will be

benefited, while there are only 10,000 applications from foreign entrepreneurs. But that is not the
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case. What is the number of Indian entrepreneurs who want to register their trade marks outside
India? That is what is relevant. And that figure is only 600. So, in effect, this Bill will only benefit
10,000-plus foreign entrepreneurs. Their process will be easy. | am not against that. But it will benefit
only 600 Indian entrepreneurs who want to register their trade marks outside India. That is the first

point which | wanted to raise.

Then, comes a more serious point. Does the Madrid Protocol have an international obligation
on us? The answer is, 'No'. The Madrid Protocol is not like the TRIPS Agreement where it is an
international obligation. We are joining it on our own. Now, when are we joining it? The timing is
important. Sir, we are negotiating with the European Union - there is an on-going negotiation with
the European Union - on the Bilateral Trade and Investment Treaty. We are bargaining this Treaty
with the European Union. In this, there is one insistence of the European Union that India must join
the Madrid Protocol. Now, when the negotiation is already going on, you should not succumb to the
pressure during the course of negotiations. This undermines your benefits. This undermines your
bargaining power. This is not done in international negotiations. So, you should be plain enough to
tell us, ""Yes; we have succumbed to the pressure of the European Union, and we have, unilaterally,
accepted it." While accepting the Madrid Protocol, you could have gained one more thing from the
European Union, which you have lost. That is the Bill which you are passing. So, that is my second

point.

AR, $HH U BICT &1 &, i Heaqul 1 AT 91 S GOIR AN (42l H 3hR IR H 371
lawyers &, STPI §9Y Iga T ff e 7, o Wt e § R 980 IR AR Sl & g9
WTIST BT 21 374 IE WTIGT Al ST, FAifh 319 B U U S H JohHY U YAIheT & gRT
R H IR BRI s # 39 95 31 ST e 7, 391 S ugel ®1 {6 gRfvas g
P AT S 3T EET FMRe 3R 38 €, S¥ £t % SR 39 I8 & unilateral Madrid Protocol @1
acceptW,WmmﬁmweakenW%IE‘*—TFﬁ‘Tbargain ﬁﬁ?’atﬂﬂ—dﬁ@htﬂ#
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P &THAT MY @7 <F 21 There is one more question. He was mentioning about quality and other
aspects. One of the conditions for registration of trademarks is that except in case well-known
marks, it needs to be a mark used in India. However, in case we accede to the Madrid Protocol,

persons having no business in India may be able to block certain trademarks indefinitely, which may,

rightfully, belong to Indian entrepreneurs. iR, ST HIRT & ST BT AAAT® PR 7, T D]
belong FR 8, I GeHTH Al Sl HRT § $B d9 AT 781 ©, a8 HI ATH HRb T, B Ig <l
21 TR ITHTEE W TIC FT BT 59 T Y gall, AN AN 7 -3/ TH1 | SF 1 IRReS
PRE I AR 18 | S 9 B I271 5 TRE U 1S A IR 9 Bl U HfFed g & Sg iR
S $fan A e 9= arer 7, 98 ff T8t iR 3 71 IS B, T JEar WRa & Sefial

BT BT Fhdl Bl There is a strong lobby of developed countries and they have led their initiative to

increase the IP enforcement beyond the TRIPS obligation through various initiatives including the plan
to conclude Anti Counterfeit Trade Agreement. Secondly, the scope of the trademark has expanded
to include not only names and logos, tl%ﬁ ﬁ‘s’ AT T Eﬁ?ﬂ T Uh il @T‘IT T T STl I NI
Wﬁﬂm%ﬁﬂ'{%, WWWW%\’I ?Ts’\_rﬁ@ﬂ?ﬁ'@?\%ﬂw%, ?ﬂ?ﬁ it is now being expanded to
include not only names and logos, but also sound, taste, smell, etc. In the light of these
developments, Madrid Protocol helps big multinational companies to obtain trademark protection in
a cost effective manner globally and little to offer in terms of benefit to the Indian economy. Jg ﬁ?T%,
sfery 3§ w4t HETey 1 59 IR GoATa A I 39 IR faER fan g S ve i R
1 315 T 6 S0 AT 7 95a IR Gog AU, 89 1A 941 31 iR 3 991 594 va
gema fazarg et fam § 36 (h) & IR § qeH g & uniformity of standards T, BHET T T

ESEIE] &1 o1, "The holder of the international registration of a trademark who is entitied to the
protection of that trademark in India and any other contracting party shall apply as far as possible the
same trade description as to the standard or quality of goods and services in all the contracting
parties granting the protection. No alternation in the said trade description in a material respect shall
be permissible in any contracting party unless required by its law". 3%%51 S g RrmRer & Qﬂ,
IqP IR H A3 AE ST GATH P (5 DT WBR FAT 71 6T 2, FIT IqP! S=’d e oF A1

RITGS AT?
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4.00 P.M.

AR, TP eT AR 8, H WIS A & BM & IR ¥ [GaR H=1 A18d1 g, S q¥1 F31el &
g STt 1 31T WIS HHET & T Uah et Hord 81, I el R &R T Bles? H YdTs deap,

[THE VICE-CHAIRMAN (SHRI KAJRAJ MISHRA) in the Chair]

It works impartially. It works across partylines. Without taking the usual partylines, Members
take into account the facts. eb_Cr'Eﬂ:l @ & 91€ PR I TH BSEIC T 3@ §, O A SEdT
TRICH 1 781 HRA1? SR HRl 9 8, Tl Ueb a1 W= Hfaed g3 & 3} g i gan & o it
et ST a1 3R 99 W S G Y, $B WoR 6y, $& WK T1 {6y, IS BRI a1,
AfPT SHF 918 FAT et # Fo &R U MfasT ST &, S e FIE & U S 8 78 8
g BT TR 82 You cannot change it midway. If you want to change the Bill after you get the
Parliamentary Standing Committee recommedations, then, for these provisions, at least, you must
refer it back to the Standing Committee, which you are not doing. This injustice. 3?11%1‘{’ Sill
FHrafird AT 8 Fad €, I 39 TS BRI, 918 F STAn A 98 Sie T8l 51 T8 Had AUd
HATCIT &% IR # L1 7, g 95 A #ATerdl & IR 1 &, s¥iferg § 9% qe1 Ismn Bl

AT AR eI © o 519 freelt R 8 ==t &1 &7 o1 o A1 Us wied a1 off {5 :n g9R g
AT Sffhaw BT IR IRE I A9 A1 1 7, S SeRA 51 Yl e MY, T §OIR,
9 B9IR, Al ST U GIRTS 81 3R g8 18 HEl H YRT U1K &R V&1 8, Al IAS (oY 8N ¢
A1 A BT TS BT BN A 51 ThaRrT =1 oY, T IHS! 1T AR BY 82 HEl VA T 81
& BT e 2 3R Siifhad R 781 81 ART MRaK Hqe1 Farferd! &1 2, et e arit w30
G S-S foam &1

TP B ¢S AP B, b Faiferc] fewie 81 I8 arg=1 & e & b s+ U 81 & H1h a1
ST ATl SFRIhT | 99 V8T 8, I8 3Tl § 3R Sl YRd | 99 &7 8, T8 Il B T YR WRBR Pl
R 721 a9 § 5 R UTe e BT Y 3res] Fanforc o1 AT fel? S¥d! B9 W ? He says
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that other laws are there to address it. But, you can still very well provide it here. T &1 & {5 T®
WA Te & # foram & @ gER & 3 T1 SR Fahd §l AT Sl TauIe Bl 8, 98 H-3 a1
PR, DT BN BT AT THRIUIE BRAT §, Afbd SSHIPG Th & 8 Trade mark does to
guarantee me the quality.%ﬁﬁ&ﬁ?éﬂaﬁwaﬁ%%ﬁﬁmaﬁ?ﬁﬁlﬁ?ﬂw
0 BT | B AR o1, S el gon ¥, Sud IR # A 7Y Weley San| W), IE W g €,
ggargl

SHRI SHANTARAM LAXMAN NAIK (Goa): Mr. Vice-Chairman, Sir, | stand here to support
the Trade Marks (Amendment) Bill, 2009. Sir, the original Act of 1999 had replaced the then Trade
and Mercantile Marks Act of 1958. At that time, there was a demand that the old legislation has to be
replaced for better protection of trade marks. There was a demand from trading community that
procedures should be simplified, and therefore, an exhaustive Bill, like the Bill of .1999 has to be

passed.

Sir, in 1995, the Congress Government introduced a Bill on the lines it is there in 1999. Then,
the BJP opposed it. Javadekarji, you are always negative, that is why | am telling you. Even in 1995,
when we tried to introduce the original Act - in the year 1999, you passed it you opposed it. In the

same manner, you are opposing it today. It is negative thinking.
SusruTene (sft wevrer fish): 2T ST, ST # &, TR B ARG & S gV Siferg)

SHRI SHANTARAM LAXMAN NAIK: Afterwards, when you came to power, the same Bill you
brought forward. ...(Interruptions)... The same Bill was introduced by you. 31 T Eﬂ—slﬂ'léf qeH
STerel! Bl Therefore, the Bill which we introduced in 1995, you opposed. In 1999, you introduced the

same Bill. ... (Interruptions)... It was an exhaustive law.
it IS AT (TSR : el a7 7% © % 3= raiet 7€} fopan &, goima fR &
JuRrTeRE (47t Herrot fish): g et 1 foxg 1 fohar 81
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o} IR I&HT TRI: 374IST 8] fhaT &, a=gare|

Sir, the object of the Bill is very laudable. As has been told by the hon. Minister, it states, "At
present, a person desirous of obtaining registration of his trade mark in other countries has to make
separate applications in different languages and pay different fees in the respective countries. There
is no provision under the Trade Marks Act, 1999 to facilitate Indian nationals as well as foreign
nationals to secure simultaneous protection of trade marks in other countries.” This was noted by
the trading community, and they have represented also. It further states, "The Madrid Protocol,
administered by the International Bureau of the World Intellectual Property Organisation, a
specialized agency of the United Nations, was adopted in 1989." Thereafter, on that basis, although

it took a lot of time, after signing the Madrid Protocol, the desired law was enacted.

Sir, yesterday, we had passed two very important Bills. One Bill was moved by Shri Anand
Sharmaji and another was moved by Shri Pranab Mukherjeeji. The two Bills were the Securities and
Insurance Laws (Amendment) Bill, 2010 and the Foreign Trade (Development and Regulation)
Amendment, Bill, 2009. Both these Bills are very important for our national economy as well as
international trade. The third Bill will be this Bill. So, these three Bills, two of yesterday's and one of

today's, are going to create a revolution in the field of trade, both national and international.

In this atmosphere it is most unfortunate that one of the US Senators Charles E. Schumer has
rendered our Infosys Technology, a reputed firm, as 'chop shop'. Even our Leftist friends whenever
they refer to any American company, they use sober language. But this US Senator has referred to
our company as 'chop shop'. Now, when there was global recession, we know as to what was the
situation of the United States during that recession period. At that time, we never called it as a
banana republic. Anybody would have been justified to call the US as a banana republic at that
stage. But we never called it like that. But the US Senator, | do not why, preferred to use these

words. If that is so, what shall we call the Union Carbide? We have to call it a slaughter house, forget
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about chop shop. It was a slaughter house opened by the United States. Therefore, on this occasion
of this Bill, | would like to express my feelings for the same. Now, | was going through some of the
cases under Trade Marks Act. | found that several cases arise, and have arisen in the last ten years.
There were very, very small disputes. One dispute was between MP Jewellers and new MP
Jewellers. The MP Jewellers are the original one. Then somebody opened a shop as New MP
Jewellers in Kolkata. Then there was a dispute and the original MP Jewellers won. Then there was
dispute between Sunlight and Hindustan Lever regarding Ujjala King. | am mentioning this because
these are the basic trade disputes which arise. Then we have another matter not related to Trade
Mark but to Copyright. A playwright wrote a play called Hum Hindustani and a film producer
approached him to make a film called New Delhi. The producer announced and produced the film
without consulting the playwright. Then there was a dispute. Ultimately, there was a distinction
shown between the two. Then there was Swastik Masalaa Pickles & Food case challenging the
brand Swastik. Such disputes arise from time to time. Therefore, these sorts of legislations are very
important for the purposes of having smooth and disciplined trade. Now, trade mark is not a small
thing. Trade symbolises the owner of a company. It also symbolises the family honour in some
cases. In families which run companies, it is the honour of the family. It is a symbol of emotions in
many cases. It carries values also sometimes and sometimes it is priceless. You can count the value
in crores of rupees, that is the symbol, but sometimes one calls it priceless. Therefore, this is the
feature of a trade. It is just to acquaint the hon. House with some of the kinds of trade marks. In
Label we know, we have got this Brook Bond Tea. Then we have this famous name Vimal and we
know it as Only Vimal. This is a brand name called Only Vimal. In letters we know ICI, RBI, etc. and in
numerical, those who smoke cigarette, they know the brand 555. It is a big brand name, trade mark.
As the Minister has said, in the shape of bottles also it is there. A shape of a bottle can also be a
trade mark. Then we have colour combination. Many of us who have used Signal Toothpaste will see
that colour combination is there, which is also a trade mark. Then you have collective trade mark. If

you have a firm or an association like Sugar Manufacturers' Association or Textile Mills or any other
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association, you can have a collective trade mark. Then you have got examples of hybrid trade marks

like Maruti-Suzuki, Lehar-Pepsi, Hero -Honda, etc. These are called hybrid trade marks.

Then there are property trade marks like IR, i.e. Indian Railway and IA, i.e. Indian Airlines.
Then, there are certification marks like Agmark. We give certification. Various types of trade marks
are there. But a trade mark with a global reputation is called a well known mark. Such marks may or
may not be registered as trade marks but are entitled to protection because they enjoy world wide
recognition. This is very important. They would not have registered. Like for example, Tatas, Bajaj,
Maruti Suzuki, Mercedes Benz, Omega, Rolex. These marks, even if they are not registered have got
a reputation whereby, if there is an infringement, these people can challenge. So, well known trade
marks enjoy protection even if they are not registered under Trade Marks Act, 1999. | had a doubt. |
got it clarified that it is there. Last time, | even asked my friend Bajaj whether it is so. He was not
aware that his trade mark is such that if somebody infringes he can sue the other party even if it is not
registered. Sir, there are various things where you can refuse registration. Like for instance, (a)
trade marks which are devoid of any distinctive character, that is to say, not capable of distinguishing
the goods or services of one person from those of another person, (b) which consists exclusively
marks and indications which may serve in trade to designate the time, quality, quantity, intended
purpose, geographical origin or time of production of goods or rendering of the services or other
characters of goods and services etc. So, there are the provisions where you can refuse trade mark.
This is mentioned in the Original Act, Sections 9 and 11. (¢) A mark shall not be registered as a trade
mark under 9 (2) if it is of such nature as to deceive the public or cause confusion, it contains or
compromises any matter likely to hurt the religious susceptibilities of any class or sections of the
citizens of India. If it comprises or contains scandalous or obscene matter or (d) its use is prohibited
under the emblem and names, Prevention of Improper Use Act, 1950. So, there are many instances
where provisions are made when registration can be refused. Now, in general concept we may feel
that trade mark is an elite thing. Elite thing means only businessman, company people are
concerned. It is not so. Common man today is equally concerned, or rather | would say more
concerned with trade mark because if somebody infringes upon somebody else's trade mark we will
get drugs which are fake, we will get consumer items which are fake, dangerous to our health and
dangerous to our life. Therefore, such fake trade marks affect common people. Therefore, common
man is equally concerned regarding this. You know in Mumbai, the famous USA, Ulhasnagar Sindhi

Association. They manufacture anything under the sun. If you go to Delhi market you can get Usha
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fans, you can get Khaitan fans, you can get Bajaj fans, you can get microwave ovens of any brand.
So, who is cheated in this? The common people are cheated. Therefore, Sir, authorities under the
Consumer Protection Act have to take suo motu action, move in the market to see which are the fake
goods and who are using original trade marks of other companies for cheating the public. If these
things are done, Sir, this Act can be usefully implemented and | congratulate the hon. Minister for

bringing this legislation. Thank you.

SHRI TARINI KANTA ROY (Wes West): Mr. Vice-Chairman, Sir, we are discussing the Trade

Marks (Amendment) Bill, 2009, which was passed by the Lok Sabha.

This Bill intended to insert specific provisions into the existing Trade Marks law so as to make it
in tune with the requirements of Madrid Protocol. It suggests some procedural changes. But, the
basis question is whether we should join the Madrid Protocol. This is the basic question. According
to the TRIPS, it is not mandatory. Each and every country has the right to take its decision according
to their objective realities. Sir, | would like to know how it is beneficial to our country. According to
the Statement of Objects and Reasons of the Bill, it is beneficial to the Indian Trade Marks. It would
reduce the cost of filing and also the time for processing. Look at the website of the World Intellectual
Property Rights Organisation. The vast majority of Trade Marks are from the developed countries.
There are about 10,000 applicants waiting. They are eagerly waiting to register in India with easy

procedures.

Sir, before going to accession to the Madrid Protocol, we should evaluate the experience
since the passing of Trade Marks Act in 1999. | would like to know whether there is a proportional

increase of registration of Trade Marks of Indian origin or is there an increase in registration of Trade
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Marks of Indian corporate with foreign origin. This question should be addressed. | request the hon.
Minister, through you, Sir, the existing Trade Marks Act should be revisited and the Government

should come out with a new law to protect the national interest.

The second question is, whether the Register Office is sufficiently equipped with for
implementing the provisions of this Bill. The Standing Committee has also raised this issue. Sir, Sub-
Clause (6) of Clause 5 provides the Registrar shall notify the International Bureau its acceptance of
extension of protection of Trade Mark with a period of eighteen months. The said Sub-Clause also
provides for 'deemed extension of protection' in case of failure on the part of the Registrar to notify
the International Bureau. In the present scenario, the deemed extension would be the order of the

day. So, | suggest that this should not be incorporated now.

Sir, | would like to know whether the Government has planned to formulate different rules for
national and international applicants. | would also like to know whether the Registrar Office is
equipped to differentiate between national and international applications. These questions should

also be answered.

The next point is the Amendment Bill does not prescribe the standard guidelines for
prosecution of Trade Marks, as presently, every country will have independent standards for
prosecution of Trade Mark applications and indeed some countries may have much stringent
procedures for securing and/or maintaining trademark registrations. Also, the basic principles of
Trade Mark law may differ from country-to-country, as for instance, an invented mark or a unique
mark in India may be deemed as a generic or even obscene mark in some other country. Therefore,
there is a need to introduce a common appraisal system with identified minimum thresholds for

assessments.

Some legal experts have pointed out that the implementation of Madrid Protocol would conflict
with section 24 of the Advocates Act. But in my point of view, the existing provision in the trademark
rules that every applicant should have an address for service in India - is good. But the Government

should address the contradiction between these two.
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Sir, this Bill does not differentiate between trademarks and Certification Trademarks or
Collective Trademarks and does not lay down any procedures for their treatment. This will have to be

clarified.

There is an apprehension that while corporate will benefit from the deal, the Government and
the local trademark attorneys may lose out as it would reduce local filings considerably. And also with
more marks registered, there could be a decreasing availability of marks for small entities solely for

domestic use.

So, |, once again, request the hon. Minister to revisit the 1999 Act itself and come with a new

comprehensive Act.

Thank you very much.

it e A (ST IR : SUGHIRE Heled, § wdwed 7 SN o 9ers < Argm 5 A 5y
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SHRI SYED AZEEZ PASHA (Andhra Pradesh) : Sir, | thank you for having given me this
opportunity. The hon. Minister has given a detailed explanation about the objectivity of this Bill. | think
this Bill is going to simplify the procedure which was, previously, very long. Mr. Javadekar has
expressed his apprehension, because, there are many persons who are in the habit of registering
and keeping to themselves. So, we should be a little bit careful that this sort of infringement should

not be there. Infringement is a big problem in some Asian countries like India, China and Vietnam.
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Since these marks are easily available, some of these countries can manoeuvre the things.
Therefore, it is really necessary that we should be over cautious in this. For example, in China, last
year, it was close to 15,000 trade marks. Then, comes Russian Federation, Switzerland and
European Union. In our country also, so many people are applying for trademarks. We should be
very much cautious about this. As regards the disposal of registration, though we are saying that we
are going to dispose it of within no time, we should ensure that the disposal of a case is done in the
fastest way. Sir, | just want to ask two, three more things. Are we going to have a single window

integrity system for the trademarks or not? This is number one.

Number two, | feel that there is a need for organizing awareness seminars and workshops for
disseminating the advantages and other things. Then, we should further upgrade the IT infrastructure
of the TMR. These are some of my suggestions. | hope the hon. Minister will take into consideration

all these suggestions before giving the reply.

SHRI V.P. SINGH BADNORE (Rajasthan): Mr. Vice-Chairman, Sir, | stand to speak on this
very important piece of legislation. It is important because, today, our traders are not just domestic,
they are also going outside. They are selling their goods outside. If | remember very correctly, it was
mandatory for us to join the WTO and before that we had to complete all these IPRs and trade mark
was one of them. Nothing has been mentioned about the WTO, but | must say that since this
legislation was referred to the Standing Committee, all this must have been really discussed there. |
have a few things to ask from the Minister. Sir, | was reading the biography of Sony. If | remember
correctly, it was a Japanese who started with very small radios that they used to make. Today, the
trademark of Sony is very well known in the world. | remember that when he first went to the US, he
got a big order of 250,000 radios but the only condition that the US firm, which was buying those
radios, put was that, "you will have to put the trademark, the name that | want you to put, not the
Sony." | remember that in that biography, it is mentioned that he could not sleep the whole night. He
was worried as to whether he should give up this big order or go with Sony. Next morning, he said,
"if you want to place an order with me, | will put the stamp of Sony and nothing else." That sort of

important this Bill is. Today, the TATAs are buying the JAGUAR trademark.
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We are in the world of takeovers. Our companies are going abroad, taking over big
companies; mergers are happening. So, it is a very important piece of legislation. | want to ask the
Minister a very specific question. Regarding this IPR and the Madrid Protocol that is going to be on
board now, | want to know what did it really mean from 1999 to this date. That means, we could not
have got our trademarks outside or was it something different? How many countries in the world
today are going to accept it? Suppose the Chinese today get all the trade marks of our country and
start selling all these fake goods in this country and have this trade mark, how are we going to stop
it? Especially in the textile world, there is the fake cloth that is coming into the market with the
branding and all that. That is very difficult. So, all this is very, very difficult. It is not all that easy as we
are saying it. We are getting on board of this Madrid Protocol. So, | want to ask a few questions. My
friend here raised very important questions. Those are very important questions that have to be

addressed.

Then, Sir, talking about the substandard and the fake, a colleague of mine very rightly said
that there are names like Omega and Rolex which even without the trade mark have a big name. But
they are all trade marks and if somebody goes and buys a fake Omega or a Rolex, he can be hauled
up, he can be really punished in different countries. In Singapore, if you go and buy a fake Omega

and if you are caught at the airport, they can really punish you.

So, all those things are very important but | must say that this is a very important piece of

legislation and we must go on board of the Madrid Protocol. Thank you very much.

SHRI SYED AZEEZ PASHA: Sir, | have a small suggestion. The Supreme Court for the trade
mark of Field Marshals has laid down certain broad principles. | don't know whether you are aware of
it or not. If you are not aware of it, | think, it will be good if you go through it and follow those broad

principles laid down by .the Supreme Court. That is the only suggestion.

SHRI ANAND SHARMA: Sir, while moving the Bill for the consideration and passage by this

House, | had very clearly explained the objectives and the benefits, the need to align our Trade Marks
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Act of 1999 with the Madrid Protocol so that the statutory provision is there for the filing of
application, etc. The registration and the framing of rules will be done once the amendment is passed

by the House, as has been passed by the Lok Sabha earlier.

| did explain that there is no substantive change in the Trade Mark Act which is being brought
about. No substantive rights are being conferred. It is only a simple, cost-effective and facilitative
process for the filing of applications for registration of the Trade Marks by Indian enterprises in other
countries and by the enterprises which have registered trade marks in their respective countries for

their registration in this country.

That, surely, would be done only after such an application has been made. Mr. Singh had

asked about the benefits and Mr. Javadekar, my dear friend, had raised certain questions.

At the outset, | would like to make it absolutely clear that this has been considered by the
Standing Committee. The Standing Committee's recommendations have been incorporated. We
have not made any change except for one, which we could not accept. | did explain the reasons, but
| would come back to it again for your absolute satisfaction. After the report of the Standing
Committee, only an explanation to Section 11 was included, which | did mention in my opening
statement, is purely technical in nature and nothing beyond that. So, it is not a question of
Government not respecting the Standing Committee's wisdom and its consultations with the
stakeholders; we do; that is why, those are incorporated. But, at the same time, it is not absolutely
an imperative for the Government to accept in totality all the recommendations that have been made.
But, yes, the Bill, as such, has to be passed by the hon. Members, by this august House, and,
therefore, when a query is raised, it becomes the responsibility of the Government to respond to that
and if there is an explanation required, to give the same. That is the spirit of our parliamentary

democracy.

As | had said, after our accession to the Madrid Protocol, if once an application is filed, then,
automatically, through the International Bureau it will be transmitted to all the countries which are

party to the Madrid Protocol. But, that does not mean that there will be automatic registration,
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whether in India or in other countries. Now, a trademark only distinguishes; it is an identity mark of
what is produced or manufactured by an enterprise or entity here and the standard of that product;
trademark never deals with the quality of the product; it is only for identity. The same product could
be manufactured by hundreds of manufacturers, whether it is soap or talcum powder, whether it is
pickle or burgers. An Indian enterprise which has a trademark will have the benefit. 'The benefit is
this: In all those 84 countries, the Indian entrepreneur would have to go and file the applications and
pay fee 84 times. The fee itself is fairly high; it is more than 653 Francs plus 73 Swiss Francs for every
supplementary for each class or country. So, if you look at the fee, is it beneficial for an Indian
enterprise to travel to 84 countries. Now Mr. Javadekar was saying that it is a question of the Indian
lawyers. Now, how much business comes to the lawyers by filing applications in this country? How
much will be lost by our small entrepreneurs in travelling or engaging law firms in 84 countries, filing
applications in different languages whether French, German or Spanish? Or, is it beneficial that an
application is filed here? And if automatically transmitted, the fee is paid here, not in Swiss Francs;
you pay the fee here. But, why should there be benefits for entrepreneurs of other countries? As Mr.
Javadekar was saying, it would benefit them too. Now we live in a globalization world,
interconnected and inter-dependent. This House will appreciate that you cannot say, 'l will not join a
regime, an intellectual property regime, which is becoming increasingly important considering that it
is a product of mind, whether it is innovation or research, which can be traded like any other
property'. That is why, there is the IPR regime, particularly, in the knowledge-based economies, it is
going to become more and more important. But we have a balanced approach, not only to protect,

but also to ensure that access is given.

But once it is filed there is 18 months' period for the examining authority, which will be under
the Trade Marks Registry, to examine an application and that application examination of any foreign
application will be as per the Indian law and as per the Trade Marks Act which we have. It will not be

as per the law of any other country. Similarly when you file it, it will be examined in those countries. It
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is not a question of number. | find it a bit strange when a number is given. | checked it but | found
that we do not have this number that Indian enterprises have filed 600 applications. This is without
disputing if you have said so, but Mr. Javadekarji, you must have done a good homework. But even
assuming that this is a correct number, not accepting, and that in India 10,006 international
applications have been filed - that is the case which you are trying to build up - now multiply 600 by
84 countries. What number is there? | was not a good student of mathematics, but it is 50,400. Sir,
10,000 applications come and your 600 applications go to 84 countries, look at the benefit and
advantage. Of the 7,00,000 trade marks which have been registered here, 80 per cent have been
given to the small and medium enterprises. So, most of the trade marks registration is for the small
and medium enterprises; it is not by large enterprises and, therefore, the benefits are visible. The
question is: is it binding? Again many Members such as Shri Tarini Kanta Roy and Shri Javadekar,
have raised it. The answer is 'No'. Is it beneficial? The answer is 'Yes', which | have explained. When
do we have it? There is no time-frame. By having this Amendment, we will bring our law and our
Trade Marks Act in line, aligning it completely with the Protocol enabling us to sign it. But the timing
will be of our choice when we are ready. | entirely accept that we have to ensure protection of our
trade marks, that the violation should not take place. It was said that this is being done under
pressure. The answer is 'No'. With all due respect, Javadekariji, if anybody has informed you that this
has been done because of the India-EU ongoing negotiations for a bilateral trade and investment
agreement and this demand has been made as a pre-condition, | am afraid that you have been
wrongly informed. This is not correct information at all. India does not negotiate on the basis of pre-
conditions; we do not sign international treaties or protocols under pressure. We are a sovereign
country answerable to our people. There may be a disagreement between the Government and the
Opposition and that is why both the Executive and the Opposition play a very important role. But, at
the same time, raising an issue which is a non-issue perhaps is not useful and serves no purpose.

What is being discussed there between India and the EU, | did explain it in a different context when |
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had moved yesterday for the consideration of this House the Foreign Trade (Development &
Regulation) Amendment Bill. Ten rounds of negotiations have been concluded and the negotiations
continue. There is a negotiating mandate which is given to our negotiators by a Committee chaired
by the Prime Minister of the country which includes all key Ministries and all sensitive Departments.
Even negotiations and in-principle agreements do not mean a binding agreement unless and until it is

cleared again by the entire Cabinet.
[THE VICE-CHAIRMAN (PROF. P.J. KURIEN) in the Chair]

We have not reached that stage to discuss in public domain. But, | can say today again on
record, which | said yesterday, that India's negotiators are sector-specific, subject-specific experts.
As | informed earlier, what is a Government? It is not a Minister who negotiates. Ministers may know,
at the macro level, what the subject is. But, when the specific technical details are required, that is
the job of the experts. And, they are as sensitive to India's national priorities as you and | are. They
are as committed to this country and its supreme national interest as any one of us is. So, we must
trust them because they cannot come here and give an explanation each time that they are patriotic,
they are nationalist, what they are doing is in this country's interest. There is no reason, while
debating, to doubt either their intent or their commitment. Please, have that much of confidence and

trust in our negotiating teams and the job which they are doing.

One question has been raised whether Indian trademarks can be blocked. Now, only if a
trademark is genuinely registered in another country, then only a foreign enterprise can block it. Or,
an Indian enterprise, if it has a trademark which is meant only to distinguish the product that it is
made by this company, it is of this standard, then, they also have recourse to this provision. But, no
registration, as | said, is automatic. It is after examination. It will be under our law. If our law or our
examining authority does not find it worth registering, they can reject the application itself. It is not

entering into a binding commitment situation where application filed gets registered. But, they have
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very clear provisions. Just to share it with Mr. V.P. Singh, this is just an amendment. It has very
limited purpose. This is not making substantive changes. The Trademark Act remains. And, there are
penalties, penal provisions for falsifying and falsely applying for trademarks. That is in section 102,
and penalty is prescribed in section 103 for applying' for false trademarks, trade descriptions. There
are appellate provisions. There are penal provisions. That care has already been taken. This
amendment Bill is not meant to address that issue which is already there. We are not taking these

provisions away, nor are we changing them.

Many other matters have been raised about whether we are equipped. This is very valid
concern. There are pending applications. We are in the process of strengthening our intellectual
property regime. Therefore, the registering authorities, the offices, have to be upgraded in terms of
human resources, infrastructure, technology, software. Under the Tenth Plan, a large sum was spent
in creating four smart offices of the Trademarks and Patents Registration in Delhi, Mumbai, Chennai
and Kolkata. Under the ongoing Eleventh Plan, Rs.300 crores have been earmarked for
strengthening these offices. The process is on. And, | am sure that with the funds that have been
allocated, we will be able to bring in more quality human resources and also upgrade the facilities so
that the registration process, and prior to that, what is equally important is the examination of

applications, the processing of applications, is done in an efficient manner.

There was some reference made by my dear colleague, Shri Shantaram Laxman Naik, on a
remark made by a US Senator against one of our leading IT companies, Infosys. Well, our Members
of Parliament, Members of other Parliaments, Senators, or others have a right in democracies to

make their observations. It does not mean we will accept that.

But, however, the Indian IT industry has made a notable contribution. It is acknowledged
globally. India is a world leader in IT-enabled services. Infosys is again a global name, a global

brand. So, | will term any disparaging remark as unfortunate and avoidable.

Lastly, it is again a question, which | had mentioned right in the beginning, about the quality.
When it comes to the trade marks, it is a only to identify; it is a sign of identity, whether it is a

number, it is a colour, it is a shape, and, that the product produced by this person or enterprise and
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it is of this standard; but it is not so when it comes to the standard and the quality of service. Now,
that is the difference when it comes to 36(h), which | did explain. Except distinguishing the goods
and services, trade marks are not indicators of quality. That is why, | referred to other Acts, including

the Consumer Protection Act, which deals with such issues.

When | referred to the local raw material, which is used, it was not without justification. Take
for example, a trade mark of a pickle or Haldiram's Bhujia. Now, in Bhopal, it may taste slightly
different because of the local ingredients, and, in Delhi, it may taste different. So, even within the
country, you cannot say that from Cochin to Kolkata, it will be of the same flavour. The oil that is

used, the local material that is used, and, even water have their impacts.

You are now talking of extra-territorial jurisdiction to all the countries. We register as per our
law. Other countries also have their own laws and their own registration processes. We cannot
mandate that what is done here has to be done in all the other countries. That is not done. Therefore,
we are not doing anything which is improper or incorrect. We have examined it. And, this is the only
provision where we are not in a position to do that because neither Paris Convention, TRIPS nor the
International Patents Treaty accepts that. Therefore, going beyond that, is certainly not in our

domain, not in our jurisdiction.

Sir, | have tried to respond to every query, every question, which the hon. Members have

raised, and, | hope, considering what | have said, this august House will pass the Bill.
THE VICE-CHAIRMAN (PROF. P. J. KURIEN): The question is:

That the Bill further to amend the Trade Marks Act, 1999, as passed by Lok Sabha, be taken

into consideration.
The motion was adopted.

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): Now, we shall take up clause-by-clause

consideration of the Bill.

Clauses 2 to 10 were added to the Bill.
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THE VICE-CHAIRMAN (PROF. P.J. KURIEN): In clause 1, there is one amendment no. 2 by

the hon. Minister, Shri Anand Sharma.
Clause 1 - Short title and commencement
SHRI ANAND SHARMA: Sir, | move:
That at page 1, line 2, forthe figure "2009", the figure "2010" be substituted.

The question was put and the motion was adopted. Clause 1,

as amended, was added to the Bill.
ENACTING FORMULA

THE VICE-CHAIRMAN (PROF. P. J. KURIEN): In the Enacting Formula, there is one

amendment no. 1 by the hon. Minister.
SHRI ANAND SHARMA: Sir, | move:
That at page 1, line 1, forthe word "Sixtieth", the word "Sixty-first" be substituted.

The question was put and the motion was adopted.
The Enacting Formula, as amended, was added to the Bill.

The title was added to the Bill.
SHRI ANAND SHARMA: Sir, | beg to move:
That the Bill, as amended, be passed.

The question was put and the motion was adopted.

STATEMENT BY MINISTER - Contd.
Oil spill off Mumbai coast

THE MINISTER OF STATE OF THE MINISTRY OF ENVIRONMENT AND FORESTS (SHRI
JAIRAM RAMESH): Sir, | rise to make a suo motu statement on the environmental implications of the

recent incident of oil spill off Mumbai coast.

At around 09.15 a.m. in the morning of August 7, 2010, there was a collision in the Mumbai

harbour between a container vessel MSC Chitra, which was proceeding from the Jawaharlal Nehru
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