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(Interruptions)

MR, CHAIRMAN: That is a diifer-
ent thing, (laterruptions), That is a
different thing,
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I am sorry, your question has to wait.
The receipt of the information about
Mr. Reddy’s arrest and the other
arrests.. (Interruptions),

SHRI B. N, BANERJEE. (Nomina-
ted): Is there any change in the pro-

cedure? First comes the
Short Notice Question then  comes
privilege. ... (Interruptions).

‘MR. CHAIRMAN: You are quite

right, I will finish this question first
and then take up this one. I have got
everything with me now. I  have
noted it, I note when the thing comes
to me—not only the date but I also
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write the exact time; [ look at mny
watch. I know that our Reddy had

been arrested—long before this cam.e. .
(Interruptions). Short Notice
Question,

SHORT NOTICE QUESTION AND
ANSWER

Supreme Court judgement in the
Minerva Mills Case

SHRI G. C. BHATTACHARYA:
Will the Minister of LAW, JUSTICE
AND COMPANY AFFAIRS be pleased
to state whether Government, propose
to take suitable measures to nullfy
the effeet of the Supremea Court judge-
ment in the Minerva Mills case which
undermines the role of Parliament
given to it by the Constitution of
India?

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI
SHIV SHANKAR): On the 9th of
May, 1980, the Supreme Court pro-
nounced its order in the Minerva Mills
case sktriking down sections 4 and
55 of the Constitution (Forty-second
Amendment) Act on the ground that
they were beyond the amending
power of Parliament. These sections
amended Article 31C and inserfed
clauses (4) and (5) in Article 368.

The Court delivered its reasons for
this Order on the 31st of July, 1930.
All the Judges concurred in striking
down the amendments to clauses (4)
and (5) of Article 368, whethey Bhag-
wati dissented on the question of the
validity of the amendment made to
Aritcle 31C.

Certified copies of the judgement be-
came available to Government on
the 6th August, 1980 and a decision
as to the measures called for by
reasons of the judgment can be
taken only after the judgments have
been examined in detail. This exces:s
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hag not yet been completed but the
affirmative answer to the question
deserves favourable consideration.

SHRI BHUPESH GUPTA: This
question we should deal with g little
more.

SHRT G. C. BHATTACHARYA:
Sir, as far as I remember, even before
seeing the reasons the Law Minister
gave a statemeny that they will ask
for a review. It is such an important
matter, Sir. Now he is saying that
they have not got even the copies of
the judgment, He is saying that
they are now examining this. How
you made that statement then that
you will ask for a review? This is
number one. Secondly, so far as the
judgment is concerned, on such g
vital matter, the Law Minister, who
has got every concern for the down-
trodden—and of course, your Prime
Minister who ig daily shouting from
the house-tops that the down-trodden
are to be protected and the common
man are to be...and what not. What
is this judgment? This judgment has
been passed in such a way. You have
been the Chief Justice of thig country,
Sir. Neither any conference was held,
nor any draft was circulated. When
Mr. Palkhiwala says about sections
31 ang 31C... (Interruptions) How did
the Judges of ¢the highest court of
this country come to the conclusion,
and that, too, in a manner which is
unprecedented?

MR. CHAIRMAN: You are a law-
yer. You know that you cannot dis-
cuss these matters rather too openly.

SHRI G. C. BHATTACHARYA: 1
am only saying this, Sir. Now that
we have a presiding officer who was
not only a judge for many years but
also the Chief Justice.. . (Interruptions)
At least you will also give some
importance to the precedents, practice
and other things. The point is not
involved. There is a confessiobn from
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Mr, Palkhiwala regarding Sections 31
and 31(c). The Minerva Mill’s case
has to be decided on that basis, This
Supreme Court judgment on 31(c)
will have no effect whatsoever on the
Minerva Mills case. I want to know
what is the indecent haste and hurry.
sir, I am reading cne thing from the
Kesvanand Bharati case .

MR. CHATRMAN: I am afraid Mr.
Bhattacharya that there is an article
in the Constitution saying that the
conduct of a Judge shall not be dis-
cussed on the floor of the House. I
will have to expunge a lot of what
you have said under that article, You
please keep the Judges out.

SHRI G. C. BHATTACHARYA: 1
am keeping the Judges out, Now, the
question ig of the judgment and the
purpose behind it. What is happen-
ing? With one judgment......

SHRI KALYAN ROY: The Judges
include industrialists.

MR. CHAIRMAN: My Own ex-
perience of 12} years is that the con-
ferences are very few. In fact, tney
were So few that I can count them on
the fingers of one hand. Otherwise, we
only circulated our judgments, I am
quite sure that my own judgments
were sometimes never read by my
colleagues. In fact I coulqg have glued
together the pages and they would
have come back without being opened.
There have been Judges who received
it at 10 O’clock and I got it back at
10.15. L

SHRI DINESH GOSWAMI: You
have to expunge your own remarks,

SHRI SHIV SHANKAR: Sir, this
will raise further controversy.

AN HON. MEMBER: Let it go, Sir.

SHRI LAL K. ADVANI: Sir, the
Chairman or the Speaker oy the
Presiding Officer never expunges his
own remarks,

iy
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MR. CHAIRMAN: Mr., Advani, I
may have said something which might
be referring to my own old colleagues
some of whom are no more.

SHRI BHUPESH GUPTA: I suggest
that you authorise some of us, say
about 5 of Us, to expunge your re-
marks.

MR. CHAIRMAN: Tt will be a
very gond 1dea, Mr Bhupesh Gupta.

SHRT G. C. BHATTACHARYA: I
have referreq to it because this is a
very important issue. This judgment
will now decide the fate of this coua-
try. Where will this country go? This
country is at the crossroads. A system
which is dying, the capitalist system
of Mr. Palkhiwala's Philosophy which
is a dying system, cannot solve any
problem, For 30 years we have ¢x-
nerimented. With this system we have
failed tp serve anyone. (Interrup-
tiong) Now, when the Government ...

MR. CHAIRMAN:
question?

What is the

SHRI G. C. BHATTACHARYA: 1
am only making my submissions <o
that the questions may come later.

SHRI KALYAN ROY: Judges are

not acting in the interest of the
country.
SHRI G. C. BHATTACHARYA.

Now, an amendment to Section 31(c)
has come which gives primacy flo
Directive Principles over the Funda-
mental Rights. It meang that the Gov-
ernment could have taken some steps
so that they may have protection of
law. Now the steps have been struck
down by the courts. Is this the in-
tention? I do not know how far they
will have implemented even if this
article 31(c) had been there. Now,
even that instrument is not there.
That instrument has been wiped out.
What will happen in that case? The
Minister has shown indifference by
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hig statement. What will happen? You
cannot solve the problemsg by the
present system. Article 31(c) gives an
instrument to change this system and
to take certain steps for the welfare
of the millions You may kindly see,
Sir, this is the judgment I have got,
and if necessary, I may give it to
you. The present system is, in the
Bharati’s case it is said that the rights
of a few should give way to the righis
of millions, He says the rights of
millions. The Directive Principles are
the rights of millions, ang the Funda-
mental Rights are the rights of a fow.

MR. CHAIRMAN: Yes.

SHRI G. C. BHATTACHARYA:
Now, it is in topsy-turvy. This is one
thing.

MR.

CHAIRMAN: You put the
question, '

SHRI G. C. BHATTACHARYA: The
second thing is, the Chief Justice . .

MR. CHAIRMAN: Again you are
referring to the Chief Justice

SHRI G. C. BHATTACHARYA: Sir,
so far as 31(C) is concerned, I am
not questioning those Fundamental
Rights. My friends would not mis-
understand me. He says the rights of
millions in reference to the Directive
Principles, not with other Fundamen-
tal Rights,

MR. CHAIRMAN: Mr. Bhattacharya

SHRI G. C. BHATTACHARYA:
Those Fundamental Rights mean civil
rights, freedom of speech, and I should
not be misunderstood.

(Interruptions)

SHRI KALYAN ROY: This entire
judgment is against the working class,
against the poor peasantry.

(Interruptions)

MR. CHAIRMAN: Please sit down.
Let me answer Mr. Kalyan Roy. There
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no protection to the Prime Minister
any of us in the Constitution. There
a protection only to the Judges in
e Constitution. We have all taken
ie oath to uphold the Constitution,
u as well gs 1. And I am upholding,
ie Constitution. And whether you
ant to uphold it or not is a different
ing.

SHRI N. K. P. SALVE: Sir, I am
1 article 121 of the Constitution.
'he rights o1 the Parliament cannot
e unduly abridged. Then we are on
he question of a philosophy of a
adgment. Then we are not going by
rticle 121, Article 121 is only restric-
ad.

MR. CHAIRMAN: The philosophy
f a judgment can be questioned.

SHRI G, C. BHATTACHARYA: That
s what I am doing, Sir.

SHRI KALYAN ROY: That is "shat
1e ig doing (Interruptions)

SHRI N. K. P. SALVE:
ny second point, Sir.

I am on

MR. CHAIRMAN: Please sit down.

SHRI N. K. P. SALVE: I am on a
point of order.

MR, CHAIRMAN: A point of order
does not arise out of a question.
Please sit,. down. No discussion shall
take place in Parliament with respect
to the conduct of 5 Judge of the
Supreme Court or of a High Conrt
in the discharge of his duties except
upon a motion. ..

SHRI G. C. BHATTACHARYA: 1
am questioning about the judgment, I
am discussing the judgment.

MR. CHAIRMAN: Let me explain,
Mr. Bhattacharya. The conduct of a
Judge is to be judged from his judg-
ment and not from anything else.
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SHRI G. C BHATTACHARYA:
No, Sir. 1 respectfully submit that
if the judgement cannot be discussed,
then, jt will be too wide an explana-
tion...

MR. CHAIRMAN: The judgement
can be discussed.
SHRI G. C. BHATTACHARYA:

That is what I am doing.

MR. CHAIRMAN: You are discus-
sing the judgement of four judges on
the basis of what one single Judge
hag said.

SHRI G. C. BHATTACHARYA:
No, Sir I am only saying: What is
the philosophy here? What is the
philosophy there in the Kesavanand
Bharati case? And what is the phi-
losophy in t{he Minerva case, I am
on that only.

MR, CHAIRMAN: Just a minute.

SHRI N. P K. SALVE: Sir, with-
out listening to what I have to say,
you are pronouncing your verdict.
Kindly listen to what I have to say

MR. CHAIRMAN: What do you
want to say?
SHRI N. K. P. SALVE: What 1

want to submit is something different.
Sir, if the judgement itself refers to
a procedure and there is a discussion
about certain procedure which has
been followed, are we debarred from
discussing the procedure, Sir?

MR. CHAIRMAN:
ment says that?

Which judge-

SHRI N. K. P. SALVE: This
judgement of Mr. Justice Bhagwati
refers to a certain procedure which
has been followed in tradition of this
judgement. If we are debarred from
discussing the judgements then we
are certainly entitled to discuss every-
thing that 1s contained in the judg-
ment, including the procedure which
he rererreq to.
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SHRI BHUPESH GUPTA: Sir, 1
have a submission to make,

SHRI N. K. P. SALVE: Sir, the
question is, you are sitting here as
the custodian of the democratic rights
of this country.

MR. CHAIRMAN: Yes, quite true.

SHRI N. K. P. SALVE: Articles
121 and 122 are there. Article 121
safeguards the rights of the Supreme
Court from the Parliament encroach-
ing upon them 6 And article 122 says
that the Parliament’s 1ights have to
be safeguarded by the Supreme Court.

Now, where we say that there is
encroachment, there it is. (Interrup-
tions). Kindly listen to me. You are
in too much of a haste,

MR. CHAIRMAN: You are in too
much of a heat.

SHRI N. K. P. SALVE: Sir. let
me formulate my points and come to
you, What I am submitting is that
sometimes it is such a border line
case that it is impossible to separate
what a judge writes in a judgement
from the judge himself, and while you
are speaking on the judgement, willy
nilly you may be commenting, while
being within your rights on the
judgement, which may  ostensibly
appear to be a comment on the judge.
In such a case the right of Parlia-
ment cannot be abridged, It is my
respectful submission. You have to
determine this now  whether while
1 am within my right to comment
upon a judgement and this judgement
takes in the procedure, over which
there is elaborate mention of Mr.
Justice Bhagwati, if we are going to
mention about it, then, Sir, willy
nilly, there is going to be some reflec-
tion about the conduct of the four
judges, which is there not because we
want to comment on them but be
cause the judgement comments on
them, and therefore, we are entitled
to comment in this House. That is
my submission and I want your ruling,

(Interruptions)

[RAJYA SABHA |
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MR. CHAIRMAN: We have
into a question which really doe
arise by dragging in the remarks
one judge and comments on ther

SHRI G. C. BHATTACHAF
This is the basis. This is the fu
mental question,

MR, CHAIRMAN: No, it is no

SHRI G. C. BHATTACHAR
Sir, you kindly give me one mir
Let me quote from the Bharati’s «
(Interruptions) I will quote
from the judgment. Then only,
you may kindly say whether wha
am saying is on my own. Kin
see page 126 of the cyclosty
judgment, which has been given
us, the lawyers. This ig a quotat
from the Bharati's case where .
tice Chandrachud as he then w
now the Chief Justice, says:

“If the State were to create o
ditiong in which the fundamer
freedoms could be regarded
all, the freedom of the few wiil
at the mercy of the many, and tt
all freedomg will finish. In ord
therefore, to preserve this fre
dom, the privilege of 'few mu
par{ with a portion of it.”

When I am saying this, I am sayi
it ofly from the point of view
Justice Cchandrachud as he then wi
now Chief Justice Chandrachu
Now in that Kesvananda Bharal
cagse what ig he saying? He is sayi
what he has said.

MR. CHATRMAN: What ig there
You are helpless ang I am helples

SHRI G. C. BHATTACHARY!
What is the helplessness for? If a fa
commentary can be given on a judg
ment by outsiders why cannot
sovereign body like Pariiament eve
discugg it?

MR. CHAIRMAN® Hecause ther
is no article in the Constitution Ppre
venting you from saying ‘nything
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you like ortside the House, But g0
long as...

SHRI G. C. DWAPIACHARYA:
But therp is a law of defamation.

MR. CHAIRMAN: No, I am ruling
it out,

SHRI G. C. BHATTACHARYA:
You may rule it out. You must have
known about Mr. Mohan Kumara-
mangalam’s commitment of a judge
and other things. (Interruptions).
Only the other day in the Lok Sabha
Justice Bhagwati's conduct was dis-
cussed, (Interruptions).

MR. CHAIRMAN. Mr. G. C. Bhat-
tacharya, I will decide it according
ty my judgement andq I personally
think that the conduct of a judge
should not be discussed at all.

SHRI DINESH GOSWAMI: Sir,
you kindly give your ruling only
after listening tg gome of oUr points.
Sir, what we want to make out is
that under the constitutional  pro-
vision we cannot discuss individual-
ly the conduct of a judge, That is
fair enough. But here the question
is where Parliament’s right is being
infringed by a judgment, whether
Parliam=nt hag the right to discuss
the judgment or not? Now — herc
if we say that the judgeg come from
a particular cabegory of persons or
because gf their backgroung and
approaches.., (Interruptions). My
submission is that we have got the
right to go into the background of
the personnel pf the judiciary.

MR. CHAIRMAN: Mr. Goswami,
please, sit down. It is not the first
time that it has been said by judges
that the right of amendment is
somewhat restricted by reason of the
ConstitufiS@al provision themselves.
And the first person to say this was
myself and I know that it has l=d
to all thig and, therefore, I cannot
say that the right o¢ the judges to
say that the Constitution cannot be
amended in every way is something
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which is either wrong Br judges or
it ig not to be sajg by judges. There
is no clash between the Parliament
and. .. (Interrfuptions). That is all
right; you are entitled to...(Inter-
ruptions).

SHRI DINESH GOSWAMI: It is
the Suprems Court verdict; that
cannot take away... (Interruptions).

MR. CHAIRMAN: Mr. Goswami,
just a minute, Please remember
one thing which js fundamental that
I am the Chairman of this House.
What I rule is correct. If my ruling
is to be violated like this,..

SHRI DINESH GOSWAMI: We
are submitting t; your ruling,
but. ..

MR. CHAIRMAN: What are you
domng otherwise?

SHRI G, C. BHATTACHARYA:
No, we all gubmit to your ruling.

MR. CHAIRMAN. I rule that you
shall not discuss the conduct of the
four judges in the light of what Mr,
Bhagwati has said. It is a matter
between Mr. Bhagwati and the four
judges. We cannot enter infp it.

SHRI G. C. BHATTACHARYA:
No, it is not a matter for the jud-
ges. It is not the property of
the  judges. Thig is  unfair.

MR. CHAIRMAN: You have
heard my ruling. You have heard
my ruling. I shall go very clearly
intg the recordg and my red vencil
will rule out everything.... (Inter-
ruptions).

SHRI KALYAN ROY: As a pro-
test against your ruling, we are walk-
ing out.

[At this stage, the hon Member left
the Chamber]

SHRI DINESH GOSWAMI: We
are bound by the ruling....
{Interruptions)
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MR. CHAIRMAN: It is a Question
Hour... (Interruptions).

SHRI G, C. BHATTACHARYA
Sir,. ..

MR. CHAIRMAN: Mr. Bhattacharya,
you will ask your question and noth-
ing more.

SHRI G, C BHATTACHARYA:
Yes, I am asking a question.

MR. CHAIRMAN: And nothing
more. Will you listen?

SHRI G C. BHATTACHARYA: 1
am listening and 1 am trying to abide
by what you are saying. But whan
you say that it is a private thing bet-
ween four judges on the one side and
Mr. Bhagwati on the other, to that I
am saying that it is a part of the
judgement ang it is the property of
the public, of the 60 crores of people
of India, and 1 have got every right
to comment on it and if ... (Inter-
ruptions).

MR. CHAIRMAN: You have had a
very fine, say, if I may say so. You
have unburdened your heart; but let
me tell you...

SHRI N. K. P. SALVE: Sir,...

MR. CHAIRMAN: Please sit down,
Mr. Salve. When I am standing, no-
body will speak. Don’t record any-
one else when I am standing.

SHRI N. K. P. SALVE: You are
not the authority higher han May’s
Parliamentary Practice. You are not
above this. You will have to listen
to May’s Parliamentary  Practice...
(Interruptions).

MR. CHAIRMAN: I am the one
who has been very fair; don’t start

challenging me and my ruling.

(Interruptions) .

SHRI G. C. BHATTACHARYA:
You are not allowing under Parlia-
mentary practice to discuss; Parlia-
ment’s right has beer taken away.
(Interruptions). Kindly see what we
are sayimg...(Interruptions),

ang Answer 56

SHRI MURLIDHAR CHANDRA-
KANT BHANDARE: Mr. Chairman, I
have raised my hand on a point of
order for half an hour.

MR. CHAIRMAN: Pgint of order
does not arise.

SHRI MURLIDHAR CHANDRA-
KANT BHANDARE: Just hear me.
When I came to this House, I solemn-
ly pledged myself that I will not
be a party to the disorder but I am
pained to find that today I have to
get up for the first time after keep-
ing my hand raised for half an hour.
Please listen to us. Please listen to
my point of order, To nobody is the
cause of the independence of the judi-
ciary dearer than to me. To nobody
is the cause of the honour of ihe
judges dearer than to me. Hence,
please listen to me. I am not one of
those who will deride any of the
judges because 1 have personal rve-
gard and great respect for all the
judges. Article 121 says:

“No discussion shall take place in
Parliament with respect to conduct
of any judge of the Supreme Court
or of g High Court in the discharge
of hig duties except upon a motion
for presenting an address to the
President praying for the removal
of the Judge as hereinafter pro-
vided.”

What I am saying is that what article
121 prohibits and, rightly so, is the
discussion on the conduct of a judge.
It has really nothing to do with the
judgement becauge 1t would indeed
be a sad day if the judgements of the
Supreme Court were precluded from
being discussed on the floor of this
House or in the Lok Sabha, because,
it may be said that indirectly or in-
cidentally, you are also discussing
the conduct of the judges. Now, 1
would give a simple case, I will deal
with it because I have some supple-
mentaries to ask from Mr. Shiv
Shankar on this Shor{ Notice Ques-
tion, Sir, kindlv look at article
145(3). It says that any question of
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substantial law, particularly, as re-
gards the interpretation of the Con-
stitution shall be decided by a Bench
of five judges. Assuming that it is
decided by a Bench of four judges
presided over by the Chief Justice of
India, should we or should we not
discuss it? We are not discussing the
conduct at all. We are discussing the
Constitution. The jurisdiction of the
Supreme Court flows from the various
provisions contained in article 32 and
other articles of the Constitution.
Hence, it is nnt correct. Please, for
God’s sake....

MR. CHAIRMAN: Not for God’s
sake, but for the sake of this House,

SHRI MURLIDHAR CHANDRA-
KANT BHANDARE: For the sake of
this House, and more so, for the sake
of the judges, I would request the
Chair to permit 5 free discussion on
the judgement, because,....

MR. CHAIRMAN: Discussion is a
very different thing. But this is
Question Hour.

SHRI MURLIDHAR CHANDRA-
KANT BHANDARE: Questions can-
not be raised except on the judge-
ment,

MR. CHAIRMAN: You cannot.
(Interruptions).
SHRI MURLIDHAR CHANDRA-

KANT BHANDARE: Supplemen-
taries cannot be raised except on the
judgement.

MR. CHAIRMAN: But supplemen-
taries on the judgement, that is to
say, not dealing with the conduct part,

SHRI MURLIDHAR CHANDRA-
KANT BHANDARE: Sir, we are dis-
cussing the judgement of the Court,
not the conduct of the judges. This
is my view of article 121. We are
discussing the judgement of the Court
and not the conduct of the judges.
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SHRI N. K. P. SALVE: Sir, law is
the same in England and in India.
There was a ruling in England latest
in 1973. This is in three lines. This
1s what 1s laid down in May's Parlia-
mentary Practice. 1 would implore
of you to kindly consider this in your
calm moment.

MR. CHAIRMAN: I am calm. You
are not calm (Interrupt.ons). 1 quite
see Mr, Viren Shah. Fortunately, I
have a very indulgent heart which is
not the case with the hon. Members.

SHRI[ G. C. BHATTACHARYA: We
want your indulgent mind.

MR. CHAIRMAN: They want the
protection of the Chair all the ‘lime.
But I am very sorry to say that the
Chair wants more protection in this
House than any hon. Member.

SHRI G. C. BHATTACHARYA.: Sir,
there is no question of any attack.
(Interruptions). We are more con-
cerned for the prestige of the Chair.
(Interruptions).

MR. CHAIRMAN: I have just now
said that I have a very indulgent
heart....

SHRI G. C. BHATTACHARYA:
You should also have an indulgzsnt
mind.

MR. CHAIRMAN: and I can
bear more than the hon. Memberg can,
I have seen this. Now, Mr. Salve, you
have had your say. What does May
say?

SHRI N. K. P. SALVE: On 4th
December, 1973 (Interruptions).

MR. CHAIRMAN: WMr Goswami,
please sit down (Interruptions). Mr.
Goswami, let us not add fuel to the
fire. If we can consider the question
with, what I say, calmness, I think we
will do more good to the country than
you have been able to do up till now.
I have been one full year in this
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House. On the 9th of August last year
I presented my nomination paper. I
had much hopes, but I think I am
yet to learn many things.

Yes, Mr. Salve, T will give you one
minute. ‘

SHRI N. K. P. SALVE: I am quot-

ing May’'s Parliament Practice
p. 428, it is said:
“On 4th December, 1973, Mr.

Speaker ruled that it can be argued
that a Judge has made 5 mistake,
that he was wrong, and the reasons
for those contentions can be given
within certain limits, but reflections
on Judge's character and motives
cannot be made except, on a mation,”

This is the law laid down.

MR. CHAIRMAN: Mr. Salve, the
words are “motive and character”.
The words of our supreme document
are, “the conduct of any Judge”. It
is said, “the conduct of any Judge of
the Supreme Court or of a High
Court in the djscharge of his duties...”
(Interruptions). Listen to me. When
a Judge writes anything in the judg-
ment, you cannot guestion it, you can-
not say that another Judge has said
something. Otherwise, one Judge will
be able to overrule four Judges.

SHRT N, X P, SALVE: There is
another article in the Constitution
which says that the rules of procedure
in this House are going to be the same
as they are applicable in England.

MR. CHAIRMAN: Yes, Yes, I know
it, Mr. Salve. It has been said by
Pope, “A little learning is a danger-
ous thing. Drink deep, or taste not
the Pierean spring.” (Interruptions).
Let me explain to you. The article to
which you are referring is connected
with only the privileges of the House,
that they shall be the same as those
of the House of Commons on the day
our Constitution commenced.

[ RAJYA SABHA ]
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SHRI N. K. P. SALVE: Is this not
the privilege of the House?

MR. CHAIRMAN: No, it is not the
privilege of the House.

SHRI G. C. BHATTACHARYA: May
I just make one submission? Could
you say whether you have come across
any fair comment on any judgment.

MR, CHAIRMAN: Mr. Bhatta-
charya, 1t has been said about the
Judgeg that justice is not a cloistered
virtue, The wrong-headed are entitled
lo discuss it and even to criticise o
long as they do it within the bounds
of  decorum. (Interruptions). Just
a minute. In thig House there ig a
brake upon the giscusion. The brak:
is furnished hy the  Corstitution,
which is guperior to you, to me, to
the Supreme Court and to everybody
in India and when it sayg that the
conduct of a Judge shall not be dis-
cussed on the floor of the Houge and
when you used this  statement of
Mr. Bhagwati against the other four
Judges, it is my guty to slop you
and I shall dy so at any point and
a, any cost,

SHRI G. C. BHATTACHARYA:
Ycs .Sir, but the point is it is for
you to decide whether we are try-
ing to discuss the conduct.

MR. CHAIRMAN: What is discus-
sing the conduct will be for me to
decide.

SHRI G. C. BHATTACKARYA:
But you will decide it after hearing

us. If that rule is there that the
judgment cannot be discussed at
all. ..

MR. CHAIRMAN: I think I Lave
entereq into more  discussion with
you than anvbody 1 care to discuss,
especially when my right is 1 rule
and I rule that you are out of order.

SHRI G. C. BHATTACHARYA: I
am discharging my duty, as you are
discharging your duty. I am also dis-
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charging my duty. I am not an indivi-
dual. T am 3 Member of Parliament,
So when I am saying, I am voicing the
grievarices of 65 crore people of the
country and also their hopes and aspi-
rations. (Interruptions). 1 say it is
partisan. It is absolutely baseless.
This is absolutely beseless, (Interrup-
tions).

MR. CHAIRMAN: Have you finish-

ed or not? (Interruptions)

The House is
2 o'clock,

adjourned  till

The House then adjourned
for lunch at fifty minutes past
twelve of the clock.

The House reassembled after lunch
at two of the clock, Mr. Deputy
Chairman in the Chair.

MR. DEPUTY CHAIRMAN: Mr.
Bhattacharya. Pleass put g specific
question.

SHRI G. C. BHATTACHARYA: Sir,
through you I am putting this ques-
tion. Sir, the Government is well
aware that on 9th May only there was
a one line order that this is ultra vires
and that reasons will be given later
on. May I tell the hon. Law Minister
that on such a vitally important matter
such an order has been passed? Not

only Parliament’s right has been cur-.

tailed, but also article 31C—a Funda-
mental Right—has been struck down.
This order on such a vital matter
which directly concerns the poor,
teeming millions of this country will
put g great handicap before the Gov-
ernment, If there is no recent order
whether that order is valig or not, if
that is a nullity or not, then by what
time will it come? Once you made a
statement  that you will review it
after 9th May. Now you are saying
that—although you have got such a
judgment—you are examining. Put
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will you please tell me—because of
such circumstances and because of the
importance—how long you will take to
take effective steps to nullify the
judgment in the Keshavananda Bha-
ratj case .

SHR] SHIV SHANKAR: You meah
the Minerva Millg case.

SHRI G. C. BHATTACHARYA: Yes,
the Minerva Mills case. I am sorry; I
thank you for the correction.

Secondly, my submission is this. If
you delay this, there is a bunch of
cases concerning land reforms, and if
the Minerva Mills case ig in force, then
all those langd reform laws will 'go.
(Time bell rings). Therefore, 1oz
essence of the thing is the timing V...
the Law Minister tell the House as {o
by what time they will take appro-
priate steps to get this judgment nulli-
fied?

SHRI SHIV SHANKAR: Sir, per-
haps my friend has not read the Jast
sentence of my reply where I have
said that this process has not yet been
completed but the affirmative gnswer
to the question deserves favourable
consideration. I have said like that,

SHRI G. C. BHATTACHARYA: 1
am only on the timing.

SHRI SHIV SHANKAR: 1 am com-
ing to that. I had mentioned that
when the conclusions were rendered
we would like to seek a review of the
judgment, The review can be within
30 days of the judgment. And there
are two aspects of review. If we file
a regular review within 30 days, then
it will have to go before the same
Bench. There is also a possibility of
the Government seeking a review in
an appropriate case for constituting a
larger Bench so that the matter was
considered by it. Now this was the
scope of the review.

SHRI BHUPESH GUPTA: The Gov-
ernment does not constitute the
Bench.



63 Short Notice Question [ RAJYA SABHA]

SHRI SHIV SHANKAR: I am saying
that in an appropriate case we can
request the Supreme Court for this,
that the mattar be referred to a larger
Bench, where we could seek a review
of the judgment. That is exacily
what T am trying to say. So far as
the question of the time is concerned,
I can only say at this stage thatl at the
earlist opportunity we will take up
this issue. On the second question
with reference to the land reform
cases, perhaps my friends must have
gone through it that on the very same
day, 1.e on 9th May, 1980. in Waman
Rao's case where also the order was
passed on the same day when the
order was passed in the Minerva Mills
case, ithey have upheld all the land

reform laws which were pending
before the Supreme Court.
SHRI G C. BHATTACHARYA-

But the land reform cases are still
pending from some States.

SHRI SHIV SHANKAR: If there

are any, I am confident that, having

regard to the judgment in Waman
Rao’s case, the matter stands coverad.

SHRI LAL K. ADVANI: Mr. Deputy
Chairman, Sir, this dabate has been
going on for g long time. I do not
understand why the Government seeks
to upturn this judgment on primacy
of the Directive Prinicples. T do not
want to go into the whole thing. But
is it not true that today if the Indian
citizen enjoys the right to freedom of
religion, if the press in India tloday
enjoys the right to freedom of ex-
pression. If the minorities in India
today enjoy the right to run their
own institutions, it is derived from
Fundamenta] Rights, and further that
these rights are inviolate because of
the primacy of the Fundamental
Rights over the Directive Principles?
This House and the other House with
a two-third majority cannot take away
these rights from the minorities, can-
not take away the right to freedom of
religion, cannot take away the demo-
cralic right to freedom of expression.
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I do not understand why the Govern-
ment wants to nullify thig and why
the Government wants to upturn this.
This is something that needs to Dbe
reviewed in the interests of democracy
ang in the interests of the weaker sec-
tions and the minorities of people.
This is my gquestion. And is it the
Government's intention to upturn the
Kesava Bharatj case judgement or is
it confined only to the Minerva Mills
case judgment?

SHRI SHIV SHANKAR: Sir, my
friend has opened rather a Pandora’s
box. The position is that I am entirely
in agreement with him that where it
is the question of the rights of the
minorities and other rights that are
there, they have got to be certainly
protected. We have never said that
they should not be protected, What
article 31C sought to achieve was that,
if there is any 1law that has beecn
framed to implement the Directive
Principles, that should not be attacked
based on articles 14 and 19 of the
Constitution. That was the only zp-
proach so far as article 31C is con-
cerned. It is this which has been
nullified. And I personally feel—and
it is also the general view of the
Government; T can go to the extent
of saying that—that we believe that
unless the Directive Principles are
the rights of the society, the social
rights, the rights of the people at
large

SHRI BHUPESH GUPTA: Not the
cow slaughters.

SHRI SHIV SHANKAR: I said
‘general’, Therefore, necessarily
where it comes to the question of a
conflict between the right of the
society and the right of an individual,
the individual’'s right should yield in
favour of the society’s right. This
is the view which we take, and it is
in this view that we would put iy as
primacy of the Directive Principles
over the Fundamental Rights. Having
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regard to this, because the judgement
as it stands would create a lot of comn-
plications, I for one would believe
that we have got to seek a review of
this judgement in one form or another.

The second question which has
been asked is with reference to the
Kesavananda Bharati case. Sir, as loug
as the judgement stands, we bow
down to that judgement on the ques-
tion of the basic structure. But I
may frankly confess that our Govern-
ment do not subscribe to the view of
the basic structure at all. Therefore,
the Kesavananda Bharati case has also
to be reviewed in due course of time.

MR. DEPUTY CHAIRMAN: Mr.
Dinesh Goswami.

SHRI BHUPESH GUPTA: It is
rather unfortunate....

MR. DEPUTY CHAIRMAN: No.
Mr. Dinesh Goswami.

SHRI DINESH GOSWAMI: Mr.
Chairman, Sir, I would like to know
from the hon. Minister whether in all
the cases where the question of the
Directive Principles and the Funda-
mental Rights have come up involving
properties and other things, the Sup-
reme Court has upheld the primacy
of the Fundamental rights over the
Directive Principles, or making a
distinction, only in cases where the
property rights of a certain class of
persons are involved that primacy of
the Fundamental Rights is given and
whether political parties and indivi-
duals who want to protect the Funda-
mental Rights of certain cloistered
class of property holders, are always
favouring this particular decision.

SHRI LAL K. ADVANT: We iook
away the property rights. They are
no longer there.

SHRI G. C. BHATTACHARYA:
As a Fundamenta] Right it was tak=n
away.
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SHRI DINESH GOSWAMI: Secon-
dly, is it a fact that prior to the mid-
1960’s the Supreme Court in a couple
of judgments held that Parliament
could amend any part of the Con-
stitution, including the Fundamental
Rights and that it was only in the
Golak Nath’s case the suddenly the
entire Fundamental Rights’ chapter
was taken out of the purview of the
amending power? Ang the game
Supreme Court, within a few years,
again introduced a new concept of
the basic structure. In view of this,
I would like to know whether a few
Judges of the Supreme Court accord-
ing to their individual judgments have
the power to stop changes in certain
provisions of the Constitution or
whether it is the people of this
country who have the power through
their representatives to amend the
Constitution if gzt any point of time
an amendment is necessary. If so,
knowing fully well that the Kesava-
nanda Bharati and the Minerva Mills
cases will come in the way, will the
Government propose again to have a
full-scale debate on this issue in Par-
liament, and in the light of the fjeci-
sion of Parliament will the Govern-
ment request the President to refer
this matter once more to the Supreme
Court to have this matter examined?
We know {ully well that the advisory
opinion of the Supreme Court will not
have the effect of a judgement »f the
Supreme Court., But at least, in ihat
case, before we go to a larger Bench,
we will  know the decision of the
Supreme Court even in an advisory
capacity gn this important mafter.

SHRI SHIV SHANKAR: The first
question that Thas been gsked is
whether the Supreme Court has Ziven
primaec only to the property right as
enshrined in the Fundamental Righnts
as com~are’ to the other riehts, T may
say this much that the Supreme Court
has rendered the judgement not cnly
with reference to the property right
but with reference to the rights of the
minorities and other rights also. It
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would be unfair to the Supreme Court
to say that it has only concentrated on
the property right.

The second question is with refe-
rence to the Golak Nath Case and the
concept of the Judges and then
whether g few Judges could nullify
the hopes and aspirationg of the people
and whether the people have no right.
To that question, I for one believe
and this Government also believes that
it. is the people who have got the
greater right. It is a matter in each
case to be considered. This is the
view which we hold, and I would not
like to go further on the debate of the
issue. SR

Sir, with reference to a full scale
debate on the basis of Article 143,
I do mnot think that any purpose
will be served at this stage by seek-
ing the advisory opinion of the
Supreme Court on the question. And
even assuming, as Mr. Goswamij has
put it, that there is a conflict of judg-
ment between the Minerva Mills case
and the Waman Rao case, even 30,
I do not think it is an appropriate
time for the purpose of referring it to
the Supreme Court for advisory
opinion.

MR. DEPUTY CHAIRMAN: Mr.
Bhupesh Gupta.

SHRI BHUPESH GUPTA.: Sir, I do
not know how this will act. We are
in the midst of a very critical situa-
tion, Sir, there is a conflict between
the Fundamental Rights and the
Directive Principles. Our Constitu-
tion-markers thought that Directive
Principles should not be given Dpri-
macy over Fundamental Rishts ard
that these principles should not even
be made enforceable. Now, Sir, that
position was changed. They were not
made enforceable, but the position
was taken by an amendment of the
Constitution that Directive Principles
would have primacy over Funda-
mental Rights.

SHRI SHIV SHANKAR: Articles 14
and 19. P
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SHRI BHUPESH GUPTA: Now,
again we are back to square No. 1.
This as the position. I should like to
know why the Government did not
constder it necessary to holl consulta-
tions with the various political parties
in Parliament to meet a situation of
this kind, because according to the
law as it stands today, Parliament’s
power to amend the Constitution has
been greatly circumscribed in the
name of what you call essential
features or structure, Now, this cannot
be solved unless this judgment is an-
nulled by another judgment of the
Supreme Court, The law of the land,
ag it stands, is that article 368 no
longer invests Parliament with the
powers that it had before this Minerva
Mills case judgment. I wish to make
one thing very clear. Insofar as
socio-economic measureg zre concern-
ed, Directive Principles in relation to
them must necessarily have priority
over the Fundamental Rights. I am
mentioning deliberately Socio- ¢ano-
mic measures because the Directive
Principles include article 47, regarding
cow slaughter; I do not know what
heavens are conquered by this kind of
thing, but it is there. Now, how do we
meet the situation? This question
arises. Even at the time of the Con-
stituent Assembly-——the hon. Minister
is surely aware—B. N. Rau submitted
his views saying that Directive Princi-
ples should Dbe given primacy over
Fundamental Rights. That was rejected
by the majority of the Constitution
Committee and then by the Constitu-
ent Assembly. Now, Sir, does the
Government really think that this
conflict of authority relating to  the
constituent power of Parliament, could
be resolved Dby having a bigger
bench? Suppose you have a bigger
bench and you get a favourable judg-
ment. Another bench may come and
upset it. The whole thing remains
uncertain. Therefore, Sir, I would atk
the hon. Minister whether he is aware
—he was not perhaps there at that
time; Kamlapatiji is here—that after
the 1977 elections, there was a discus-
sion for a comprehensive amendment
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of the Constitution—the Constitution
(Forty-second Amendment) Act.
There, Sir, ] remember—he remembers
also—that a chapter was sought to be
included whereby certain aspects of
the Constitution shall be ynamendable,
ang one was adult franchise. We sug-
gested cabinet-cum-parliamentary
system or parliamentary-cum-cabinet,
system, in view of the propensities in
the Treasury benches to switch over to
the Presidential system. (Interrup-
tions) You may not be, brother. You
Were not here. But I was here. During
the Emergency, five Assemblies were
almost moved, and there was a “fatwa”
for the switch-over. A draft was
circulated. A draft outline was ready.
A delegation or somebody went to
France to study the De Gaulle Consti-
tution. A draft was circulated on how
suitable it was to switch over from g
parliamentary-cum-cabinet systemtoa
Presidential system. Even now
Mr. Tata is demanding, others
are demanding and in the Treas-
sury Benches also, not all, but
you have some Presidential-
system wallahs, quite strong; they may
be underground now, because they can
do this job better there. I do not know
if there were two-thirds majority in
the two Houses what you would have
done. I am not so sure. You can find
out who stands for what.

In view of this serious situation,
when there is g conflict of authority
with regard to the constituent power
of Parliament or Constitution amend-
ing power, I do not know why the
Government should not hold consulta-
tions in order to make certain features
unamendable. We shall define what
the essential features or fundamental
features are, what the unamendable
featureg are. We should not leave it to
anybody else. I do not know why it
cannot by agreement be decided that
these are the features—cabinet-cum-
parliamentary, adult franchise, secu-
larism, democracy, etc.—that are un-
amendable. Ang then we can cOme
with an amendment to the Constitu-
tion and get it passed in the House and
then we shall see how the courts react
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to it. This should be the approach
Parliament should be seized of the
matter more Seriously than it does.
Ang it is Government’s duty to bring
Farliament more directly and cons-
tructively into the picture to face the
situation which undoubtedly is one of
the most challenging situations from

the point of view of amending the
Constitution.

SHRI LAL K. ADVANI: He also
subscribes to the Dbasic structure
theory. He also wants that certain
provisions should be made un-
amendable.

SHRI SHIV SHANKAR: The basic
question that has been put is whether
the Government is prepared to hold
consultations, ..

SHRI BHUPESH GUPTA. On my
lines.

SHRI SHIV SHANKAR: [ am saying
that. The basic question is whether
the Government is prepared to hold
consultationg with all leaders of parties
or the Opposition regarding enumera-
ting the essential features. That is
the basic question that has been asked.
I have already said that this Govern-
ment does not subscribe to the theory
of basic structure at all and I may say
this much that no generation has any
right to bind down the posterity with
its fixed notions, ang that is why since
we are not in favour of the theory of
basic features, the question of holding
consultations on this issue does not
arise...

SHRI BHUPESH GUPTA. On what
does it not arise?

SHRI SHIV SHANKAR: That is for
the purpose of enumerating the essen-
tial features. (Interruptions)

SHRI BHUPESH GUPTA. You
yourself consulted. Kamalapatiji was
there. Mr. Chavan wrote it. Kamala-
patiji, we all,...

SHRI SHIV SHANKAR: I have said
that we do not believe in the theory
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or we do not subscribe to the theory
of basic structure as the Constitution
stands today.

SHRI BHUPESH GUPTA: I agm not
talking about the basic structure. All
I suggested was this: Ig it not possible,
as it was done, that certain things be
put into the Constitution in such a
manner that they cannot be amended
by two-thirds majority?

SHRI SHIV SHANKAR. That is a
different issue. How would you con-
ceive of binding down thgs posterity
with your fixed notions? We do not
know what lhey are going to have
after a hundred years. That is one
of the reasons why I am unable to
accept ihe suggestion.

SHRI BHUPESH GUPTA: Al
right, the next generation will settle
it in its own way. But your party
was also in favour of it when it was
in power. Now again you are in
power. All I say is I am mightily
afraid of you. That is why I say ‘our
generation’ because there was a grave
danger of the Constitution being sub-
verted. Don’t you know how you
schemed to switch over to the Presi-
dential system taking advantage of
the Emergency?

SHRI SHIV SHANKAR: Bascless
accusation.
SHRI MURLIDHAR CHANDRA-

KANT BHANDARE: There seems to
be some misunderstanding of the co-
relation hetween Directive Principles
and Fundamental Rights. Sub-Arti-
cle (2) of Article 38 provides, and
that I take as the core, the soul and
the conscience of the Constitution—

The State shall in particular
strive to minimise the inequalities
in income and endeavour to elimi-
nate inequalities in status, facilities
and opportunities not only amongst
individuals but also amongst groups
of people residing in different areas
or engaged in different vocations.

SABHA ] ang Answer

72,
Sir, the very first amendment which
was moved to the Constitution by the
Provisional Parliament ¢f which the
members of the Constituent Assembly
were members, provided for infrac-
tion of articles 14, 19 and 31 to pro-
tect the agrarian reforms from an
attack on the basis of infringement of
the Fundamental Rights. The way we
look at it is that through these Direc-
tive Principles we will also enrich
these Fundamental Rights ang we
will not curtail them. The view of
the court is different. Since there is
a talk about reviewing file to declare
this as a nullity, there is only one
point, one point which I will make
clear.

What has happened in this case is,
the counsel who appeared for the
Minervg Mills conceded that he was
not challenging Articles 31A, 31B and
31C (unamended). The challenge was
in regard to a sick unit taken over
by the Government under the Sick
Textiles Undertakings (Nationalisa-
tion) Act which was grotecteq fully
firstly by the 25th amendment be-
cause there was a provision in the
nationalisation Act that it was intend-
ed to give effect to articles 39(b) and
(c). The 25th amendment has been
upheld by the Supreme Court in
Keshvananda Bharati case. It was
put in the Ninth Schedule by the
Constitution (3%th Amendment) Act
removing any challenge to it on the
ground of infringement of the Funda-
mental Rights. In view of thaf, did
any question remain open for the de-
termination of the Supreme Court? In
fact the majority judgement savs that
there is no constitutional or statutory
inhibition against the decision of the
questions, befora {hey actually arise
for consideration. A strong  excep-
tion shoulq be taken to this proposi-
tion that the Supreme Court can de-
cide any questions ag and when they
like even before the question arise
for determination.

In view of these two judgements to
which reference has been made by the
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‘hon. Law Minister—Waman Rao’s case
ang the Minerva Mills case, gne in-
compatible with the gther—a feeling
is growing that there ig no protection
for thy agriculturists in the coun.-
try. There is protection for the in-
dustrialists because they have very
powerful spokesmen, Therefore,
the question is, when you make a
review, will you contend in the re-
view petition that the whole judge-
ment of the Supreme Court is a
-aullity on the following grounds?

(1) The Constitution does not per-
mit, particularly articles 32 ang 141
do not permit the Supreme Court to
decide queslions which do not arise
and which are thoroughly unneces-
sary for the decision. In other
words, they are only academic ques-
tions.

(2) The judgement is a nullity he-
cause the Supreme Court heard the
matter when the Parliament was
dissolved and the mid-term poll
-already ordered.

(3) There was only a Caretaker
Government at the Centre.

(4) The judgement is a nullity for
the reason that the main questions
were argued ten months earlie, in
the Waman Rao’s case and that
judgement was awaited. Wag it not
necessary for the Supreme Court to
await the Waman Rao judgement be-
fore it heard the Minerva Mills
case?

There are many other things I
would like to say on this important
issue. They will have to Wwait for
some othep occasion.

SHRI SHIV SHANKAR. Sir, the
ppproach that my honourable friend
has taken is that these are the
grounds which we should urge in ithe
Supreme Court if we decide to file
a review. On the first question, Sir,
that the Constitution does not per-
mit a decision on the questions by
the Supreme Court which do not
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arise in a case ig a well-known prin-
ciple which my friend as a lawyer
knows ang he also knows that there
would be at least three to four
dozens of cases in the Supreme
Court on this question.

SHRI G. C. BHATTACHARYA:
Four cases were mentioned in the
judgment itgelf,

MR. DEPUTY CHAIRMAN: He
knows it very well,

SHRI SHIV SHANKAR: When a
matter does not arise, that maiter
should not be gone into by the Sup-
reme Court itself, particularly mat-
ters with reference to Fundamental
Rights and so on. Now, my friend
has also asked: “Would not the
judgment be a nullity because, at
the time it was heard, Parliament
hag been dissolveq and the care-
taker Government was in power and,
further, ten months earlier, the
Waman Rao case had already been
heard and the judgment was await-
ed?”’ Now, this is a matter on which,
while we consider it, I do not think
that these grounds could be urged
to say that the judgment itseélf iy a
nullity. But we will certainly bear
it in mind as and when the review
petition is filed. These suggestion
will be kept in mind.

SHRI MURLIDHAR CHANDRA-
KANT BHANDARE: Sir, one sup-
plementary only. -

MR. DEPUTY CHAIRMAN: No
supplementary, There is no supple-
mentary. Yes, Mr. Nanda.

SHRI NARASINGHA PRASAD
NANDA: Sir, while the conduct of
a Judge cannot be discussed on the
floor of the House because of the
protection available ty a Judge under
article 121 of the Constitution, justice
is not something...

MR. pEPUTY CHAIRMAN. Please
do not go into all those things.
Please put your supplementary.
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SHRI NARASINGIiA PRASAD
NANDA: I am coming to the sup-

plementary, Sir. Sir, in thig con-
tex:. in the context of the question
that has been raised, I f{hink there is
a difference between the pasic essence
of the Constitution and the structure
of the Constitution, I think the dis-
tinction has to be borne in mind, the
distinction between the structure and
the essence. The structure and the
essance are not one and the same
thing. Sir, those of this generation
cannot bing posterity and that js ob-
vious because the posterity might de-
cide otherwise. But, Sir, thjs gene-
ration cannot also take protection
under the plea that since it cannot
bind the posterity, it need not act at
all. My question to the honourable
Minister, therefore is: Takihg this
matter for a review may not serve
the purpose because, thig judgment
in the Minerva Mill’s case and the
judgment in the Kesavananda Bha-
rati case go to the fundamental roots
o¢ the Constitution and the approach
of the various political parties to the
guestion is different. So, would it
not be desirable to bring forwarg an
amendment, a suitable amendment,
to the Constitution, not on the lines
of clauses 4 and 55 which have been
struck down by the Supreme Court
already and article 31(C) but in a
different form and in a different
mode and in a different language?
Would it not be desirable tg bring
forwarg such a  constitutional
amendme™ and then judge and sce
how the people are reacting to this
judgment and what they Rave got to
say today. But, if you intend to go
in for review that means you are
accepting the judgment for the time
being and the judgment will be there
until you go hot get it reviewed by
the Supreme Court and the Supreme
Court does not take a stand contrary
to the stang taken by it in the Kesa-
vanandy - Bharati case and the
Minerva Millg case.

SHRI SHIV SHANKAR: gir, the
suggestion would be &midered ¥ an
pccasion arises.

[RAJYA SABHA]
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MR. DEPUTY CHAIRMAN: Yes,
Mr. Jha.

SHRI MANUBHAI PATEL: Sir, T
have to ask a question.

MR. DEPUTY CHAIRMAN: No.
Mr. Shiva Chandra Jha, please.
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MECEEE G I G S e
qF 35 &1 ATRWI G SgEA K AfF
Fut gy €, ®wrad g & &
AETST gY st g s W afggw §
HOlGT FT F I 9T G¢F | WA A
g GITHEA TIEH § T+ WIEA(
F qrfaw § 1 wfea fee o1 iz
z g%, ufz T wWEs, 8w
femfer #1 g 3w %1, 1/10
ql, 9§ 99 FTH UF g § foaw
T g9 & gAR WIIHEE TEEH &7
gfaaE @ § 97 wrEwmi ¥ 1009,

5.

FABIARET F gy Wy §

gifae og g wgET & B
Tarer g f& ¥ 3w qifgarde &
I B v o > A <4 o
g f& adl fv 3y o &1 g
3 FLEAGT Aqegl § g7 T
arfs wetiea wdEd WX @1 gEY
ga gfgwie § Sa% @ dew W
ar gl g3 § gadr @iv uw
TITTF T[HT FLTF AT AA FT GF 7
ag § SAAT ATRAT § |

SHRI SHIV SHANKAR: Sir, so
far as the question of converting
Parliament into a  Constitutent

Assemb‘ly is concerned, there are
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divergent opiniong on this issue and
it is not possible for me to give the
details off-hand, of these Jdivergent
views. So, going into this question
at this stage woulq be going astray
from the main question that has been
put before tho House. (Interrup-
tions).

SHRI SUSHII, CHAND MO-
HUNTA: Sir, the question asked is
innocent in nature but the suppie-
mentaries and the answers given
have brought in their cémpass va-
rious giverse issues fundamental in
nature and of vital imporfance. The
Rajya Sabha is now wanting t, dis-
cuss the powers of Parliament re-
garding amendment of the Consiitu-
tion. The Constitution itself pro-
vides certain rights ags fundamental
in nature which ecannot be violated,
and by increasing the power or by
saying that Parliament hag every
power to amend we cannot give Par-
liament the power to reduce itsels to
zero. A creature of the Congtitu-
tion cannot be given the power to
uproot and abrogate the Constitution
itself. There has t; be a line be-
yond which neither this nor the
succeeding Parliaments can go. There
are the rights of the people which
have to be protected, and the fra-
mers of the Constitution, when India
became free in 1947, decided that this
country comprises of varjous com-
munities, various religions ang va-
rioug cultures, and if was in a sort of
settlement move that we  decided
that the rightg of particular commu-
nities and religiong must be protect-
ed. Now, we eannot give Parlia-
ment the authority to abiGgate them.
Today the discussion has more or
less centred round the fact as to
what the powers of Parliament are
and whether it has got the right to
amend the Constitution in such a way
as to take away all the rights.
Therefore, I woulg ask of the hon.
Ministey whethe, he is prepared to
have a full discussion on thig aspect
about the nature of the trightg of
Parliament regarding its powers to
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amend and what are the provisions
in the Constitution whicl the hon.
Minister considzrs are inviolable and
cannot be subject to any amending’
power or that there is no restriction
in the Constitution and all the provi-
sions of the Constitution can be ab-
rogated. In that case, if tomorrow
Parliament decides that this coun-
try will be ruleq only by those peo-
ple who have a fair complexion or
that a particular community will
rule thig country, what will happen?
There has to be a line drawn beyond
which we cannot go. Therefore, I
would like the hon. Minister to tell
us whether there are provisions in
the Constitution which cannot be
amended and, if so, what are they
ang whether in the light of the Kesh-
vanand Bharati case which only says
that ther, are certain essential fea-
tures of the Constifution which can-
not be taken away, why there ig the
necessity of the review of that case
and the Minerva Mills case? The
enly decision ghould bhe that certain
rights which go to the root of the
matter, are fundamental in nature
and comprise the basic features of
the Constitution and cannot be,
amended. PR

SHRI SHIV SHANKAR: 8Sir, the
content of the amending power is
enshrined in article 368 of the Cons-
titution. Thereford, it ig a question
of the interpretation of the content
of that, article as to whether it em-
braces all the provisions 6% ®h=ther
it has a limited power. Ag it exists
today, the Supreme Court has gaid
that you can amend the Constitution
except the basic features. What
those basic feattires are is the foot of
the Chancellor because they cannot
be narrated. They will have to be
decided in each case. Ag the position
stands today, this ijs what it is. Iff
ong feels that the amending power
in Article 368 is large ang wide,
then, of course, it takes the entire
gamut of the provisions. If the
amending power is limited, it will
bae limited to the extent it has been
interpreted:
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SHR! MANUBHAI PATEL; I
won’t go into the Preamble. I will
put a simple question, Is it the
stand of the Government that the in-
terprefing authority of the Supreme
Court which ig considered to be the
Lighest interpreting authority in qur
democratic get up or federal set up,
will not be accepted by the Govern-
ment unless the Supreme Court con-
sists of committed Judges? The next
question will be this. 1he yuestion

of basic structure comeg in. I{ has
already been clearly stated in the
Preamble of the Constitution. When

the hon. Minister states that the pre-
sent generation cannot bind the
future generation or posterity, is it
the case of the Government that
secularism, nationalism and demo-
cracy which are enshrined in the
Constitution will also he changeq by
the Government in ‘future?

SHRI SHIV SHANKAR; Sir, the
hon. Member has put a very hypo-
thetical question when he said whe-
ther it is the approach of the Gov-
ernment that unlesg there are com-
mitted Judges and they would give
the interpretation in a particular
form, the Government is not prepar-
ed to accept the interpretation ag it
has been given. 1 can only remind
him, without going into the details
of it that even the Judges who ren-
dered the judgment in Golaknath
case were very great Judges. They
were Judges of great repute and in-
tegrity. That judgment yas revers-
ed in Keshavanandg Bharati case by
the Judges of the full court consist-
ing of 13 Judges. So, it is possible
that a particular Bench might take a
particular view and another Bench
can diffey and that difference could
be quite honest. To gay that there
shoulg be committed Judges and
their interpretation alone will be
aceepted. I shoulg say, is far off the
point. There is no basis fo, this type
o¢ projection given to the question
itself. 1 have said some time back
and I will repeat it that thig is my
Srm Yaith that the Constituion as it
was frameg in 1950 ang ae it was

{ RAJYA SABHA)
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adopted by the nation cquld have cer-
tainly achieved gn egalitarian gociety

and a welfare Stafe if it could have
been worked in the proper manner.

Therefore, the commitment of the
Judges should necessarily he to the
Constitution and ifs goals. If this

commitment. .. (Interruptions) I
have said this previously ang I am
repeating it. If this commitment is
there, 1 am confident that an egali-
tarian gociety could be ushered in
in this country. Now my friend’ has
saig about socialism, nationalism and
democracy. 1 can sa, this much that
we are gecond to none in being wed-
ded to thege printiples.

Y ST SETE WM ;. Aer AT
AN A=ATY oY A UF qATE @I
fwarar fo mwqz ®edesr vga a1
Farfaa 77 fzay sz JY smEmids
o UIZT GEHCT FrEFar g1 ST
TF SR AW A 9T 19 @G ¥
FrammT mrary I agrfe gaar
faQig eradiTeq fafavew & faar @)
graifres faoew sYaiadr &1 7
qIA T GITHET LT F1 LA A
qraw gl RIFANCIT HY &0 &7
9T AV A HTAT | AT |
gt &1 a1 Fowz g« fs
Tgeal g AT ¥ avT gafag Tt
w1 @t it fa wfgrge o1 gfgFmT
THTE &I a1 &1 I8 g1t qraw
YRIETW &1 AW I Efe sggoere
g A R fw werdeq vigeq w0
greatag faar s avar § &1 @ 5w

955 9 ¥ 3T o1 wAr v
sracfacs fafagew =1 wad a1
T 7w 3vakisem  fafeved

ST AET Fxad @1 A @ qiger
FT SIIEX foar ¥ ag WY iy &1 419
o AIATT qR@AT |

T ¥ gwad UF WY qr
ST raarfen ¥ Wfee  Afgac
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&Y 457 & 31 7. 57f@ ¥ mlgarey
Fsfaa ar wafas e QS q,
F=iar § | abed F31 geET & gy
% TH g g T ex aQa
foBe aa¥ ¥ fadqr Wfegg & aux
g f'g wTqmr owdfy @ fw
BITHTA WIEIWS W1 I§ § 7 «dlt
WAgRA T WA Y Fr (x fagA
sfidt Fds gifcgw & avataa
fuar qash ¥ Fadifem g 7€ #
q¢Et & 9 ¥ W@l vy qg
M AT W feg aFd, gar A
Tar g afe F waigw wA %
qud figra & dw-wdm g™
¥ gfagrg & fagga Fmaree
T Fdw v giar g fod
¥ geMed UFEH ¥ wEew ofi gl
fiemr i ar U3 avw & feg ¥
@gT Ja TqF |

SHRI SHIV SHANKAR: Sir, so far
as the question of the Fundamental
Rights coming in the way and the
Judgements rerdered thereon by the
courts vis-a-vis thg poor classes are
concerned, no doubt, my friend has
later amended his question by saying
after the Kesavananda Bharati case,
but before that, he knows it very
well. After all, every amendment of
the Constitution, that has taken place
right from 1950, was effected for the
simple reason when it was found that
the judgment of the court in inter-
preting a particular law or the provi-
sion of the Constitution hag created
difficulty. It is only to get over such
a situation that the amendments have
been effected. There are cases and
.cases. After the Kesavananda Bharati
case, thousands and thousands of cases
have been rendered. Even this very
case, the Minerva Mills case is one
such case where the Government
wanted to acquire this particular
mill in the larger interest of the so-
ciety. Now this has been struck down
on the basis of going back to article
:31(C). Therefore, it would be futile

[I1 AUG. 1980 ]

to Questions 82

to go into this question at length at
this stage. But if it becomes neces-
sary in the larger interest of the
socicty, I personally fee] that there

should be no shirking tp; amend the
Constitution,

Sir, on the gquestion whether the
Directive Principles should be amend-
ed. I have not given serious thought
as to which Directive Principle should
be amended, and whether at al] it is
necessary Dbecausz, Sir, thesz things
would not arise having regard to the
qQuestion that has bezsn put as 5 Short
Notice Question today.

MR, DEPUTY CHAIRMAN: Shri
Kartik Oraon

SHRI JAGDISH PRASAD MATHUR:
I have quoted an example. I have
given the background of the right of
some peaple to eat the cow'g flesh.
You know the decision by the Supreme
Court. Now, with that stand, wil] you
change the Directive Principles also?

5t Iqawmafs :
vgd RFAE |
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WRITTEN ANSWERS TO
QUESTIONS

Loss suffered by the Surgical Instru-
meng Plant, Madras

*262. SHRI M. s. RAMACHAN-
DRAN: Will the Minister of PETRO-
LEUM, CHEMICALS AND FERTILI-
ZERS be pleased to state:

(a) whether Government gre aware
of the facy that the Surgical Instru-
ment Plant in Madras, a unit of
1.D.P.L, is incurring heavy losses year
after year;

(b) if so,
therefor; and

what are thz reasons

(¢) whether Government have tak-
en any action to rectify the defect.s
and make the unit a viable one; if



