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SHRI KALYAN ROY; He has gone away 
under the impression that it will be taken up 
after the Calling Attention. 

DR. RAMKRIPAL SINHA: The next Bill 
is in the name of Shri F. M. Khan who is 
again not here. The hon. Members who have 
to start the debate are not present in the 
House. 

MR. DEPUTY CHAIRMAN: I cannot help 
that. There is no consensus in the House in 
favour of encroaching upon the time for non-
official business. I do not think that the 
Chairman said that the time for non-official 
work should be taken for other  things. 

SHRI KALYAN ROY: He said Calling 
Attention would continue. 

MR. DEPUTY CHAIRMAN: I am also 
saying the same thing. It will continue after 
five. 

DR. RAMKRIPAL SINHA: Those 
Members who have to initiate the debate are 
not present in the House. 

MR. DEPUTY CHAIRMAN: We will take 
up Bills to be introduced. Shri  Shiva  
Chandra Jha. 

THE       CONSTITUTION       (AMEND-
MENT) BILL, 1980. 

(Insertion  of    new   article  24A) 

 
THE FILIBUSTERS IN PARLIAMENT 

BILL. 1980. 

THE       CONSTITUTION       (AMEND-
MENT)  BILL, 1976—Contd. 

(To Amend articles 15, 19, etc.) 

MR. DEPUTY CHAIRMAN: Mr. Shiva 
Chandra Jha may continue his speech of 18th 
May, 1979, if he likes. 

The question was put and the motion was 
adopted. 

THE       CONSTITUTION       (AMEND-
MENT) Bill, 1980. 

(To amend    articles 4 and 80      and 
omission of the Fourth Schedule) 

Thg question was put and the motion was 
adopted 
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THE LEADER OF THE OPPOSITION 
(SHRI LAL K. ADVANI): Mr. Deputy 
Chairman, Sir, there is no one from the 
Treasury Benches. I do not think we can 
proceed. The House should be adjourned 
immediately. Is this the way in which, this 
House is to be treated; I would request you to 
save the Parliament from this kind of cavalier 
attitude. It is for the first time that this has 
happened when there is not a single Minister 
here. 

SHRI LAKSHMANA MAHAPATRO 
(Orissa):... It is contempt of the House. 

AN HON. MEMBER: I suggest that the 
House should be adjourned till the Minister 
comes. 

MR. DEPUTY CHAIRMAN: The point 
raised by the Leader of the Opposition is very 
correct. The Minister should have been here. I 
think we cannot too strongly impress how 
important it is that the Government must be 
represented at all times when discussion takes 
nlace in the House. I hope that the Minister 
concerned and all other will take note of it. 
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DR. RAMKRIPAL SINHA (Bihar): Sir, I 
am on a point of order. My point of order is 
this: Can we proceed with a discussion on this 
Bill when the Mover of the Bill is not present 
in the House? The Members who are making 
speeches here have got the right to receive a 
reply from Die Member who has introduced 
the Bill, NOW that the Member who has 
introduced the Bill is not present in the House, 
can we proceed with this-Bill? What is the 
precedent and what is your ruling? It is a 
Private Member's Bill and the Private Member 
who has introduced the Bill is not present in 
the House. How can he reply to the members 
when the time of reply comes? So, how can we 
proceed with this Bill? \ want a ruling from the 
Chair. 

SHRI LAKSHMANA MAHAPATRO; 
The hon. Member will get the proceedings, 
read them and then reply; let the Chair give 
the ruling,. 

MR. DEPUTY CHAIRMAN; I think a very 
clear point has been raised. I think the point is 
whether in the absence of the person who has 
introduced the Bill or the Member in charge of 
the Bill, we can proceed with the discussion. 
Well, one way would be that since the House 
is seized of the Bill, the only way in which it 
could be disposed of is by a vote of the House 
and a motion. Even if the Minister or the 
Member is not there, the House has to say that 
the Bill is rejected or the motion in regard to 
the Bill at this stage is accepted or not 
accepted. So, we have two courses open 
before us. One is to immediately proceed with 
those questions and put those questions and 
decide the fate of the Bill at this stage.  
Another  course    is  that  since 
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the House is seized of the Bill and there are 
some Members who are interested in 
speaking, we hear them and then proceed on 
with what the procedural  requirements  are. 

DR. RAMKRIPAL SINHA: He has the 
right to reply. How can he reply without 
listening? 
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SHRI S. W. DHABE (Maharashtra):   Mr.   

Deputy   Chairman,  Sir,   it 
is an important Constitution (Amendment) 
Bill moved by Mr. Bhupesh Gupta, i would 
only touch upon some aspects of this Bill and 
not the entire Bill  which, I think,  has  got  a  
very 
important significance. This is required to be 
included in our Constitution. 

Sir, under clause 3 of the Bill it is proposed 
to amend Art. 19 of the Constitution. Article 
19(1) (c) at present says that all citizens shall 
have the right to form associations or unions. 
The amendment proposed says: — 

"(c) to form association or unions or 
bodies for collective bargaining: 

Provided that such a right shall not be 
available to form a communal,, a 
separatist or an anti-secular association 
union or a body1*; 

This introduces a new element in the 
Constitution which has been absent uptil 
now—that is, to form bodies for collective 
bargaining. The objective is very important in 
industrial relations field. Today the 
Government has not got either a national 
trade-union policy or an Industrial Relations 
Policy in which collective bargaining, can 
have an important part to play. 

fThe    Vice-Chairman    (Shri    V.    K. 
Lakshmana Gowda) in the Chair] Sir, in 

view of the constitutional provision, it has 
become a fundamental right of any person 0r 
employee to form a union if there are 7 
persons and it fulfils the conditions given 
under the Indian Trade Union Act, 1926. The 
number of unions is multiplying.    Prom a 
figure of about 

4,000, these have grown to more than 20,000 
trade unions in our country. In one industry 
itself in Madras—the State Electricity 
Board—there are 32 unions, including 
industry-wise union, craft-wise union and 
sectional unions. And now a new category has 
been added—the backward community union. 
It has become very difficult for any 
organisation to deal with such unions. If we 
take the case of railways, there are about 700 
occupations, if unions are formed in every 
section—like the Station Masters' union, 
Ticket Collectors' union etc.— then you will 
have to deal with 1,500 representatives and 
will require a very big hall for discussion of 
any proposal. This mushroom growth of trade 
unions is not only affecting industrial 
production but also the cause of labour. Up till 
now the ques-tions were decided by the Indian 
Labour Conference or under some conventions 
laid down by the Labour Ministry. Under the 
Madhya Pradesh Act and the Maharashtra 
Act—and also under the Gujarat Act—there 
are legal provisions for the collective 
bargaining agent to be decided by the 
verification method. Today, there is a loud cry 
that it should be also by ballot. I am certain in 
my mind that the ballot system will never help 
the working class. It is only the verification 
method of membership which is going to help 
and which will always give a proper and true 
collective bargaining agent, because the 
collective bargaining agent postulates the as-
pect and background that the trade union is 
functioning there and func-tioing properly. 

Without paid membershio no trade union 
work can be done either administratively or 
agitationally. Though we have been 
canvassing for the last thirty years, in the 
Industrial Disputes Act or the Trade Unions 
Act of 1926 no amendment could be made 
that one union can. be recognised in one 
industry and that it will be the sole bargaining 
agent. An argument has been made at a 
number of places 
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including this forum that it is not possible to 
have one such collective bargaining agency 
unless the Constitution is amended and the 
freedom of forming trade unions will be 
affected even if the right is granted under the 
existing constitutional provisions. That is 
exactly the reason why this amendment has 
been brought, to clarify, though I am of the 
opinion that even under the present 
Constitution it is possible to have a law where 
one trade union can be statutorily recognised 
for the purpose of collective bargaining. But, 
in order to clarify the position, it has been 
clearly stated in this Bill that under the 
Constitution Parliament will have a right and it 
will be the fundamental right of the workers to 
have collective bargaining with the employers 
Sir, what is the state of affairs? It is that, even 
today, when the Ministry of Steel called a 
meeting of the representatives of the steel 
industry, i was told that there were 100 
representatives of workmen coming from all 
over India for discussions. In every industry 
even if a small union is formed—and they 
form a national centre—and if all the national 
centres are invited, the minimum number 
would be 10 to 15. And the worst thing 
happened last time when we had to send a 
representative to the ILO. Though the INTUC 
was the largest representative organisation 
having the largest membership in the country, 
putting together all other organisations, the 
representative of some other organisation was 
sent as leader of the delegation. Not only that 
even if the INTUC's membership is the 
largest, it is given only one seat in any Com-
mittee along with those who have a 
membership of five or six lakh where-as 
INTUC's membership is 30 lakhs. I am saying 
that for the purpose of agreement, when we 
have discussions with the recognised union 
under the Industrial Disputes Act of 1947, 
people can say that we can sign an agreement 
with you, but so far as negotiations and 
settlements are concerned,   we   must    take   
all the unions, 

whichever are existing, into consideration 
and hold discussions with them- 

THE VICE-CHAIRMAN (SHRI U. K. 
LAKSHMANA GOWDA): But what is the 
solution? You do not want balloting, either. 

SHRI S. W. DHABE: I am coming to the 
solution. I have already said about the solution 
also. The solution is, first we must accept the 
principle of collective bargaining. If we 
accept the principle of collective bargaining 
and the right to collective bargaining, then this 
bargaining has two aspects. Today the right of 
forming unions is restricted only to the 
industrial workers. There is no such right to 
Government servants or civil servants to form 
unions. They have only associations. The right 
of forming unions is given t0 them in other 
countries. Now, once the unions are formed 
and they have a right to collective bargaining, 
the only remedy available is, under the law it 
should be possible to evolve legislation by 
which the collective bargaining agent can be 
identified. The National Labour Commission 
on this issue has said—and a proposal also 
was given—that an industrial Relations 
Commission may be established. 

DR. RAMKRIPAL SINHA: Sir, is Mr. 
Dhabe speaking on the Amendment Bill? 

THE VICE-CHAIRMAN (SHRI U. K. 
LAKSHMANA GOWDA): The Bill is so 
comprehensive that you can speak on any 
number of subjects. 

SHRI      LAKSHMANA MAHA- 
PATRO:    Mr. Sinha has        not seen the 
Bill probably.    Please read it. 

SHRI S. W. DHABE: It is on the first 
page. Clause 3. It is about Article 19   (c)   of 
the Constitution. 

Sir, 1 was on the question of bargaining 
agent. An Industrial Relations Commission 
has to be consti- 
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[Shri S. W.  Dhabe] 
tuted and the industrial Relations Commission 
has to decide that if you have one union it will 
be the sole bargaining agent and if there are 
more unions, if the membership difference is 
not much—it has been -fated—then a ballot 
can take place. But t0 have ballot in the 
railways or the Posts and Telegraphs all over 
Lidia will be such a costly affair that it will not 
either help the indus-tiy or the cause of the 
union. Therefore, Sir, the most important as-
pect which is lacking in our Constitution is 
about collectve bargaining and the   bodies   
for   collective  bargaining 

so   that   the   citizens   shall  have       a right   
not  only  to  form     associations but also to 
claim that the associations shall be    the    
collective    bargaining ftgents.    All over the 
world even    in the USSR where production    
is good, the  collective bargaining system  has 
been given a very important    place. Further,    
it has been    stated that if the employer refuses 
to bargain, the workers shall have a right to go    
on strike.      Therefore,    Sir,   if our    in-
dustrial relations are to be improved, it  will be 
very  essential    that      the workers are given 
this right.     If company unions are to be 
eliminated   and the workers are to feel that 
real representatives are there for their welfare 
and for strengthening their cause, this idea of 
collective bargaining must be given    a    
proper    place   in    the scheme of things.    In 
the discussion on  the  President's  Address    
also    I have stated that the time has    come 
when the trade unions or the collective 
bargaining agents or the representative unions 
should also be    associated  right from the    
process    of planning.   Now everything is 
planned and then trade unions are asked    to 
foHow a  certain policy.    If we    are really to 
involve the working    class and the trade 
unions, there must    be a national  trade union 
policy  under which the trade    unions    should   
be consulted in every process of   economic 
planning.    If   planning   is done with their 
consent and if a target   is 

fixed,    i am certain it will give better results 
than now when  they are asked to come to an 
agreement. That is an artificial way of involving 
the workers.    Unless    their   involvement is 
made real,   nothing will come out. Therefore,    
the last time  when    the Constitution was 
amended,    the most important  right  included  
in  it    was about the worker's    participation    
in the management.    On that,    the previous 
Government  had appointed      a committee and 
the report was almost ready.    It was also said 
that the report would be discussed.   It is 
possible that the private compaines  and    the 
private employers will     not      accept the 
worker's participation in management as a 
principle and    will never allow their employees 
to    become    a part and parcel of the industry.    
And that  right  can be challenged     under 
Article 19 of the Constitution.   Therefore,    an  
amendment    is    suggested. The right to legal 
aid  and the right to workers' participation 
should have precedence    over    the    
Fundamental Rights.    Otherwise,    even if a 
legislation  is  passed,     it is   possible  that in 
courts    that    legislation    will    be struck 
down  and  it    will    be    held ultra  vires 
because of the provision under    article    19.    
Therefore,    this amendment  is  very important.      
The question is whether the courts should have 
a right to strike down a legislation if it    affects    
the    Fundamental Rightei'and if a  legislation 
is  passed in pursuance of the Directive Princi-
ples of the Constitution.    The amendment 
proposed here is that it will not be   open to the 
courts to challenge or strike down  a    
legislation like     the workers'   participation.    
I  have given an example that it is      against      
the Fundamental Rights. 

THE VICE-CHAIRMAN (SHRI U. K. 
LAKSHMANA GOWDA): Mr. Dhabe, you 
will have to conclude now. 

SHRI S. W. DHABE; Sir, the last point I 
want to make is that in our country if we 
really want to    make 
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progress, the question of unemployment has to 
be solved. Not only that there is no equality in 
economic status or social status, the 
unemployment problem is not at all tackled on 
a scale such as to give employment to 
everybody. In the State from which I come 
there is an employment guarantee scheme .for 
the rural areas. Everybody who wants work 
can be given work. I do not know why it has 
not been extended to other States. One of the 
reasons against acceptance of this scheme is 
that it will give rise to inflationary pressure. I 
think, Sir, it is not a correct approach. When 
everybody talks of the right to work, we are 
not ready to accept that it should be a part of 
the Constitution. Therefore, Sir, in clause 7 of 
the Bill it has been provided that all citizens, 
men and women equally, shall have the right 
to work and adequate means of livelihood. 
And, Sir, this is a very important right that all 
the employees are demanding. Now is the 
time when the Government should come with 
a policy on employment and accept this very 
important amendment proposed by Mr. 
Bhupesh Gupta, that all the citizens shall have 
the right to work in this land. Without 
employment and without work, without 
remunerative work, no social or any other 
status can go up or the living standards can go 
up in this country. And. therefore, unless we 
take this responsibility, unless we keep as a 
cardinal principle of our administration that 
every person has a right to employment, no 
progress is possible in this country, and 
discrimination will never go. I, therefore, 
suggest to the hon. Minister that, such an 
important Bill as has been moved by Mr. 
Bhupesh'Gupta and the principle underlying  
it,  he  should  accept. 

SHRI       LAKSHMANA MAHA- 
PATRO: Sir, as you see from the Bill, this Bill 
was introduced long back before the Forty-
second (Amendment) to the Constitution of 
1976 and much earlier than the Constitution 
Amendment that was brought by the   Janata 
Party when it was in the 

Government. So many things which were 
proposed in this Bill by the hon. Member, 
Shri Bhupesh Gupta, were attended to when 
the amendment was brought in by Mrs. 
Gandhi in the year 1976. Some of them were 
undone by the Janata rulers later and some 
still remain to be attended to. That is why 
there is now the need to speak on this, at least 
on those matters which have not been 
attended to so far. 

Sir, we do not know when the leaders of 
this country will stop speaking about the very 
acute and at the same time cronic problems of 
the country, namely, poverty, unemployment 
and the like and sometimes also the rise in 
prices. These are burning problems. Sir, these 
are matters of which we have been hearing. 
Everyday you hear a leader, whether he is in 
the ruling party or in the opposition speaking 
about these problems But when it comes to 
the solution of these problems, he tries to 
draw himself to some background. The reason 
is that, in a way, if he ever happened to be the 
ruler or associated himself with the ruling 
party, he has been responsible for these 
problems. That is why he cannot stand the 
opposition of the people who were »affected 
by these problems. 

Sir, there are very general remedies 
proposed for these maladies of the country, 
and as any general medicine does not work for 
all specific diseases—they require specific 
medinines—they have never worked. 
Therefore, in the background of the bad 
economic situation in the country, the crisis 
that we are facing, the big problems and the 
draconian forms they have taken, we need to 
consider how far such a proposal that has been 
mooted in the Bill by comrade Bhupesh Gupta 
is relevant. 

I just want to tell you how it is very very 
essential in the countext of the events that 
have happened in the country for the past few 
years. Sir, only recently when we have 
crossed the general election for    Parliament, 
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[Shri Lakshmana Mahapatro] 

We heard the slogan-shouting and anti-slogan 
shouting in relation to communal activities, 
authoritarian activities and so many other 
things. Sometimes for the stability of the 
Government which is very much needed for the 
country were the shouts from some other sides. 
That way we had the experience for the last 
few months, and at last that phase was over 
and the Lok Sabha was constituted. And how 
we are faced with the real problems of the 
country. The Constitution, when it was framed, 
took note of the conditions of the people, their 
traditions, their culture, etc. and the framer^ of 
the Constitution said that this will be the 
programme of action, this will be the project 
report for the people who will be on the saddle 
of governance. As time rolled on it was found 
that it proved ineffective. The things very 
much needed for the socio-economic 
transformation of this country are not being 
attended to. It is therefore that Comrade 
Bhupesh Gupta has brought these amendments 
which also cover a wide range of things which 
all point to one thing, that is, the socio-
economic transformation of this country. If 
you go a little minutely into it, you will be able 
to See that all his endeavour in these 
amendments is to attend to those people who 
have been neglected so far, the toiling people, 
the children, the minorities, the weaker 
sections, the backward classes, the Scheduled 
Castes and Scheduled Tribes, people who are 
surging in poverty, people •urging not in 
wealth but in poverty, the basic necessities of 
life. He has also in a way told us that we have 
enlisted a number of freedoms as fundamental 
rights for our people, but in effect only two 
unwritten freedoms are being enjoyed by the 
people. One is the freedom to die starving 
under the sun. The other unwritten freedom is 
to make as much property as possible by any 
means that you have at your command. These 
are the two freedoms that are really being 
enjoyed by    the people. 

Rich people are able to concentrate all the 
wealth in their own hands by one freedom 
while the poor people, for whom we never fail 
to shed crocodile tears whenever an 
opportunity arises, are making use of the 
second freedom, that is of starving and dying 
in the sun on the streets. If in fact you are 
interested to give the people of our free 
country some freedoms, the freedoms that 
have really to be given are the freedom or the 
right to work, the right not to be exploited, the 
right to have their due by collective 
bargaining, the right not to be oppressed by a 
person who has been oppressing for long 
years. This is what should really be written 
into the Constitution. This is what we should, 
really work for. This is what Comrade 
Bhupesh Gupta says in his amendments. 

Before I go into the details of the 
amendments I wish to tell you, 1947 brought 
us independence and along with that came a 
law called the Industrial Disputes Act which 
was meant to safeguard the interests of 
industrial workers. But what was done 
thereafter was to send workers from pillar to 
post. The worker has to run for years from 
court to court against a ferocious, tyrant-like 
management. Sometimes the workers die 
before the proceedings are over in the courts. 
That is what the Industrial Disputes Act tells 
you. Does it not require change? That is what 
the workers who met in a conference decided. 
If the trade union movement has to function 
properly, the workers have to do collective 
bargaining. When they place a charter of de-
mands before the management, the 
management very delightfully tells them that 
they have no time to attend to their demands. 
What are the ways open to the workers? Either 
they should file a dispute and ru.u to different 
courts, or ask the management to attend to 
their demands right then and there. They try to 
do it, but unfortunately the word used for that 
is 'gherao'. What has happened thereafter?    
The    matter    was taken 
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before the courts and our courts have said that 
'gherao' is something illegal. What is then the 
remedy open to the workers? They have 
certain problems which are not being attended 
to for years. They have certain problems and 
any common man with prudence will agree 
that they should be settled. All the .same, the 
management on this pretext or that pretext 
does not give them their due. Should they not 
have the right to say: Our demands should be 
settled here and now. But the management 
carries over the matter for years. Is it not our 
experience? Therefore, they are not only 
exploiting, but are also cheating the workers .   
. 

THE VICE-CHAIRMAN (SHRI U. K. 
LAKSHMANA GOWDA): How much more 
time you will take? 

SHRI LAKSHMANA MAHAPATRO: 
Twenty to twenty-five minutes, if you allow. 
But you are all-powerful. 

THE VICE-CHAIRMAN (SHRI U. K. 
LAKSHMANA GOWDA); Five minutes. 

SHRI      LAKSHMANA MAHA- 
PATRO: This i3 how a man is being esploited 
and treated by the law. This is one example. 

Then came the Janata rulers. We all had a 
taste of their industrial relations policy. They 
wanted to bring a Bill under which even the 
right to strike wa3 sought to be denied to the 
workers. Thanks to Providence, they were 
ultimately thrown out. Otherwise, one 
shudders to think what the condition of the 
working elags would have been under that 
law. Thanks also to the working class of this 
country, they stood united and fought against 
the repressive measures of the Janata Party. 

As I was saying, there are very many 
matters touched upon by the amendments 
proposed by Comrade Bhupesh Gupta.   He 
has also told you 

something about secularist! ,. Two beautiful 
phrases were brought into the Parliament by 
the Janata rulers One is 'genuine non-
alignment'. Mere 'non-alignment', they 
thought, was adulterated, like their own party 
which was an adulterated party. Naturally an 
adulterated fellow will see everything 
adulterated. The second expression they were 
fond of using was 'secularism' which they 
wanted to define, as if it was something 
unknown. Sir, you were here when they 
wanted to define 'secularism.' They were 
interested in a very deep game. But their bluff 
was called. Our people managed to do it. 
Anyway these were words which were played 
upon and, therefore, he has made references to 
them. He has prohibited the right of collective 
bargaining being given to bodies which are 
anti-secular and commui'iai. Sir, therefore, 
that way the importance of such proposals you 
can visualise. 

Now, the last point as you have just 
cautioned me about my limit of time .   .   . 

THE VICE-CHAIRMAN (SHRI U. K. 
LAKSHMANA GOWDA): Your time is 
already up. 

SHRI       LAKSHMANA MAHA- 
PATRO; The last point I want to cover is in 
relation to the Directive Principles. Sir, he has 
made it clear in the Statement of Objects and 
Reasons that the Directive Principles should 
really be the principles which should be 
worked upon. But, unfortunately, the framers 
of our Constitution said that they should not be 
enforceable, though at a later time it was stated 
that they will be given precedence over the 
Fundamental Rights. Yet many things remain 
to be attended to. What has been the 
experience? The experience has been that 
though the fundamental law of the country 
wanted, in particular, a policy towards 
securing all these things that are put there in 
article 39, it is never attended to, as everything 
in this country is followed in breach. 
Therefore, he hag put it very clearly 
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that  this  should be  given  a     proper place   
.   .   .   (Time bell rings). 

As I told you, Sir, the whole of Part IV 
enumerating the Directive Principles of State 
Policy relates to children, ladies and other 
weaker sections. So, Sir, this amendment that 
he has proposed is very much necessary. I 
believe, every section of this House will be 
supporting that. 

The last thing that I want to point out is 
thin, He has also drawn our attention lo a very 
important fact of life. Sir, everyday you find 
poor workers' provident funds not being paid. 
The Government is not able to get their dues. 
Who are the defaulters? The great 
monopolists, the richest of the rich of the 
country. They are the people who are capable 
of taking matters before the court. And what 
happens with the money? A person like Birla 
has to pay R9. 10 crores to ... (Time bell 
rings). What do the Birlas, the Tatas and the 
Bangurs do? They use it in building a second 
plant. They are exploiting the workers anfl 
cheating the Government in many things. That 
is what you are perpetrating, and the Govern-
ment is not only a silent spectator in many 
cases but is also a share-taker. This is my 
charge against not only the present 
Government which was also earlier there in 
the saddle, but also against the Government 
which has just lout its seat. And yet they say 
that they are interested in the welfare of the 
down-trodden the teeming millions. Sir, what 
is the difficulty in giving a young man of 18, 
whom vou are not able to provide a job, at 
least the right of vote? He will -give you the 
proper place; he will cut you to size. You put 
so many things in your manifesto but you do 
not implement them.. . (Time bell rings). Sir, 
this amendment is good for the country. 

SHRT AMARPROSAD CHAKRA-
BORTY (West Bengal): Sir, the Bill kas been 
brought forward with    the 

avowed object of seeing that the Directive 
Principles and some rights which are enshrined in 
the Fundamental Rights in Chapter III of the 
Constitution of India are protected. Firstly, the 
mover of the Bill has laid emphasis on the 
provisions of Article 19 of the Constitution 
regarding collective bargaining. It has been held 
by the different High Courts and the Supreme 
Court that it is a fundamental right of the workers 
and employees of this country to form trade union 
organisations. But there are certain hindrances 
with regard to collective bargaining. There are 
some limitations also so that the trade union 
movement with the avowed object of , collective 
bargaining is very difficult to be carried out for 
the interests o' the workers and employees. Mr. 
Gupta's Bill has that object in view. Sir, we have 
seen what has happened in the past 30 years. We 
have passed the Industrial Disputes Act in 1947. 
Firstly, there was much confusion regarding the 
definition of a worker, how the collective 
bargaining will take place and what will be the 
nature of 
collective bargaining. The character of trade 
union movement has completely changed after 
1947. In pre-1947 1 period, the trade union 
movement was primarily organised to fight 
against the British imperialism, jf you go back to 
the days of Shri Chitranjan Das and Netaji 
Subhash Chandra Bose, you will find that they 
always emphasised the need for unions and as-
sociations as a matter of right primarily with the 
object of fighting against the British imperialists. 
But the whole outlook has changed after the 
transfer of power. Those who believe in scientific 
socialism or those who believe in the class 
struggle have to be protected. Our belief is that 
the power is concentrated in the hands of the 
capitalists and they are ruling the country through 
the ruling party. Unless there is constitutional 
protection given to the workers, employees 0r the 
working sections of the society, their rights and 
their achievements cannot be protected,   it is OHT 
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experience that in India, after 1947, some 
trade union organisations were formed to 
siupport Government action. There are ijome 
other trade union organisations which have 
been formed and which have worked at All-
India level and the State levels. But they have 
no rights and no powers, even though they 
have been enshrined in the Constitution. In 
actual practice, that right is not exercised in a 
proper way. It is because the employers have 
been invested with greater power and the 
Government's help is with them. So, it is very 
difficult for the poor workers and the weaker 
sections to organise themselves for the 
purpose of collective bargaining with regard 
to wages, with regard to working hours, with 
regard to provident fund benefit, with regard 
to the definition of the workman, with regard 
to their leave facilities, holidays, etc. That is 
why. Sir, if the Constitution gives a direct 
protection to these weaker sections of the 
society, a right to organise themselves and 
form a union, the interests of the workers and 
the poorer sections would have been served. 
So, Sir, if the Constitution gives this pro-
tection, the workers' cause which has been 
pursued so long would have been helped. The 
workers will hold you in good esteem and will 
give you their wholo-hearted support. 

Sir, we often hear that ours is a social 
welfare State. From 1947 onwards, till this 
time, some statutes have been passed, namely, 
the Industrial Disputes Act the Provident Fund 
Act, the Factories Act, the state Insurance Act, 
etc. presumably to show to the world that 
these are the statutes which are meant for the 
benefit of the workois and the weaking 
sections ef the society of this country. But, Sir, 
because of legal contradictions because of 
variation of oPini°n in different High Courts 
and tribunals and the Supreme Court, to this 
date, the workers could not achieve their aim. 
So, toward t that goal, to enable the workers 
U\ achieve their aim, I think, tfais Amei»< 
ment which is sought   to 

be made in the Constitution by the Mover of 
the Bill has to be supported and it should be 
given effect to in the best interest of the 
worker. Otherwise, Sir, if there is no power 
vested with them, if they have no scope, if they 
cannot approach jointly, if they have no 
bargaining power, the workers' interests cannot 
be served. Sir, we may say loudly that we are 
for the weaker sections. But what has hap-
pened in the country is crystal clear. The 
collective bargaining could not be carried out 
to their benefit because the capitalists are very 
powerful. And virtually, Sir, for the last five or 
seven years, only 20 families, 20 industrial 
groups are ruling our country. The Reserve 
Bank Report goes to show that the Tatas have 
doubled their capital 0nly in five years, that the 
Birlas have doubled their capital. The Thapars, 
the Singhanian, etc. are the 20 families that are 
ruling the country. But the workers working M 
ith these capitalists are being exploited. The 
workers are contributing for their capital and 
the capitalists are amassing wealth. But the 
workers ha.ve no right to fight out on the basis 
of the principle of collective bargaining to 
achieve their rights and privileges. Therefore, 
Sir, this should be in the statute book so that 
there can be Central supervision. 

Secondly, Sir, regarding the Directive 
Principles and the Fundamental Rights, we 
have argued and we have argued so much 
during the emergency period. The power of 
the judiciary was attempted to be taken away 
by them. Taking the precedents of England, 
some parliamentary authoritarianism was 
sought to be established But later on, it was 
rectified. At that time also, we argued about it. 
The Directive Principles are there on the body 
0f the Constitution. You will remember. Sir, 
up to this date, these Directive Principles are 
not given effect to by many a State. 4 P.M. 
Why many? Most of the States have not done 
it. The right to employment and the right to 
free education is there.      Though 
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[Shri Amarprosad Chakraborty] some of the 
directive principles    are on the statute book or 
in our Constitution for the last so many years    
but there are only a few States which have done 
something in regard to them and their number 
can be counted on fingertips.    It is only in West    
Bengal that we have made Education free up to 
the  10th standard.    They are now trying to give 
effect to some more directive principles 
particularly in regard to right to work.    But 
there are difficulties.   As you know, Sir, in a 
capitalist  form   of  Government   it  is   very 
difficult    to give    effect to any    programme  
through  directive  principles. So,  how can the 
problem be solved? Of course, here may be 
some exceptional  countries.   I  have  seen  
things in Japan, in Germany and also in the 
Soviet   Union.   It   is   only   in   those 
countries which have a socialist system of 
Government believing and depending on the 
theory of class struggle,  that this problem can 
be solved, where   the  means  of  production  
can be distributed equally among the people.   
So, there is little hope here.   So long as the 
present form of Government remains, the right 
given by the Constitution    is very    difficult to   
be achieved.   But the suggestion made in this    
Bill    that    directive    principles should  be  
given  effect  to  should be seriously  considered.   
At   least   some committee should be set up to 
see that the    directive    principles    are    given 
effect to by all the States.   Otherwise it is futile 
and useless to keep them on    the   body   of   
our   Constitution. (Time bell rinffp). Sir, I am 
just finishing.   I have to touch only two points. 
Sir, at   least a provision   should   be made that 
the directive principles laid down  in  our  
Constitution  should be given effect to and so far 
as it is possible within the present structure of 
the Government and the society every effort  
should  be made  to  implement these   directive   
principles.   But,   how should it be done? 
Several suggestions have been given in the Bill 
and amendments  have  been suggested.   The 
right to work or right to employment, 

so that people get at least a square meal, 
should be given effect to. If the weaker 
sections, workers, labour- 

      [ ers and employees have the right to work or 
they can earn a fair wage. Thece principles 
should be given a binding force, by this 
amendment, in the Constitution. In order to 
achieve this avowed object, there should be an 
fimendment and this amendment should     be 
accepted so that it may be 

     I given effect to through the Constitution. If 
we do that we can reach our goal of doing 
something for poorer sections who are 
otherwise becoming poorer and poorer and 
rich people are becoming richer and richer. 
You can give effect to this change so that the 
poor people are given some benefit and they 
may have at least two square meals. If we do 
that then only the real theory of socialism can 
be successful, in part, at least, because I do 
not belive that this Government can solve the 
problem wholly,' as it works for industrialists 
and capitalists only. With these words, Sir, I 
support this amendment. 

THE MINISTER OF LAW, JUSTICE AND 
COMPANY    AFFAIRS    (SHRI SHIV    
SHANKAR):  Mr. Vice-Chair-man, Sir, Shri 
Bhupesh Gupta has introduced  the Bill for 
amendment o* Articles 15,  19,      31, 31C, 32, 
39,  124, 226, 311, 326 and 368 and for the in-
sertion of new Articles 39A, 46A, 50A, 51A and 
a new part XXA.    1    must submit that the 
discussion on this Bill stated in this House     
somtime      on 27th April 1979.   Wide-ranging 
discussions took place and quite a lot has been 
said about the various Articles, particularly with 
reference to Articles 15,   19 and 39 because the 
questions were with reference to    reservations, 
association and also Directive Principles.   
Though, of course, other aspects also have been 
stressed to a very great extent, I would not like 
to go in detail but 1 would like to make my sub-
mission as a lawyer—like argument so that I 
should be brief with reference to eaeh Article 
and 1 should give pro- 
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per reasons as to why I am not able t0 accept 
tie amendments. 

Sir, Clause 2 of the Bill is with reference to 
Article 15(4) and what has been    said is that    
after the    words "backward    classes',    the    
words    'or economically weaker sections' shall 
be inserted:    Well, Sir, according to my 
submission, this amendment does not seem to 
be necessary having regard to  Article  46  itself  
which  is  in  the Directive Principles, which 
says;   that it is the duty of the State to promote 
with special care the educational and economic    
interests    of    the    weaker sections of the 
people.   This is something that  has  been  
ordained in the Directive Principles themselves.   
Once it is so,  then it  is a matter for the State   
to  bring  in  the  legislation   to translate the 
Directive Principles into a reality.    Therefore, 
by merely bringing    in    this    particular    
expression "weaker   sections"   after   the   
words backward  classes,  in  my  submission, 
the matter does not get solved. Already the 
power is there.   It is only a question of 
exercising that power and I am sorry that by 
amending Article 15(4), we  would   create  
more  complications unduly,   than   warranted.   
In   fact,   I may submit that no doubt, the 
expression   'weaker   sections'   has   not   been 
denned in the Bill, but would obviously include 
the  Scheduled Castes  and the  Scheduled   
Tribes,   as   is   evident from Article    in  
question    itself and among others, the 
economically weaker sections   of   the   
society.   The   term 'economically weaker 
sections' is also a term which has not been 
defined and it   is   not   possible  to   define  
such  an expression.   The Government of India 
have   appointed  a   Backward   Classes 
Commission which, so far as the all-India  
spectrum  is concerned,  has  got to go into the 
question of determining the criteria for the 
backward classes, though    of course,    
according    to my thinking,    the    criteria    
are    already spelt by the various judgements of 
the Supreme    Court   right    from   Balaji's 
case    which    was    decided    by    the 
Supreme  Court  in  1963.     But  nonetheless 
an insight into it might help 

us  to  determine  the  weaker sections so that 
they could be entitled.. . 

SHRIMATI PURABI MUKHO-
PADHYAY (West Bengal): What about the 
economically backward classes? 

SHRI SHIV SHANKAR: I have already 
said that Article 46 takes care of it and, 
therefore, it is not necessary to make an 
amendment in article 15(4). That submission I 
have already made to the House. 

SHRI LAKSHMANA MAHAPATRO: He 
has his own way of answering. 

SHRI SHIV SHANKAR I am also having 
a lot of substance in my submission. If article 
46 has not been translated, you cannot blame 
me for not accepting the amendment I have 
said that so far as artiils 46 is concerned, it 
certainly guarantees all these rights so far as 
weaker sections are concerned. That is 
precisely what I have stated. 

Then. Sir, so far as clause 3 of the Bill is 
concerned, it seeks to amend article 19 of the 
Constitution. The first proposal is to substitute 
the existing sub-clause (c) in clause (1) in that 
article with a view to giving the right to form 
associations or unions or bodies for collective 
bargaining provided that such a right shall not 
be available to form a communal, a separatist 
or anti-secular association, union or body. In 
this connection, I must •submit that so far as 
Jie scope of article 19(1) (c) is concerned, it 
guarantees that right to form associations and 
this is a fundamental right. This right, Sir. as 
the House is aware, is subject to the 
reasonable restrictions that are already 
enshrined in article 19 itself and these 
restrictions could be imposed by the State in 
the interest of the sovereignty and integrity of 
India or public order or morality. Collective 
bargaining, as a concept, is relevant only in a 
relationship between employers and employees 
and these matters, in my submission, are 
already regulated by the provisions of the 
Trade Unions Act 1926 and the Industrial 
Disputes Act, 1947. The ILO Convention  No.   
87   concerning       the 
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[Shri Shiv Shankar] freedom of association 
and the freedom of the right to organis2 and 
also the ILO convention No. 98 concerning 
the application of the principles of right to 
organise and to bargain collectively, recognise 
the right to collective bargaining as flowing 
from the right to form associations. While 
certain restri-cations on these rights can be 
reasonably imposed in so far as they relate to 
the armed forces, the police and the public 
servants enguged in the administration of the 
State, these rights are already available to all 
employees 1° some form or the other. There 
is, therefore, no need for amplification of the 
right gs proposed ;n the Bill. 

What was sought to be argued was that the 
right to collective bargaining will have to be 
ensure'.! within the meaning of article 19(S). 
In fact, from what I have stated it is clear that 
the right to collective bargaining is already 
there. One of my friends, Shri Shiva Chandra 
Jha. speaking today, has observed something 
about compulsory arbitration. Well, I mult 
say, Sir, that once you initiate the concept of 
compulsory arbitration, then perhap3 one has 
to forego the right to strike, as any strike at 
this stage would become illegal. I am and 
aware whether he is a trade unionist. Then the 
question will   be... 

 
(Interruptions) SHRI SHIV 

SHANKAR: I was only trying to say that this 
is something which would create more 
complications than warranted. Therefore, in 
my submission, article 19(1) (c), as it stands 
today, enjoins a right to form associations and 
coupled with the Trade Unions Act, the 
Industrial Disputes Act and the ILO 
Coventions, sufficiently guarantees the right 
to collective bargaining and, therefore, it is 
very difficult for me to accept the 

amendment, as suggested, in article 19. 

SHRI S. W. DHABE: In other countries 
this right is accepted as a constitutional 'right 
and Khe ILO conventions are not a law in our 
land. 

SHRI SHIV SHANKAR:. It is something   
which   has  been   followed. 

SHRI S. W. DHABE: But that is not 
statutory. 

SHRI SHIV SHANKAR; This fe precisely 
what I am saying that none the less the two 
Acts guarantee that right.    That is what I 
have stated. 

SHRI S. W. DHABE: With due respect. .. 

SHRI SHIV SHANKAR: I am not here to 
argue. .. 

SHRI S. W. DHABE: I am not arguing. I 
want you to clarify the position. Under the 
Trade Unions Act or the Industrial Disputes 
Act, 1947, there is no right of collective 
bargaining given anywhere. 

SHRI     SHIV      SHANKAR: The 
spirit of these Acts, if you kindly take into 
consideration, it does give a right .for 
'bargaining... (lntemtp-tions) Sir, it will be 
difficult for roe to proceed.. 

THE VICE-CHAIRMAN (SHRT U. K, 
LAKSHAMANA GOWDA): Let him 
continue,     Mr. Mahapatro. 

SHRI LAKSHMANA MAHAPATRO: I am 
not interrupting him. But he is a lawyer by 
profession, as I understand it, and, therefore, I 
just want to know from him whether pro-
viding under the Constitution and providing 
under the ILO Conventions, or some other 
law, is one and the same thing. 

SHRI SHIV SHANKAR: May I say this 
much ? I can say as a lawyer— as my friend 
has tried to put it—that if something is 
provided in the law, it gives the right and if 
that right is not translated, then you have a 
right 
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to move the High Court under article 226, or 
the Supreme Court under article 32 for the 
enforcement of that right. It is a right by itself. 
Therefore I would not like to go into that Sir. 
But I may submit, it is difficult for me to 
accept the amendment that has been suggested 
with reference to article  19(l)(c).  

So far as deletion of clause (f) of article 
19(1) is concerned, that, of course, I think is 
already on the Statute Bouk inasmuch as the 
fortyfourth Amendment Act has a'ready taken 
care of it. I do not want to dilate on that aspect 
at all. 

With reference to article 19(1) (g), what 
has been proposed is to delete the words 
"trade or business". I may submit that the right 
with reference to trade or business, as 
provided under article 190(g) is not an abso-
lute right. The scope of this right has been 
considerably diminished by virtue of article 
19(6) under which the Government can 
impose reasonable restrictions on the exercise 
of this right in the interest of general public 
and prescribe the professional or technical 
qualifications necessary for practising any 
profession or carrying on any occuption, trade 
or business, or create monopolies even to the 
exclusion, complete or partial, of all citizens 
or otherwise. Therefore, what is sought to be 
proposed is to delete the expression "trade or 
business" from article 19(1) (g). Having 
regard to article 19(6) which empower the 
State to impose restrictions, I am submitting 
that this is not a case of an absolute right so 
far as "trade or business" is concerned. And it 
could be limited in the interest of the society. 
Therefore, it is not possible for me to accept 
the deletion that has been proposed by the 
Bill. 

SHRI LAKSHMANA MAHAPATRO: 
How long do you want to stand guard for 
traders and business people? You are standing 
guard for propertied people for a long time but 
how long do you want to stand guard for 
traders and business people? 

THE VICE-CHAIRMAN (SHRI U. K. 
LAKSHMANA GOWDA): Let him proceed. 

SHRI SHIV SHANKAR; Mr. 
Mahapatro should know that if he 
wants to take away totally the right 
to trade and business, perhaps that 
would be a different case altogether. 
I am saying that this is what the Bill 
has proposed. The Bill has proposed 
the total deletion and I am saying thait 
I am not prepared to accept the total 
deletion. What I am trying to say is 
that sufficient power is there to the 
State under Article 19(6) where- 
under restrictions could be imposed 
and these restrictions could be im 
posed in the interest of the society. 
Therefore, if this be so, it is not a 
case of absolute right with reference 
to trade or business. It is a qualified 
right. And the courts, have time and 
again, taken care of it. That is the 
position which I am trying to explain 
and that is why I am not persuading 
.myself to accept the deletion of the 
entire  clause.    This  is  how  I am 
putting it. 

Then, so far as the expressions "reasonable 
restrictions" and "interests of the general 
public" are concerned, they have been given 
quite a liberal interpretation by the courts and 
always in the interests of the society. There-
fore, I do not think that the freedom that has 
been given in Article 19 is such an absolute 
freedom with reference to trade and business 
so that it could warrant the deletion as has 
beea sought to be made out in the Bill itself. 

Then, Sir, with reference to clause 3(b) of 
the Bill which provides that under Article 
19(2) it should be possible to impose 
reasonable restrictions on the right to freedom 
of speech and expression in the interest of 
cornmu-nal harmony or stopping of monopoly 
control over newspapers and" press media. 
"Communal harmony" is covered   by  the   
expression      "publicc 
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[Shri Shiv Shankar] 
order". That is already there in Article 19(2). 
The clause already exists in this Article and 
consequently specific mention of "communal 
harmony", in my submission, is unnecessary 
since the expression "public order" takes 
within its sweep the question of communal 
harmony also. 

Then, Sir, as regards the insertion of words 
"stopping of monopoly control over 
newspapers and press media", I may mention 
that this involves restructuring of the 
ownership pattern of the newspaper industry 
and this is a matter where one will have to go 
deeper for purposes of understanding the 
consequences of the action. Already there had 
been a lot of clamour that the press is sought 
to be gaged and perhaps, though, of course, 
the second Press Commission was going into 
that, it has also given certain suggestions. 
Perhaps that could be gone into. But, unless 
the full implications of the action with 
reference to the proprietorship of the 
newspapers is gone into, it is not possible to 
accept this amendment as has been suggested. 

Sir, vide clause 4 of the Bill what is sought 
to be said is that clauses 2, 2B and 5. . . 

SHRI A. G. KULKARNI (Maharashtra) : 
You suggested that the proprietorship of 
newspapers should be gone into. It has been 
gone into very many times but ultimately 
under the right enshrined in the Constitution, 
the right to have private property, you cannot 
change that equation unless you have some 
whole decision on structural changes. You are 
not going to do anything and... 

SHRI SHIV SHANKAR: I am saying with 
reference to a clause that has been sought to 
be amended with reference to the Bill and I 
am answering it with reference to that part of 
it. I am not now stating my policy here. 

So far as clause 4 of the Bill is concerned, 
it seeks that clause 2, 2B and 5 of     Article 
31      be     omitted. 

It is a known fact that article 31 related to the 
right to property and this right as a 
fundamental right has been abolished by 
virtue of the constitution (44th amendment) 
Act. However, so far ag the question of 
safeguarding the right to property with refe-
rence to educational institutions established 
and administered by minorities is concerned, 
that has been done and accordingly a 
provision analogous to the proviso to article 
31(2) has been inserted as article 30(1 A) of 
the Constitution. So, having regard to what 
has already been done under the Constitution 
(44th Amendment) Act, I do not think I 
should dilate further on these clauses 2, 2B 
and 5 of article 31. Therefore, I am trying to 
avoid that. So far as the right to property is 
concerned, that has been removed from the 
Constitution as a fundamental right. 

Now, Sir, so far as clause 5 is concerned, it 
seems to amend article 31C with a view to 
substituting the expression "clause (b) or 
clause (c) of article 39" by the expression 
"Part IV of the Constitution" as well as 
substituting the expression "article 14, article 
19 or article 31" by the expression "Part III of 
the Constitution. Therefore, Sir, what follows 
is that the further proposal is to omit the 
proviso to this article. Article 31C, prior to the 
amendment by the Constitution (42nd 
Amendment) Act, 1976, contained the 
expression "clause (b) or clause (c) of article 
39". The 12nd Amendment Act amended this 
article and extended its scope to all the 
principles laid down in Part IV of the 
Constitution so that what was argued at that 
moment was—and perhaps very rightly—that 
the Directive Principles must precede the 
Fundamental Rights because the individual's 
rights cannot supersede the Directive 
Principles. TJiis. is . tl)e position today. To say 
that 'by 44th Amendment, the then 
Government wanted to. restore back the 
position by restoring the scope of this Article 
to article 39(b) ahd (c) as it existed, but since it 
could not be accepted by the Rajya Sabha, the 
position remained what it was is not 
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right. In the 42nd. Amendment as a result to 
the extent Part IV of the Directive Principles 
is concerned, they have been given precedence 
and. there i-s no necessity that even the 
Fundamental Rights should also he brought in 
so that they can be given ascendency. Sir, I 
may submit that it will not be possible to 
extend the scope of this article so as to include 
all the Fundamental Rights guaranteed by Part 
III of the constitution as the rights other than 
those under articles 14 and 19 are not relevant 
for the purpose, such as the right to life and 
liberty; since the right to property as a 
Fundamental Right has been taken away by 
the 44th Amendment Act, article 31 has been 
omitted from this article vide section 8 of that 
Act. Therefore, I feel that the amendment 
which was brought in under 42ndi 
Amendment takes care of Part IV properly and 
so far ag articles 14 and 19 are concerned, they 
have been given protection with reference to 
article 31C and, therefore, to that extent I feel 
that so far as the amendment in article 31C is 
sought, it has no basis. 

Now, with reference to clause 6 and clause 
13(b) of the Bill, I must submit that these two 
clauses respectively seek amendments in 
article 32 and article 226. These seek to curtail 
the powers of the Supreme Court and the High 
Courts respectively to issue directions or 
orders or writs in respect of any law or any 
action taken under such a law with a view to 
give effect to the Directive Principles laid 
down in Part IV of the Constitution or in 
respect of the economic offences or for 
ensuring the collection of taxes and other 
revenues or for eradicating corruption in Gov-
ernment Services. I may submit that if all 
these aspects are to be taken away from the 
purview of judicial review and if the powers 
under article 32 and article 226 are restricted, 
it is possible that an argument could be 
advanced saying that curtailing of the judicial 
power offends the basic structure of tha 
Constitution.   And, there- 
972 RS—7. 

fore, having regard to this, it would be 
difficult for me to accept the amendment to 
curtail the power of judicial review vis-a-vis 
Articles 32 and 226, both. Part XIV-A of the 
Constitution enables Parliament to establish 
tribunals for the purpose mentioned in the Bill 
and to exclude the jurisdiction of all the courts 
except the jurisdiction of the Supreme Court 
under 136.      In view    of this,, 

       in my submission, this provision which seeks 
to curtail the powers of the Supreme Court as 
also the High Courts vis-a-vis Articles 32 and 
226 respectively is unnecessary. 

Sir, clause 7 of the Bill seeks to substitute 
the present Article 39. By the proposed sub-
clau3a (a), 'right to work' is sought to be 
included as a Directive Principle. In my 
submission, Article 41 makes a provision that 
the State shall within the limits of it* 
economic capacity     and development, 

      make effective provision for securing, inter 
alia, the right to work. In view thereof, I feel 
that this amendment is 

      unnecessary inasmuch as it is already 
ordained on the State to take, steps in terms of 
Article 41. What has to be done is to translate 
the Directive Principle into a reality by 
bringing a statute, if necessary. That is the 
submission which I am making, and. 
therefore, the question of amendment to 
Article 39 does not arise. 

Vide sub-clause (b) of clause 7,, it is 
proposed that the ownership and control of the 
material resources of the community shall bs 
progressively owned and managed by the State 
so as to put the State formally on the road to 
social progress. This amendment, in my 
submission, is also not called for as the 
Preamble to the Constitution itself indicate 
that ours is a 'Socialist Republic'. The present 
policy of the Government is also to the effect 
that the materia] resources of the community 
are utilised in such a way that they are put to 
maximum common use and are not allowed to 
remain in the hands of a few individuals. I feel 
that having regard to the Constitutional 
concept, the concept which the people of India 
have given 
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[Shri Shiv Shankar] unto themselves, 
hoping that the socialistic society will be 
established, in my submission, it is 
unnecessary that sub-clause (b) of clause 7 
could be conceived of so that the Constitutioa 
itself could be amended. 

SHRI S. W. DHABE: I want to have a 
clarification. As I understood, Article 41 of 
the Constitution includes right to work 
anywhere in India. la that what he says? 

SHRI SHIV SHANKAR: Sir, I will read 
Article 41. 

SHRI S. W. DHABE: Article 39 clearly 
envisages right to work. My friend is an 
eminent lawyer and knows the Constitution 
very well. Article 41. according to him, 
includes the right to work.   IJI that what he 
says? 

SHRI SHIV SHANKAR: May I just 
read Article 41? 

"The State shall, within the limits 
of its economic capacity and develop 
ment, make effective provision. ________" 
SHRI LAKSHMANA MAHAPATRO: 

Sir, he means that... 
THE VICE-CHAIRMAN (SHRI U K. 

LAKSHMANA GOWDA): Why do you 
interfere? Let him proceed. 

SHRI SHIV SHANKAR: It is included in 
the Constitution, and it has to be translated. 

SHRI S. W. DHABE: Does Article 41 
include it? 

SHRI SHIV SHANKAR: Please bear with 
me. 

"The State shall, within the limits 
of its economic capacity and deve-i 

lopment, make effective provision for 
securing the right to work..." 

This is what I read. 
" .......... to education and to public 

assistance in cases of unemployment, old 
age, sickness . and disablement, and in 
other cases of undeserved want..." 

This is exactly what I said. It covers it, and a 
law could be framed. (Interruptions) I do not 
think I can argue with you. That is the position 
which I wanted to indicate. So far as sub-
clause (c) (if Clause 7 of the Bill is concerned, 
that seeks to provide, inter 

alia, for voluntary agricultural    production 
cooperatives and State farms. This proposal 
cannot be supported as the experience in regard 
to cooperative farms has not  been encouraging 
and such a provision  will create  a sense of 
uncertainty among cultivators and would repel  
future  investment       on land.   Clause 8 seeks 
to reorganise the functions  of Parliament.  
State Legislatures  and  the  services under     
the Union  and  the  States   so  that    they 
become  the      prime  instruments     of 
democratic and social change.    In my 
submission  this  amendment is       not called  
for,   Parliament      and      State Legislatures 
are      already the instruments of democratic 
and social change. The services under the 
Union and the States have stood the test of time 
and they have implemented the socialistic and 
democratic policies enunciated by Parliament 
and      State    Legislatures. Unless we go to the 
extent of saying that the  whole  system  has  
failed  in achieving  the   constitutional   goals,   
I feel that we need not be that much 
disappointed  to  include  Clause  3  by way of 
an amendment.   Clause 9    of: the Bill seeks to 
insert a new Article' 46A with a view to fix by 
reservation definite quota of jobs in 
Government services and     also   in     
Government undertakings for the Muslim 
community  as  well      as for  backward  and 
weaker sections of the community. In my 
submission Article 16(1),   (2)  and (4)  of the 
Constitution takes care of this aspect.   It refers 
to all communities,    including minority 
communities, which could      have a fair and 
equal opportunity in the matter of employment 
or appointments under the State and 
reservations     could be provided. What has 
been said is that reservation with reference to 
backwardness      of citizens—if  any  
community  including the Muslim community 
or sections of he     Muslim community     could 
fall within the ambit of backwardness of 
citizens—in  my   submission,   is   taken care 
of by Article 16 itself.    So far aa Backward     
Classes     and    Scheduled Castes are 
concerned, they are already seeking the benefit 
under this Article. Therefore, I do not think it is 
necessary that we should add Clause 9.   If 
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we add toy Clause % Article 46A, under the 
Directive Principles, and then not translate it 
as a reality, it does not serve any purpose 
Moreover, as a fundamental right it is taken 
care of in Article 16. The proposal to reserve 
quotas for the Muslim community has got to be 
looked into from the point o* ' view of the 
provisions contained in Article 16(2) with 
reference to discrimination on the basis of 
religion. It is very difficult to take a particular 
community and then make a provision because 
it would be hit on the ground that it makes 
discrimination based on religion unless it 
comesi within the ambit of backwardness of 
citizens. Yciu can take a particular section of 
the Muslim community, if they are backward, 
and then you can provide them with a better 
deal having regard to Article 16 itself. That is 
the submission which I thought I should make. 
So fur as Clause 10 of the Bill is concerned, it 
seeks to insert a new Article 50A with a view 
to provide that the State shall take effective 
measures to eliminate the power of money in 
elections ana other democratic processes. 
Morn»y power in election is one aspect which 
has been the theme of discussion in Parliament 
and outside. It is mainly for the political 
parties and the contesting candidates to strive 
for elimination of baneful influence of money 
in elections. , And already the Government is 
contemplating to call for a meeting to decide 
diverse issues and already some steps were 
taken in that regard. Unless we chalk out a 
complete programme, which perhaps would 
form part of electoral reforms, till then it 
would be difficult to immediately bring in 
Article 50A as a Directive Principle and then 
have it as a pious wish. I would rather prefer to 
take stock of the entire situation in regard te 
the electoral reform and then come to sonie 
conclusion. 

Clause 11 of the Bill makes provision for the 
appointment by the President of a Special 
Officer for Directive Principles of State Policy 
and enumerating his duties. It further provides 
that  Parliament  or  the  State  Legis- 

 
lature, as the case may be, may by resolution 
appoint a Committee for reviewing the report 
made by the Special Officer and for making 
recommendations in this regard to their 
respective Legislatures. It is considered that it 
will not be an easy task to survey the progress 
made by the Governments of the Union and 
the States in implementing such a large 
number of Directive Principles over a period 
of 28 years since the promulgation of the 
Constitution. A number of laws have been 
made to implement the provisions of article 
39(b) relating to ownership and control of the 
material resources of the community. Since 
ours is an agrarian country, the main item of 
material resources, is no doubt, agriculture. 
The institutions of hereditary proprietors and 
other intermediaries like Zamindars and 
jagirdars have been abolished. Legislations has 
been undertaken for the improvement of the 
conditions of the cultivators as regards 
security of tenure fair rents, etc. and for fixing 
a ceiling which may be held by an individual 
owner Similarly, a large number of laws have 
been enacted to implement the directive in 
article 40 to organise, village panchayats. For 
the promotion of cottage industries, which is 
enshrined in article 43, a number of Boards 
like All India Khadi and Village Industries 
Board, All India Handicrafts Board, and 
National Small Industries Corporation have 
been constituted. Again, for compulsory 
education article 45 has been taken care of, 
with reference to legislation in most of the 
States and in the Union Territory of Delhi. 
Therefore, in my submission, it would be 
difficult to go into all these matters at this 
stage or to appoint the Special Officer as has 
been suggested in clause 11. Therefore, I do 
not think it is neces-sary that we should go 
into that at this stage. 

So far as clause 12 is concerned, it seeks to 
amend article 124(4) with a view to making 
disregard on the part of a Supreme Court 
Judge of the Directive Principles a ground for 
his removal from office. I would submit it 
gives a very wide concept and a ground that he 
has not observed the 
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[Shri Shiv Shankar] 
Directive Principles, if he has got to be 
disqualified. I must say that it will create many 
complications. Particularly, I should submit 
that it would be a case of subversion of the 
independent judiciary. Therefore, I do not 
think we will be well advised to go into that 
aspect at this stage and in the manner as it has 
been suggested. 

I have already given my submission with 
regard to clause 13(a) which seeks to amend 
article 226, I need not again dilate on that 
issue. 

Clause 14 seeks to amend article 311. Sub-
clause (a) thereof seeks to widen the scope of 
article 311 to facilitate the action by the 
Government for the eradication of corruption, 
maintenance of purity of the adnvnistration 
and prevention of economic offences. In 
effect, it seeks to dispense with the 
requirement of holding of an enquiry against 
Government servants in respect of all cases 
involving charge,, of corruption, economic 
offences, etc It is considered not desirable to 
dispense with the requirement of holding of an 
enquiry in the aforesaid types of cases because 
before deciding the issue at least the person is 
entitled to a notice and what he wants to say 
on that aspect becomes absolutely necessary. 
The existing proviso (c) is invoked only in 
limited cases wherein the evidence is 
considered of such nature that it3 disclosure is 
not in the interest of the security of the State. 

Therefore, clause 14 which seeks to 
dispense with the enquiry where the charges 
of corruption and economic offences are 
levelled affects the entire concept of article 
311. Merely on the basis of the charges if a 
rran is to be sacked, in my submission, it will 
be offending even the ordinary principles of 
natural justice. It would bs difficult to accept 
the position. 

Sir, sub-clause (b) makes provision for the 
adjudication of the disputes relating to action 
taken under article 31l by special tribunals to 
be set up by Parliament and State Legislatures. 

The jurisdiction of the Supreme Court and 
other courts ia also sought to be curtailed in 
respect of matters decided by these tribunals. 

Part XIV-A of the Constitution, that is, 
Article 323A of the Constitution enables 
Parliament by law to establish Tribunals for 
dealing with disputes in certain matters and to 
bar the jurisdiction of all courts except the 
Supreme Court under Article 136. Once this be 
the position, I submit that the amendment that 
has been suggested by virtue of sub-clause (b) 
of clause 14 is unnecessary. 

Clause 15 of the Bill geeks to amend Article 
326 with a view to reduce the minimum age of 
voting from 21 years to 18 years. This 
proposal has been under consideration of the 
Government and at this stage it i^ not possible 
to straightaway agree to that, because once the 
entire gamut of the case is gone into, perhaps a 
proper decision could be taken in that regard. 

So far as clause 16 is concerned, that deals 
with Articles 368. It wants to put a bar on 
judicial review of constitutional amendments. 
In fact, clause (4) of article 368 as inserted by 
the Forty-second Amendment Act contained 
such a provision. But the Forty-fourth 
Amendment Act has nullified it. Perhaps we 
will have to consider it at an appropriate stage, 
so that if we think that some other articles hive 
got to be also amended, that may also he done. 
It baa in fact already been argued that the 
matter is still sub judice, because the judgment 
has not been rendered. The argument that has 
been put forward before the Supreme Court is 
that it offends the basic feature of the 
Constitution. Having regard to these things,, it 
would not be proper for me to accept this 
amendment at this stage, even though by 
virtue of Forty-second Amendment Act, our 
party had brought in Article 368  (4)  at that 
stage. 

Now, go far as clause 17 of the Bill is 
concerned, it seeks to make provision for th 
constitution of a Constitutional  Committee  
consisting of Mem- 
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bers of Parliament as well as others to interpret 
the Constitution or to decide any question of the 
constitutional validity of any Parliamentary | or 
State law. Perhaps, a clue has been taken from the 
Constitution of the Fifth French Republic. And 
the question is: So far as the amendment of the 
Constitution is concerned, has it to be left to a 
Committee of Parliament to decide this issue? I 
submit. Sir, that it may be difficult for us to 
accept this amendment for the simple reason that 
the fabric of our Constitution renders a judicial 
review to the exclusive domain of the Judiciary. 
Now, this is the basis of Parliamentary 
democracy. If judicial review has got to be taken 
away from the courts, even if it is with reference 
to the amendment of the Constitution, if it is 
sought to be vested in a committee constituted of 
Members of Parliament, I personally feel that 
apart from th6 fact that it would affect, as I have 
already said, the basic features of the Constitution 
with reference to judicial review, it would also hit 
at tl\e very root of Parliamentary democracy. And 
having regard to this, I do not think it would be 
possible for us to accept this particular 
amendment since our Constitution which is quasi-
federai and quasi-unitary has its limitations. So, in 
view of this I do not think it will be possible for 
ma to accept Clause 17, as it has been propounded 
by the Mover of the Bill. Clause 18 seeks to 
delete Entry 92, that is, the Maintenance of 
Internal Security Act, 1971 and Entry 130, that is 
the Prevention of Publication of Objectionable 
Matter Act, 1976, from the Ninth Schedule to the 
Constitution. The Prevention of Publication of 
Objectionable Matter Act has already been 
repealed by Act 14 of 1977. The Maintenance of 
Internal Security Act, 1971 has also been repealed 
by Act 27 of 1978. These entries have already 
been ' deleted from the Ninth Schedule. 

Having regard to this, I do not think that the 
Mover of the Bill would himself feel that 
Clause 18 should be pressed. I have tried to 
give balanced arguments in support of the  
submis- 

sions that I have mada and T request that the 
Bill be rejected. The Mover of the Bill is not 
here. If he were there, I would have requested 
him to withdraw the Bill itself. Since he is not 
here, the Bill has necessarily got to be 
rejected. Thank you, very much. 

THE VICE-CHAIRMAN (SHRI U. K. 
LAKSHMANA GOWDA): Shri Bhupesh 
Gupta, the Mover of the Bill, is not here. So 
the alternative is to put this to vote.   The 
question is: 

"That the Bill further to amend the 
Constitution of India. b0 taken into 
consideration." 

The Motion was negatived. 

THE VICE-CHAIRMAN (SHRI U. K. 
LAKSHMANA GOWDA): Item No. 5, Shri 
F. M. Khan is not here. Item No. 6, Shri 
Bhupesh Gupta is not here. Item No. 7, Shri 
Khurshed Alam Khan. 

THE     JAMIA     MILLIA     ISLAMIA 
UNIVERSITY   BILL,   1977 

SHRI KHURSHED ALAM KHAN 
(Delhi): Sir, I move; 

"That the Bill to establish and incorporate 
a unitary teaching and residential 
University in Delhi, be taken into 
consideration." 

 


