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SHRI KALYAN ROY: He  has
gone away under the impression that
it will be taken up after the Calling
Attention.

DR, RAMKRIPAIL SINHA: The
next Bill is in the name of Shri F.
M. Khan who js again not here. The
hon. Members who have to start the
debate are not present in the House.

MR, DEPUTY CHAIRMAN: I can-
not help that, There is no consensus
in the House in favour of encroach-
ing upon the time for non-official
business. I do not think that the
Chairman said that the time for non-
official work should be taken for
other things. )

SHRI KALYAN ROY: He said
Calling Attention would continue.

MR. DEPUTY CHAIRMAN: I am
also saying the same thing. It will
continue after five,

DR. RAMKRIPAIL SINHA: Those
Members who have to initiate the de-
bate are not present in the House,

MR. DEPUTY CHAIRMAN: We
will take up Bills to be introduced.
Shri Shiva Chandra Jha.

THE CONSTITUTION (AMEND-

MENT) BILL, 1980.

(Insertion of mnew article 24A)
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The question was put and the motion
was adopted.
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THE FILIBUSTERS IN PARLIAMENT
BILL. 1980.
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QgFi AT qeEady sAdaaE fqagi
FT I a‘fﬁ a@ fagas F1 9T
wrfos #4 A1 4@ wWAAfG g4 &
S1 i

The question was put and the rﬁotion
was adopted.
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THE CONSTITUTION
MENT) Bill, 1980,

(AMEND-

(To amend articles 4 end 80 and
omission of the Fourth Schedule)

st frmasm @ (fagig): so-
aumfs #giew, § Times =9 7T ¥
TEERT FEl g fF OAH WW &
gfagra &1 MR GRS T A
fadas 1 REenf@ F=W A HA-
afg & wF

The question was put and the motion
was adopted T,

st fog = AT F oo FY
ot & fagas w1 guEaua
FET E |
THE CONSTITUTION (AMEND-

MENT) BILL, 1976—Contd,
(To Amend articles 15, 19, etc.)

MR. DEPUTY CHAIRMAN: Mr.
Shiva Chandra Jha may continue his
speech of 18th May, 1979, if he
likes.
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THE LEADER OF THE OPPOSITI-
CN (SHRI LAL K. ADVANI): Mr,
Deputy Chairman, Sir, there is no
one from the Treasury Benches. I
do not think we can proceed. . The
House should be adjourned immedia-
tely. Is this the way in which. this
House is to be treated; I would re-
quest you to save the Parliament from
this kind of cavalier attitude. It is
for the first time that this has happen-
ed when there ig not a single Minister
here.

SHRI LAKSHMANA MAHAPAT-

RO (Orissa):.., It is contempt of the
House,

AN HON. MEMBER: I suggest that
the House should be adjourned till
the Minister comes.

MR. DEPUTY CHAIRMAN: The
point raised by the Leader of the
Opposition is wver correct. The

Minister should have been here, I
think we cannot too strongly impress
how important it is that the Govern-
ment must be
times when discussion takes place in

the House, T hope that the Minister
concerned and all other will take
note of it.
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DR. RAMKRIPAL SINHA (Bihar):
Sir, I am on a point of order. My
point of order is this: Can we pro-
ceed with a discussion on this Bill
when the Mover of the Bill is not
present in the House? The Members
who are making speeches here have
got the right to receive a reply from
the Member who has introduced the
EBill. Now that the Member who has
introduced the Bill is not present in
the House, can we proceed with this
Bill? What 1is the precedent and
what is your ruling? It is a Private
Member’s Bill and the Private Member
who has introduced the Bill is not
present in the House. How can he
reply to the members when the time
of reply comes? So, how can we
proceed with this Bill? 1 want a rul-
ing from the Chair.

SHRI LAKSHMANA MAHA-~
PATRO. The hon. Member will get
the proceedings, read them and then
reply; let the Chair give the ruling.

MR. DEPUTY CHAIRMAN: I think
a very clear point has been raised.
1 think the point is whether in the
absence of the person who hag in-
troduced the Bill or the Member in
charge of the Bill, we can proceed
with the discussion. Well one way
would be that since the House is seiz-
ed of the Bill the only way in which
it could be disposed of is by a vote
of the House and a motion. Even if
the Minister or the Member is not
there, the House has to say that the
Bill is rejected or the motion in re-
gard to the Bill at this stage is ac-
cepted or not accepted. So, we have
two courses open before us. One is
to immediately proceed with those
questions and put those questions and
decide the fate of the Bill at this
stage. Another course 1is that since
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the House is seized of the Bill and
there are some Members who gare
interested in speaking, we hear them
and then proceed on with what the
procedural requirements are.

DR. RAMKRIPAL SINHA: He has
the right to reply. How can he reply
without listening?
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T FIS) F4) RaaT § 1 IFHT N Arew
ATIAHIIES F T WA, JIT
giar Frfgq ar |

WE O} ;

aq Feifaza arafaT s ara &
38 Fofaea araifan g1 ag faega atw
- & At IfEE g aroifa W S )
T SEAATT IgT g HITTF FHAIX E HIT
a8 gw Fgd 8 fw S srow ¥ arana
FLF | OF GEAATHIT TF FTHAIC
ARTT FAT AN AT WIGH F QAT w7
w1, 2% T § ot gy agt qFar &1
FEA FT Waaq g A1 IFFafa, sTeEm
&1 ¥ifas, ux grpigse Sfezfae §
W ZIU WA AT o FHAIT § g7
frora a4 g1 aFar | FAfes  arwifa
JIT TSB! ITT & WL W IAT wI9F
FUATTT FIF AIAIEF KAAT FTAA
afsTag 1 AFAEs? F@™ F]T
aifas § @& TE gay T[T I 3§,
F9q a3, U1 ¥ wer gfod wwww
o & ag af 1" arati ®1, ANg F1 WH
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AL ATA AT AT A I GT SOAAT N
farfam o & swfaes arwfar #1
qrT AT A1EN 3F & AhRT W@ samfa-
Ffed 3 A AT FLA FreGFAT qIA!
FUHTT H Zra @A F qra T &, 4T
FEIAAL TREETA  faasr w7 §
FE FEY 1T | AT THFETHI B 5
HYAFEYT AUE g AT 2 HITER
IXFETAT XY § HAqTEAT F AT HGFAT
F a1 afz gogT i FTeE™ & wrfa® 11
gsfvafe % & gu e 7 fagerar gt
Zrar € a9 91 3w F1 gfafafy § a
gy swar w1 gfafafy @z 1 & g+
TEEAT Y, FEAad qfagdnT g,
Fg WY T T & | ST ©F @A AT
Fefezga fama ¥ wifq grn, STaAA:
ZRit 1 SfET ZrEe F1 wgeT a8 W@l
#1aT § % agerarT sTEwsIT JHT &
HGT W GIAT FW * (@UBE 138

AgY g1 gFar FHY zAfqU  FEQAGL

mfaium fomar wsSSFTR w8d §
ag Wt g arfage |« wa: Fatae a1
At # Y ara wAw ey F dfagm qo-
g7 fagas ¥ 8, ag ara &rw § fF Tgi
FATANGHAA T TEG & | 39 a7 FT
AT FLFATZI | X &9 19 AT6 T8V
£) 912 AT TTH) ZHTT FfFaT § IFH
ZH guTeArE HAfeA F I Y
o1 Ffwgi & TFES § 9T gWIET TT
FTAT & 1 9% T WIST 971G § AL 39N
D HaT e A awx E fwafz gu 37 fox-
FA1 BT ZT T AT AT qgF 0 AT
T T AT & | ATST I TG § THIS-
AR F ML, FUID FTWT, @A F
STt &gt | § | g e W qgAT R«
B AR AN AT A7 agh Al
Bz w7 egmATEIIT | o

Tl WELF WY G zgH AW
Fid g, 139 a@fgg= gwgT o1 9wy
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[si forg =2 A1)
BT &, TAHTF qAgT 770 g | AfFA AT
T AW E, WA Aeq ¢ alg g
R AT g ToE Tgar fr e g8 fTanw
¥, FEAG FAgarg g o qara®
qgaI |

SHRI S. W. DHABE (Maharash-
tra): Mr. Deputy Chairman Sir, it
is an jmportant Constitution (Amend-
ment) Bill moved by Mr. Bhupesh
Gupta. 1 would only touch upon some
aspects of this Bill and not the entire
Bill which, I think, has got a very

important significance. This is requir-
ed to be included in our Constitution.

Sir, under clause 3 of the Bill it is
proposed to amend Art. 19 of the
Constitution. Article 19(1) (c¢) at pre-
sent says that all citizens shall have
the right to form associations or
unions, The amendment proposed
says: —

“(c) to form  association or
unions or bodies for collective bar-
gaining:

Provided that such a right shall
not be available to form a com-
munal, g separatist cr an anti-
secular association union or a
body”;

This introduces a new element in the
‘Constitution which has been absent
uptil now—that is, to form bodies for
collective bpargaining. 'The objective
is very important in industrial rela-
tiong field. Today the Government has
not got either s nationa)] trade-union
policy or an Industrial Relations
Policy in which collective bargaining,
can have an important part to play.

[The Vice-Chairman (Shri U. K.
Lakshmana Gowda) in the Chair]
Sir, in view of the
provision, it has
mental right of any person or em-
ployee to form a union if there are
7 persons and it fulfils the conditions
given under the Indian Trade Union
Act, 1926, The number of unions is
multiplying. From a figure of about

constitutional

become a funda- .
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4,000, these have grown to more than
20,000 trade uynions in our country.
In one industry itself in Madras—the
State Electricity Board—there are 32 -
unions, including industry-wise union,
craft-wise union and sectional unions.
And now g new category has been
added—the backward community
unijon, It has become very difficult
for any organisation to deal with
such unions, If we take the case of
railways, there are about 700 occu-
pations. 1f unions gre formed in every
section—like the Station Masters’
union, Ticket Collectors’ ynion etc.—
then you will have to deal with 1500
representatives and will require a
very big hall for discussion of any
proposal, This mushroom growth of
trade wunions is not only affecting
industrial production but also the
cause of labour. Up till now the ques-
tiong, were decided by the [ndian
Labour Conference or under some
conventions laid down by the Labour
Ministry. Under the Madhya Pradesh
Act and the Maharashtra Act—and
also under the Gujarat Act—there are
legal provisions for the collective
bargaining agent to be decided by the
verification method. Today, there is a
loud cry that it should be also by
ballot, I am certain in my mind that
the ballot system wil] never help the
working class. It ig only the verifica-
iion method of membership which is
going, to help and which will always
give a proper and true collective bar-
gaining agent, because the collective
bargaining agent postulates the ag-
pect and background that the trade
union is functioning there and func-
tioing properly, 3

Without paid membershin no trade
union work can be done either admi-~
nistratively or agitationally. Though
we have been canvassing for the last
thirty years, in the jindustrial Dis~
putes Act or the Trade Unions Act of
1926 no amendment could be made
that one union can. be recognised in
one industry and that it will be the
sole bargaining agent An argument
has been made at a number of places
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including this forum that it is not
possible to have one such collective
bargaining agency unless the Consti-
tution is amended and the freedom
of forming trade ynions will be affect-

-ed even if the right is granted under

the existing constitutional provisions.
That is exactly the reason why this
amendment has been brought, to cla-
rify, though I am of the opinion that
even under the present Constitution
it is possible to have a law where one
trade union can be statutorily recog-
nised for the purpose of collective
bargaining. But, in order to clarify

" the position, it has been clearly stated

in this Bill that under the Constitu-
tion Parliament will have a right
and it will be the fundamental right
of the workers to have collective bar-
gaining with the emvloyers. Sir, what
is the state of affairs? It is that, even
{oday, when the Ministry of Steel
called a meeting of the representa-
tives of the steel industry, 1 was told
that there were 100 representatives of
workmen coming from all over India
for discussions. In every industry even
if a small union is formed—and they
form a national centre—and if all the
national centres are invited, the
minimum number would be 10 to 15.
And the worst thing happened last
time when we had to send a repre-
sentative to the ILO. Though the
INTUC was the largest representa-

. tive organisation having the largest

membership in the country, putting
together all other organisations, the
representative of gome other organi-
sation was sent as leader of the dele-
gation. Not only that even if the
INTUC’s membership is the largest,
it is given only one seat in any Com-

mittee along with those who have a

membership of five or six lakh where-
ag INTUC’s membership is 30 lakhs.
1 em saying that for the purpose of
agreement, when we have discussions
with the recognised union under the
Industrial Disputes Act of 1947, peo-
ple can say that we can sign an agree-
ment with you, but so far as nego-
tiations and gettlements gre concern-
ed, we wmust take all the unions,
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whichever are existing, into considera-
tion and hold discussions with them.

THE VICE-CHAIRMAN (SHRI U.
K. LAKSHMANA GOWDA): ‘But
what is the solution? You do not
want balloting either,

SHRI S. W. DHABE: I am coming
to the solution. I have already said
about the solution also. The golution
is, first we must accept the principle
of collective bargaining. If we accept
the principle of collective bargaining
and the right to collective bargaining,
then this bargaining has two aspects.
Today the right of forming uniong is
restricted only to the industrial wor-
kers. There is no such right to Govern-
ment servants or civil servants to form
unions. They have only associations.
The right of forming uniong is given
to them in other countries. Now,
once the ynions are formeq and they
have a right to collective bargaining,
the only remedy available is, under
the law it should be possible to evolve
legislation by which the collective
bargaining agent can be identified.
The National Labour Commission on
this issue has said-—and a proposal
alsp was given—that an Industrial
Relationg Commission may be esta-
blished. P e

DR. RAMKRIPAL SINHA: Sir, is
Mr. Dhabe speaking on the Amend-
ment Bill? '

THE VICE-CHAIRMAN (SHR1 U.
K. LAKSHMANA GOWDA): The
Bill is so comprehensive that you
can speak on any number of sub-
jects. T T

SHRI LAKSHMANA MAHA-
PATRO: Mr. Sinha hag
the Bill probably. Please read it.:

SHRI S. W. DHABE: It is on the
first page. Clause 3. It is about Arti-
cle 19 (¢) of the Constitution,

Sir, 1 was on the question of bar-
gaining agent. An Industrial Re-
lations Commission has to be consti-

8-
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not. seen.
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tuted and the Industrial Relations
Commission has to decide that if
you have one union it will be the sole
bargaining agent and if there are
more ynions, if the membership
difference is not much-—it has been
stated—then 5 ballot can take place.
But ty have ballot in the railways or
the Posts and Telegraphs all over
India will be such a costly affair
that it will not either help the indus-
1y or the cause of the union. There-
fore, Sir, the most important  as-
pect which is lacking in our Constitu-
tion is about collectve bargaining and
the. bodies for collective bargaining
so that the citizens shall have a
right not only to form associations
but also to claim that the associations
shall be the collective Dbargaining
agents. All over the world even in
the USSR where production is good,
the collective bargaining system has
been given a very important place.
Further, it has been stated that if
the employer refuses to bargain, the
workers shall have a right to go on
strike. = Therefore, Sir, if our in-
dustrial relations are to be improved,
it will be very essential that the
workers are given this right. If com-
pany unions are to be eliminated and
the workers are to feel that real re-
presentatives are there for their wel-
fare and for strengthening their cause,
this idea of collective bargaining must

be given a proper place in the
scheme of things. In the discussion
on the President’s Address also I

have stateq that the time has come
when the trade unions or the collec-
tive bargaining agents or the repre-
sentative unions should alse be as-
sociated right from the process of
planning. Now everything is planned
~ and then trade uniong are asked to
folloy, a certain policy. If we are
really to involve the working class
and the trade unions, there must be
a national trade union policy under
which the trade ynions should be
consulted in every process of econo-
mic planning. If planning is done
with their consent and if a target is

[ RAJYA SABHA }
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fixed, [ am certain it will give bet-
ter results than now when they are
asked to come to an agreement. That
ig an artificial way of involving the
workers. Unless their involvement
is made real, nothing will come out.
Therefore, the last time when the
Constitution was amended, the most
important right included in it was
about the worker’s participation in
the management. On that, the pre-
vious Government had appointed a
committee and the report was almost
ready. It was also gaid that the re-
port would be discussed. It is possible
that the private compaines ang the
private employers will not accept
the worker’s participation in manage-
ment as a principle and will never
allow their employees to become a
part and parcel of the industry., And
that right can be challenged under
article 19 of the Constitution. There-
fore, an amendment ig suggested.
The right to legal aid and the right
to workers’ participation should have
precedence over the Fundamental
Rights. Otherwise, even if a legis-
lation is passed, it is possible that
in courts that Ilegislation will be
struck down and it will be held
ultra vires because of the provision
under article 19. Therefore, this
amendment is very important. The
question is whether the courts should
have g right to strike down a legisla-
tion if it affects the Fundamentsl
Rightgiand if a legislation is passed
in pursuance of the Directive Princi-
ples of the Constitution. The amend-
ment proposed here is that it will not
be open to the courts to challenge or
strike down a legislation like the
workers’ participation. I have given

an example that it is against the
Fundamental Rights,

THE VICE-CHAIRMAN (SHRI
U. K. LAKSHMANA GOWDA): Mr.

Dhabe, you will have to conclude now.

SHRI S. W. DHABE: Sir, the last
point I want to make ig that in our
country if we really want to make
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progress, the guestion of unemploy-
ment has to be solved. Not only that
there is no equality in economic statug
or social status, the unemployment
* problem is not at all tackled on a
scale such as to give employment to
everybody, In the State from which
I come there is an employment
guarantee scheme for the rural areas.
Everybody who wants work can be
given work. I do not kmow why it
hag not been extended to other States.
One of the reasons against acceptance
of this scheme is that it will give rise
to inflationary pressure. I think, Sir,
it is not a correct approach. When
everybody talkg of the right to work,
‘we are not ready to accept that it
should be a part of the Constitution.

Therefore, Sir, in clause 7 of the Bill’

it has been provided that all citizens,
men and women equally, shall have
the right to work and adequate means
of livelihood. And, Sir, thig is a very
important right that all the employees
are demanding. Now ig the time
when the Government should come
with a policy on employment and
accept this very important amend-
‘ment proposed by Mr, Bhupesh Gupta,
that all the citizens shall have the
right to work in this land. Without
employment and without work, with-
out remunerative work, no social or
any other status can go up or the
living standards can go up in this
country.  And, therefore, unlesg we
take this responsibility, unless we
keep as a cardinal principle of our
administration that every perscn has
a right to employment, no progress is
possible in this country, and discrimi-
nation will never go. I, therefore,
guggest to the hon. Minister that, such
an important Bill as has been moved
“by Mr. Bhupesh Gupta and the princi-
ple underlying it, he should accept.

SHRI LAKSHMANA MAHA-
PATRO: Sir, as you see from the
Bill, this Bill was introduced long
back before the Forty-second (Amend-
ment) to the Constitution of 1976
and much earlier than the Constitu-
tion Amendment that was brought by
the Janata Party when it was in the
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Government. So many thingg which
were proposed in this Bill by the
hon. Member, Shri Bhupesh Gupta,
were attended to when the amend-
ment was brought in by Mrs, Gandhi
in the year 1976, Some of them were
undone by the Janata rulers later and
some still remain to be attended to.
That is why there is now the need to
speak on this at least on those mat-
ters which have not been attended fo
so far,

Sir, we do not know when the
leaders of this country will stop
speaking about the very acute and at
the same time cronic problems of the
country, namely, poverty, unemploy-
ment and the like and sometimes also
the rise in prices. These are burning
problems. Sir, these are matters of
which we have been hearing. Every-
day you hear a leader, whether he is
in the ruling party or in the opposi-
tion speaking about these problems.
But when it comeg to the solution of
these problems, he tries to draw him-
self to some background, The reason
is that, in a way, if he ever happened
to be the ruler or associated himselt
with the ruling party, he has heen
responsible for these problems. That
is why he cannot stand the opposi-
tion of the people who were gaffected
by these problems.

Sir, there are very general reme-
dies proposed for these maladies of
the country, and as any general
medicine does not work foy all speci-
fic diseases—they require specific
medinines—they have never worked.
Therefore, in the background of the
bad economic situation in the coun-
try, the crisis that we are facing, the
big problems and the draconian forms
they have taken, we need to consider
how far such g proposal that has been
mooted in the Bill by comrade
Bhupesh Gupta is relevant,

I just want to tell vou how it is
very very essential in the countext of
the events that have happened in the
country for the past few years. Sir,
only recently when we have crossed
the general election for Parliament,
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slogan-shouting and
relation to

we heard the
anti-slogan shouting in
communal activities, authoritarian
activities and so many other things.
Sometimes for the stability of the
Government which is very much
needed for the country were the
shouts from some other sides. That
way we had the experience for the
last few months, and at las: that
phase was over and the Lok Sabha
was constituted. And how we are
faced with the real problems of the
country, The Constituticn, when it
was framed, took note of the condi-
tions of the people, their traditions,
their culture, etc. and the framery of
the Constitution said that this will
be the programme of action, this will
be the project report for the people
who will be on the saddle of govern-
ance. As time rolled on it was found
that it proved ineffective. The things
very much needed for the socio-eco-
nomic {iransformation of thig country
are not being attended to. It is there-
fore that Comrade Bhupesh Gupta
has brought these amendments which
also cover a wide range of things
which all point tc one thing, that is,
the socio-economic transformation of
this country. If you go a little
minutely into it, you will be able to
see that all his endeavour in these
amendments is to attend to those peo-
ple who have been neglected so far,

the toiling people, the children, the
minorities, the weaker sections, the
backward classes, the Scheduled

Castes and Scheduled Tribes, people
who are surging in poverty, people
surging not in wealth but in poverty,
the basic necessities of life, He has
also in a way told us that we have
enlisted a number of freedoms as
fundamental rights for our people,
but in effect only two unwritten free-
doms are being enjoyed by the peo-
ple. Omne ig the freedom to die starv-
ing under the sun. The other un-
written freedom is to make as much
property as possible by any means
that you have at your command.
These are the twp freedoms that are
really being enjoyed by the people.

[RAJYA SABHA ]
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Rich people are able to concentrate
all the wealth in their own handg by
one freedom while the poor people,
for whom we never fail to shed croca-
dile tears whenever an opportunity
arises, are making use of the second
freedom, that is of starving and dying
in the sun on the streets. If in fact
you gre interested to give the people
of our free country some freedoms,
the freedoms that have really to be
given are the freedom or the right to
work, the right not to be exploited,
the right to have theiy due by collec-
tive bargaining, the right not to he
oppressed by a person who has been
oppressing for long years. This is
what should really be wrilten into
the Constitution. Thig is what we
should really work for. This js what
Comrade Bhupesh Gupta says in his
amendments.

Before I go into the details of the
amendments 1 wish to tell you, 1947
brought us independence and along
with that came a law called the In-

dustrial Disputes Act which was
meant to safeguard the interests of
industrial workers. But what was

done thereafter wag to send workers
The worker has
to run for years from court to court
against a ferocious, tyrant-like man-
agement. Sometimes the workers die
before the proceedings gre over in the
courts. That ig what the Industrial
Disputes Act tells vou. Does it not
require change? That is what the
workers who met in a cenference
decided. If the trade union movement
has to function properly, the workers
have to do collective bargaining.
When they place a charter of de-
mandg before the management, ' the
management very delightfully - tells
them that they have no time to attend
to their demands. What are the ways

open to the workers? Either they
should file 5 dispute and run to
different courts, or ask the manage-

ment to attend to their demands right
then and there. They iry to do it,
but unfortunately the word useq for
that is ‘gherao’. What has happened
thereafter? The matter was taken
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before the courts and our courts have
said that ‘gherao’ is something illegal.
What is then the remedy open fo the
workers? They have certain problems
“which are not being attended to for
¢ 'years. They have certain problems
and any common man with prudence
will agree that they should be settled.
‘All the same, the management on this
‘pretext or that pretext does not give
“them their due. Should they not
have the right to say: Our demands
should be settled here and now. But
the management carries over the mat-
ter for years. Is it not our experi-
‘ence? Therefore, they are
exploiting, but are alsp cheating the
workera . .

THE  VICE-CHAIRMAN
U. K. LAKSHMANA GOWDA):
© much more time you will take?

(SHRI
How

SHRI LAKSHMANA MAHA-
PATRO: Twenty to twenty-five
minutes, if you allow. But you are
all-powerful,

THE VICE-CHAIRMAN (SHRI
U. K. LAKSHMANA GOWDA): Tive
minutes.

SHR1 LAKSHMANA MAHA-

PATRO: This iz how a man ig being
esploited and treated by the law. This
' is one example.
. ]
Then came the Janata rulers. We
" all had a taste of their industrial re-
lations policy. They wanted to bring
a Bill under which even the right to
strike wag sought to be denied to the
workers. Thanks to Providence, they
© were ultimately thrown out. Other-
" wise, one shudders to think what the
< condition of the working class would
have been under that law. Thanks
- alsp to the working class of this
country, they stood united and fought
against the repressive measures of the
Janata Party.

P R Y

As 1 was saying, there are very
many mattery touched upon by the
amendments proposed by Comrade
Bhupegh Gupta. He hag also told you

not only-
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sumething about secularism:, Twe
beautiful phrases were brought inte-
the Parliament by the Janata rulers

One is ‘genuine non-alignment’. Mere-
‘non-alignment’, they  thought, wes
adulterated, like their own party
which was an adulterated party.
Naturally an adulterated fellow will
see everything  adulterated. The

second expression they were fond of
using was ‘secularism’ which they
wanted to define, as if it was some-

thing unknown. Sir, you were here
when they wanted to define ‘secula-
rism’ They were interested in a
very deep game. But their bluff was
called. Our people managed to do it.
Anyway these were words which were
played upon and, therefore, he has
made references to them. He has
prohibited the right of collective bar--
gaining being given to bodies which
are anti-secular and commuual. Sir,
therefore, that way the importance
of such proposals you can visualise.

Now, the last point as you have
just cautioneq me about my limit of
time , . .

THE VICE-CHAIRMAN {SHRI1
U. K. LAKSHMANA GOWDA) Your

_ time is already up.

SHRI LAKSHMANA MAHA.
PATRO: The last point 1 want te
cover iS in relation to the Directive

Principles. Sir, he has made it cleav
in the Statement of Objects and’
Reasong that the Directive Principles
should reallv be the principies which
should be worked upon. Buf, unfor-
tunately, the framers of our Constitu-
tion said that they should not be en--
forceable, though at s later time it
was stated that they will be given
precedence over the Fundamental
Rights. Yet many thingg remain to
What has been the
experience? The experience has been
that though the fundamental law of
the country wanted, in particular, a
policy towards securing all these
thingg that are put there in articke 39,
it is never attended to, as sverything
in this country ig followed in breach.
Therefore, he hag put it very clearly
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that this should be given a proper
place (Time bell rings).

As I told you, Sir, the whole of
Part IV enumerating the Directive
Principles of State Policy relateg to
children, ladies and other weaker sec-
tions. So, Sir, this amendment that
he has prtposed is very much neces-
sary. I believe, every gection of this
House will be supporting that.

The last thing that I want to point
out ig this, He has also drawn our
attention 1o a very important fact of
life. Sir, everyday you find poor
workers' provident funds not being
paid, The Government ig not able to
get their dues. Who are the defaul-
ters? The great monopolists, the
richest of the rich of the country.
They are the people who are capable
of taking matters before the court.
And what happens with the money? A
person like Birla has to pay Rs. 10
crores to ... (Time bell rings). What
do the Birlas, the Tatas ‘and the
Bangurs do? They use it in building
a second plant. They are exploiting
the workers angl cheating the Govern-
ment in many things. That is what
you are perpetrating. and the Govern-
ment is not only a silent spectator in
many cases but is also a share-taker.
This is my charge against not only
the present Government which was
also earlier there in the saddle, but
also against-the Government which
has just lost its seat. And yet they

say that they are interested in the
welfare of the down-trodden the
teeming millions. Sir, what ig -the

difficulty in giving a - young man of
18, whom you are not able to provide
a job, at least the right of vote? He
will _give .you the proper place; he
will cut you to size. You put so many
things in your manifesto but you du
not implement- them... (Time bell
rings). Sir, this amendment is good
for the country.

SHR1 AMARPROSAD CHAKRA-
BORTY (West Bengal): Sir, the Bill
has been brought forward with the
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avowed object of seeing that the
Directive Principles and some rights
which are enshrined in the Funda-
mental Rights in Chapter III of the
Constitution of India are protected.
Firstly, the mover of the Bill has laid
emphasis on the provisiong of Article
19 of the Constitution regarding collec-
tive bargaining. It has been held by
the different High Courts and the
Supreme Court that it is a fundamen-
tal right of the workers and employees
of this country to form trade wunion
organisations. But there are certain
hindrances with regard to collective
bargaining. There are some limita-
tions also so that the trade union
movement with the avowed object of
collective bargaining is very difficult
to be carried out for the interests of
the workers and employees. Mr.
Gupta’s Bill has that object in view.
Sir, we have seen what has happened
in the past 30 years. We have passed
the Industrial Disputes Act in 1947.
Firstly, there was much confusion re-
garding the definition of a worker,
how the collective bargaining will take
place and what will be the nature of
collective bargaining, The character of
trade union movement has completely
changed after 1947. In pre-1947
period, the trade union movement was
primarily organised to fight against
the British imperialism. 1f you go
back to the days of Shri Chitranjan
Das and Netaji Subhash Chandra Bose,
vou will find that they always em-
phasised the neeq for unions and as-
sociations as a matter of right pri-
marily with the object of fighting
against the British imperialists. But
the whole outlook has changed after
the transfer of power. Those who
believe in scientific socialism or those
who believe in the class struggle
have to be protected. Our belief is
that the power is concentrated in the
hands of the capitalists and they are
ruling the country through the ruling
party. Unless there is constitutional
protection given to the workers. em-
ployees or the working sections of the
snciety, their righty and their achieve-
ments cannot be protected. 1t is our
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experience that in India, after 1947,
some trade union organisations were
farmed to support Government action.
There are some other trade union or-
ganisations which have been formed
and which have workeqd at All-India
level and the State levels. But they
have no rights and no powers, even
‘though they have been enshrined in
the Constitution. In actual practice,
‘that right ig not exercised in a proper
way. It is because the employers have
Been invested with greater power and
the Government’s help is with them.
'So, it is very difficult for the poor
workers and the weaker sections to
organise themselves for the purpose
of collective bargaining with regard
to wages, with regard to working
hours, with regard to provident fund
benefit, with regard to the definition
of the workman, with regard to their

leave facilities, holidays, etc. That is

why, Sir, if' the Constitution gives a
direct protection to these weaker sec-
tions of the society, a right to organise
themselves and form a union, the in-
terests of the workers and the poorer
sections would have been served. So,
Sir, if the Constitution gives this pro-
tection, the workers’ cause which Has
been pursued so long would have been
helped. The workers will hold you
in good esteem ang will give you
their whole-hearted support.

‘ Sir, we often hear that ours is a
social welfare State. From 1947 on-
wards, till this time, some statutes
bhave been passed, namely, the Indus-
irial Disputes Act the Provident Fund
Act, the Factories Act, the gtate In-
surance Act, etc. presumably to show
to the world that these are the statutes
which are meant for the benefit of
the workers and the weaking sections
of the goclety of this country. Buf,
8ir, because of legal contradictions
because of variation of gpinion in di-
fferent High Courts and tribunals and
the Supreme Court, to this date, the
workers ctuld not achieve their aim.
So, towardt that goal to enable the
workers tu wchieve their aim, 1 think,
Wiz Amer< ment which is sought fto
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be made in the Constitution by the

Mover of the Bill has to be supported

and it should be given effect to in the

best interest of the worker. Other-

wise, Sir, if there is no power vested -
with them, if they have no scope, if
they cannot approach jointly, if they

have no bargaining power, the wor-

kers’ interests cannot be served. Sir, .
we may say loudly that we are for the

weaker sections. But what has hap-

pened in the country is crystal clear.

The collective bargaining could not be

carried out to their benefit because the

capitalists are very powerful. And

virtually, Sir, for the last five or seven

years, only 20 families, 20 industrial

groups are ruling our countiry. The

Reserve Bank Report goes to show

that the Tatas have doubled their

capital only in five years, that the
Birlag have doubled their capital.’
The Thapars, the Singhanias, ete, are

the 20 families that are ruling the

country., But the workers working

with these capitalists are being exploi-

ted. The workers are contributing for

their capital and the capitalisty are

amassing wealth. But the workers

have no right to fight out on the basis

of the principle of collective bargain-:
ing to achieve their righty and pri-

vileges. Therefore, Sir, this should be

in the statute book so that there can

be Central supervision,

Secondly, Sir, regarding the Direc-
tive Principles and the Fundamental
Rights, we have argued and we have
argued spo much during the emergency
period. The power of the judiciary
was attempted to be taken away by
them. Taking the precedents of Eng-
lend, some parliamentary authori-
tarianism was sought to be establish-
ed. But later on, it was rectified. At
that time also, we argued about it.
The Directive Principles are there -on
the body of the Constitution. Yoy will
remember, Sir, up to this date, these
Directive Principles are not given

effect to by many a State.
4 p,M. Why many? Most of the
States have not done it.
The right to employment and the right
to free education is there. Though
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some of the directive principles are
on the statute book or in gur Constitu-
tion for the last so many years but
there are only a few States which have
done something in regard to them and
their number can be counted on fin-
gertips. It is only in West Bengal
that we have made Education free up
to the 10th standard. They are now
trying to give effect to some more dir-
ective principles particularly in regard
to right to work. But there are diffi-
culties. As you know, Sir, in a capita.
list form of Government it is very
difficult to give effect to any pro-
gramme through directive principles.
So, how can the problem be solved?
Of course, here may be some excep-
tional countries. I have seen things
in Japan, in Germany and also in the
Soviet Union. It is only in those
countries which have a socialist sys-
tem of Government believing and de-
vending on the theory of class strug-
gle, that this problem can be solved,
where the meang of production can
be distributeg equally among the peo-
ple. So, there is little hope here. So
long as the present form of Govern-
ment remains, the right given by the
Constitution is very difficult to be
achieved. But the suggestion made in
this Bill that directive principles
should be given effect to should be
seriously considered. At least some
committee should be set up to see that
the directive principles are given
effect to by all the States. Otherwise
it is futile and useless to keep them
on the body of our Constitution.
(Time bell rings), Sir, I am just finish-
ing. I have to touch only two points.
Sir, at least a provision should be
made that the directive principles laid
down in our Constitution should be
given effect to and so far as it is pos-
sible within the present structure. of
the Government and the society every
effort should be made to implement
these directive principles. But, how
shoulq it be done? Severa] suggestions
have been given in the Bill and am-
endments have been suggested. 'The
right to work or right to employment,
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(Amdt.) Bill, 1976 184
so that people get at least a square
meal, should be given effect to. If
the weaker sections, workers, labour-
ers and employees have the right to
work or they can earn a fair wage.
These principles should be given a
binding force, by this amendment in
the Constitution. In order to achieve
this avowed object, there should he an
amendment and this amendment
should be accepted so that it may be
given effect to through the Constitu-
tion. If we do that we can reach our
goal of doing something for poorer
sections who are otherwise be-
coming poorer and poorer and rich
people are becoming richer and richer.
You can give effect to this change so
that the poor people are given some
benefit and they may have at least two
square meals. If we do that then
only the real theory of socialism can
be successful, in part, at least, be-
cause I do not belive that this Govern-
ment can solve the problem wholly,
as it works for industrialisty and capi-
talists only. With these words, Sir,.
1 support this amendment.

THE MINISTER OF LAW, JUSTICE:
AND COMPANY AFFAIRS (SHRI
SHIV SHANKAR): Mr. Vice-Chair-
man_ Sir, Shri Bhupesh Gupta has in-
troduced the Bill for amendment of
Articles 15, 19, 31, 31C, 32, 39, 124,
226, 311, 326 and 368 and for the in-
sertion of new Articles 39A, 46A, 50A,
S51A and a new part XXA. 1 must
submit that the discussion on this Bill
stated in this House somtime on
27th April 1979. Wide-ranging discus-
sions took place and quite a lot has
heen said about the varioug Articles,
particularly with reference to Articles
15, 19 and 39 because the questions
were with reference to reservations,
association and also Directive Princi-
ples. Though, of course, other aspects
also have been stressed to a very great
extent, I would not like to go in de-
tail but 1 would like to make my sub-
mission as a lawyer—like argument so
that I should be brief with reference

" to eaeh-Article and 1 should give pro-
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per reasons as to why I am not able
to accept tie amendments.

Sir, Clause 2 of the Bill is with re-
ference to Article 15(4) ang what has
been said is that after the words
‘backward classes’, the words ‘or
economically weaker sections’ shall be
inserted: Well, Sir, according to my
submission, this amendment does not
seem to be necessary having regard
to Article 46 itself which js in the
Directive Principles, which says: that
it is the duty of the State to promote
with special care the educational and
economic interests of the weaker
sections of the people. This is some-
thing that has been ordained in the
Directive Principles themselves. Ohnce
it js so, then it is a matter for the

. State to bring in the legislation to
translate the Directive Principles into
a reality. Therefore, by merely bring-
ing in this particular expression
“weaker sections” after the words
backward classes, in my submission,
the matter does not get solved. Already
the power is there. It is only a ques-
tion of exercising that power and I am
sorry that by amending Article 15(4),
we would create more complications
unduly, than warranted. In fact, I
may submit that no doubt, the expres-
sion ‘weaker sections’ has not been
defined jn the Bill, but would obvious-
ly include the Scheduled Castes and
the Scheduled Tribes, as is evident
from Article in question itself and
among others, the economically weaker
sections of the society. The term
‘economically weaker sections’ is also a
term which has not been defined and
it is not possible to define such an
expression. The Government of India
have appointed a Backward Classes
Commission which, so far ag the all-
India spectrum is concerned, has got
to go into the question of determining
the criteria for the backward classes,
though of course, according to my
thinking, the criteria are already
spelt by the various judgements of the
Supreme Court right from Balaji’s
case which was decided by the
Supreme Court in 1963. But none-
theless an insight into it might help
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us to determine the weaker sections
so that they could be entitled.. .

SHRIMATI PURABI MUKHO-
PADHYAY (West Bengal): What
about the economically backward
classes?

SHRI SHIV SHANKAR: I have
already said that Article 46 takes care
of it and, therefore, it iz not necessary
to make an amendment in article
15(4). That submission I have already
made to the House.

SHRI LAKSHMANA MAHAPATRO:
He has his own way of answering.

SHRI SHIV SHANKAR: I am also
having a lot of substance in my sub-
mission. If article 46 has not been
translated, you cannot blame me for
not accepting the amendment 1 have
said that so far as article 46 is con-
cerned, it certainly guarantees all
these rights so far as weakert sections
are concerned. That is precisely what
I have stated.

Then. Sir, so far as clausc 3 of the
Bill is concerned, it seeks to amend
article 19 of the Constitution. The
first proposal ig to substitute the
existing sub-clause (c) in clause (1)
in that article with a view to giviag
the right to form associations or unions
or bodies for collective bargaining
provided that such a right shall not be
available to form a communal, 5 sepa-
ratist or anti-secular association, union
or body. In this connection, I must
submit that so far as vic scope eof
article 19(1)(c) is concerned, it
guarantees that right to form associa-
tiong and thig is a fundamental right.
This right, Sir. as the House is aware,
is subject to the reasona’.le restrictions
that are already enshrined in article
19 itself and these restrictions could be
imposed by the State in the interest
of the sovereignty ang integrity of
India or public order or morality.
Collective bargaining, as a concept, is
relevant only in a relationship between
employer; and employees and these
matters, in my submission, are already
regulated by the provisions of
Trade Unions Act 1926 and the Indus-
tria] Disputes Act, 1947. The ILO
Convention No, 87 concerning the

the
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freedom of association and the freedom
of the right to organisz and also the
1LO convention No, 98 concerning the
application of the principleg of right
to organise and to bargain collectively,
recognise the right to collective bar-
gaining as flowing from the right to
form associations. While certain restri-
cations on these rights can be reason-
ably imposed in so far as they relate
to the armed forces, thie police and
the public servantg engiged in the
administration of the State, these
rights are already available to all em-
ployeeg in some form cr the other.
There is, therefore, no need for ampli-
fication of the right gs proposed ‘n
the BIllL

What was sought to p. argued was
that the right to collective bargaining
will have to be ensure:l within the
meaning of article 18(3). In fact,
from what I have stated it is clear
that the right to collective bargaining
is already there, One of my friends,
Shri Shivg Chandra Jha. speaking
today, has observed something about
compulsory arbitration. Well, T must

' say, Sir, that once vou initiate
the concept of compulsory arbitration,
then perhap; one has to forego the
right to gtrike, as any strike at this
stage would become illegal. T am and
aware whether he is a trade unionist.
Then the question will be...

st fog s : @im w1 T
TR fAFraar g, Faaadr w@rfa-
g & fod )

(Interruptions)

SHRI SHIV SHANKAR: I was only
trying to say that this is something

which would create more complica-
tions than warranted. Therefore, in
my submission, article 19(1) (¢), ag it
stands today, enjoins a right to form
associations and coupled with the
Trade Unions Act, the Industrial Dis-
putes Act and the ILO  Coventions,
sufficiently guarantees the right to
collective bargaining and, therefore, jt
is very difficult for me to accept the

[RAJYA SABHA]
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amendment, as suggesﬁed, in article
19.

SHRI S. W. DHABE: 1In cther
countries this right is accepted as a
conjsfitutional Tight and the ILO
conventions are not a law in our lzTnd.

SHRI SHIV SHANKAR: It is
something which has been followed.

SHRI S. W. DHABE:
not statutory.

- SHRI SHIV SHANKAR: This
precisely what I am saying that none
the less the two Acts guarantee that
right. That is what I have stated;

i
SHRI S. W. DHABE: With [due
respect. ..

SHRI SHIV SHANKAR:
here to argue. ..

But that is

I am not

.

SHRI S. W. DHABE: I am not argu-
ing. I want you to clarify the posi-
tion. Under the Trade'Unions Act ar
the Industrial Disputes Act, 1947,
there is no right of collective bargain-
ing given anywhere.

SHRI SHIV  SHANKAR: The
spirit of these Acts, if you kindly
take into consideration, it does give a
right for bangaining. . (Interrug-
tions) Sir, it will be dlfﬁcult for me
to proceed..

THE VICE-CHAIRMAN (SHRT
U. K. LAKSHAMANA GOWDA): Let
him continue, Mr. Mahapatro.

SHRI LAKSHMANA MAHAPA-
TRO: I am not interrupting him.
But he is a lawyer by profession, as T
understand it, and, therefore, I just
want to know from him whether pro-
viding under the Constitution and
providing under the ILO Conventions,
or some other law, is one and the
same thing.

SHRI SHIV SHANKAR: May I say
this much ? I can say as 3 lawyer—
as my friend has tried to put it—that
if something is provided in the law,
it gives the right and if that right is
not translated, then you have a right
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to move the High Court under article
226, or the Supreme Cour{ under arti-
cle 32 for the enforcement of that
right. It is a right by itself. Therefore
I would not like to go into that Sir.
But I may submit, it is difficult for me
to accept the amendment that has
been suggested with reference to arti-
cle 19(1)(c).

So far as deletion of clause (f) of
article 19(1) is  concerned, that, of
course, I think is already on the Sta-
tute Bouk inasmuch as the fortyfourth
Amendment Act has already taken
care of it. I do not want to dilate on
that aspect at all.

With reference to article 19(1) (g),
what has been proposed is to delete
the words “trade or business”. I may
submit that the right with reference
to trade or business, as provided
under article 19(1(g) is not an abso-
lute right. The scope of this right has
been  considerably diminished by
virtue of article 19(6) under which
the Government can impose reason-
able restrictions on the exercise of
this right in the interest of general
public and prescribe the professional
or technical qualifications necessary
for practising any profession or car-
rying on any occuption, trade or busi-
ness, or create monopolies even 1o
the exclusion, complete or partial, of
all citizens or otherwise. Therefore,
what is sought to be proposed is to
delete the expression “trade or bhusi-
ness” from article 19(1) (g). Having
regard to article 19(6) which empo-
wers the State to impose restrictions,
I am submitting that this is not a case
of an absolute right so far as ‘“trade
or business” is concerned. Ang it
could be limited in the interest of the
society. Therefore, it is not possible
for me to accept the deletion that has
been proposed by the Bill.

SHRI LAKSHMANA MAHAPA-
TRO: How long do you want to
stand guard for traders and business
people? You are standing guard for
propertied people for a long time but
how long do you want to stand guard
for traders and business people?
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THE VICE-CHAIRMAN  (SHRI
U. K. LAKSHMANA GOWDA): Let
him proceed.
SHRI SHIV SHANKAR: Mr.

Mahapatro should know that if he
wants to take away totally the right
to trade and business, perhaps that
would be a different case altogether.
I am saying that this ig what the Bill
has proposed. The Bill has proposed
the total deletion and I am saying thdt
I am not prepared to accept the total
deletion. What I am trying to say is
that sufficient power is there to the
State under Article 19(6) where-
under restrictions could be imposed
and these restrictions could be im-
posed in the interest of the gsociety.
Therefore, if this be so, it is not a
case of absolute right with reference
to trade or business. It is a qualified
right. And the courts, have time and
again, taken care of it. That is the
position which I am trying to explain
and that is why I am not persuading
myself to accept the deletion of the
entire clause. This is how 1 am
putting it.

Then, so far as the expressions “rea-
sonable restrictions” and “interests of
-the general public” are concerned, they
have been given quite a liberal inter-
pretation by the courts and always in
the interests of the society. There-
fore, I do not think that the freedom
that has been given in Article 19 is
such an absolute freedom with refe-
rence to trade and business so that it
could warrant the deletion as has been
sought to be made out in the Bill
itself.

Then, Sir, with reference to clause*
3(b) of the Bill which provides that
under Article 19(2) it should be pos-
sible to impose reasonable restrictions:
on the right to freedom of speech and’
expression in the interest of commu--
nal harmony or stopping of mono--
poly control over newspapers and
press media. “Communal harmony” is
covered by the expression “public=

/
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~order”. That is already there in
Article 19(2). The clause already
exists in this Article and consequent-

ly specific mention of ‘‘communal
harmony”, in my  submission, is
‘unnecessary since the expression

“public order” takes within its sweep
‘the question of communal harmony
also. B ‘

Then, Sir, as regards the insertion
of words “stopping of monopoly con-
irol over newspapers and press me-
dia”, I may mention that this involves
restructuring of the ownership pattern
of the newspaper industry and this is
a matter where one will have to go
deeper for purposes of understanding
the consequenceg of the action. Alre-
ady there had been a lot of clamour
that the press is sought to be gaged
-and perhaps, though, of course, the
second Press Commission was going
into that, it has also given certain sug-
gestions. Perhaps that could be gone
into. But, unless the full implications
of the action with reference to the
proprietorship of the newspapers is
gone into, it is not possible to accept
this amendment as has been suggested.

Sir, vide clause 4 of the Bill what

- is sought to be said is that clauses 2,
2B and 5. ..

SHRI A. G. KULKARNI (Mahara-
shtra): You suggested that the pro-
prietorship of newspapers should be
gone into. It has been gone into very
many times but ultimately under the
right enshrined in the Constitution,
the right to have private property, you
cannot change that equation unless
you have some whole decision. on
structural changes. You are not go-
.ing ta do anything and...

SHRI SHIV 'SHANKAR: I am
saying with reference to a clause that
has been sought to be amended Wlth
reference to the Bill and T am- answer-‘

“ing it with reference fo that part.of it.
I am not now stating my policy here.

So far ag clause 4 of the Bill is
concerned, it seeks that clause 2, 2B
and 5 of Article 31 be omitted.

[ RAJYA SABHA ]
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It is a known fact that article 31
related to the right to property and
thig right as 5 fundamental right has
been abolished by virtue of the cons-
titution (44th amendment) Act. How-
ever, so far ag the question of safegu-
arding the right to property with refe-
rence to educational institutiong esta-
blisheq and administered by minorities
ig concerned, that has been done and
accordingly a provision analogoug to
the proviso to article 31(2) has been
inserted as article 30(1A) of the Cons-
titution. So, having regard to what
has already been done under the Con-
stitution (44th Amendment) Act, I do
not think I should dilate further on
these clauseg 2, 2B and % of article 31.
Therefore, 1 am trying to avoid that.
So far as the right to property is con-
cerned, that has been removed from
the Constitution =g a fundamental
right,

Now, Sir, so far as clause 5 iz con-
cerned, it seems to amend article 31C
with a view to substituting the expres-
sion “clause (b) or clause (c) of article
39” by the expression “Part IV of the
Constitution” as well as substituting
the expression “article 14, article 19 or
article 31” by the expression “Part III
of the Constitution. Therefore, Sir,
what follows is that the further pro-
posal is to omit the provisoc to this
article. Article 31C, prior to the
amendment by the Constitution (42nd
Amendment) Act, 1976, contained the
expression “clause (b) or clause (c¢)
of article 39”. The 12nd Amendment
Act amended this article and extend-
ed itg scope to all the principles laid
down in Part IV of the Constitution
so that what was argueq at that
moment = was—and perhaps very
rightly—that the Directive Principles
must precede the Fundamental Rights
because the individual’s rights cannot
the Directive Principles.
This is.the position today. To. say
that by- 44th - Amendment, the then
Government ‘wanted to restore back
the posmon‘by restormg the' scope of
this Artlcle ‘to article’ 39(b) a‘nd (c)
ag it existed. but smcn it could not .
be accepted by th¢ Ra)ya Sabha thq

position remained “what it was‘is’ wét
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right. In the 42nd Amendment as a
result to the extent Part IV of the
Directive  Principles is concerned,
they have been given precedence and
there is no necessity that even the
Fundamental Rightg should also be
brought in so that they can be given
ascendency, Sir, I may submit that
it will not be possible to extend the
scope of this article so as to include
all the Fundamenta] Rights guaranteed
by Part III of the Constitution as the
rightg other than those under articles
14 and 19 are not relevant for the
purpose, such as the right to life and
liberty; since the right to property as
a Fundamental Right hag been taken
away by the 44th Amendment Act,
article 31 has been omitted from this
article vide section 8 of that Act.
Therefore, T feel that the amendment
which was brought in under 42nd
Amendment takes care of Part IV
properly and so far ag articles 14 and
19 are concerned, they have been
given protection with reference #to
article 31C and, therefore, to that
extent I  feel that so far as the
amendment in article 31C is sought,
it has no basis,

Now, with reference to clause 6
and clause 13(b) of the Bill, I must
submit that these tWo clauses respec-
tively seek amendments in article 32
and article 226, Thege seek to curtail
the powers of the Supreme Court and
the High Courts respectively to issue
directiong or orderg or writs in
respect of any law or any action
taken under such 5 law with a view
to give effect to the Directive Princi-
ples Taid down in Part IV of the
Constitution or in respect of the
economic offences or for énsuring the
collection of taxeg and other revenues
or for eradicating corruption in Gov-
ernment Services. I may submit that
if all these aspecty are to be taken
away from the purview of judicial
review and if the powers under article
32 and article 226 aro restricted, it is
possible that an argument could be
advanceqd sayving that curtailing of the
judicial power offends the basic struc-
ture of the Constitution. And, there-
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fore, having regard to this, it would
be difficult for me to accept the
amendment to curtail the power
of judicial review vis-a-vig Articles
32 and 226, both. Part XIV-A of the
Constitution enables Parliament to
establish tribunals for the purpose
mentioned in the Bill and to exclude
the jurisdiction of al] the courts ex-
cept the jurisdiction of the Supreme
Court under 136. In view of this,,
in my submission, this provision which
seeks to curtail the powers of the
Supreme Court as also the High
Courts vis-a~vis Articles 82 and 226
respectively is unnecessary.

Sir, clause 7 of the Bill seeks to
substitute the present Article 39. By
the proposed sub-clause (a), ‘right to
work’ iz sought to be includeq as a
Directive Principle. In my submission,
Article 41 makeg a provision that the
State shall within the limits of its
economic capacity and development,
make effective provision for securing,
inter alia, the right to work. In view
thereof, I feel that this amendment is
unnecessary inasmuch ag it is already
ordained on the State 10 take stepg in
terms of Article 41. What hag to be
done iy to translate the Directive
Principle into a reality by bringing a
statute, if necessary. That is the
submission which I am making, and.
therefore, the question of amendment
to Article 39 does not arise, :

Vide sub-clause (b) of clause 7, it
is proposed that the ownership and con-
trol of the material resources of the
community shall b progressively
owned and managed by the State so
as to put the State formally on the
road to social progress. This amend-
ment, in my submission, ig also not
called for as the Preamble to the
Constitution itself indicate that ourg is
a ‘Socialist Republic’. The present
policy of the Government is also to
the effect that the materia) resources of
the community are utilised in such a
way that they are put to maximum
common use and are not allowed to
remain in the handg of a few indivi-
duals. T feel that having regard to
the Constitutional concept, the concept
which the people of India have given
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unto  themselves, hoping that the
socialistic society will be established, in
my submission, it ig unnecessary that
sub-clause (b) of clause 7 could be
conceived of so that the Constitution
itself could he amended.

SHRI S, W. DHABE: I want to have
a clarification. As I understood,
Article 41 of the Constitution includes
right to work anywhere in India. Is
that what he says?

SHRI SHIV SHANKAR: Sir, I will
" read Article 41,

SHRI S, W. DHABE: Article 39
clearly envisages right to work, My
friend is an eminent lawyer and knows
the Constitution very well. Article
41. according to him, includes the right
to work. Is that what he says?

SHRI SHIV SHANKAR: May I just
read Article 417

“The Stute shall, within the limits
of its economic capacity and develop-
ment, make effective provisicn,....”

SHRI LAKSHMANA MAHAPATRO:
Sir, he meang that...

THE VICE-CHAIRMAN (SHRI
U K, LAKSHMANA GOWDA): Why
do vou interfere? Let him proceed,

SHRI SHIV SHANKAR: It is inclu-
ded in the Constitution, and it has to
be translated,

SHRI S, W. DHABE: Does Article 41
include it?

SHRI SHIV SHANKAR: Please bear
with me,

“The State shall, within the limits

of itg economic capacity ang deve-:
lopment, muke effective provision for

securing the right to work,..”

Thig ig what I read.

. ty» education and to public
assistance In caseg of unemployment,
old age, sickness .and disablement,
and in other caseg of undeserved
want...”

Thig is exactly wnat I gaid, It covers
it, and a lavr could be framed. (Inter-
ruptions) I do not think I can argue
with you. 'That is the pesition which
I wanted to indicate, So far as sub-
clause () of Clause 7 of the Bill is
concerned, that seeks to provide, inter
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alia, for voluntary agricultural pro-
duction cooperatives and State farms.
Thig proposal cannot be supported as
the experience in regard to cooperative
farmg has not been encouraging and
such 5 provision will create a sense
of uncertainty among cultivators and
would repel future investmeng on
land. Clause 8 seeks to reorganise the
functions of Parliament, State Legis-
latureg ang the serviceg under the
Union and the States so that they
become the prime instruments of
democratic and social change, In my
submission thig amendment is not
called for, Parliament and  State
Legislatureg are  already the instru-
ments of democratic ang social change,
The services under the Union and the
States have stood the test of time and
they have implemented the socialistic
and democratic policies enunciated by
Parliament and  State Legislatures.
Unless we go to the exient of saying
that the whole system has failed in
achieving the constitutional goals, I
feel that we need not pe that much
disappointed to include Clause 3 by
way of an amendment, Clause ¢ of.
the Bill seeks to insert a new Article’
46A with a view to fix by reservation
definite quota of jobs in Government
serviceg and also in Government
undertakings for the Muslim commu-
nity as weli as for backward and
weaker sections of the community, In
my submission Article 15(1), (2) and
(4) of the Constitution takes care of
this aspect. It referg to all communi-
ties, including minority communities,
which eould have a fair and equal
opportunity in the matter of employ-
ment or appointments under the State
and reservations coulj be provided.
What has been said is that reservation
with reference to backwardness of
citizens—if any community including
the Muslim community or sections of
‘he  Muslim community could fall
within the ambit of backwardness of
citizens—in my submission, is taken
care of by Article 16 itself, So far as
Backward Classes and Scheduled
Casteg are concerned, they are already
seeking the benefit under this Article.
Therefore, I do not think it is neces-
sary that we should 'add Clause 9, If
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we add by Clause 3 Article 464,
under the Directive Principles, and
then not translate it as a reality, it
does not serve any purpuse Moreover,
as a fundamental right it is taken care
' of in Article 16. The proposal to
reserve quotas for the Muslim com-
munity hag got to be looked into from
the point of ' view of the provisions
containeq in Article 16(2) with refer-
ence to discrimination on the basis of
religion, It is very difficult to take a
particular community aad then make
a provision because it ‘would be hit on
the ground that it makes discrimina-
tion based on religion unless it comes
within the ambit of backwardness of
citizens. You can take a particular
section of the Muslim community, if
they are backward, and then you can
provide them with g befter deal having
regard to Arficle 16 itself, That is the
submission (vhich I thought I should
make. So far as Clause 10 of the Bill
is concerned, it geekg to insert a new
Article 50A with 5 view fo provide that
the State shall take effective measures
to eliminate the power of money in
elections ang other democratic pro-
cesses. Morey power in election is
one sspect which hag heen the theme
of discussion in Parliament and out-
side. It is mainly for the political
parties and the contesting candidates to
strive for elimination of baneful influ-
. ence of money in elections.  And
already the Government is contemp-
lating to call for a meeting to decide
diverse issugg and already some steps
were taken in that regard, Unless we
chalk out a complete programme, which
perhapg would form part of electoral
reforms, til] then it would he difficult
to immediately bring in Article 50A

as a Directive Principls and then have

it as a pioug wish. I would rather
prefer to take stock of the entire
situation in  regarq to the electoral
reform and then come to somge conclu-
sion,

Clause 11 of the Bill makes provi-
gion for the appointment by the Presi-
dent of a Special Officer for Directive
Principles of State Policy and enume-
rating his duties. It further provides
that Parliament or the State Legis-

{1 FEB

1980 ] on the Table 198

lature, as the case may be, may by
resolution appoint a Comuittee  for
reviewing the report made by  the
Special Officer and for making recom-
mendations in thig regard to their
respective Legislatures. It ig consi.
dered that it will not be an easy task
to survey the progress made by the
jovernments of the Union ang the
Stateg in implementing such a  large
number of Directive Principles over a
period of 28 years since the promulga-
tion of the Constitution. A number of
lawg have been made to itnplement the
provisions of article 39(b) relating to
ownership and control of the material
resources of the community. Since
ours ig an agrarian count’y, the main
item of material resources, is no
doubt, ggriculture, The institutions of
hereditary proprietors and other inter-
mediarieg like Zamindars and jagirdarg
have been abolished. Legislaticng has
been undertaken for thg improvement
of the conditions of the cultivatorg as
regards security of tenurve fair rents,
ete. ang for fixing 5 ceiling which may
be held by an individual owner
Similarly, a large number of laws have
been enacted to implement the direc-
tive in article 40 to organise village
panchayats. For the proniction of
cottage industries, which is enshrined
in article 43, a number ¢f Boardy like
All India Khadi ang Village Industries
Board, All India Handicrafts Board,
and Nationaj Small Industries Corpo-
ration have been constifuted. Again,
for compulsory education article 45
has been taken care of with refer-
ence to.legislation in most of the States
and in the Union Territory of Delhi.
Therefore, in my subwmission, it would
be difficult to go into all these matters
at this stage or to appoint the Special
Officer as hag been gugzested in clause
11. Therefore, I do not think it is
necessary that we should gn into that °
at this stage.

So far as clause 12 ig concerned, it
seeks to amend articie 124(4) with a -
view to making disregard on the part
of a Supreme Court Judge of the .
Directive Principles a ground for his
removal from office. I would submit
it gives a very wide concept and a
groung that he has not observed the
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Directive Principles, if he has got to
be disqualified. I must gay that it will
create many complications, Particu-
larly, I should submit that it would be
a case of subversion of the indepen-
dent judiciary, Therefore, I do not
think we will be well advised to go
into that aspect at this stage and in the
manner as it has been suggested,

I have already given my submission
with regard to clause 13(a) which geekg
to amend article 226, I need not again
dilate on that issue,

Clause 14 seeks to amend article 311.
Sub-clause (a) thereof seeky to widen
the scope of article 311 to facilitate the
action by the Government for the
eradication of corruption, maintenance
of purity of the administration and
prevention of economic cffences, In
effect, it seeks to dispense with the
requirement of holding of an enquiry
against Government servants in respect
of all cases involving charges of cor-
ruption, economic offences, etc It is
considered not desirable to dispense
with the requirement of holding of an
enquiry in the aforesaid types of cases
because before deciding the issue at
least the person is entitied to 5 notice
and what he wants to say on that
aspect becomeg absolutely necessary.
The existing proviso (¢) ig invoked
only in limited cases wherein the
evidence is considered cof such nature
that ity disclosure is not in the interest
of the security of the State,

Therefore, clause 14 which seeks to
dispense with the enquiry where the
charges ¢f corruption and economic
offences are levelled affects the entire
concept of article 311. Merely on the
basis of the charges if a man is to be
sacked, in my submission, it will be
offending even the ordinary principles
of natural justice, It would b2 gdifficult
to accept the position.

Sir, sub-clause (b) makes provision
for the adjudication of the disputes
relating to action taken under article
311 by special tribunals to be set up
by Parliament and State Legislatures,
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The jurisdiction of the Supreme Court
and other courts ig also sought to be
curtaileq in respect of matters decided
by these tribunals.

Part XIV-A of the Constitution, that
is, Article 323A of the Constitution
enables Parliament by law to establish
Tribunals for dealing with- disputeg in
certain matters and to bar the jurise
diction of all courts except the Supre-
me Court under Article 136, Once this
be the position, I submit that the
amendment that has been suggested by
virtue of sub-clause (b) of clause 14
is unnecessary,

Clause 15 of the Bill geeks to amend
Article 326 with a view to reduce the -
minimum age of voting from 21 years
to 18 years. Thig proposal has been
under consideration of the Government
ang at this stage it iy not possible to
straightaway agree to that, because
once the entire gamut of the case is
gone into, perhaps a proper decision
could be taken in that regard,

So far as clause 16 ig concarned, that
deals with Articles 368, It wantg to
put a bar on judicial review of consti-
tutional amendments., In fact, clause
(4) of article 368 as inserted by the
Forty-second Amendment Act contain-
ed such a provision, But the Forty-
fourth Amendment Act has nullifieq it.
Perhaps we will have to consider it at
an appropriate stage, so that if we
think that some other articles have
got to be also amended, that may also
he done, It hag in fact already been
argued that the matter is still sub
judice, because the judgment hag not
been rendered. The argument that
has Peen put forward before the
Supreme Court is that it offends the
basic feature of the Constitution.
Having regard to these things, it would
not be proper for me to accept this
amendment at this stage, even tho-
ugh by virtue of Forty-second Amend-
ment Act, our party had brought in
Article 368 (4) at that stage.

Now, so far as clamse 17 of the Bill
ig concerned, it seeks to make provi-
sion for the constitution of a Constitu-
tional Committee consisting of Mem-
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berg of Parliament as well as others
to interpret the  Constitution or to
decide any question of the constitu-
tional validity of any Parliamentary
or State law, Perhaps, a clue hag been
taken from the Constitution of the Fifth
French Republic, And the guestion is:
So far as the amendment o the Con-
stitution is concerned, has it to be left
to a Committee of Parliament to decide
this issue? 1 submit. Sir, that it may
be difficult for us to accept this
amendment for the simple reason that
the fabric of our Constitution renders
a judicial review to tha  exclusive
domair of the Judiciary. Now, thig is
the basis of Parliamentary democracy.
If judicial review has got to be taken

_away from the courts, even if it is with

referenice to the amendment of the
Constitution, if it is sought to be
vested in g committee constituteg of
Memberg of Parliament, 1 personally
feel that apart from the fact that it
would affect, ag 1 have already said,
the basic featureg of thie Constitution
with reference to judicial review, it
would also hit at the very rout of
Parliamentary democracy And having
regard to this, I do not think it would
be possible for us to accept this parti-
cular amendment since our Constitu-
‘tion which is quasi-federal and quasi-
unitary hag  itg limitations. So, in
view of this I do not think

Fs

“it will be possible for m2 to accept

Clause 17, as it has becen propounded
by the Mover of the Bill. Clause 18
seekg to delete Entry 92, that is, the
Maintenance of Interna] Security Act,
1971 and Entry 130, that is the Preven-
tion of Publication of Oljectionable
Matter Aet, 1976, from the Ninth
Schedule to the Constitution, The
Prevention of Publication of Objee-
tionable Matter Act has already been
repealed by Act 14 of 1977. The Main-
tenance of Internal Security Act, 1971
has also been repealed by Act 27 of
1978. These entries have already been
deleted from the Ninth Schedule,

Having regard to this, I do not think
that the Mover of the Bill would him-
gself feel that Clause 18 should be
pressed. T have tried to give balanced
arguments in support of the submis-
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siong that I have madg and ¥ request
that the Bill be rejected. The Mover
of the Bill is not here. If he were
there, I woulg have reguested him to
withdraw the Bill itself. Since he is
not here, the Bill has necessarily got
to be rejected. Thank ‘you, very much.

THE VICE-CHAIRMAN (SHRI -
U K, LAKSHMANA GJOWDA): shri
Bhupesh Gupta, the Mover of the Bill,
is not here. So the alternative ig tc
put this to vote. The question is:

“That the Bill further to amend
the Constitution of India. be taken
intc consideration.”

The Motion was negatived,

THE VICE-CHAIRMAN (SHRI U.
K. LAKSHMANA GOWDA): Item
No. 5, Shri F, M. Khan jg not here.
Item No. 6, Shrj Bhupesh Gupta is

not here. Item No. 7, Shri Khurshed
Alam Khan,
THE JAMIA MILLIA ISLAMIA

UNIVERSITY BILL, 1977

SHRI KHURSHED ALAM KHAN
(Delhi): Sir, I move:

“That the Bill to establish and
incorporate a unitary teaching and
residential University in Delhi be
taken into consideration.”
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