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Directors on Tatas’ Board of Directors.
So, nothing of the sort is going to
happen. If at all, in the steel secto~
the public sector will assume, what is
commonly known in his jargon, more
and more commanding heights. It
that satisfies him, I can commit my-
self on behalf of my Government.

With these words, Sir, I commend
the Bill to the House.

THE VICE-CHAIRMAN
SYED NIZAM-UD-DIN): The
tion is:

(SHRI
ques-

“That the Bill to provide for
restructuring of the iron and steel
companies in the public sector so
as to secure better management and
greater efficiency in their working
and for matters connected therewith
oy incidental thereto, as passed by
the Lok Sabha, be taken into
consideration.”

The motion was adopted,

THE VICE-CHAIRMAN: We shall
now take up clause-by-clause consi-
deration of the Bill. There are no
amendments.

Clauses 2 to 27, the First Schedule and
the Second Schedule were added to
the Buill,

Clause 1, the Enacting Formula and
the Title were added to the Bill.

SHRI BIJU PATNAIK: Sir, I beg
to move:

“That the Bill be passed.”
The ‘question was proposed.

SHRI KALYAN ROY: Sir, may 1
submit one thing? Mr. Biju Patnaik
has correctly said that Government
financial institutions today control
roughly 49 per cent of the share of
TISCO—48 or 49 per cent.

SHRI BIJU PATNAIK: Forty-seven
per cent,
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SHRI KALYAN ROY: Forty-seven
or Forty-nine, does not matter much.
Hardly one or two per cent less.

SHRI BIJU PATNAIK: It does
matter very much.
SHRI KALYAN ROY; The Tatas

are now getting crores of rupees from
the banks in order to develop the
Ranchi and Hazaribagh coal deposits,
which is denied to the public sector
steel plants, and it ig giving an oppor-
tunity to Mr. Patnaik to import coal
from Australia which will cost Rs.
900 per tonne.

SHRI BIJU PATNAIK: I have al-

ready said that these figures are
wrong.
SHRI KALYAN ROY: Now the

question is, when the Bil] is going to
be passed, may I ask him to take
over TISCO and bring it under SAIL
and for two years see what is the
outcome?

SHRI BIJU PATNAIK. Sir, he has
asked exactly a million dollar ques-
tion because it will cost a 'million
dollars to take it over. I shall cer-
tainly consider it, Mr. Kalyan Roy.

THE VICE-CHAIRMAN
SYED NIZAM-UD-DIN). The
tion is:

(SHR1
ques-

“That the Bill be passed.”

The motion was adopted.

THE INSOLVENCY LAWS (AMEND.
MENT) BILL, 1978

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI
SHANTI BHUSHAN):. Sir, I beg to
move:

“That the Bill further top amend
the Presidency-towns Insolvency
Act, 1909, ang the Provincial Insol-
vency Act, 1920, be taken into
consideration.”
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Sir, the Law Commission of India,
in its Third Report on the Limitation
Act of 1908, had recommended that
the most effective way of instilling a
healthy fear in the minds of ihe dis-
honest debtors who evade the exe-
cution ot decrees would be to enable
the court to adjudicate him as an
insolvent if he does not pay the
decretal amount after notice by the
decree-holder, by specifying a period
within which it should be paid, on
the lines of the Presidency-towns
In_olvency Act of 1939. This recom-
meaudation was reiterated by the Law
Commuission in its Twenty-sixth Re-
port on the Insolvency Laws, and the
Expert Committee on Legal Aig has
also observed that such a simple
amendment could be done in the
Insolvency Laws without waiting for
the enactment of a comprehensive
Insolvency Law.

Sir, this Bill seeks to give effect fo
these recommendations. It is g very
simple Bill. The purpose is tg in-
clude a new act of insolvency. The

Bill enables the decree holder to
send an insolvency notice. This
notice can be served in respect ot

any decree or order for payment of
money due to a creditor. It is well
known that after a decree has been
obtained by a creditor, his real
troubleg begin. So far as the normal
processes of execution of a money
decree are concerned, there are so
many ways in which a judgement
debtor can frustrate a decree holder,
and it goes on and on. Even afler
having got a decree from the court
in hiz favour, it takes g very very
long time for a creditor to get his
money back. Therefore, the Law
Commission as well as the Expert
Committee on Legal Aig had come to
the conclusion that this simple device
cshould be introduced. It was intro-
duced in Bombay long time back.
Twenty-five years of its working had
been very good. No abuse has been
discovered and the provision cannot
therefore, be abused. After obtain-
ing a decree the creditor could serve
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a notice of msolvency on the judge-
mwent debtor, and if within the period
speciiied 1 the notice the judgement
deptor taus to pay the amount in
respect of which a decree has already
been passed, of course the period can-
not be less than one month, and with-
in that period he has to either pay
the amount or furnish a security for
such payment to the satisfaction of
ws creartor—or does not comply with
ol uolice 1n one of these twg ways,
v 10 will be deemed to be an act
u. liasolvency. Sg this new sanction
18 sought to be introduced for the
2urposa of enabling the creditorg who
inave obtained decrees for the debts
duaz lo them, to obtain satisfaction of
their debts. It would be open to the
Judgement debtor to satisfy the court
that he has a counter claim or a set
off which equals or exceeds the
amount of the decree and which he
was not in a position to lawfully set
up in the suit in which the decree or
order of payment had been made
against him. The judgement debtor
azcording to this Bil] would also be
permitleq to raise a further defence
that the amount is not payable by or
ander any law for the time being in
force for the relief of indebtednes;
becausa many a time it happens that
there are various laws providing for
relief against indebtedness, and a
judgement debtor may be entitled to
the benefit of those laws. Of cour:e,
if he is entitled to the benefit of any
provision of those laws, then that
would also constitute a defence against
his being declared insolvent on the
basis of non-payment of decree
money. If under the law providing
for relief against indebtedness, he is
entitled to have the benefit, the
clecree shall be set aside in accordance
with that law.

The Bill further seeks tg amend tne
usual rule-making power so that
rules could be made to provide for
the manner of service of notice of
insolvency, the period during which
it could be served and so on. These
matters of detail have to be leit to
the rules.
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Since the  subject-matter of this
Bill is relatable to an item in tne

Concurrent List in respect of wiicn
both Parliament and the State Legis-
latures are competent to enact laws,
the views ol the sState Governmenis
were alsp obtained regarding the pro-
posed amendments, and 1 am happy
to say that most of the State Govern-
ment, have agreed tp these amend-
ments.

A question perhaps could be raised
as to whether these provisions would
provide for some kind of a harass-
ment to the Judgment debtor by
the decree holders. I would like fo
assure the House that there is no
cause tor such an apprehension as the
proposed provisions would apply only
when the operation of the decree has
not been stayed, namely, 1f the judg-
ment debtor feels that he has sune
just cause against the decree, he has
gone in appeal or taken some other
legal proceedings against that decree,
obtains stay order which stays execu-
tion or operation of that decree. In
those cases provisions of this law
would not be applicable. As I said,
the main objective of this amendment
is to prevent harassment of the
decree-holders because the experience
is that it is not the judgment-debtors
who are harassed in these ways; it is
the decree-holder who is harassed,
the poor fellow who happened to give
some money to another person who
did not repay it when it became due,
and whgo thereafter files a suit and
after protracted trial obtains a decree
and for whom thereafter the major
trouble begins as to how tg recover
the money from the judgment-debtcr
even after obtaining an enforceable
decree. And that is why a new sanc-
tion is being taken to simplify the
process. Sir, as the House is aware,
these days there is a lot of stress and
demand on simplifying the procesg of
law so that a person whg is rveally
entitled to the enforcement of a legeal
right can get the legal right enforced
and the other person who is defying
it will not be able tg defy for a very
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fvag time. 'therefore, the system has
o nnd a simple remedy tor such a
situation. The Law Commission, after
going 1nto this matter, has found tnat
uus 15 one of the very effective ways
because insolvency ig a matter which
every person wants tg avoid. Thera-
lore, 1r a certain amount is due against
a pason and if a notice is served,
there 1s no reason why  protracted
proceedingg for the execution of the
decree have to be faken. If the money
is due, he has to pay it. If he does not
have the means to pay, then certainly
msolvency can be declared even other-
wise. So there is no reason why a
notice shoulg not be capable of
being served on him giving a month’s
lime to make that payment. And
if he does not pay, there is no
reason why he should not be
adjudicated an msolvent. As I said
earlier, the Bombay amendment has
worked satisfactorily for about a quar-
ter of a century...

SHRI LAKSHMANA MAHAPATRO
(Orissa): We had suggested an amend.
m2nl making it three months, Do you
gtick to onz month or change to three
ronths?

S1IRI SHANTI BHUSHAN: It is one
month because these days there is a
complaint that the processes of justice
are lop slow. One month is quite
cnough for the man because, after all,
the decree is not obtained in a day. A
‘uit has to be filed ang the suit goes
on for a long time. So the man has
tmple notice that there is an amount
which is due from him even before the
filing of the suit; and when the suit is
filed, then he has ample notice that he
hay to pay the amount if the amount
was really due from the person con-
cerned, He has notice not merely at
the time when this notice is served.
When the suit is filed, when the suit
dnes on, when the proceedings are
pending in a court of law, he has all
the time to arrange for the noney.
Even after the decree is passed, he
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gets another notice. And it will take
the decree-holder some time to serve
this notice. 1If every stage is multi-
plied—one month, two months, ete.—
the position jig that in the aggregate,
it becomes a life time or sometimes
more than a life time. So, if I may
say so with great respect, the modern
trengd is to reduce the periods rather
than to increase the periods.

SHRI U. R. KRISHNAN (Tamil
Nadu): What ahbout ex-parte decrees?

SHRI SHANTI BHUSHAN: If there
is an ex-parte decree, that ec-parte
decree can be reopened. It is certain.
ly open to the judgment.debtor 1o
make an application for reopening it,
for setting aside that ex-parte decree.
If there is a proper case, he will then
obtlain a stay order staying the opera-
tion of the decree. Then jn that case
the provisions of thig Bill would not
apply. There will be no trouble so
far as that is concerned.

As 1 said, the period which is speci-
fied in the Bil]l is only the minimum
period. The court will have to pres-
cribe the actual period. I may refer
to the relevant clause which says:

“An insolvency notice under sub-
section (2) shall specify for its
compliance a period of not less than
one month after its service on the
debtor or, if it is to be served on a
debtor residing, whether permanent-
ly or temporarily, outside India, such
period (being not less than one
moath) as may be specified by the
order of the Court granting leave
for the service of such notice;”

So, normally if the notice can be
served in India, in that case it could
bLe one month, a minimum of one
month, But if the person is outside
Tndia, then it shall be the duty of the
court to fix a period, after seeing the
circumstances as to where the judg-
ment-debtor is residing, which should
not be less than one month. But how
much that period would be is for the
court to decide. (Interryption) nor-
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mally 1t is for the creditor to specify
the period in the notice. It is only
when the judgment.deblor is residing
ouiside India that the court has to
specify the period which should not
be less than one month during which
the notice will have to be complied
with. In Karnataka also there was an
amendment made on the same lineg in
1963 and I understand that has also
worked well. So there 15 no reason
why the benefit of thig Bill should not
be available to all the decree-holders
in any part of the country in order
to obtain satisfaction of the money-
decrees which they obtain against any
jadgment.debtor., 1 therefore take it
that the provisiong of this Bill are
absolutely noua-controversial and they
would be welcomed by all sections of
this House. With these words....

SHRI LAKSHMANA MAHAPAT.
RO: In the Statement of Objects
nd Reasong the Expert Committee on
Legal Aid and the Law Commission
have been cited. It is said that the
Fxpert Commuittee on Legal Aid made
a recommendation and sg on. I have
got a Report with me. But 1 am un-
able to trace the recommendation.
Could you tell me the number of the
para of the Report and the page num-
ber so that we can effectively partici-
pate in the discussion? Please tell me
the number of the page of the report of
the Legal Aid Expert Committee.

SHRI SHANTI BHUSHAN: What
they have said is that it is not neces-
sary to wait for the enactment of a
comprehensjve Bill . . .

SHRI LAKSHMANA MAHAPA-
TRO: Who said? The Expert Com-
mittee on Legal Aid? Which page of
the report?

SHRI SHANTI BHUSHAN: Unfor-
tunately, I do not seem to be having
that report in my hand. But that Com.
mittee said, because this is a very
cirmple provision, it should be enacted
so that jt will also help the poor peo-
ple. Supposing a poor man has ob-
tained a decree against a person and
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that person is a rich man. The poor
man, after he has obtained the decree,
ha; to get his money {rom the rich
man, But the rich man may get
angry; he does not pay that amount.
The poor man is entitied to recover his
amount from the rich man. But the
rich man, In order to harass the poor
rman, will try all meang to drag the
peor man to ali the courts, and not
pay the decretal amount. He will
think, of course, ultimately I may
bave to pay more costs; but I don't
mingd it. Let that man go through the
whole mill. Now, in those circum-
slunces a provision like this could
provide an effective weapon to the
poor man. He can just give g notice
to the rich man and the rich man will
have to dectde: Is he prepared to be
declared an insolvent evep though he
may be having lakhs and lakhs of
rupees in his bank, just to harass that
poor man who hag obtainedq a decree?
Is he prepared to be declared an in.
salvent? I am sure he will
invariably pay the money rather than
Le declared an insolvent. That is why
in the scheme for legal aid, it was
found that such a provision could be
very useful for giving the benefit of
the legal process even to the poor
people. This i1s what the Expert Com-
milee said in May, 1973—I am quoting
from their reporf—

“It would also pe necessary to
make the process of execulion sim.
pler, at least in so far as simple
money claimg are concerned. In this
connection, attention is invited to
the amendments made to the Presi-
dency-towns Insolvency Act and the
Provincial Insolvency Act of Bom-
bay, by Act XV of 1939, by which
if a money decree is unsatisfied and
no stay has been obtained, the
decree-holder may serve a notice of
insolvency requiring the judgment-
debtor to pay the money or to fur-
nish security for its payment. Non-
payment would be regarded as an
act of insolvency. In its third report
on the Insolvency Act, the Law
Commission recommended that such
a provision should be inserted in the
Provincial Insolvency Act. It is a
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matter of regret that this has not
been implemented until now, We re-
commend that this may be done. It
is not necessary to hold wup his
amendment which is of a relatively
simple nature, pending enactment of
a comprehensive law on insolvency
as suggested by the Law Commis.
sion in the 26th report on the law
of insolvency.”

So, they expresseq regret and they
expected that so far as a comprehen-
sive law on nsolvency ig concerned, it
might take a long time....

SHRI LAKSHMANA MAHAPATRO:
On what page?

SHRI SHANTI BHUSHAN: 1 will
check up and let you know on what
page it has been said.

With these words, I commend the
provisions of the Bill for the conside-
ration of the House.

The question was proposed,

SIHRI L. R. NAIK (Karnataka): Mr.
Vice.Chairman, I rise to support the
Bill. While doing so, I must say that
my support is based on the experien-
ces I had as a District Revenue Officer
for a long time in Karnataka. As you
know, all these money decrees are
recovered as arrears of land revenue
and whenever the decrees are passed,
they are sent to the revenue officers
for execution. So, I know that several
such money decrees used to come to
our revenue officers as they were res-
ponsible to implement or execute
them. But while doing so, I know for
certain that several years used to pass
for getting the money satisfaction in
respect of these decrees. As a matter
of fact, these money decrees were en.
trusted to one or two compilation
clerks in the revenue offices. As the
inspecting officer, T have known that
the upper division clerks in these
(ffices were fighting one another to
be in charge of this compilation be-
cauge it was a very paying proposi-
tion for them., What used to happen
was that sevsral ways were found out
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to see that the decrees were never
implemented and for years and years
these used to be dragged on. We
were always worried as to how to see
that these decrees were gatisfied. In
the absence of the law like the one
that has now been brought by the hon.
Law Minister, it wag not possible
ordinarily to satisfy the creditor and to
discredit the dishonest judgement
debtor, Every means used to be adop-
ted by the dishonest yudgement deb-
tors to see that all sorts of obstacles
were placed in the way of the credi-
tors for geiting iheir legal rights
satisfied. 1 would like to congratu-
late the hon. Law Minister for having
teaught forward this Bill and of
course, he has very lucidly explained
that his bringing forward this Bill
hag heen based on the opinion of seve-
ral 'egal experts. He saig that the
L.aw Commission has said this. He
said that the Exvert Legal Aid Com-
mittee has also said it. He also said
that the Privy Council had said so.
It is very evident that these opinions
1ad been expressed perhaps a long
time back ang there was no time to
bring forwarg such a law. The hon.
Minister said that it was the State of
Bombay which did it. That was also
rather very late. Anyway, Dbetter
Inte than never.

I am very happy that this Bill has
heer brought and I am sure it will go
a long way to settle these money dec-
reeg rather amicably. No doubt; when
the Judgement debtor 18 given a
roti:e of one month saying that he
must pay the money  within this
period ang if not he will be declared
insolvent under the Insolvency Act, he
will pay it because this will certainly
create g fear in him. This in itself
will go a long way to see that all such
litigationg are settled amicably.

With i1hese few words, 1 again say
that I support the Bill wholehearted-
ING

SHRI LAKSHMANA MAHAPATRO:

Sir, the honourable Minister said,
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while recommending the Bill for the
consideration of the House, that these
are very small provisions and these
rrovisions have been thought of be-
cause of the recommendations of diffe-
cent bodies, especially the Law Com-
mission, Sir, in our country, we
bave got two sets of law to deal with
insolvency. One relales to the Presi-
dency towns and the other to the rest
of the country. Even these laws were
made first for the Presidency towns.
Sir, you know the history of the in-
colvency law in our country, and I
would only tell that the framing of
the first law was doae to deal with
matters arising in Presidency towns
and, as regards the other areas, the
law was made later. That is evident
from the year that you find at the
end of the title of each law. One is
the law of 1909 and the other is the
law of 1929. So, the Provisional Law
Is a later law and the earlier.law is
the law relating to the Presidency
iowns and when the Presidency towns
were to have a law on insolvency,
that was made on the lines of the
Bankruptcy Law in England. Later,
Fecause of the change in the situation,
the Provincial [Law was made. But
cven the Provincial Law and Presi-
dency towns Lay have undergone
changes from time to time accord-
f1g to necessity. At the mo-
ment, Sir, there is one such gmend-
'ment that ig sought {5 be made
in both the laws Sir, accord-
ing to the Report of the Law Com-
mission which has gone into this mat-
ter of bankruptey ang insolvency, this
law on bankruptcy or insolvency is
based on the principles of the Roman
Law and the term used in Latin is
“Cessio Bonarum” and what was
sought to be done was to make the
debtor surrender all his goods for the
ktenefit of his creditor in return for
the immunity from court process. This
is what is meant by that Latin phrase,
by that provision in the Roman Law,
cn the basis of which first in England
the bankruptcy law was made and we
as the British subjects then had to
have our insolvency laws. From this.
Sir, you will see that the whole effort
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wag to see that the creditor wag best
benefited and what was demanded of
the debtor was that he hag o
surrender all his property for the
benefit of the creditor only to
escape the process of law. So,
that was the concept behind the
framing of such a law. Now, Sir,
I am very much pained to see that
almost the same language has been
used in the Statement of Objects and
Reasons. Of course, what is said here
ig that the Law Commission has used
it. But I shall just take you to the
Law Commission Reports which are
quite different. They mecan something
else. That was also the tenor of the
speech of the Law  Minister. My
friend, Mr. Naik, who spoke just now,
also feels that the experience has been
very sad from the side of the debtors.
What these people speak js that these
debtors, who take money at the time
of distress, make creditors run
from court to court and make
them suffer in this way. There-
fore, it seems that only to safe-
guard the interests of the creditors
fomething has been thought of and it
wags thought that something had to be
done in the interest of the creditors
and that was how the Law Commuission
did it. That was how the Law Com-
mission thought about it on the basis of
its experience and on the basisof the
things that were placed before it and
on the basis of the conditions obtain-
ing then. Therefore, they have re-
commended such a thing only with a
view to making the creditors benefits.
That is not true. The Statement of
Objects and Reasons also says that
the whole thing is intended, in the

most effect way. to instil a healthy
fea, in the ming of the dishonest
yudgment.debtor. The judgment.

debtor is assumeqd to be dishonest or-
dinarily, generally. And to strike or
instil fear, healthy fear, not ordinary
fear, in his mind it is so intended to
have the law amended. This is not
what they said. 1 shall read oui what
the Law Commission said in their
Third Report. On page 64, in para-
graph 170, while speaking on the law
of limitation, they have said:
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“Aticle 182 has been a very
fruittu)l gource of litigation and is
a weakon in the hands of both the
dishonest decree holders gnd the
dishoanest judgment.debtor . . ..

They have found that there are also
dishonest decree-holders, ang that it
is not always the dishonest judgment.
debtor. So how to tackle it? They
wanted to do the best of service to
the honest judgment-debtor and the
Fonest creditor also. There are two
sides. The dishonest fellow should
r:ot be allowed to have the gain in the
way he has Leen doing so far; if they
ure honest, let us do the best of ses-
vice to them. That wag the intention
of the Law Commission. The Law
Commission suggested certain things
i1 their Third Report. Unfortunately,
il is only with a view to instilling
healthy fear in the mind of the judg.
rment-debtor that we are now amend-
ing the law. Somehow, the Law
Commission’s Report has been incor-
1ectly read. There are people, a set
of people, who have taken money and
yet are not paying, though a decree has
been made against them, but a'so per-
sons who would not pay the money
and who have been able to secure the
cdecree. Thig also is cur experience—
rot very uancommon—and theay are in.
lerested in houding them for the reali-
sation of that money which, they feel,
they can realise through the process
of law. Therefore these things are
daily experiences. 1 feel that the
attention of the Expert Committee on
Legal Aid must have been attracted
10 this matter. That is why 1 was
anxious to know, in what context they
were so serious about it, and they
wanted thig thing to be pushed
through with the utmost haste, instead
of waiting for a comprehensive law on
nsolvency to be placeq before Par-
liament,

Then, let us go to the Twenty-Sixth
Report which is referred to in the
Statement of Objects and Reasons.
Now, thig ijg the Twenty.-Sixth Report.
The Law Commission has dealt with
the law of insolvency in particular.
That is why that have gone in detail
to the historical background, the gene-
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sis of the earlier report and the con-
so'idation of the two Insolvency Acts
about the Presidency towns and the
provincial areas. They have said in
para 4:

“The Hon’ble Sir H. Erle Richards
while nioving the Bill in the Council
which led to the enactment of the
Presidency-towns Insolvency Act,
1909, slated:

‘The difference in the conditions
between the Presidency-towns and
the mofussil makes it jnexpedient
to have one uniform Act for the
whole of India at the present time
but there will be httle difficulty in
bringing the two Acts into complete
agreement if it be thought wise to
do so in the future’ ”

This was what the Member introduc-
ing the Bill in the Council said. He
also hoped that both the laws will pe
unified and g uniform law could be
there for India at some point of time
in the future. The time is, therefore,
ripe. That js what the Law Com-
1nission has said in para 4 for consoli-
dating the two Insolvency Acts and
having one uniform law for insolvency
for the whole of India including the
Part ‘B’ States and the territories.
This recommendation was made when
Part ‘B’ States were there. Now, we
Go not have a uniform law, In order
to make matters easy for the Govern-
ment they have given a draft Bill.
They suggested no doubt, providing
for such a notice to be given and
niatter coulg be simplified in that way.
They said aboul jurisdiction also. They
have alsp stated that the most impor-
tant point which cannot be missed
whenever insolvency law js taken into
consideration is what has been said in
paragraph 16. It is about the time
when it will take effect. This is a very
important thing. They Thave also
thought about the official assignees
and the official receivers whao will
administer the estate of the insolvent.
These are some of th things. They
have sail many more things. These
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things could have been taken up when
this amendment was sought to be
brought in. If there was any giffi-
culty, the Law Ministry or the Gov-
ernment should have examined how
far it was possible to adapt the draft
Bill for the whole country. They
have given it in Appendix I. They
have said in the last para that in
crder to give concrete shape to their
recommendations, they have given a
draft Bill in Appendix I. Where is the
difficulty? Therefore, I would defi-
nitely request the hon. Minister to tell
me where the difficulty was in fram-
ing a comprehensive legislation. It
was a recommendation of the Law
Commission made not now but ten
or twelve years back. Sir, when he
has come now before the House with
ttus particular piece of legislation in
1egard to one i1tem of the recommen-
clations, what was the difficulty in
rot considering and moving amend-
ments 1n relation to the other items
of the recommendatlions? This is
something which he should enlighten
us about.

Then, Sir, there 1s the Expert Com-
mittee on Legal Aid which was head-
ed by Mr. Justice Krishna Iyer. As
vou know, Sir, this Expert Committee
wag constituted with a view to speak-
ing on a very important provision in
the Constitution, that is providing
legal aid to the poor. While consider-
ing all the aspects of the matter, they
have said ang I quote from para 28
of their Report;

“It would also be necessary to
make the process of execution sim-
pler at least in so far as simple
money claims are concerned. In

this connection, attention is invited
to the amendments made to the
Presidency Towns Insolvency Acl
and the Provincial Insolvency Act
by Bombay Act No. XV of 1939 by
which if a money decree is unsatis-
fied and no stay has been obtained,
the decree holder mav serve a notice
of insolvency requiring the judg-
ment debtor to pay the amount or
to furnish gecurity for its payment.
Non-payment would be regarded as
an act of insolvency. In its Third
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Report on the Limitation Act the
Law Commission had recommended
that such a provision be inserted in
the Provincial Insolvency Act....
It is not necessary to hold up this
amendment which is of a relatively
simple nature, pending the enact-
ment Oof a comprehensive law of
Insolvency as suggested by the Law
Commission in its twenty-sixth
report on the Law of Insolvency.”

This is para 28 of their Report. And
this ig what is referred to in the State-
ment of Objects and Reasons. With-
out waiting for the enactment of a
comprehensive law of insolvency what
they said coulg have been done. But,
Sir, my point is that thig particular
Axpert Committee’'s Report is dated
27th May, 1973. That means, five
years have already since passed.
Thereafter. . .

SHRI SHANTI BHUSHAN: You
wure supporting the wrong Govern-
ment which wag not doing all this.

SHRI LAKSHMANA MAHAPATRO:

Whether I was supporting or opposing,
it is something which can be seen
from the deliberations and the pro-
ceedings of the House. It is easy to
say so from the public platforms be-
cause I know that was necessary for
veu during parliamentary elections
but don’t do it any further because
the documents speak otherwise. You
can talk to the electorate in big plat-
form meetings that they have behaved
thus way. But it was not actually
that way. We have behaved as we
thought proper. It may be that at
some places we were wrong. But at
most places we were correct. Possi-
btv, when you were meak and mild
against emergency, we were the first
people who protested against emer-
gency, who wanted emergency also to
be lifted. And we were the people
who opposed the MISA and many
more things Therefore, it ;s not that
easy to say. You may be feeling that
bty making some such attackg you may
be able to make some mark. It you
g0 there to the electorate for a vote,
this type of speech is good. But let
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you not do it here because that will
nol be a very responsible statement.
In any case, coming to this Report,
when wag this Report submitted? It
was in the year 1973. Was a period
of five vears not sufficient for fram-
ulg a comprehensive law? Do it,
if you are really serious about it.
I am talking to the Government,
not to Mr. Shanti Bhushan, the Law
Minister.

SHRI SHANTI BHUSHAN: 'The
Congress Government?

SHRI LAKSHMANA MAHA-
PATRO: I do not know that. But I
know that the Government ig one, 1t
may be that somebody is there as a
Minister and somebody is not there
as a Minister. But the Law Minis-
try is a continuing one and it caunot
be a separate thing. At one time
there wag the Congress Law Ministry,
now there is the Janata Law Minis-
try. I am not able to make any dis-
tinction. I feel that the Law Minis-
try is a one continuous office and it
has to be vigilant. It cannot make
use of that particular clause which
was put in the Report in the year
1973 and bring forward an amend-
ment in the year 1978. Therefore,
my point is that in such matters,
where such expert committees feel
that something should be done or
implemented speedily and then a
period of five years elapses, it is
something which ig inexcusable.

SHRI SHANTI BHUSHAN: These
are the acts of omission and comimis-
sion of the previous Government.

SHRI LAKSHMANA MAHA-
PATRO: I am not interested to say
that you are wrong. Nor am I inter-
ested to say thal the other group was
wrong. But mv interest is to say
that the Law Ministry was not wrong.
The Law Ministry should not have
delayed. The Law Ministry should
have looked into this matter in 1973
when it wag recommended and when
such g body was constituted and when
an expert committee made a recom-
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mendation of this type with a wview
to giving some relief to some people
who have been facing great difficul-
ties, 1t should have been done imme-
diately. It could not pend for five
years. That by itself is no reason
why one small recommendation has
been taken out of the very many
recommendations that the Law Com-
mitsion has made. That is what I
want to point out. I do not know
how long the Law Ministry wil] take
to bring forward a comprehensive
Bill or whether they are at all inter-
ested to bring forward a compreien-
sive Bill on Insolvency law or not. I
do not know. Nothing has been
spoken. Not even a hint about such
a comprehensive Bill ever being plac-
ed during the tenure of this Ministry
or during <ome period is given by
the Minister when he made his intro-
ductory speech., What I am interest-
ed in is the Insolvency law being put
in proper shape as recommended by
the Law Commission with a view to
helping the deserving people. I amn
not speaking out of any imaginaiy
fear. It is only on the basis of some-
thing that is printed in the Statement
of Objects and Reasons that the
creditors in the couniry should have
the best of benefits so that they could
chase poor people to run them dowa
for thig thing and that thing, taking
advantage of their poverty and the
particular opportunity that they gael
when the poor people go to them tu
snatch from them some bogus dozu-
ment which they could utilise later
on and get a decree on the basis of
that. Therefore, let not such people,
of course, they do have enough money,
be given such legal aid for such a
fraudulent decree, obtained on such
a fraudulent document. But, may I
tell you legal aid iy yvet a matter of
discussion and it is still a matter of
some reports a far cry no form, no
shape as yet has come about it for
helping the poor. Therefore, they ure
not able to get proper legal aid and
therefere they cannot throw away
these decreeg and ultimately a legis-
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lation of this type will do them
greater harm. It will do them greater
harm, that is what I fear. Therefore,

I want that everybody, if he is honest,
be he a creditor or a debtor, should
have a uniform law throughout the
country on the strength of which he
can escape the harassment of the dis-
honest creditor or dishonest decree
holder or, if he is dishonest judgment
debtor, cannot escape the hands of
law. That is what I intend and [
expect that the Law Minister will not
lose time to get a comprehensive law
on insolvency for us, for all citizens
of India, to be uniformly dealt with
in such matfers.

of} AMLAT T AEH (IFTH297)
JTAARTH TIEF, TASET I
TAATHAET UFL, 1909 [T 1Al
FAAITIAT TFZ, 1920 H 197 FA
F fan vz faawe fa 33w o fom
qET H ATAT TAT F IAFT FA9GH
FAT § AT 29 fadmw #1 fF Awda
AeAr 1 AafET qadq wI gag f
TH ATA AT A AT MERE T AT
Hqsy Frwfaq Far Agar 2 fF fray
FT I TG TH T FT HF AEC
75T 377 % $7TRT 7R9ART 7 Z1F 9T )
3Ry oF T8 fw wiwy gH FATar &
fr feoft & Fedraqorg | 727 397 1T o
HIT IHH FE QA AT d ) e
oA gH wdr  Faar g fw wawe
HIT FHTTL & F19 F ST JTIST AT 8
A1 ITSA HFET HGT IGF RIT GIEA
T OATSRS IIANM Fva £ | & A
GIET FT EGTA TH W AT T A
F1gAT £ % Iegiw 3AH 37 417 71 9977
frar & f& wag-mrEt fesfr sigr gnm
Azt feofy & wd9 § =2 qrs A% A%
w@fed #I7 A1 HTEAT | ALRT 2
7 3@ g & fanew ? fw
METAT AAT  FATIT F FI7 TFA-qIEN
fefr arfasr =% & 2R warerT 3o AMg
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FT A sqaET FT THFAT & oF vag-ardf &
FAT TAATAAGT & W HTET g FT
= SEd § 5 gan 2w § Sifew
a7 & %1 91 g9zfa & o faav
AT F¥ A5EW g g fwer & fody
g¢ Adr & | WAL FHIT F IO I
TFIT T FIE AT 99 AT AT 9ZTA
HIY T4 F &7 T 0IGT FAIC FT
Aifza a7 st ArAgwd ) safhg
# 7z fqazq F7O0 AT g fF =g
FIE AAT TH AT Fv 1S sgFEyT
gaw FUE st fr usgarl fesh
F R FIE TF-TEL ArE Y 7 griaa
&1 J1E WL ZHAEET Y foofr o oo
qiEf 7 g9 904 | GEr T g qiy
Aifzrg a1 94 21 w19, Ffwx FH< B
arem W 7 &1 1 f Far g aar g ar
aAHE WE AT H JI G FY  A1A-
FO A T AL 3T WSS F ary § 34
fadas 1 gadT F@T §

Tax Arg-arg § q47 qgET &
&qTH 39 419 1 a<F 07 HTHiTd FAT
argar § fF oo fesslt Y st #
FT g1 TET &, 3TAT I8 AR RO |
¥ gazar g 5 72 aga waw Agen g
fsraw a & gftg 12 F A5 Ffeeq
ot FZIT F W oA wrwte frar §

6 P.M.

guy oy foedy # oaredt ¥ oY

aFar g a1 are, agde qiv fasn

3 gEifaR § g4t go 1 aFar g,
TEEY WG FOUAT FTAFH § | fawd)
¥ wgt A 33 gA § faedy ¥ @y
W@ ACEIT &1 gy fafeee dar
gar 8, feestt ® w18t gwiTr qfew =
o 3 35 & A AT WATAG WAL
g wAY AT AT WY g ar. L .

st Wrew e fag ( fagre)
®|I gz a@ zA fagr & qUFR
@ar g 7
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sl AMEET gAE  WEY g EAr
Al

TF FIFHr A1 AT I FUT
feeeft #1 wgwig AT gHr @, 4g
grst ot faesdt F1 ogwrg AT gAT
g | 77 foeel &7 HAAT AED IAY
qf 7Y & A1 § FET A FT oA
TT AT F AT FIFE FET FEAT
g B anT R & mwItear § ad
gIIT a1 SAT AT I AT WI(HAT §
fasgra 33 AT ) & HOT AAF
YT A1 WreaareTgn fqg St & AT
FEAE , SAY AT T FA1gal
g #ifs ag a3 fowa Jar § a3
fazra & =T 9 WFE IAFT F——
fF T g9 ATHAD 9T qE F e
g MT T T |

ot Wiow Aemw fag : 3@ @Ay
TAFT HIAT AGT 2 |

Y AW@ET NI AN : ITAFT
oagT § | IW FAG FHIR FT waAY
ggi 43 gr & | s fawe Fww
Tifgd & feedt ¥ mwIT F-w1E
FHA Ag FT qFq 8, fzedr # -
FIT HIAT TART & @ AE &1
g%d g, #a¥ feodt § A-HE sy
wEIFAl K1 FAAM T OFAFT /I
qaad @d § ar fex agdei §
wgi a¥ f& Faa @ ar = fauEdy
gfeam & @ g, 9g1 AT 20-50 TA
gearm A A wadr F¥ faar fs
ga &€ agf aqq qa ar fwe FE FF
Fad | gdifag gim &1 & 9w
wfezg 7 g1 fa feedt av gfam
FAT FT G OB |

st adag sag Az (IghET)
gu a1 @i @ ¥ fx 7g fas fooar
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[»ft efeg gaTe 74
¥ frE o 8r mrady s oA W
Wrog?

st ArtAT g@tg M ;g wAw
F ofr 78 mradr & w7 37 wrEfet w
AN AETE § VT IAFD AT AT
¥ 9t & zafeo & Fear § fF wa
faeett @, S foF srva &Y Uwg A @ sl
g & T ®, a1 TH gl Ar gEreaq
FH galvg FT OvErE ! Hgedr
Figar g fF Fur FEw wvw FE A
IR JTAGTT ST TATAET T OAATT
&, wrw ot @mreg & g o Wk
Iqs Saw gt wmsim 2, fyaw fF
IHAT § % | Arqw grar & &
oIS HY Fg Awer OFUA AH W OIqA
g wylia g foaw fv sweqet w
G T | werdr 7§ F10 Ad) fE
ZH qvE 4 ZMA G, WM TR ®H
& weeT agrer &1 wifent &7 S,
w2 w9 ¥ fymzfen arfeme i
T 9T ATFT FIQ FEHALY, FAH,
AT ISTHFT BFAT J1F qr fF7
Z FIT ALY T WA | [AT A
FAG AE WA AT WA FAAT F
fzamr 9T IMET FAT AT 9IAC 7
g9 A AXFT A AT F4T HIEA KR
F gl wredy wiE g A 43 A4
AT T W@ Z | FEAT 97 TA
JATd w7 FAT WEL 9% QT §, TA-
qrAw % faq w=raqd SRS #7 OF
ARIAT g7 AL JT TG E 1 W
gama & fF F1F2 g9 & &7 v )
St 9gF e § ogEr oar, AIFf
g0 A1 /T TME FIAI A1, A A7
FIE ®F F Z Y & | 6T Fg
eI gl Far € s|r fF @ ausw
a5 fF az g3 781 g Fwar AT
wg geAT AT ST A A4, AR
m & TEAE AT A awn g
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qriwTRz ¥ W omE oo §
zafee & ot Agiey F1 A mafmg
FEAT ATZAT § AT waH giRT F
JGT & FWEART F@T g fF owaana
# ATH 9T IH IM A qETEAT AT
wafar & T FX A7 Ffeew wwm+93
F faa 191 #v W e fwEr §
IME FAATT @RI FT wATET A
@ % feq =@ g agr mwEsr g,
oifFqwrAT waHr g1, wig ag g
et A9 Frar g1 AfFET ImE g
g FT AWEAE A WAE gEIF A
g g 1 3m 9% F FE fay T &%
f& @@E F9 FT AT ATET W
T | § AFar g oA A Ad @
W@ R AL Jow, AfSeTE TAIA-
I & #ww favara ¥ Aty AwEm
Mz sfsforam 2w a8 & @ & 3
qadfid & fF & qar Al @@ gy
AT | WG AR FH O§ FW T4
gaedr ¥X o9 "o JAS #WI
afoeze o Afsfoaq  wfgwifal
F feqmm m zA THEIT AT Wy ;WT
g & %7 g #wiv g " g
A% weaT zaAr fadmar wE fR
aifs @we #ie dAfsfoas qic a9z
qoA FASAT FT A FI AF | A
weal & ¥ & 3q fagaw &1 g
amyT F@r g |

SHRI SHANTI BHUSHAN: Sir, 1
am happy that all the provisions of
the Bil] have been welcomed by all
sections of the House. I would just
like to make a brief reference to the
point raised by hon. Shri Lakshmana
Mahapatro of the Communist Party
of India. He has raised the question
that in the Statement of Objects and
Reasons a reference has been made
to dishonest judgment debtors and he
has tried to make a point that both
the decree holders as ~ well as the
judgment debtors could be dishonest.



261 Insolvency Laws

But, Sir, may I point out the context
in which a reference hags been made
to the dishonest judgment debtor.
Obviously the provisions of this Bill
are applicable only after a decree has
become final. After the decree has
become final one has to proceed on
the basis that the claim which had
been advanced by the plaintiff, which
had culminated in the decree of a
court, was a true claim, wag a jusli-
fled claim and has been righily
decreed by the court ang that “here
is no reason that after a final adjudi-
cation has been made by the court,
the judgment debtor shoulg not
promptly honour that decree. He
should arrange to make payment of
the just claim to the decree holder.
If, even after the decree has become
final, the judgment debtor does aot
make payment of the amount of ine
decree to the decree holder, obvious-
ly there is no other way but to des-
cribe that judgment debtor as dis-
honest judgment debtor. Maybe,
when he was contesting the claim, he
was bona fide feeling that the pleas
put forward before the court had
some substance. There are sometimes
some questions of law which are dis-
puted questions on  which the {wo
parties honestly feel that their rland
is correct. But after the court has
finally pronounced upon all those
issues and has come to the conclu-
sion, then it is the duty of the judg-
ment debtor to honour the judgment
of the court and make payment of the
decree amount. He has, therefore,
no business to delay the payment of
decree amount. If still he is not pay-
ing.  Obviously such action can-
not be regarded as honest. Of
course, dictionaries may differ. What
one person regards as honest, another
person would be perfectly within his
right to regard it as dishonest or vice
versa. So, I am not raising any ob-
jection to that. All that I wish to
call the attention of the House to is,
that once a decree has become final

there is ng reason to say that there
are some persons who come with
frivolous claims merely to harass
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others. Sgo far as the provisions of
this Bill are concerned, they have
absolutely no application to those un-
justified claims which might be put
forward by dishonest people in order
to harass certain defendants. Because
obviously one cannot proceeg on the
basis that such dishonest claims or
wrong claims would culminate not
merely in decrees but also in final
decrees. Some apprehension was
expressed abéut ex-parte decrees,
namely without a person having come
to know about the making of a claim
or filing of a suit, some ex-parte
decree might be obtained. But the
fact is that the relevant clause of the
Bill confines the application of the
Bill to a decree—‘“obtained g decree
or order against him for the payment
of money (being a decree or order
which has become final ang the exe-
cution whereof has not been stayed)”—
so that these conditions have to be
fulfilled. The decree must have be-
come final and if it is ew-parte, so
long as the period of limitation for
the making of applicgtion for the
setting aside of the decree has not
expired, it cannot be said that the
decree has become final. If therc is
some time limit for filing an appeal,
the decree has not yet become final.
But it is only after no other proce-
dure is left to have the decree set
aside and the decree has become final,
the provisions of this Bill will be-
come applicable.

Then a reference was made tg the
statement of objects and reasons and
it was said that the Third Report of
the Law Commission had not been
properly quoted. If I coulg invite the
hon. Member’s attention to the
Twenty-sixth Report of the Law Com-
mission because that Report itself has
quoted within inverted commas the
relevant extracts from the Third
Report of the Law Commission, say-
ing those very words; .

“Tn this connection reference may
usefully be made to the recommen-
dation made in an earlier repott of
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the Law Commission in the follow-
ing terms;

....the most effective way of
instilling a healthy fear in the
minds of dishonest judgment-deb-

tors would be to enable the court
to adjudicate him an insolvent if
he does not pay the decretal
amount after notice by the decree-
holder, by specifying a period
within which it should be paid, on
the lines of the Bombay amend-
ment to the Presidency Towns
Insolvency Act.”

So there is no wrong quotation from
any report of the Law Commission
because obviously the Report of the
Law Commission is an exhau-tive
document. If the fion. Member’s at-
tention was not drawn to the rele-
vant part which dealt with this re-
commendation, then it is g different
matter.

The hon. Member has said that the
twenty-sixth Report of the Law
Commission in regard to a compre-
hensjve bill being brought to consoh-
date the Law of Insolvency and to
put it on proper lines was made as
early as 1964 and he has, therefore,
voiced g complaint—a very justified
complaint. The complaint is very
justified but who could have been the
target of that complaint is a different

matter. The target of that comp-
laint .

SHRI LAKSHMANA MAHA-
PATRO: . .is the Law Mpnistry.

SHRI SHANTI BHUSHAN:. Law
Ministry cannot be the target because
if the hon. Member unfortunately
thinks that some officers of the Law
Ministry are responsible for 5 Bill

being brought before the House or
not being broughi, I would say, with
great respect to the hon. Member,
that he is very much mistaken be-
cause so far as the officers are con-
cerned, their function is to assist the
Government of the day. They cannot
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over-rule the Minister. Finally, it is
the responsibility of the Minister and
the Government as to whether a cer-
tain thing is done or not. Now
1f the policy of the previous Govern-
ment, which, as I said earlier, had the
honour of getting the support of the
Communist Party of India throughout
that period .

SHRI LAKSHMANA MAHAPATRO:
l.et the Minister not feel that I am
defending the other Government.

SHRI SHANTI BHUSHAN: Quite
right. Therefore, I am saying that the
complaint cannot be against officials—
the permaneni part of the Govern-
ment—because they are not in a posi-
tion to take g final decision. They
are there only to assist the ruling
rulers—namely, the political Govern-
ment. It is the responsibility of the
pelitical Government and therefore, if
any criticism can be raised against
anybody, it is the Government, namely
the Ministry and the Minister and not
the officers—the Secretary and the
Joint Secretary—and so on—because

uviously if the Ministry is not inte-
rested, they ere all the time interested
only in enacting those Jaws which they
need for their own purposes and not
fur the purpose of the people, they
allow the dust to gather on all the ex-
tensive reports of the Law Commis-
sion even though the Law Commission

goes through that exercise at consi-
derable expense of the poor tax-
vayers money and even when one

after another, all this pains.taking
work of the Law Commission gng all
those reports are only allowed to
gather dust all these years without any
action being taken, in such a case, no
complaint can be voiced against those
poor officers who are not present in
the House to defend themselves. The
new Government, the Janata Gov-
crnment of the day and if, therefore,
the new Government, the Jahata Gov-
ernment, from whom the people have
new expectations has decided to do
away with thatl policy of allowing the
Luw Commission’s valuable reports to
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gather dust only for decades and de-
cades and now to take them out and
brush off the dust from them and start
taking action, namely, to have them
considered, final decisions taken and
to convert them in the form of Bill to
ke introduced i1n the House, I think
ithe hon’ble Member would welcome

such an attitude rather than voice
some criticlsm about it.
i am happy to inform the hon’ble

Member that g Bill in regard to the
comprehensive Iasolvency Bill which
the hon’ble Member has in mind has
aiready been drafted, 1t has been pre-
pared. But even after a Bill is draft.
ed, it takes some time before the pro-
visiong can be finalised and the Bill
can be introduced in the House, We
have so many Reports so much pack-
lng of the Law Commission Reports
which has only gathered dust. So we
have to take the view that the work
must start. And the work can start
only one by one because the Govern-
ment cannot make an assault gn all the
poussible Reports dealing with so many
subjects all ¢t once. The policy of the
Government is that all the valuable
work which is done by eminent
people in the Law Commission should
nct be alloweqd to go waste. After all,
the Law Commission has 5 cerlain pur-
prse. [t fulfills a certain purpose.
Wheyp it gives a certain Report
it must be considered. IL must be
taken into consideration. The Gov-
ernment may or may %ot entirely
agree with all the recommendations
made by the Layw Commission. But
it has certainly itg duty to consider it
and to decide what is to be done in
regard to the recommendation.

Now, the justification for bringing
this short Bill in order tg implement
only just one of the recommenda-
tions made in that Report is 5 justi-
fication which is furnished by the
Report of the Lega] Aid Comunittee
itself. If the Legal Aig Committee
which also consisteq of emineat
people had called attention to the
fact and voiced the criticism of this
action, and said that the Government
need not wait for that comprehensive
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Bill ra regard to insolvency ang this
is a simple recommendation which
can be disassociateq from the rest of
the matter because it has impact on
legal aid policy and on making justice
available even to the poor people.
Then ip that case would the Gov-
ernment be right in saying that even
though eminent people are saying
such a thing, we must hot disassociate
and we must either only bring a com-
prehensive Bil} and wait t1ll we can
bring that comprehensive Bill on
insolvency, and till then not allow
the benefit, which was described as
a simple provision in the repory i
1973, to be quickly and immediately
taken advantage of by those people
who are in need of that gdvantage.
Now, we have decided to accept the
recomiendation made i 1973.

The hon’ble Member had
complained why did we wait  till
1978. Well, if the hon'ble Member
and his colleagues anq friends had
been kind enough on us tg bring us
into power earlier we wou'd have
done this earlier much before, even
in 1974. But the C.PI. Members
decided to supvort the earlier Gov-
ernment

SHRI LAKSHMANA MAHA-
PATRO: There was then no Janata
Government in existence,

again

SHRI SHANTI BHUSHAN: It could
be any party gpposed ty the policieg of
the thep Congress. If the hon’ble
Member knew that the Congress was
not doing its duty, that they were
neglecting these important matters to
which he has chosen to cal} attention
today, if he had convinced his collea-
gues and other friends that these
were the deficiencies in the Congress,
the Congress should be thrown out,
perhaps the Congress would have been
thrown out much earlier gnd this
country woulq not have to undergo
this period of emergen&y, this trauma
of emergnecy.

SHRI K. K. MADHAVAN (Kerala):
May I know, Sir, whether the House
can proceed without the required
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[Shri K. K. Madhavan].

quorum? He is using provocative lan-
guage.

+

SHRI SHANTI BHUSHAN:. I am
replying to the point which has been
made.

SHRI K. K. MADHAVAN. I will
not allow the House {o continue with-
out the necessary quorum.

THE VICE-CHAIRMAN
SYED NIZAM-UD-DIN): Mr.
ister, please carry gn.

(SHRI
Min-

SHRI SHANTI BHUSHAN: There-
fore, Sir, all that 1 was saying with
great respect was that no blame can
attach to the Governtment for gction. ..

SHRI K. K. MADHAVAN. Sir,
there is np quorum.

SHRI NAGESHWAR PRASAD
SHAHI: Quorum ig there.

SHRI K. K. MADHAVAN: How
can you take it for granted?

SHRI SHANTI BHUSHAN: From
that seat you cannot see everybody:
that is the trouble.

THE  VICE-CHAIRMAN
SYED NIZAM-UD-DIN): Mr.
havan, quorum is there.

(SHRI
Mad-

SHRI K. K. MADHAVAN: You see
an invisible thing; that is the whole
trouble.

DR. RAFIQ ZAKARIA (Maharash-
tra): Sir, a point of order has been
raised whether there is quorum or not.
Let the Chair decide whether there is
quorum or not.

THE  VICE-CHAIRMAN (SHRI
SYED NIZAM-UD-DIN): I have
decideq that quorum is there.

DR. RAFIQ ZAKARIA: The Chair
cannot rule. ...

SHRT SHANTI BHUSHAN. The

Chair has ruled very carefully.
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SHRI K. K. MADHAVAN: The
Chair cannot rule arbitrarily.
THE VICE-CHAIRMAN (SHRI1
SYED NIZAM-UD-DIN): 1t is ™ot

arbitrary. You can count and if quo-
rum is not there you can bring it to
my notice.

DR. RAFIQ ZAKARIA:. The heads
are less.

SHRI SHANTI BHUSHAN. Sir, if
the hon. Member thinks that heads
are not there even though scme Mem-
bers are present here, then there ig a
difference of opinion about head-coun-
ting I thought that counting of heads
is such a simple exercisg and that
there wasS no room for difference of
opinion. But one has tqy grow wiser.

Sir, all that 1 wag saying was that if
the hon, Member had acomplaint that
a recommendation made by the Legal
Aid Committee—this high-powered
cominittee—should have been imple-
mented soon after 1973, the complaint
might have been voiced against those
who were in powe, then in order to
induce them to rectify this  short-
coming then, and the hon. Member
perhaps peed not have waited go long
for the formation of Janata Party
Government in order to voice - this
grievance. But, anyhow  eve, when
this grievance has been voiced, I still
welcome it, against whomsover it
might have been directed.

»

Then, Sir, Mr. Shahi has called
attention to the fact that care should
be taken that the rules make a pro-
vision so that some decree holder is
not gble to abuse these provisions.
Sir, as I have already explained, his
apprehension was in regard to an ex-
parte decree, that some person ob-
tains an ex-parte decree without the
knowledge of the judgment-debtor and
thereafter also takes ex-parte insol-
vency proceedings without the notice
having been served, Sir, obviously
care would be taken and, as I have
said so far as ex-parte decrees which
have not yet become final gre concern-
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ed the provisions of the Bill would
not be applicable to them.

Sir, Mr. Shahi hgag also made a re-
ference to sonte proceedings in some
courts of Delhi today, But I do mot
think it would be necessary on this
occasion. Mr. Shahi has also made ¢
refernce to the ,bservations made by
the Chjef Justice ¢f Tndia calling
attention to a matler of importance—
of course, iy 1s important. go far as
the courts are concerned, Indiy can
be proud of its traditios, namely, the
courts’ traditions. Evep when the
worst criminals were tried by a court
of law in this country, the courts have
always been given the utmost respect.
No court in this country even
when trying the worst of dacoitg and
smurderers who have beey guilty of the
most heinous crimes, had needed any
protection of the police. That is the
proud recory of the judiciary of this
country ang I hope angd trust that the
position will continue to be so and
the courts will not need it. It is only
the faith of the people in the courts
which will pe thei, real protection
and therefor, they would not need
it. But I have no hesitation in giving
an assurance that the law @nd order
machinery will be there i order to
see that the courts can function in a
proper atmosphere so that they can
discharge thei, very important func-
tions which the people of this country
have entrusted to them. The courts
have sufficient powers—the Law of
Contempt gives them  sufficient
powers—to see to it that decorum is
maintaineq inside the court by every-
body ang that nobody can play about
with 5 court so that the courts can
be expected to exercise those powers
whenever the need arises. It is true
that the courts maintain a certain res-
traint. Thev do not exercise those
very important and extensive powers
on the slightest provocation. They
als, maintain their patience. But
there ig a limit to patience gnd, if need
be, the courts can be expected to
exercise all the powers which the
people of this country have entrusted
to them in order to Seg that the func-
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tioning of the courts ig mot disrupted
ang is allowed to gg on smoothly.

With these words, Sir, I again com-
men¢ the provisions of this Bill to the
entire House.

THE VICE-CHAIRMAN  (SHRI
SYED NIZAM-UD-DIN): The ques-
tion is:

“That the Bill further to amend
the Presidency-towns Insolvency
Act ,1909, and the Provincial Insol-
vency Act, 1920 be taken into con-
sideration.”

The motion was adopted.

THE  VICE-CHAIRMAN (SHRI
SYED NIZAM-UD-DIN): we shall
now take up clause-by-clause consi-
deration of the Bill. First we take
up Clause 2. There is one amend-
ment to it by Shyi Shiva Chandra Jha.

Clayse 2—Amendment of Act 3 of 1909

SHRI SHIVA CHANDRA JHA. gir,
I move:

1. “That at page 2,—
(i) in line 23, for the words ‘one

month’ the words 'three months’ he
substituted; and ¢

(ii) in lines 25-26, for the words
‘one month’ the words ‘six monthg’
be substituted.”

st fr = wt (fame) @ 5o
awras  wgwa, 9y g fx #
goigT 9T B ®E, & WK I e
w7 | K T wEA H A1 AT g
gax oz ¥ St AE /N0 FT 8IT
9T 1970 & 1971 A% 1 39 fa7
g ZA WL A wOE A OH,oFrogw
A T EAT F@ T TETeT AGIT
qowzr R &R F AT QU AE-
arq A s M7 fEer avg #@
ECE VR AU ST £ B 1A [
wgizw, ¥y e Aifme 1w &
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[ fad =72 &)
AFT TS gF FaT g *F fag
AFA FO G Wwd WA
1 ogg Agr war, afex gidEa
HgU AT WIT eFH AT |

zEIfAG ® gy FEar £ weme
gk ¥ @@ ALY F1g ugeEr 2 fw
gA AY WgEw W WY g, gW @
w1 ot wage fa@ar =gy 1 o=y
qdi ¥ A19 § #F @9 GAET 9%
AT § A

uaATeAs  Aglad, ug fadaw
gra@ar faw s gwie /WA g,
ag sz g M AT wgwea § quAn
Wt OFz @M & 1909 ¥ 1920, &%,
SR ST @riEar W@ § ST g%
F@ & fag gz fax aQar T4r & 0
7g 31F § 3| Figg TWI Mg |
afes 1909 =T 1920 ¥ AFT
oq g% fga¥ afw@an o g e
gfaaf Tgst 7% &, a8 W@ STAd g
FgA *1 wada ag § & @fwar =
F W g, AFA famw w9 A, WIS FT
st ofifeafy 8, saF #=wd 7 g
faga®s mar =gy, ag F&1 A1 gF
g | JumAERd AW, THITW JYW
OMA g | HE W9 WAL 48
[RIST HT WY & 19 1 0
gy & i agear g, AgreA fEa
€ ¥ AFSAT IAFQl g, W AG &
fergrar & a1 #gr mar g fx aga
§ fergeandy siem w3 € @ W,
fassi g9 T AT TTgS T T ) 47
grefeafa oy ft & fergeam #1)
FgAa  Siwa gfaar &1 Y@ F A
AT &, 40 T 50 Tfawa T 57
AT FT FAT, oAAT HWIT IAT Ig
T IR AR F A gRT g
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g gy afcfeafs =t 9@
qedr TG & AT AESA A1 OEAN
JgAqT &, HE ERIC FI,
ATTATH FTHT FIT 471 g4 7 Tm WH X
F &M, T /T TFT & @ @ &
fadas a1 e gaa g Mgy

IOANTEY, THIGT FE A
gogA g & sigpAres &1 [T g,
§ a1 UF g1 ST AT AEGEAT F
QIUFT SHET AT TG AT 4¢ &g
St FAIFE F UF AT wmed Igh
{gar wat & ®vr gwea g fa @A
FAR H TART STE T AT AT FT
arg fzar sitw @ A9 9T 3T FAG
FIE SHAIRT gAY AG § HIT TH WEHT
w1 Mfza Tar snar § oo giwa
guT g T g1 < q AT §r w@r
g #iv fea-fag sgar g s=ac
T ST wWr & 1 A gw & 99 ¢
ed g € 98 A9 g9 WId § |
afaT uF #EE &1 §gRy, oa7 fF
[ HEET Y F®l, gg 4 adw
AT & Aifeq Fr o aE FvaE & |
A UF wgW & Aifew &Y
FE FO g uF fgw "o
gEfay  sas1 B wgd fAaw
Al SEl UF "EED § 9A%0 wNg A
LA & GRY FT FOQIT E SEFT
fasmr fed aifs ag ger ofifeafa
F qafas Aaa &% 5 aifew &
T AT AT FF IR T FEAT
Iax faq Iasr #@wr faqwr o o9y
am  fggraw & age € #WT 7
AF 1T AT § AT N § IAd
fag a1 F® =T g@wa wifgr
fergears & @7 a0 & fag &=
W 3w g, fergeam ¥ aige F
foq #7 & #9 6 #WEW &1 WG
gar =ifgy o qr ww d@owT a8 &
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f& ‘ts agw #v st dm owade
M age ax F g ‘Bvg wHA
gHT JRT | ag FWEA HGF FAIS
2 # g

# Farsi 3 g qr@ a0 g Qi
quy qse F O
The question was proposed.

THE VICE-CHAIRMAN (SHR1
SYED NIZAM _UD-DIN): You speak
at the proper time. When clause 3 is
'moved, you can speak on that. Let
the Hon. Minister say npow. .

o qifed oo ;. wFFIY, G/ @
g & St awdm "3xg ¥ "EWEw
Wl & SOF wMT ¥ # A9y Fy
nawd qi@at 1 W S Fw fa
o FE faar gm g AT aan
F1 fefrgoex a1 wgeq T Fwar
g a8 T fum & o = & wifs
g fadas § ag we fwar g
g fo e =g Qar Few 5 faan
FAGIT &1 WA I FT TG g,
foad g garem & #E oot sa%
fawre g1 wE, SEH FA oFAT T
a1 S¥ g2 1 gafag fF s ga-
Lzaq ¥ fois 37 & fagw wma
T g0 § a1 9% qrEwT g@§ an
CEUEIT I B C O 1 A
ar® g, fotasr #18 fefe shee 39-
Sz 1 ww T agwar & sA
FHrd F1 foaF ag o g fw
a5 a1 fow fefs & & ooy =@
Foel? g, =9 fadas «1 399 F13
AT TGl & | W Ty afefeafs
Iq FET F1 g fr I Feelte et
Tifgd d1 ag &MF qE gAX FA
3 AT AT A@A | AL IF FF F(
TR N 9gEar § ar a8 A
3ax fE@ar® auy ag gmr o

A TP TE AHT AT T FY
f wgw a1 arge g ¥ fag
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IFHET qGT T 6 A wx fear g
Fgl g @ § Fgar =rfm fv oo
gt ast oSt & =9 & & 1 W
aua F g% wmTE N4r g fw 24 o
F T &4 gfam 7 T gaE
ma g sia fr gy w5 wd #7997
T FRAT A1 gfFar #1 FFE T
& fag \ w1 24 He F ady gfat
FT FFHE FIET FAT & | ATS @1 AU
ae® ¥ ug W g fF omwwal o
FLR-ATAT § ST FAG AT § GHAT
mafy &1 &9 &Y (F&1 FF | qE©
IR TIT & A1T FAT T FHAAT
g agrEfw g | tE Rg F oany
1 Aty g g | o &A ¥ g
ZraT F@T §99 foq § ag =vgar @
f& suxt wour fus SiQ, 9@ waav
agd FETATZAN & | IqF A2 {FEAT
aaar g feft ger & | SO T
qqt wear g fa fesfir wrgaa g a2
sig feft wgAa gt & qg Aifed
fear wimar g gH uF AEN &1 w9g
fear sitar g | 97 UF AEW &1 gHa
zafeg fear snar & f& o gast
JF FTEAT § AT ACAIST GSGAT §
a1 T SNFT I AV A FTAS |
g UF TEM H I A6 FT gFar
2 9T g% OF A3 A Fawd gl
FT gFA q1 FAT AGT FL FFAT |
zEfMT TH AW FW@T TNl | FET
FTO H @ GAEA F OAEA OH
qgAy g | § wAdg aeeg & qrdar
FRMT (% ag 30 G9ET 1 ANT AH |
THE VICE-CHAIRMAN (SHRI
SYED NIZAM-UD-DIN): Are you
withdrawing your amendment.
=N foa o A § oWOAT WEeE
ars At § |

The Amendment (No. 1) was by leave
withdrawn,

tFor text of the amendment, vide
col. 270 supra,
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THE VICE-CHAIRMAN (SHRI
SYED NIZAM-UD-DIN); The ques-
tion is: ‘

“That clasue 2 stand part
Bill”.

of the

SHRI K. K. MADHAVAN: gir,
there is ng quorum. The House should
not proceed.

THE VICE-CHAIRMAN

(SHRI
SYED NIZAM-UD-DIN). The Quo-
rum bell s being rung. (Quorum

bell rings),
Now there is quorum.
The questiop is;

“That clause 2 stang part of the
Bill.”

The motion was adopted,
Clause 2 was added to the Bill,

THE VICE-CHAIRMAN (SHRI
SYED NIZAM-UD-DIN): The ques-
tion: is:

“The clause 3 stand part of the
Bill” L

There are two amendments in the
name of Shri Shivy Chandra Jha.

ot frg = w0 ST FeTETT
T FF AAT TG F7 qFAT Iq% fg=r6
Fe o feft @1 a1 9§ dewErze
FAOFT AT | AT FZAT g8 & B S
deam v wiegw am g e
FIHSAY 100 ®T J, WL H, FH
g oot ST whEr @y ow@r & A
qrar & e say fgars feAv @
Y a8 AREmfEFEAr Fe-HEsT g 91,
TN QY sgaedT g1 AET 1 g
AT FqEET |

SHRI LAKSHMANA MAHA-
PATRO: If he is moving his amend-
ment, then I want to speak.
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geras (=t daq fengga) -
AT AT T FW § AT MW |

ot fog <=5 |1 ¢ 89 Wy Q@
FgAr 4f a@ g & §

THE VICE-CHAIRMAN (SHRI
SYED NIZAM-UD-DIN): Mr. Maha-
patro, you have already spoken. You
have takey sufficient time.

SHRI LAKSHMANA
PATRO:
...

MAHA-
The amendment gn clause

THE VICE-CHAIRMAN (SHRI
SYED NIZAM-UD-DIN).. There is
no amendment now.

SHRI LAKSHMANA MAHA-
PATRO: Just hear me. I have not
completeq my sentence. The amend-
meint on clause 3 which had been
circulated and which js not being
presseq how hag some sense. It con-
veyed a very important thing, that
is, that a person had so many grounds
opep, to him.... '

THE VICE-CHAIRMAN (SHRI
SYED NIZAM-UD-DIN): When it
has not been moved, whether it had
any sense or not......

SHRI LAKSHMANA MAHA-
PATRO: Well, I can speak on that
clause. That is why I am speaking.
Therefore, if you refer ty, that parti-
cular clause, you wili find:

“that he is entitleq to have the
decree or order set aside under any
lay providing for the relief of in-
debtednesg and that—

(i) he has made an application
before the competen; authority
under such lay for the setting
aside of the decree 5, order; or

(ii) the time allowed {for the
making of such application has
not expired;
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(c) that the decree or order is not
executable under the provisigas of
any law referred to in clause (b)
on the date of the application”

This is important because as he has
earlier said, in our country many
people are born indebted, they live
undey conditions of indebtedness and
die also indebted. That is the state
of affairs. Sp they should have a
ground open to them to say that it is
not executable ggainst them, gr rather
it should be set aside, because he is a
person. who has no lands. he has no
property; he may have lesg than
Rs. 100 as monthly income. That is
the spirit with which that amendment
was circulated. The amendment which
was circulated had this spirit behind
it. But we are very much anxious
for one thing., If that amendment
has not been moved, at least one
thing should be assured. In this State-
ment of Objects gnd Reasons they have
referred to the Expert Committee on
Legal Aid—although I do pot know
what their attitude is towards this
Lega] Aid Committee and the Bhag-
wati Committee Report on legal aid.
Till today that report has not been
accepted. It is still under considera-
tion. Many a time this matter was
raised. Now, for the first time, be-
cause it suits their interests, it is quo-
ted; the Expert{ Committee’s report
is quoted saying the Expert Com-
mittee also wanted this thing to be
hastened instead of waiting for a
comprehensive Bill to be framed and
brought before Parliament. My ques-
tion is: What are they going to do
with the other provisions of the Ex-
pert Committee report? As I under-
stand, they must have applied their
mind, the Ministry must have applied
its mind apg already considered that
Report; otherwise a particular sec-
tion of it could not have been made
use of. Therefore, if that report has
already been considered, when are
you going to take up the recommen-
dations of the Bhagwati Committee?
That will provide some relief. At the
moment there is no legal aig open
to the poor people. Only the reports
are opel to them and they are wailing
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over these reports. How long should
they wail over them? That js my
questian to thg Law Minister.

SHRI SHANTI BHUSHAN. So far
as Bhagwati Committee report is
concerned, all that I have to say is in
regard to legal aid the Government
has already constituted an empower-
ed-committee of officers of different
Ministries which would pe concerned,
for instance, the Finance Ministry, the
Labour Ministry, the Social Welfare
Ministry, the Law Ministry, and sg on,
so that the whole question could be
considered, all these implications
could be considereq and various tech-
nica) implications could be considered.
Then a scheme has tg be evolved. The
scheme will have to be accepteg by
the Government. Action is being
taken and that committee ig already
functioning. It is going into that
matter, and I hope that without
having to wait for the king of periods
for which we have waited so far in
the implementation of these recom-
mendations, the Government would
come forward with itg final decision.

SHRI K. K. MADHAVAN: By what
time? You said the so-called Expert
Committee report will be available
and all that. By what time?

AN HON. MEMBER: It ig already
available.

SHRI K. K. MADHAVAN: No, the
Minister said he has appointed =a
smaller committee of officials.... |

SHR] SHENTI BHUSHAN: That is
for purposes of mplementation. 7t is
an empowered-committee of officers to
examine as to how the recommenda-
tions shoulg be implemented.

THE VICE-CHAIRMAN
SYED NIZAM-UD-DIN):
tiOn is—

(SHRI
The ques-

“That Clause 3 stand part of the
Bill.”

The motion was adopted.

Clause 3 was added to the Bill,

Clause 1, the Enacting Formula and
the Title were added to the Bill.



279 Insolvency Laws

‘move-— .} crnad) 1svoe sw o gt
cwlatiuM o wmad gil of aoueokp
1wt “Thatythe Rillbel pAsse” Lii1e

2 oot asthim ) piwegsdd o

o sofi

The questzon was propose n binn

- ,awouma ns baliu:

« Yy e 1
"m > . LAKSHMANA  MAHA-
Q. Sir, only one word. In spite
ﬁ all that has been said by the Law
inister, I am not yet free from the
apprehensmn that this particula, piece
of legislation will provide a very
gygat qncourage-ment to the dishonest
gm ., T am interested in doing the
est o serv1ce, as I said earlier, to the
anest creditor and also the honest
dgpent debWrv Hog, céﬁl hg secure

N
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.
nooo T
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it and ensure it? That is all that I
walilt to know,

¢ )
SHRE SHANTI BHUSHAN: Sir, I
have nothing to add.

THE VICE-CHAIRMAN (SHRI
SYED NIZAM-UD-DIN): The ques-
tion is— )
ISR 0-,

) “That the Bill be passed.”
! The motion was adopted.

THE VICE-CHAIRMAN (SHRI

SYED NIZAM-UD-DIN): The House

stands adjourned till 11 a.M. tomorrow.
{itadf

.i tari. The House then adjourned
iramby. &b, fortyfive minuteg past six
foidw 1+ f the clock till eleven of the
buidor €10ck on Thursday, the 27th
auoixry MHBridy 1978.

D
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