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[Shri Bipinpal Das] this House has been
arrested. One ex-Minister has been injured
while they were leading a peaceful procession.
Therefore this is a very serious matter. We are
protesting against this action of the Janata
Government of Uttar Pradesh and therefore
staging a walk out. (Interruptions). (At this
stage some hon. Members left the Chamber)

MR. DEPUTY CHAIRMAN: We shall
now take up the Constitution (Amendment)
Bill, 1974. Shri Pranab Mukherjee had not
concluded his speech. But he is not here.
None of the three other Members who had
given their names are here. But now Shri
Sankar Ghose is coming.

THE CONSTITUTION  (AMEND.
MENT) BILL, 1974 (to amend article
85)— Contd.

[THE VICE-CHAIRMAN (SHRI U. K.
LAKSHMANA GOWDA) in the Chair]

THE VICE-CHAIRMAN: (SHRI U. K.
LAKSHMANA GOWDA): Now that the
walk-out is over and they have all comeback
for participating in the discussion on the Bill.
Mr. Sankar Ghose will speak now.

SHRI SANKAR GHOSE (West Bengal) .
Mr. Vice-Chairman, Sir, the Bill that has been
introduced by Shri  Nri-pathi Ranjan
Choudhury, raises two important and
interesting questions. One is about the power
of the President and the other question is
about the power of the Prime Minister visa-vis
the Council of Ministers. Sir, in so far as
Article 85 is concerned, it say, that the
President can dissolve the Lok Sabha. Article
85 does not say whether, in dissolving the Lok
Sabha, he will take the advice of the Council
of Ministers. But so far as Article 74 is
concerned, it says that the President shall be
bound by the aid and advice that the Council
of Ministers give. Therefore, reading the two
articles together, the formal position would
seem to be that in exercising his powers,
including the power of the dissolution, the
President will be bound by the advice of the
Council of Ministers.
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Now, the Bill that has been introduced,
raises the question whether with regard to
the dissolution, the same position should be
there or there should be some change, You
know, a dissolution of the Lok Sabha took
place once in India in 1970 and the President
had on the advice of the Prime Minister,
dissolved the Lok Sabhaanda mid term
poll  took place.  Sir, in other countries,
dissolution has taken place sometimes at the
instance of the Prime  Minister but without
reference to the Council of Ministers. Sir, you
will recall  when Ramsey Macdonald asked
for dissolution in 1924 of the head of the
Labour Ministry, he did it on his own without
referring it to the Council  of Ministers. In
1935 when Baldwin asked for dissolution,
he did it onhis own without referring
it  to the Council of Ministers.  And later
Churchill asked for dissolution in 1945
without reference to the Council of
Ministers.  But, Sir, so far as the Indian
practice is concerned, in 1970 the dissolution
was asked for after a reference to the Council
of Ministers.

The House has to decide what is the healthy
norm in a parliamentary democracy. There are
these precedents in England where three
Prime Ministers Macdonald, Baldwin and
Churchill asked for dissolution without re-
ference to the Council of Ministers. But there
i; a provision in the Indian Constitution,
particularly Article 74 which says that the
President wiH act on the advice of the Council
of Ministers, and, therefore, the Prime Minis-
ter here has to give the advice by reference to
the Council of Ministers. That, in my view, is
the correct position and that should continue.

The question, Sir, relates to the extent of
powers of the Prime Minister vis-a-vis the
Council of Ministers and the extent of powers
of the President vis-a-vis the Prime Minister
and the Council of Ministers. Ours is a large
country which is of a federal nature. In such a
big country like ours, it is necessary to have
in-built checks and
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built checks and balances and, therefore, it is
desira de that in a matter as momentous an |
vital as dissolution, the view of the Council of
Ministers should be taken tnd article 74
should be fully complied with and not the
amendment that Mr. Nripati Ra'njan
Choudhury has suggested by which only on
the advice of the Prime Minister and not the
advice of the Council of Ministers v/ill be
taken. Sir, so far as a big an,i large country
like India is concerne 1, we have to formulate
precedents nd set up healthy norms.
Therefore, the precedent that has grown that
tlie President shall accept the advice cf the
Prime Minister and the Prime Minister shall
act through the Coiincil of Ministers, is a
healthy precedent which should remain and a
chan ;e with regard thereto is not called lor.

Sir, so far as -he President is concerned, if
power is given to the President to decide
whether he should dissolve on his own, it wiH
give rise to complications, When the
Constitution was being iramed, this question
arose whether the President should act on his
own or is bound by the advice of the Council
of Ministers. The Constiution, as )riginally
framed, as you know, did :<.ot contain any
express provision hat the President is bound
by the ad /ice of the Council of Ministers. Dr.
| ajendra Prasad, who was the Preside it of the
Constituent Assembly, was if the view that it
would be better to have some clarity so far the
legal formulation was concerned on the
question whether the President is boi nd by the
advice of the Prime Minister and the Council
of Ministers. But the constitutional experts, at
that tine, like Dr. Ambed-kar, Sir B. N. Eau
and others thought that our Consti ution in
this respect was following the British
precedent, that the Preside nt would have the
powers of the British Crown and that he
should act on the aid and advice of the
Council of Ministers. That is why this was not
expressly incorporated into the Constit ition.
But the British
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practice was followed. Sir, you will recall that
Dr. Rajendra Prasad, after assuming the
Presidency, raised the question whether the
President had certain other powers and whe-
ther his powers were as circumscribed as
those of the British Crown. Dr. Rajendra
Prasad said that the British Crown held a
hereditary office whereas the Indian President
held an elective office. Furthermore, Dr.
Rajendra Prasad said that so fas the Indian
President was concerned, the House of the
people, the Council of States and the State
Assemblies elect him and that, therefore, the
federal character was already epitomised in
the electoral process. Further, the Constitution
provides that the President must uphold the
Constitution and it also provides that the
President can be impeached. Dr. Rajendra
Prasad argued that if the President is merely a
rubber-stamp, having no functions, how can a
provision for impeachment be there. In that
context, he wanted, certain clarifications and
he wrote to Pandit Nehru also on that
question. Pandit Nehru held the view that the
President is the Head of the State rather than
the Head of the Executive. His function is
more of dignity than of effective power. He
took two opinions, one from Dr. Alladi
Krishna-swamy lyer and the other from Mr.
Setalvad. Both of them supported the position
that the President does not have any effective
power.

But, Sir, you know that Dr. Rajendra
Prasad, sometime before he laid down hig
office, in 1960 while he was inaugurating a
seminar at the Law Institute, asked the jurists
to consider whether the powers of the Presi-
dent were the game as those of the British
Crow, or whether they were different. As a
result of that, a lot of discussion and debate
took place in this country. The debate
revealed that opinion on this question was di-
vided. As a result of this, a private Member's
Bill was also introduced in this House. But
that Bill did not make any headway and the
Government, at
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[Shri Sankar Ghose]

that time, though that
academic than real.

the matter was more

Later, particularly, in 1966-67, when many
Governments were formed in the States by
political parties different from the party which
commanded a majority at the Centre, the "ques-
tion of the role of the President came up. Shri
K. M. Munshi, who, you wiH recall, Sir, was a
Member of the Constituent Assembly and who
had originally supported the idea that our
President was more or less a figurehead or an
ornamental head, having dignified functions,
rather than effective powers, came out with a
theory and a doctrine of an independent Pre-
sident, an active President, having effective
powers. The Swatantra Party, you remember,
also developed a theory on those lines. You will
recall, when Chief Justice Subba Rao resigned
his office as Chief Justice of India to contest the
Presidency of the Indian Union, one of the
issues he put in the elections was that if elected,
he will show and demonstrate that the Indian
President is not just a figure-head, but had
certain powers. You will recall that Shri V. V.
Giri after his election, took the view, not the
same as that of Chief Justice Subbha Rao, but .
the view that a President though he may not
have too much power he was also not a rubber
stamp. He said about himself that he would riot
like to be a rubber stamp even of Almighty God
himself. He wanted certain powers.

But as things have developed in this
country, we have a President who is more
akin, pot exactly identical, but akin to the
British Crown and not to the American
President. In America the President is elected
by the people directly. His Cabinet members
are really his advisers, but in India the people
elect different candidates. The elected
representativs elect the leader and that prson
becomes the Prime Minister. Therefore, there
cannot be two centres of power here. The
effective power so far as India is concerned
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is really in the parliamentary form of
Government, where Parliament is powerful,
where Cabinet and the Prime Minister are
powerful and they are accountable to
Parliament. If the Cabinet is accountable to
Parliament, the President cannot have another
source or centre of authority. It is for this
reason that though Article 85 does not
mention specifically what are constraints and
restraints which will operate while the
President is exercising his functions, it would
not be desirable to create a sort of dyarchy or
to create dual centres of power, one in the
President and another in the Prime Minister
along with the Council of Ministers
accountable to Parliament.

So far as the President's powers are
concerned, generally through conventions,
through practices, through declarations made
by Pandit Nehru, through certain judgments of
the Supreme Court, it is now established that
the President has no effective power, except
perhaps with respect to two matters, i.e. he
appoints the Prime Minister which he cannot
do in consultation with the Prime Minister and
the other power is the power of dissolution.
You will recall that Dr. Ambedkar said that
the Indian President has no function, but has
two prerogatives, one is to appoint the Prime
Minister and the other is to dissolve the
House. So far as the dissolution is concerned,
since Dr. Ambedkar had said that this is a
prerogative of the President, but if we are
concerned with developing a healthy
parliamentary system of Government, we have
to consider as to whether it will be right to
give the President that kind of power. Sir, in
other systems, in the British system, as | have
said, the British Crown has always accepted
the advice of the Prime Minister even though
the Prime Minister did not have the sanction
of the Cabinet. In the Commonwealth practice
also, generally the Commonwealth Governor-
General have accepted the advice of the Prime
Minister there. There was an exception in the
case of Canada
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once Mr. McKe izie King asked for
dissolution, but tlie Governor-General did not
agree. McKenzie King resign. ed and his
successor' took over the Government. But he
could not carry on even for threj days.
Elections had to be held and VIcKenzie King
came in power. In South Africa, you will
recall, when General Hertzog asked for
dissolution, t i, Governor-General did not
agree to it and asked General Smuts to form
the Government. General Smuts did h.,ve the
majority and he could carry or tht work for
several years. These ar j the examples from
other countries, other domains. But the
practice followed has not been uniform.

In my submiss on, so far as India is
concerned, we sh mid not create a sort of
dyarchy, shou d not give the P-esi-dent a
power of refusing the dissolution if the Prirr i
Minister asked for it. Under Art. 74, the
President is bound to act according to the
advice of the Council .if Ministers. Therefore,
the advice will not be of the Prime Minister
atf such but the advice given by the Prime
Minister on the basis of consultation with the
Council of Ministers. Therefore, the British
practice of Rams xy MacDonald asking for
dissolution v ithout consulting his colleagues
in 192 1, Baldwin asking for dissolution
without consulting his colleagues in 1935 and
of Churchil asking for dissolution v ithout
consulting his colleagues jn 1945 will not be a
desirable practice so far as India is concerned.
What v/ill happen in India? In Britain they do
not have yet a coalition goveri ment; they
have a one-party goveri ment. Therefore, the
Prime Minister iiormally, if he has a majority
in the '3ouse, will have control of the Cabinet.
But in India, we have now developed a kind of
multiparty government. The present Janata
Party Government is a coalition government.
So what will happen? If the present Prh ie
Minister moves a resolution in tie Cabinet
saying, "I want prohibit On to be introduced
2105 R.S.—7
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within the next year" and the Cabinet rejects
that and the Prime Minister says, "This is very
wrong. Prohibition" is in  the Directive
Principles”. And he advices the President
saying, "l will go in for elections on the pro-
hibition issue". Then will the President
permit dissolution even though the Prime
Minister is asking for dissolution without the
consent of his colleagues? Take another
instance. The Prime Minister says, "I will sign
the Nuclear Non-Proliferation Treaty without

those safeguards  protecting India's interests
and that is genuine non-alignment”, and
some of his Cabinet Ministers say, "No,

this is against the prestige of the country; the
present NPT is discriminatory and we should
not sign it". Yet the Prime Minister asks for
dissolution. Will the President accede to that?
Take another instance. Either  the
present Prime Minister, or any  successor
Prime Minister says, "We do not want any large
industry in this country. We do not want any
planning in this country. We do not want
public sector in this country”. The Prime Minis.
ter holds that ~ kind of view but is over-ruled in
the Cabinet. He says, "No, | want a
dissolution. 1 shall go to the country. | wanta
vote on this question". Should that be
allowed? Therefore, so fa, as the power of the
President with regard to dissolution is
concerned, if one goes by some British
examples of accepting the advice of the Prime
Minister without consultation with  the
Council of Ministers, the question arises
whether in a federal country like ours, in a big
country like ours, this may not give rise to
complications. Sir, where the Prime Minister
enjoys the confidence of the House, has a
majority in the House, in the normal course of
things, he will not ask for dissolution. There-
fore, the question in such a situation becomes
academic. It is only when the  Prime
Minister does not enjoy the confidence of th,
House that he may ask for dissolution. But
if he does not enjoy the confidence of the
House, then there are two kinds  of
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[Shri Sankar Ghose] situations. One
situation is where the government is a unitary
form of government; it is a one-party
government. The  other is where it isa
federal kind of government, or a coali. tion
kind of government.  If itis a coalition
government, then, Sir, if you give power to
the Prime Minister alone without
reference to the Council of Ministers, then
complications may arise.  Therefore, if we
are to develop healthy norms in this
country, we should not seek to concentrate
power in individual hands and we
should not seek to dilute the collective res-
ponsibility that is enshrined and epitomised
in Art. 74. Article 74 makes it incumbent on
the President to act not on the advice of the
Prime Minister but on the advice of the
Council of Ministers. Inthe present Bill if
it means that it will be the advice of the
Prime Minister without reference to the
Council of Ministers, that is not a practice
which will be desirable in a large and
complex country like ours. As | said there is
only on, instance of dissolution in our
country so far as the Lok Sabha is concerned,
and that was in 1970. That was after
reference to the Cabinet. If in future a situa-
tion like that comes up it should also be after
reference to the Cabinet.

Sir, so far as this Bill of Mr. N. R.
Choudhury is concerned, it raises two
important  and, interesting questions
about the role of the President and
the role of the Prime Minister. With
regard to the role of the President
some people say he is just a rubber
stamp, others say he is a quiescent
volcano and has explosive power.
Some Opposition Parties, particularly
the Swatantra Party during the period
1966-67, tried to project the role of
an active and independent President
who will clip the wings of the Prime
Minister.

There was also another tendency of having a
Presidential form of Government in our country.
Sir, to say that the President can act on the
advice |

[RAJYA SABHA]
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of the Prime Minister, without reference to the
Council of Ministers, ia really to
approximate the Presidential form  of
Government in our country. The sanction to
the Presidential form of Government is that the
President is elected by the people and his
Cabinet is accountable to the President and
not to the Senate or the Congress. So far as
America is concerned, the President is
irremoveable, he remains even if there is
adverse vote in the Senate or the Congress. In
the American system of Government the
ultimate authority is given to the President.
But in our system of Government we have
given the ultimate authority to Parliament,
then it is those who are accountable and
responsible to Parliament, the Cabinet, of
which the Prime Minister is the head, that
should have the power.

Sir, asyou know, so faras the President is
concerned, the powers of the President have
varied from time to time. Dr. Rajendra Prasad
was appointed President, he was not Pt
Jawaharlal Nehru's nominee though he was not
opposed to be one. He was not  directly a
nominee of Pt. Jawaharlal Nehru. Perhaps,
Panditji might have preferred Rajaji to be the
President. But there was harmonious working.
It is riot that they had identical views.  Two
individuals cannot have identical views. So far
a3 the Hindu Code Bill is concerned, Dr.
Rajendra  Prasad had views which were not
the same as Pt. Jawaharlal Nehru's. So far as the
Tibet question or the China question was
concerned, Dr. Rajendra Prasad had
different views.  But Dr. Rajendra Prasad felt
that the role of President would be to give advice.
Though ultimately, the Cabinet will decide.
He gave advice t; Pt. Nehru on matter; where
he differed. Therefore, sofar as the Indian
President is concerned he is not a rubber
stamp. He is the head of the State and is the
symbol of India's unity.  He is the symbol and
head of the Republic. But, ashas been said,
he is not the head of the
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executive; he i:  not the head of the effective
power.

So far as the “resident is concerned, the
relationship between the President and the
Prime Minister had varied from time to til le
and personal equations had come into the
situation. Dr. Sarvapalli Rad nakrishnan was
the nominee of Pt. Jawaharlal Nehru as the
President of India. Even then Dr.
Radhakrishian had on certain matters views
vhich were not identical with Pt. Jawaharlal.
That is natural in democracy. But they func-
tioned within t le framework of the Indian
Constitution by which the President did not st
ek to usurp the power of Parliament or the
power of the Prime Minister. The President
exercised an advisory role. The President did
a lot of mec Lation in various situa. tions.
Thereto e, Sir, s, far as the Bill is concern' d,
it raises . . .

THE VICE CHAIRMAN (SHRI U. K.
LAKSHMANA GOWDA): Mr. Sankar
Ghose, there are two other speakers after you,
Mr. Dhabe, and Mr. Choudhury has to reply.

SHRI  SANKAR GHOSE; | have
practically fini: hed. I will only say that the
systen of collective responsibility under uticle
85 is a healthy system in a 1 tderal structure
under which the pov sr is really vested in
Parliament an | the Cabinet is responsible to
it. It is a healthy system and shoald remain.

SHRI S. W. DHABE (Maharashtra): Mr.
Vice-Chairman, Sir, this Bill raises an
important question about the dissolution of
Parliament on the advice of the Prime
Minister. The word used in article 85 of the
Constitution is "may". It does not literally
mean that the President is bound to dissolve
Parliament as such even en, the advice of the
Prime Minister but a convention has been built
thai the advice should be accepted a, find.
This question will be more important so
far 4 the
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Janata Party is concerned. Reports say that
they are out to repeal the 42nd amendment
completely.

Sir, article 74 was amended by the 42nd
Amendment by which the words added are
"on the advice of the council of Ministers and
the President is bound by the decision of the
Council of Ministers. These were the words
added to article 74. Sir, if the Janata Party is
going to repeal the 42nd amendment, then this
amendment has got more importance and
force. Otherwise the provision which is made
in article 74 is very salutary and useful in our
democratic functioning. | would like only to
point out cer. tain provisions in our
Constitution to show that the President is not
without power. It is wrong to say that the
President is merely a titular head and has no
functions to do. There are a number of
functions. These functions are not merely
administrative, political or executive; there
are also functions which extend to some other
spheres. For example article 103 which deals
with disqualification of members, provides
that the President can remove the
disqualification on the advice of the Election
Commission. Nowhere does the Government
come into the picture here. It is a direct
connexion, a direct relationship between the
President and the Election Commission. Sir,
not only that.  There are other powers.

But one of the important questions | would
like to raise at this stage is thai the dissolution
power which has been given to the
Government is connected with articles 352 and
356. We have seen, Sir, how elected Govern-
ments which had a majority in their own
Houses have been dissolved in eight States by
the Janata Govern, ment on the mere mandate
they had in the Lok Sabha. An interpretation
was given by the Supreme Court as "or for any
other reason." Sir, not only that. Mr. Rajnarain
made a statement some days back: " We are in
the Centre and no Government at the State
level can exist; we have
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[Shri S. W.
the power to dismiss it."
important  question is  raised
am sure if elections are held
the Janata Party would not
power in all those States. It
shrewd move, a diplomatic
the part of Mr. Charan Singh, the
Home Minister—and | must compli
ment him -------- who at that time dissol
ved the eight State Assemblies and,
therefore, could get majority in the
Assemblies.  Similarly, the  provision
for the dissolution of Parliament has
been wused twice—in 1970 and 1977.

Dhabe]
a very
and |

today,
come to

was a
move on

Sir,

Though the  Government had the
majority in 1977 in Parliament, it
thought of dissolving it and advice
was  given  accordingly.  Sir,  this
question has been discussed at length
and | would make only two references
by way of illustrating the genesis. |
would quote from Basu from his
"Commentary on the Constitution of
India" and Berkeley from his "The
Power of the Prime Minister", and
then  finish ~m, submissions. Basu
says in page 426 of his book: —

"It would, again, be an improper

request for dissolution when it is

made by a Government -----------

‘not because its majority is slender or
unreliable, nor because new issues would
seem to require a new mandate from the
electorate, but because it considered a given
situation as opportune for obtaining a new
lease of life from the electorate which might
not be accorded so readily if the existing
Legislature were allowed to run out its normal
course." The situation would be different if
elections are held today.

"A moment of national excitement after
external victory oT internal commotion
may offer a welcome opportunity for
drowning memories of administrative blun-
ders and unpopular legislation in a wave of
legitimist or revolutionary enthusiasm and
securing a lengthy extension of the term of
office of the party in power... The very
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foundation of the system breaks down if
the party in office has the power, by an
unscrupulous use of the power of
dissolution, to mislead and escape electoral
judgement."™

Sir, a deep study has been made of the
powers of the Prime Minister in England and
Berkeley, in his very well-known book, "The
Power of the Prime Minister" says: —

"The principal need is to remove from the
Prime Minister the power to dissolve
Parliament, by giving the legislatures a fixed
term of life independent of the executive."
This is a very important question because the
dissolution power is likely to be misused.
There is a thinking even in England that there
shouldl be a fixed term of Parliament, just like
the Rajya Sabha here, so that Parliament can
continue for its full term except when the
Government is defeated in Parliament itself.
In America, the position is quite different.
There, the President appoints the Ministers
with the approval of the Senate. Here the
Prime Minister appoints the Ministers and,
under article 75(3) of the Constitution, it has
been clearly mentioned that "the Council of
Ministers shall be collectively responsible to
the House of the People." There is collective
responsibility of the Cabinet. Therefore, under
the cir-cumslances, when we are thinking of
amendment of the Constitution, this
untrammelled power of dissolution should
also be curtailed. If the Government thinks
that the 42nd Amendment of the Constitution
is to be repealed, then the Constitution
(Amendment) Bill proposed by my hon.
friend Mr. Choudhury is very useful.
Anyhow, there must be some restraint on the
power of dissolution. The best ideal situation
would be that it vests in the Cabinet, the
Council of Ministers. If the Government
decides otherwise, this Bill will be very
useful.

With this, | thank you very much for
giving me the opportunity to speak.
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#1 awrg fad a8 gawr agf #7 qwar |
u &Y § 9 G949 g qEr #7
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# fa=rdi § waws g @1 9T b w1
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[+t wfaz]

faees 47 41 @z gHIEE B 7 T,
oat grzw fufaez a1 afawar 1 T
TEAT §, 37 T8 TEAGRI T 397 A2 Y |
39 fFdT qag 29 47 9% A2 IF0
faoanr sa# at & A47 faafq 7 &
FwEAT § WA |99 wed & fae
FI AT 7 FT F1E w7 4240 & |

AT MU0 AT S F, WA
azey A|r 1 F A7 d@r w5 wEdm
qaep 7 waA f3are vz w5, afa
afosior G T 3@ T AE A {3
i WA ST § O gETEE W0
Fifaga arw fafaezs Y gemg wraar
wELr F 1| 0 ATAT F TET TH AT &
forr w27 fp @Y, 99182z 1 ag g7
A afer fr 72 2rew W% 2 faoe
#1 fesited &% a% | & quaql g vady
qHA T0AT ¥ 98 AT AZT TAFAT qA
ag gwure At gfEfoas e o
AN A w1 2 HFy § aF fau
OYTE WA TEAT SRAT 2 )

afra 1 & FH1 KT TF AT 4T
At Fararis v sfezsrme wqe 7 Fho Yo
MTAFT, Fo Fo WeT, ATfo Flo FEATE,
fro Wao quFdl, To Hfafady =y,
#To ATTo FATHEAT | IT ATATAI] *7
9 4r1  wweie g AT feaw faz
oA &1 avh 7 Tard 717 2o §
uF wire wré gd 4f 0 3w afe #
qAATE FIA FHA AAAE w0
gt faar & W E A 97 &g
5Ha vz g1 oAt 2 fF s v w1
A sAar o 57 A1 FT AT T
2 fr mifeser 74 qff a7 & aifewe 85
9T AL AT 1

"It is clear from Article 74(1) that it is
the function of the Council of Ministers to
advise the President over the whole of the
Central
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field. Nothing is left to the discretion or
excepted from that field by this Article.

Moreover, Article 75(3) makes Council
of Ministers responsible to the House of the
People. If therefore, the President acted
contrary to the advice, the Ministers would
either resign, or since the advice tendered
reflected the view of the House of the
People they would be thrown out of office
by the House of the people. Article 74(1) is
mandatory. Therefore, the President cannot
exercise power without the aid and advice
of the Council of Ministers."

SHRI S. W. DHABE: Are you going to
amend the article? When are you bringing the
Bill to repeal the 42nd Amendment?

off aefag : # a2 a1 @ § fa
wrwgE 74 %1 w0 feafa € ) oo¥ andle
raafa 29 | F fow arsez g1 oA
Z fx wam W& &1 9491 91T 1 ZATL
e v wvg faarer 9@ # fF GoiEe
F gy wzw fafaeer £ gaw 7 A

4l

UF ATA AT WFIET qATZ ANT S F
A1 I5TE AV 7 AT AR 77 A F
g w2l f wdr aar @ g1 e
fe w1 grzw fafaw fonga & q
FCWT FIE THA TFT FT 6T F797
7z | & agg a1 g B e arew fafaes
F1 wwar F @ faar @ osewr T
TE 9T 79 @A AT W wiawre ag@ #
aff fEr o s a2 avT 9% 9%
FAT TEAT & A1 Geiraee &1 wfawe 2 fr
F wwifedt o F A= F1 gAET
gas1 grzw fafres 9ifta 77 7 o
aHT ST & a7 g gaw frafag
FT T | TAR T AEAE qTAT FT A2
Famar wigar g fr swifesa 74(1) &
day # fewge gmma 9§ A
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q9IT AFN & | T T WEI & A1 F
A FAT At § fAagd FE0 fF
F o fraas #7 amw o & gafy
77 fadas aga § #gmyd &, &fEw
frr ot odfY fegfy 2 5 sasT amm
AT EY 3T AT

WIAR T TZey » | F=E14 T A1
qT UF I ISE A1 | ATAAT 97 TART
a1 wArEifaF FiAT 3 W7 aee oy
ot gt 1 gFE war v fafieasy
¥ Feom F fao ox i aamr
Tifew | & 397 a7 FAIT FIAT TMEM
fx fafaest qar v oifsamiee &
FOUA F A99 T 9F A% 9w faq
q3AT W 9w & SqArgT g4 H gL 2|
zafe § g9 ary § 99 w§ v
ITF 9w faer 1 fee &
AT GATT 7@ AT IAF A7 IHH I
F1N

SHRI NRIPATI | AN JAN CHOUDHURY
(Assam). Sir, the main objection to the Bi 1,
both from the Minister's side and also from
the Members who spokt. was that article 74,
as amended by the 42nd Amendment, binds
the Pre -ddent to act on the advice of the C(
uncil of Ministers and that the Presidi nt has
to act according to the advi.e of the council of
Ministers in all -matters pertaining to the
power and f mctions of the President.
Particularly it was the contention of Mr. Bl
upesh Gupta that it covers the object vhich the
present Bill seeks to achieve

Sir, in this Bill ou intention is that in the
matter of diss< lution of the Lok Sabha, the
President should act according to the advice
of the Prime Minister and not of the Council
of Ministers. Dr. Sankar Ghose has made so
many references f.nd he had mainly a
coalition Govern nent in his mind. But in this
country, at the Centre we have not yet
experienced any
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coalition Government. Though the Janata
Party seems to be a coalition stil] it ia a party.

It is one party though it seems to b, a coalition
Government with diver-1 gent elements clubbed
together, they formed the Government. Now, let
us take the present situation. You know the
affairs of the ruling Janata conglomerate.
Everyday things are appearing in the press and
any moment the thin thread of their unity may be
torn a'nd this Govern-ment of Shri Morarjibhai
Desai may lose majority in that House...

SHRI NARSINGH; Are you talking of it
in principle or in prac'iice?

SHRI  NRIPATI RANJAN CHOU-
DHURY: | am talking of it in principle. Ideas
and practice go together. In such a situation |
want to give Shri Morarjibhai the power to
advise the President for dissolution of the Lok
Sabha. Why | want to give Shri Morarjibhali
Desai that power is...

sit Aefag © 2% AW F1 T HAT
FI GW A& FLAT )

st qafa dom sty @ W Al e
A9 A AT 2

=t aefag @ A2 A ATE qA K
FET 4T | 29 a1 qaaa # {4 w9
g1

SHRI NRIPATI RANJAN CHOU-
DHURY: | am coming to Mrs. Indira Gandhi
also. Do not worry. The reason why | want to
give Shri Morarjibhai Desai that power is
this. The people hove voted the Janata Party
to power this time. They have not voted us to
power. They have voted the Janata Party.
They want that the Janata Party Government
should rule the country. Now, if the Janata
Parly breaks away and it
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[Shri Nripati Ranjan Choudhury]

losses majority in that House, then, as leader
of the Government, the Prime Minister should
have the power to advise the President to
dissolve the Lok Sabha, because the people
had voted not a particular group, not a
particular constituent of the Janata Party—
Janata Party is a combination of so many
parties—but the people had voted Janat, Party
as such. Therefore, if this party breaks up, as
leader of the Janata Party-led Government,
Shri Morarjibhai Desai should have the power
to advise the President saying, "Well, give me
a chance to go to the people and seek a fresh
mandate whether they want this Janata Party
to be here or they want any of the groups
combined together should rule.” In that case,
he should have that power. When in Decem-
ber 1970 the Lok Sabha was dissolved, the
Congress Party was not in majority. At that
time the Congress Government led by Mrs.
Indira Gandhi was continuing with support
from some other leftist parties in the Lok
Sabha. You know, when a Constitution
Amendment Bill got struck down in this
House—in the Rajya Sabha—at that time Mrs.
Gandhi, as leader of the Congress-led
Government, advised the President to dissolve
the Lok Sabha and the Lok Sabha was dis-
solve. Now the question comes whether the
Prime Minister should have this power of
advising the President on dissolution of the
Lok Sabha. We have seen such a situation
once. And we have also seen another case
during the Janata regime. Jammu and Kashmir
bas got a separate Constitution under which
there is a provision that the Governor is to act
according to the advice of the Council of
Ministers.

Shri Sheikh Abdullah was the Chief
Minister and he had a difference with his
Council of Ministers. He was heading a
Government without any party backing
behind him because the Congress Party was
in majority there. Shri Sheikh Abdullah was
the Chief Minister, though he was not a
member
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of th« Congress Party. Then the Congress
Party withdrew support to his Government. If
we accept the logic of the hon. Minister, then
Shri Sheikh Abdullah had no right or
authority to advise the Governor to dissolve
the Jammu and Kashmir Assembly. But Shri
Sheikh Abdullah did advise the Governor of
Jammu and Kashmir to dissolve the Assembly
and the Governor obliged Shri Sheikh
Abdullah by dissolving the Assembly. At that
time also the matter was raised in this House.
It is the same Government which defended
the action of the Governor at that time by say-
ing that the Governor was right in dissolving
the Jammu and Kashmir Assembly according
to the advice of the Chief Minister who had
no backing of his Council of Ministers. And
the election that followed proved that Shri
Shiekh Abdullah was right and the Governor
also was right.

In 1970 Shrimati Gandhi also followed the
same pratice. When her Bill was defeated in
the Rajya Sabha, she advised the President to
dissolve the Lok Sabha. The Lok Sabha was
accordingly dissolved and in the election that
followed the people voted the Congress and
Shrimati Gandhi back to power again. That
proveU that she was right at that moment of
time advising the President to dissolve the
Lok Sabha.

During his speech on my Bill, Shri Sankar
Ghose, though opposed the Bill, cited a lot of
example from the British Parliament's history
where the Prime Ministers of that country in
so many cases advised the Crown to dissolve
the House of Commons and the Crown
obliged those Prime Ministers by dissolving
the House of Commons. | said, while moving
this Bill for consideration, that we in this
country are trying to follow the procedures
and practices of the House of Commons. We
have established our Parliamentary system on
the model of the United Kingdom. The
follow this practice in that country. | do not
know why we should not have this particular
provision in our Cons-
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titution. T at is why | moved for this
amendment. In the United Kingdom they do
not have a written Constitution. They do not
have a Constitution as such because their
democracy f notions through conventions. In
ou e country we are yet to develop sue!
healthy conventions as they have, tn our
country we insist every time o 1 written
documents. We clo not depend on
conventions. So, | moved this Bill with a view
to Impressing up m the Government and also
the Hou )e the importance of this

pract :e. But I find that neither 5 p.m.
the i Jovernment is interested

nor a e the members interested in this
because we have experienc. ed such a th mg
in the past and we do not want to give
anybody any power any more. It is because
we have an apprehension h our minds that if
we give some power to somebody, that power
may be misi sed. All right, Sir. Let us wait for
som 3time when democracy in this country
becomes mature. Let us wait for thai day and
let us also hope that our democracy will
surely attain maturity in he near future when
we can develop healthy conventions. | am
prepared to wait till that day.

With thest words, Sir, | conclude my
remarks and | also accept the request mad t
by the Minister and | wish to with Iraw the
Bill.
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ot aefag ;. AEAAT FEd oS
wZE Fora § 9% frare # A F gz
TEY ATEaT g | AfEw 7= Furdy wa
T &1 777 fF ST gaaz g
a1 ¥ & wamwar fF gl swar g
RIS TEdaz & | AfFT wrEtsaT 74,
A8 T F IEF FT TCHTT T AR FHIAT0T
TEAHE g1 Frafaw we fafreT @
0% QUE qEATET ¥ TFAT AEI 2 |

THE VICE-CHAIRMAN (SHRI U. K.
LAKSHMANA GOWDA): The question is;

"That leave be granted to the mover to
withdraw the Constitution (Amendment)
Bill, 1974 (to amend article 85).

The motion was adopted.

SHRI NRIPATI RANJAN CHOU-
DHURY; Sir, | withdraw the bill.

THE VICE-CHAIRMAN (SHRI U. K.
LAKSHMANA GOWDA): The House stands
adjourned till 11.00 A.M. on Monday, the 20th
March, 1978.

The House then adjourned at
three minutes past five of the clock
till eleven of the clock on Monday,
the 20th March, 1978.



