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days. It is really a gurprise to me to
know that such an important day was
not only totally ignored by the State
Government but alsg they issued @
special notification to prevent the
children from participating in the
function organised on this day. Sir, I
would like the feelings of this House
to be conveyed to the concerned
authorities; and it must be ensured
that in future this sort of restriction
is not imposed on celebrating days
like the Children’s Day or the Tea-
cheny’ Day.

MR. CHAIRMAN: Now, discussion
on the Criminal Procedure Code. Mr.
Burman.

SHRI CHARANJIT CHANANA
(Delhi): May I take a second, Mr.
Chairman? I want to draw your atten-
tion to the privilege motion I have
submitted to you relating to the breach
of privilege of an hon. Member. That
is one. There are two other submis-
sions which are lying pending with
you.

MR. CHAIRMAN: They are under
my consideration. I would consider
them.

THE CODE OF CRIMINAL PROCE-
DURE (AMTENDMENT) BILL, 1978
—contd.

SHRI BIR CHANDRA DEB BUR-
MAN (Tripura): Sir, while speaking
on the Codg of Criminal Procedure
(Amendment) Bill, 1978, 1 want {o
draw the attantion of the House to the
fact that the Coda of Crimina]l Proce-
dure of 1973 was meant mainly for
separation of the Judiciary from the
Executive. That was the main princi-
ple of the Criminal Procedure Code of
1973, and it was a good start in the
field of our Judiciary.

[Mr. Deputy Chairman in the Chair].

Unfortunately, Mr. Deputy Chairman,
Sir, in the present Criminal Procedure
Code, there is an attempt at erosion
of this principle of separation of the
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Judiciary from the Execufive. I will
first of all show that by creating the
Special Judicial Magistrates through
this Bill, the Government wants to
push through the backdoor as Judi-
cial Magistrates First Class persons
not holding any position or holding
any post of Judicial Magistrates. Sec-
tion 13 of the Code of Criminal Pro-
cedure lays that the High Court, if
requested by the Centre or the State
Government so to do, confer upon any
person—I lay stress upon the words
‘any person’—who hclds or has held
any post under the Government, all
or any power;s conferred or conferable
under thig Code of a Judicial Magis-
trate Second Class. In the Criminal
Procedure Cod2 of 1973 this provision
for the Special Judicial Magistrate
was intended to make any person
holding any Government post a Judi-
cial Magistrate Second Class. That is
understandable. There may be re-
quirement of a lot of judicial officers
at the outset, and so, Special Judicial
Magistrates of second class may be
taken from any person holding a
Government post. This Bill wants
Special Magistrates of first class also.
It provideg ag f£ollows:

“in sub-section (1), for the words
of the second class, in respect to
particular cases cr to particular
classes of cases or to cases gene-
rally’,........ the words ‘of the first
class or of the second class, . . .’
shall be substituted”.

So, we are getting Special Judicial
Magistrates of first class also from
persons holdinZ any Government
posts. The position 1s that the Crimi-
naj Procedure Code was passed in the
year 1973, and thereafter there is a
lapse of five years; it is 1978 now.
Now we have trained Judicial Magis-
trates of finst class who can take
charge of taking cognizance of cases
exercisable, punishable by the First
Class Magistrate. So, what is the in-
tention of appointing Special Judicial
Magistrates of 1st class under section
13 which says that any person who
has held or is holding any post under
the Government can be appointed as
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Judicia] Magistrate of first class. It
is completely understandable that they
want to evade separation cf judiciary
and executive and want to appoint
any person who holds any Govern-
ment post as Special Judicial Magis-
trate First Class. There is no reason
why this Special Judicia] Magistrate
First Class is to be provided for under
section 13 which says that any person
who holds any pos: under the Gov-
ernment can be conferred upon all
powers exercisable by the court of
Judicial Magistrate of first class. So,
they want to crush the policy of sepa-
ration of the judiciary and the magis-
tracy. And by providing for the
Judicial Magistrate of finst class, they
are establishing Special Court of Judi-
cial Magistrate which will debar all
other Magistrates to exercise any
judicial work in respect of cases which
are to be taken cognizance of by the
Special Court of Judicial Magistrate.
Class 3 provides:

“Provided that the State Govern-
ment may, after consuliation with
the High Court, establish, for any
local area, one or more Special
Courts of Judicial Magistrates of
the first class or of the second class
to try any particular case or parti-
cular class or cases, and where any
such Specia] Court is established,
no other court of Magistrate in the
loca] area shall have jurisdiction to
try any case or class of caseg for
the trial of which such Special
Court of Judicial Magistrate has
been established.”

So, he wants to create Special Judi-
‘cial Magistrates of first class from per-
sons holding any Government posts.
It is not necessarv for them to have
the qualification which a Judicial
Magistrate of first class ought to have!
Any person who is holding a Govern-
ment post may be conferred the power
of Judicial Magistrate of the 1Ist class.
So it is an erosion upon the established
vrinciple of separation of the judiciary
and the exerutive because we are
introducing this Special Judicial
Magistrate, first class, érom the back-
door, ignoring the Judicial Magis-
trates, first class, who hsve been doing

-
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service during these five long years
and who are Judicial Magistrates, 1st
class, of standing experience. So I
want to say that the very healihy
principle, upon which the Code of Cri-
minal Procedure, 1973, was introduc-
ed, that is, separation of the judiciary
and the executiva, is going to be
crushed under this provizion.

Similarly th: Special Metropolitan
Magistrate was to be recruited under
section 18, Now, the original provi-
sion, sub-section (3) of seclion 18
says:

“Notwithstanding anything con-
tained elsewhere in this Code, a
Special Metrepolitan  Magistrate
shall not impose a sentence which
a Judicial Magistrate of the second

class Judicial Magistrate. Now, they
outside the metropolitan area.”

That is, the Special Judicial Magistrate
has no power except that'of the second
class Judicial Magistrate. Now, they
want fo delete that provision,

“for sub-section (3), the ¢cllow-
ing sub-section shall be substituted,
namely: —

‘(3) The HIgHE Court or the
State Government, az the case
may be, may empOwer any Spe-
cial Metropolitan Magistrate to
exercise, in any local area outside
the metropolitan area, the powers
of a Judical Magistrate of the first
class’.”

So the Special Metropolitan Magis-
trates who, under section 18(3) of
the Crimina] Procedure Code, 1973,
were given the power of second class
Judicial Magistrate are now being
conferreq the power of first class
Judicial Magistrate, And if the Spe-
cial Metropolitan Magistrate is going
to exercise any function in any spe-
cia] court, all other courts wculd
have no jurisdiction to take cogni-
zance of those offences. So, this is
trying to erode the very principle of
separation of the judiciary and the
executive, the long-cherished and
guiding principle of every jurist.
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Similarly, I want to say that in
clause 13, seetion 167 is going to be
amended by sub-section (2A). Sec-
tion 167 says:
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“(1) Whenever any person is ar-
rested and detained in custody,
and it appears that the investiga-
tion cannot be completed within
the period of twenty-four hours
fixed by section 57, and there are
grounds for believing that the ac-
cusation or information is well-
founded, the officer in charge of
the police station or the police
officer making the investigaiion, if
he is not below the rank of sub-
inspector, shall forthwith transmit
to the nearest Judicial Magistrate
a copy of the entries in the diary
hereinafter prescribed relating to
the case, and shall at the same
time forwarqd the accused to such
Magistrate.

(2) The Magistrate to whom an
accused person is forwarded under
thig section may, whether he has
or has not jurisdiction to try the
case, from time to time authorise
the detention of the accused in such
custody as such Mugistrate thinks
fit, for a term not exceeding fifieen
days in the whole;”

Now, by sub-section
wants to say:

(2A), tne Bill

“Notwithstanding _anything con-
tained in sub-section (1) or sub-
section (2), the officer in charge of
the police station or the police
officer making the investigation, if
he is not below the rank of a sub-
inspector, may, where a Judicial
Magistrate is not available . . .”

My first objection is, after a lapse of
five years, how do you a judicial
magistrate will not be available and
he has to be taken to the mnearest
executive magistrate? The police has
the power to detain a person for 24
hours, Now you can produce the
accused before an executive magis-
trate, and he shall be remanded for
7 days. This is an erosion of the
basic principle that executive and
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judiciary should be separate, that
there should be separation of judi-
ciary from executive. On whom do
you confer the power of a judicial
magistrate or a metropolitan magis-

trate? I challenge the honourable
Home Minister; Under what section
is this power of a judicial magis-

trate or a metropolitan magisirate to
be conferred on an executive magis-
trate? Is it under Section 13? Sec-
tions 13 and 18 say that any person
holding any Government post can be
conferred with the powers cr the
post of a special judiciary magistrate.
Now the powers of the judicial
magistrate are going to be erodcd.
Under this section the police, afler
the lapse of 24 hours, can produce
the accused before an executive
magistrate on the pretext that the
judicia] magistrate is not available;
so he will be detained for a period
of 7 days. Now the power of deten~
tion has been given. Then, when
the accused person asks for the grant
of bail, nothing is said here as to

. Whether the executive magistrate is

empowered to grant the bail. Power
of detention has been given. The ac-
cused can be detained for 7 days. But
if the accused person asks for bail
from the executive magistrate, will
he be able to grant that bail? Nothing
is said on that. Further, the Cr.P.C.
of 1973 provided that when a per-
son is charged under Section 107,
there will be ng necessity of asking
for surety., Under Section 107 inno-
cent villagers, innocent rustics, are
charged for apprehension of breach
of the peace. The Cr.P.C. of 1973
said that only a bond is to be exe-
cuted and there is no necessity for
bringing any surety, But ncw this
Code wants that when a person is
charged under Section 107, ha may
be asked to execute a bond with or
without a surety. A common man,
a rustic, is always charged wunder
Sectiong 107, 144, 143 and 30 on. If
he is asked to bring a surety, from
where will he bring? The 1973 Code
said it wil] not be necessary to ask
for a surety, he will only have to
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executive a personal bond, and that is
enough. Now this Code, this Bill,
wants to introduce a provision that
the magistrate may ask for surety.
That means, otherwise, that rustic,
that innocent man, that pgor man,
will have to spend his time in jail.
Whenever any such person is charged
under Section 107, not only has he to
executive a personal bond, he hag to
produce a surety also. If he falls
to bring a surety, he will have to
undergo imprisonment. We have
seen for mamy years this was what
happened during the British regime.
It was a good thing that the 1973
Code had abolished that provision of
producing a surety. In this Code of
Criminal Procedure (Amendmerit)
Bill of 1978, thig evi) provision is
sought to be introduced, Now the
poor man will have tq find g surety.
How can he find one? The result is
that he will have to rot in jail be-
cause he will not be able to get a
surety for him., Nobody bothers to
help a poor man. Now the Govern-
ment wants to introduce it again.
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Now I come to clause 13 of this
amending Bill, In section 167 of tHe
1973 Criminal Procedure Code there
was a provision saying that if within
sixty days the investigation is not
completed, the accused person must
be released on bail. Now a distine-
tion is sought to be made here. This
clause speaks of 90 days where the
investigation relates to an offence
punishable with death, imprisonment

for life or imprisonment for a term-

of not less than ten years. Other-
wise it is sixty days. Now, I want
to ask: if the investigation is not
completed in sixty days, will it be
possible to complete it in 90 days?
The investigation starts from the
very beginning, The police has to
go to the spot and take "evidence at
the very beginning. Would he bhe
able to take evidence after a lapse
of 60 days? Even if he does it, of
what use is that evidence? 1 fail
to understand this. If evidence is
gathered after the lapse of 60 days,
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what is the value of such evidence
in the eyes of law? Now, because
the punishment is death, imprison-
ment for life or imprisonment for a
term of not less than ten years, it is
very easy to make an allegation to
harass any person. Section 307 IPC
speaks of attempt to murder. A man
attacks another person with a stick.
If the stick falls on him, he will die.
That is punishable with imprison-
ment for more than ten years. These
are provisions through which people
can be harassed. Any criminal
lawyer knows this. We know how
easy it is to put in sections prescrib-
ing imprisonment for life and so on
and so forth, There was no need to
prescribe this period of 90 days and
say that after 90 days the accused
will be released and after 60 days he
will not be released. Section 187 of
the 1973 Act said that after a lapse
of 60 days the accused person must
be released on bail. That was gocd
enough. There is no need for mak-
ing this change.

Now I will dwel} upon clause 8.
In the High Court I understand that
the Central Government has a Pub-
lic Prosecutor. Now at the district
level also there will be a Public Pro-
secutor and the Central Government
can also appoint an Assistant Public
Prosecutor. There will be a galaxy '
of Public Prosecutors. I want to
know who will defend the accused.
Where is the provision for that? Will
the hon, Minister come forward with
a provision saying that wherpever an
accused has no means of engaging a
lawyer, he will be defended by the
State. In the 1973 Act it is said that
in sessions cases, where the accused
cahnot engage a lawyer, the State
will appoint a lawyer for his defence.
Similarly, will the Home Minister
come forward with a Bill saying that'
in every criminal case, where the ac-
cused person cannot engage a lawyer,
the State Government will come for-
ward to engage a lawyer to defend
him? What has happened fo the
proposal fo provide legal aid to the:
poor? It is a very laudable proposi-
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tion. Several Commissions have is no justification at all for this.

been appointed on this subject. There
was the Iyer Commission. There was
the Bhagwati Commission. But noth-
ing hag come out, Has the mountain
turned to be a mouse? The result is
that there is no legal aid o the poor.
Now, I will dwell upon clause 32.

MR. DEPUTY CHAIRMAN: Please
be brief.

SHRI BIR CHANDRA DEB BUR-
MAN: Yes, Sir. Now, notwithstand-
ing the pewerg that the State Gov-
ernments have, persons imprisoned
for life must undergo 14 years’ im-
prisonment even though the sentence
can be commuted. I want to say that
it ig a direct encroachment upon the
powers of the State Governments.
The State Government has been given
the power to commute sentences.
There are cases in which innocent
persong have been convicted and
they have bheen given sentence of im-
prisonment. They may be poor per-
sons and they cannot appeal. Be-
cause they are poor and they cannot
appeal and because there is no ques-
tion of any appeal or any revision
petition  whatsoever, they must
undergo the sentence of imprison-
ment. The State Governments in

such cases can commute their sen=-
tence and in gsuch cases, Sir, they
may be released. But, under this

provision, these persons must have
to undergo the sentence of imprison-
ment for 14 years ang before that
they cannot be released! So, is there
anything worse than this? The State
Government has the power to com-
mute sentences and in that case also,
in spite of the fact that the sentence
can be commuted, the person con-
cerned has to undergo imprisonment
for 14 years! Is it reasonable at all?
Is it just? In these cases, an innocent
person is convicted and he is poor
and has no power t{o appeal and if
the Government commutes  his
sentence and he can be released, it
cannot be done now because he has
to undergo that period of the sen~-
tence. Ig it justifiable at all? There

There is no justification for the new
section 433A.

Lastly, Sir, I want to cite one
instance. @ We have heard of the
Chopra children’s murder case and
we have seen how the police officers
have failed to  discharged their du-
ties. Now, in Delhi also, there is a
case which I would like to cite here.
On 23.12.77, Sir, a boy, aged 16,
Ajai by name, in the Mangeshpur
village in the Narela area was mur-
dered. He had 52 wounds inflicted
with a knife on his body and the body
had been thrown into a well. The
case was reported to the Narela police
station who, influenced by the other
party, suppressed the case. Com-
plaints were made to the higher au--
thorities. The case was handled by one
Mr. S. F. Narendra Singh Rana, who
was related to the culprit. Here oné
Inspector took interest in this case and
that Inspector, Shri Jhagran, was’
transferred and Mr. Narendra Singh
distorted the facts and sent the case’
to the CID (Crime Branch). This-
case is FIR No. 290 under section 392‘
of the IPC sent to the CBI. So, Sir,
here in this case, the culprit has been'
named. It occurred on 23.12.77 and
the accused is still not arrested. And,
Sir, the poor relatives of that unfor-
tunate boy have not got the relief. This"
is the way in which the police is func-
tioning and yet, Sir, we are try.ing to
put more and more weapons 1in the
hands of the police to suppress what-
ever liberties we have. Now, in the-
IPC, we have given powers under sec-
tion 147A, relating to preparation to-
indulge in a riot and we can arrest -
any person on the ground of his pr'e-
paring to indulge in a riot. Now, S.xr,
we have given this power to the police
and if a person is produced within 24
hours before an Executive Magistrate,
he can be detained for a period of
seven days, because the Executive
Magistrate is not to do judicial func-
tions. But what will the Judicial Ma-
gistrate do? He will do something else,

MR. DEPUTY CHAIRMAN: Please-
conclude now.
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SHRI BIR CHANDRA DEB BUR-
MAN: Yes, I am just winding up. He
will do something else, will perform
some othepr functions, which are only
administrative or executive in nature
like suspension or cancellation of li~
cences. Powers "of suspension or
withdrawal of licences have to be ex~
-ercised by the Executive Magistrates,
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These are the functions of the Exe-
cutive Magistrates and, in this back-
ground, we are giving those powers

of the First Class Magistrates to the
Executive Magistrates and we are
establishing Special Judicial Magis-
trate Courts ang if such Special Judi-
cial Magistrate Courts are established,
no other court wil] have any jurisdic-~
‘tion to take cognizance of these offen-
-ces. So, we are now equipping the
police with more and more powers to
-suppress what little civil liberties we
have got and the action of the police
has been manifest in all the cases
-which I have just now cited. Sir, the
‘Chopra children’s murder case is well
“known. We know how the police is
functioing. Now, this is a retrogessive
‘measure and the progressive measure
that we have put in the Criminal Pro-
cedure Code of 1973 is going to be en-
-croached and eroded by this Bill. Thig
measure will take away the very pur-
Dose for which the Criminal Proce-
dure Code, 1973, was introduced, that
is, for separation of Judiciary and
Executive. This principle has been
eroded. The Executive Magistrates are
-coming by the backdoor to take up the
power of Judicial Magistrates,

MR. DEPUTY CHAIRMAN. Shri
Naik.

SHRI L. R. NAIK (Karnataka):
Mr. Deputy Chairman, Sir, I rise to
support the Bill, not in its entirety
but to a very substantial extent. The
Bill is in respect of amendments to
‘the Criminal Procedure Code. I is a
well known faet that the Criminal
Procedure Code is a very long stand-
ing measure on the statute in our
country, and it only deals with proce-
dural matters, and the substantive law
regarding crimes is laid down in the
"Indian Penal Code. The Indian
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Pena] Code, as we all know, was
framed by Lord Macaulay and it has
stood the test of time. Even then
it was found that there ghould have
been some amendment in view of the
fact that there have been vast socio-
economie changes in our society since
the Indian Penal Code was introduced
in this country in 1861. Similarly, the
procedura] law as laid down in the
Criminal Procedure Code is also a
very long sianding iaw—nearly 95
years old. And still what was done
about it was that instead of bringing
several amendments to this law, a
new enactment or a modified enact-
ment of the Criminal Procedure Code
of 1973 was enacted, and it has been
enforced in the year 1974. And now,
soon after we have found that some
of the amendments are essential and
these have been brought in this legis-
lation which was only three years
back considered in its entire depth,
and a new enactment was made. Still,
ag we see from the Statement of Ob-
jects and Reasons and also from the
statement of the hon. Minister who
has moved this Bill, the changes re-
ferred to are very minor in nature;
and in fact, they are of a very minor
nature, though in some cases the
changes made have rather far-reach-
ing effects. It is, therefore, necessary
that we consider this Criminal Pro-
cedure Code (Amendment) Bill rather
carefully in this august House and
suggest ways and means about the
procedural law. It is from this point
of view.that I have been able to study
the amendment Bill.

The Bill, as you know, Sir, was in-
troduced in May 1978. Since then, it
has been possible for me to  discuss
with some of the important lawyers in
Karnataka and also with some of
the Magistrates as to what they have
to say about the amendments made.
And T am happy to say that most of
them have agreed that the amend-
ments brought are of a very plausible
nature and they should be

Now, Sir, coming to the amendments
made, the first amendment refers to
the local jurisdiction of magistrate,

there. -
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4and the local jurisdiction of the magis.
trate, as we see from the new Cods of
1973, was confined to a district, But the

magistrates, in the course of dealing

with several cases, have found that
these cases are not merely confined
to a particular district, but these cases
have inter-district ramifications and,
in order, therefore, fo meet such a
situation, the expression ‘local jurisdic.
tion’ has come to be amended. The
local jurisdiction now includes the en-
tire State or any part of the State and
it will facilitate the Magistrate to give
judgment without being contradicted,
So, in my opinion, this sort of amend-
ment is necessary, The second amend-
ment relates to the establishment of
special courts. In my opinion, special
courts are necessary. As you know,
_ Sir, there are several orders which
 have come to be passed under the Es.
sential Commodities Act. There are
for instance the Textile Cotton Order
and the Drug Control Order. There
are several such cases and these cases
have multiplied and they have to be
handled effectively. It is for this
reason that it is necessary to establish
special courts. Therefore, the amend-
ment brought forward seeks fto
establish such special courts. Some
hon. Members have said that the State
Government in consultation with the
High Court can establish special courts
to deal with particular cases or parti-
cular classes of cases, Now, the objec-
tion taken is about the word ‘consul.
tation’. What the hon. speakers have
felt is that the consultation does not
mean that the High Court has to en-
tirely agree with the Government in
establishing such courts, Therefore,
in order to meet such a contingency,
the word ‘concurrence’ would be
better. But it is my experience that
if the word ‘concurrence’ is put instead
of the word ‘consultation’, there is
going to be a deadlock. There is al-
ways a sort of conflict between the
State Governments which are also
charged with the responsibility of
maintenance of law and order and
also to see that the crimes are mini-
mised and the crimes are punished:
Therefore, in order to avoid such a
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conflict, in my opinion, the word
‘consultation’ ig better suited than the
word ‘concurrence’.

The next amendment relates to the
holding of courts within the jurisdic.
tion of the Magistrate. That means
that the Magistrates can hold courts
not only at the place of their head-
quarters but also anywhere within
their jurisdiction. Of course, it is
essential. It is more so in the tribal
areas where the distance required to
be covered is often quite substantial.
The Magistrate can hold his court
wherever he wants within his jurisdie-
tion. This means that it would faci-
litate holding of mobile courts and, in
my opinion, the mobile courts will suit
the needs of the poor people in this
country. I, therefore, finq that this
amendment is in order.

The next amendment refers to the
appointment of Additional Public Pro-
secutors and Assistant Public Prosecu~
tors. As can be seen from the speech
of the hon. Minister, this amendment
has arisen because this new code re-
fers to one category of Additional
Public” Prosecutors or Assistant Pub-
lic Prosecutors. That means, whenever
such Public Prosecutors are to be ap-
pointed, what is being done is, and 1
say with reference to my own State of
Karnataka, the District Magistrate
makes a panel of name'. and then he
refers it to the Sessions Judge for his
opinion, and after obtaining his
opinion, he sends the panel of names
to the Government so that, after
examining it, the Government may
appoint sufficient number of such Pub.
lic Prosecutors, But in some other
States, this is not the system of ap-
pointments. There, the system of ap~
pointments appears to be a cadre sys-
tem. That means, there is a regular
cadre of Public Prosecutors and As-
sistant Public Prosecutors. But the
new Code was silent over such cases.
In order, therefore, to overcome such a
contingency or such a situation, an
amendment has now been brought and
it refers to both the categories of
appointments of these Public Prose-
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cutors, and, therefore, there is nothing
wrong about this matter.

The other poing that I want to say,
Sir, is about de novo trials, Whenever
there is g change of Magistrate, when
the accused appears for the first time
before the new Magistrate, the Magis-
trate asks the accused as to whether
he wants a de novo trial. And if the
accused says that he wants it, then the
whole trial begins again, and this is
rather a time.consuming factor. Under
the new Code, the de novo trial has
been permitted. But such a power was
not given in the case or cases before
the Sessions Judge. Therefore, the
amendment that hag now been brought
empowers the Sessions Judge also to
take up the cases on the basis of a
de movo trial and that, of course, will
avoid loss of time and it may even
result in the speedy disposal of the
cases.

Sir, the other amendmen; refers to
the extension of the detention period.
That is a very important amendment,
in my opinion, in this amending Bill.
Now the period is sixty days. And
this period is being sought to be ex-
tended to ninety days only with-
reference to special categories of
offences, the punshment prescribed
for which is either death penalty or
life imprisonment or imprisonment
for over ten years. In these cases, the
period can be extended to ninety days
by the Magistrate. But it is really
my experience that this mere exten-
sion of time is not an adequate solu-
tion. What is needed is that the police
officers investigating into such serious
crimes have to be very upright in
their dealings. Sir, in September,
when I went back to my own district
of Bijapur, as the President of the Dis-
trict Congress Committee, it was
brought to my notice that a certain

[ RAJYA SABHA]

(Amdt.) Bill, 1978 164

Harijan was murdered. He was an
ex~-Army man and he was murdered
on the 18th September, 1978, But,
till the 2nd October, the Gandhi
Jayanthi Day, mnobody has heard
about this murder. And it was com-
plained to me that there had been an
attempt to hush up this offence. I
therefore, went to the S.P. and told
him that the man appeareq to have
been murdered on the 18th, that is,
about 10~—15 days back and nothing
had been done in the matter. Of
course, to my great surprise, I found
that he himselt expressed the sur-
prise how such a thing could happen.
Still 1 told him that he could come
with me and I would show him the
place where the man had heen mur.
dered. 1, therefore, took him to the
spot and showed him how that man,
an ex-army official had been mur-
dered. It was in connection with the
distribution of some food to the
school-going  children, It appears
that this ex-army man made a com-
plaint against the teacher who be-
longed to caste Hindus and was in-
charge of distributing this food. This
was not tolerated by that teacher
and he said: Who is this Harijan to
tell me all these things. He took it
is as an offence, so much so that he
prevailed upon the other villagers
that here is a Harijan who is ques-
tioning his deeds. The whole village
joined and this ex-army man was
dragged out of his house, tied to the
electricity pole and beaten black and
blue for nearly four hours and at
about 5, the man died. Subsequently,
an attempt was made t0 hush up the
offence, to burn the body and to
create all sort of false evidence.
When I went and showed it to S.P.
on the 2nd of October, he then
realised that his people had com.
mitted a blunder. I ggain sent a
telegram to the Chief Minister who
took a very prompt action and saw
to it that all the accused numbering
about 20-25, who were invelved, were
brought to book and they were all
arrested. If this is the approach of the
police officers in such caseg of offences
where the punishment is death or life
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imprisonment, 1 am afraid, mere ex-
tension of time of detention wil] not
serve the purpose. I therefore, feel
that sooner these offenderg are bro-
ught to took, the better it i1s. There-
fore, Sir, I oppose the amendment ex-
tending the period of 60 days {o 90
days. It should be only 60 days be-
cause during that period it would be
possible for the police officerg to take
a prompt action.

Another amendment is about the
bigamy. Of course, it is an offence
now but we know how these offences
are now being committed even by the
educated people. All that they do is,
they take the consent of their wife
saying that she has been
divorced and therefore, the
man becomeg eligible £y another mar-
riage. This is how such things take
place. . I am very happy that the com-
mittee on the Status of Women has
taken up this issue and recommended
to the Government to bring atout
certain modifications in the Criminal
Procedure Code. The modification
now is that it is not necessary that the
wife alone should complain about it.
Anybody who jis the relative can make
a complaint. It is also not necessary
for the wife to make a complaint to
the magistrate having jurisdiction over
that place or where she liveq with her
former husband. This is a good
amendment and it has to be approved
by this august House.

" The other amendment refers to
section 433 A. This ig also a very im-
portant section of this amending Bill
and it refers to inflicting punishment
whenever a person hag been sentenc-
ed to death and that sentence has
been commuted or has been remitted
by the State Government. In that
case, a further remission is unautho-
rised. For instance, let us say a per-
son has been sentenced to death and
then later on his sentence has been
commuted to life imprisonment.
Again, after sometime, if the life im-
prisonment were to be reduced to five
or six years from fourteen years, this
would make a mockery of the crimi-
nal law. It is for this reason that
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the Joint Committee of Parliament had
recommended that this anomaly
ghotld disappear and that its right
place’-should be in the Criminal Pro-
cedure Code and not in section 57 of
the Indian Penal Code. It is for this
reason that @ new section, namely, ree
tion 433A hag Bbeen introduceq in this
amending Bill. Sir, I could have said
a lot of things. There are so many
amendments of a very interesting
nature and they are a  2ecessity for
the implementation of the Triminal
Procedure Code in its right perspec-
tive. However, ag I have not much
time at my disposal I would like to
thank you for giving me at least this
much time to say a few words on this
subject.

MR. DEPUTY CHAIRMAN: The
House stands adjourned till 2 p.m.

The House then adjourned
for lunch at fifty-seven minu-
tes past twelve of the clock.

o

The House reassembled after lunch
at ten minuteg past two of the clock.

Mr. Deputy Chairman in the Chair.
=it v s wawe qea (faere) -
Iravmafa wEEa, & fafame dieex
Fre nizhe fawr, 1978 & guaqA
F3T g 71X zad 5y o go sl
¥ favm ¥ oy fqare gFe Fw
aEarE |
gl 9% AT 14, 18, 20, 25,
182, 198, 209, 276, 293, 297,
299, 320, 323, 326, 374, 377,
378 M 428 F1 Y77 2, T7 AR Yawg
¥ aga q exltee wiede el @ E 5%
g% favg & & go faad wwe @
FY ATEEFAT TG qEAT | 9g gl
% I 24 FT AW &, 3AY MRS
qfsd SefageT’ w1 saaw faar gar
g T ga¥ fefgae #2 ¥ Wt @gw
waAdT Fofass TORET ®@, AT
srag frar g 1 oy W aga A 8
i foaa Wt 337 qed T R § ST
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faara & wgr at ¢F afsww Ao Fipex
FT AT 97 IqH 19 TG T _qFwQr
w1 fefgre ¥ WY aga art st dz=
Tz F AT AT AT TR
wfag ¥ O &-srauT-gdrae
ofsqs greiage a1 M fefegae ¥
HT dAAAE B gra afsws SreiEge]
F—IG@ T E |

Jaoe 102 § ‘Ao’ & famg &
Tar war & fw arodf fow qma @ =Y
WAt § 39 787 g&T Afwed € o Fa
T Tfgq 1+ ag W aga Ifaw Az
AAqu § FAfE ol % a8 A
a1 {5 1 Wt yredf @ FA Fqre O
gfag geaT 3y & 9% g @
FW 9T IqF gL FT AL qgaSy
g1 Qar 9% AT I sArar I HT
AT AT IART A (AT AL AT AT
gafag afwege ¥ agi fod s+
DERICCIEERICOE G RO D E T £
qIX FT T

Iq qF ¥ 167 A 90 faA
FT QT ¢, a8 60 fa7 ¥ qgma< 90 fam
fratmar g, ag v staa &t &1 7%y
fa® 90 far T aF A Wi atrw 7 v
w4 #7 3@r § AR AU A WAMT B—
¥ w1y faml aF 9 § @rg~-f& av
trfaren 91 & ag 60 fa &7 sT9g™
T F FIWr OF qgT TIT FIDET IAF
qUE § SITaT g, GIEF ST W 39 ¥,
TRAT By H oA WS ¥ X qe F
sty § av ag sifow @ § TF faed
q%E ¥ 60 far q¥ FT 3 #T 3uF 1T
arg frere oy w14 1 60 o AW
qfAR BEAT G qEfAE T I, TR
sggeqr 1 wrdr § X gfew gEd
FTeT faerea a1 w2t & &, Ay WY 49
AT F oI AT gER ¥4 ¥ g wA-
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Tas< foq awa 7 @afwe s@T A
AT AT § a7 o7 7@ FW Y\
AT 10-15 QN g4 .7 AW AT §
s &g § 4 F@r fx fom faqr eyeay
A, 7T Fa 37 3@ faq @ gafee-
FeA X Y €, gEfeenay e g a8
T fo q@o Yo ¥ waaT Frfow
M feat r g Faqar § 1 SAF AR
W G 9 F o I 97 qF g 70 a9
aw fr fefegae o ¥ g9 areageeadl
HMAT | IqF AT WY BT G ¥
q® A AT AT JF MCE A AT
1% fear 7t aF€ 1 9 60 faw &
a7 o7 g U & awt § av 90 =
Fggefigiasa g 1 gafag fag
30 fax a7 3 & =g & sowr
I qGA ARV gafedrinT gl FW
FE § A A0, gq TG FT A A
qmar g | gafad agi 9T g&t St A
AT ag A & fF 3% @ v ow
SraeT JATT wrigy o wa< g e
¥ gea wrgmw Fone gfere afsaz gl
FET a A% foars v FEGE G
aFAr @ AT IaF FET AA I 74T Y
AFAT R | ¥ q® T 3% qra™0T
g a9 gx a1 F gfad F gra ¥ R
18 gTIENNT U 87 § | AR
qaar AgEd A wgr A1 fw 90 W
Tga T | aga aR T OX T §
WY 90 8 HqX A & 7%y ag afr
g fr 9037 FrET A § 91w i gdeL-
T F& fiE & 9T aFdr § ow
WM NI § agar sgarg o ox
G ) eard  TQIT qfgy 1 q&
g 9f7d i< #1 fa@a gw A
¥ ford, a7 T AT T F Ay <@y § %
gREWT ¥ fay oy §, var
FH-FHT Ffomrd ardr &, S awwmA
Earerd ¥ 1At & fe T F weee
g FR ¥ 3 AfeT a97 a7 g
@Y ¥ FIOr 78 QAT AE FT gFAT |
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zaw fad § ag wima@r g f& awhe
&t 71fed 5 g2 a9 § wee gE@w)-
dw F foy oo § TwaT <@ o guw
fad fordzre @ X I @9 @1 e
1< & fad gf qo & quaAqr g ag I
guT 9T & g AT |

3w 300 fedr & gag H @1 Tad
Tger & MAST & 1 309 #Y wa-
FATT-] & TEIT ATEAT § |

“In every inquiry or tiial, the
proceedings shall be held as expe-
ditiously as possible, and in parti-
cular when the examination of
witnesses has once begun, the same
shall be continued from day to day
until all the witnesses in attendance
-have been examined, wunless the
court finally adjourns the same be-
yond the following day for the
necessary reasons to be recorded.”

gat & ag Srar fear wat & 1 g9d SN
nfas) ser 731 § a8 sEifaY ST
gt § s qud sarar e 7 @
zg Nfan § uF wiedc § ¢

“Provided also that no adjourn-
ment shall be granted for the pur-
pose only of enabling the accused

. person to show cause against the
sentence proposed to be imposed on
him.*

g M G TR g A A m qEA &
TE FAHAT & JTCI 9T I gy
#1 gug sarat Ag) feur svar afed
AT g1 &1 S¢ 59 9X 989 A A
FgTeT G99 Aigd, ag a9 TEY ¢ |
ag S 87 ver & 1 gEyqE @t g fw
FTHIT FT WIFAT, T § & G F71
HaAT g, 8T & 1 I 309 § Y S€F
fad g <ot fagr straT § ) @1 AT
g 5 o cewde ¥ fa¥ s
ZTEA WIMT, qg [T, T AWM | AR A
ux 3q T g79a § @frwgw sEfs-
AT FIRA | 98 39 10~1299

{6 DEC. 19751

T

(Amdt.) Bill, 1978 170

AT B A T W L A g
T ¥ dfew wr @ o Sud oy
TO WLIMATATFATY | THAWF
Y9 F Gedr ¥ By v gy wie
qeeaE  fqaT FRo F Ag gar
arfgd | = g= 7§ AW FAT
7Y T q¥ IF T I IF A GO |
TR TET A T @) I 9T FIEATE
T T JiGh | FqT FEE A §rg
TAFT qTAUTT WY T TG S wrhed v
FAT 309 ¥ A= 38 § fx feq =
gar =fed foamr et w3 oeeie
T Frar st fgd, g I w &
afen gud fad g w91 g ?
¥ 78 wwa § i fach o™ #gd o
T& g | g 3ar Rt aga w7
FIET F AFT Y 914 SERT FT ATy
g, vdfemas safefes & fad qrax
St it § a8 g afomde #1 =
@A &

ot feafa a8 & 5 e w0y
e 0§ awl FT aww aw
IR E ) AW AR 9 qEdg  Fy
SNe F F FTH qUT o SwEr
£ o o ag &ar R 5 e
FT TEAN TE g 9T § | T aQ
aga ¥ sfefrae afowdedl v o
grelt | § A A aF § D
gl oy € + ¥ qwwar § fF oo
T TR &y Sy 97 fem sy @y
aEl Y foe § FY weE faw
TR 8\ § ey feR w1 wmea
AT § | 98T 9T FEE #7 ffa
g T Sad w8 w @ g
wgl | ROl aF ¥ W @ g §
AT AR ¥ A Y § 1 Oy g o
afegw T1ga & fF oereal ¥ ¥ &7
FUAT oY FIAT AT Y a134 #T IA-
ow ¥, il afaedel ot qaee
¥T A Ol = #Y uargede ¥
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b
warardl & fag R FEfE}- & fag
g w1 s aafaSwaedr g
i@aﬁamﬁﬂmgﬁm.
@ s gk Lot Tl g g
w§ qEEa § TET B AT Tl
At & we forae & fag erw
1 7ol ST T qga IEq g A F
qaaar § fr 2 T T qrd <
#F gFERr FW Al WA FaT N
fagerr & wrdr wee Tt
' Wgt aF qFEA 433 FT gEA
g Yo aga & FgEtww ¢ W
Tqh gr § AR © AW §EE &
Wiy g3 § o @ v ¥ fa@
T ATy} Y off 9F @A FT AT
war &+ YF9T 433 § UG GHAT ST
T & fF oqad Wt 14 a9 W wAfy
7§ § ag iy wFR ¥ ot w9
fF #r o1 gwdy & | § ;@A &
@ T A aE feAWT =TEar
g fF 14 o &Y mafa & w7 &N

-

q 4

gé‘d

“72. (1) The President shall have
the power to grant pardons reprie-
ves, respites or remissions of
punishment or to suspend, remit or
commute the gentence of any per-
son convicted of “any offence—

(a) in all cases where the
punishment or sentence is by a
Court Martial;

(b) in all cases where the
punishment or sentence is for an
offence against any law relating
to a matter to which the execu-
tive power of the Union extends;

(e) in all cases where the sen-
tence is a sentence of death,

(2) Nothing in sub-clause (a) of
clause (1) shall affect the power
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conferred by law on any officer of
the Armed Forces of the Union to
suspend, remit or commute a sen-
tence passed by a Court Martial.

(3) Nothing in sub-clause (c) of
clause (1) shall affect the power to
suspend, remit or commute a sen-
tence of death exercisable by the
Governor of a State under any
law for the time being in force.”

T O § AT @ a7 HIIHT qa4v
FoT fF @z TEET 1 ag qTEY §
fr ag frdt ot amr & @ww =Y
FPYZT FT THAT §, IAN FH! FT
FFAT & | @ GRT & A= 14 a9
A wafy et 7€ § SOF grEw ¥
ag a1 f5 ag s e @ Q1
E mAwad 1 7o fadw W
¥ a1 qEg W faw asar g\ =
T & gra i ofdegfEt &
S wEF @ WAl w W
At frar a1 awar & s AR,
S qgwe ¥ qw feiwade ¥
fag 20 aut Y mafy fraifa &
T\ qafy 5 aweg § gfm #E
F1 fediom & 951 § & @sw
fforaie d= arw siemmie
ﬁwaﬁw%ﬁaﬁqm%}h
A 56 O § 20 a8 &Y sqaear
g1 & 20 ast § Y Sfeeai wife
frr & st § WAR =
# ggwafy 14 a9 & wWAT E | wef aw
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R #E J @1 § HR IET
379gR IFE dr IEW Fo a3-
faad & o g Afem am |
Fr I ug & 5 20 afHrmafr ¥
F F& A9 SgF1 14 ¥ fmav
AT B SR T 14 a¥ # wafg ¥
T FHAY Y qT gAY § | ¥ MTEE_T
F I 9 FI F 1€ TGN FAT A
AT EFAT | 9 qE AT A A
g fr oD aw ¥ o€ feereafiu-
#z gy, ot muert F Ry v &
T FT ATAT FY AT FHEAT &
WY g @Y E F owwleEr AR
o § frg awg ¥ Fftew afmie
F7 BN T M R A
@ ¥ Tad st w7 o T+ T
g o A N fegaw ¥ dftea
qfradie & faars & § 1 W@
15y & 5 $feewr qfrmdie 7 2
arew e & T ogt A @
agt ) ag wiaar fRar wan g 0@
qg TTEETA agT T & 4 I T
@ A AR W gW HAY AT FT
BT AHINT FAT TN 59 e
F fr ¥ g o @y & St oA
vedr § W I®@ F S Are W
g 53 N8 Fg@ R wndwWiaw
FRA FI & | AU TF g wfa
FATT AT T AT AT 98 TN
qIEg 9T | HEAT § HTHC ST AW
19T A gAT F & AR fR S«
F oA U qar A1 | ¥ §E
qEEIRM gAT 97 | a1 Sg 9% g
TUR A a0 FWQ@ § 9K g A
g 5 SowT @R FIQ AR W TQ
FT FIAT HW A FL A T@d forg
™ fertre AR fomfes s W
Il FT GART FET AMEY qIH
o & AR e g W g |
ZT IFT AME BT AT § @HFT T
I TEAT A1fEy | T@fag WY 433 §
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g foar o & 5 14 st @
FH T g 7g a0 WY agT S ¥
5T SaF I@ 478 I F ¥ qT

- 9T |rgaT § ¥m 478 ¥ § fw .

“If the State Legislature by a re
solution so requires, the State Gov:
ernment may after consultation witt
the High Court, by notification

. direct that—

(a) references in sections
108, 109 and 110 to a Judicial
Magistrate of the first class shal
be construed ag referenceg to ar
Execultive Magistrate;

(b) referenceg in sections 145
and 147 to an Executive Magistrate
shall be construed as references
to a Judicial Magistrate of the
first class.”

A ad svawmefa wEew @
FofreraT 1 S 93 ®uEdT &%
fear mar & wdveet foes

“for the words ‘State Legislature,
the words ‘Legislative Assembly of
a State’ shabl be substituted.”

§ agl awma fr gad € afe-
TATT FY A 1 73T ATITAFAT 7
T a8 Afseafer sifgw ol @
fE GrzAw F q@ g ar e aik
q@ § TN AR [AFEST B
sEar 3 gt S S afseafer
Fifger I sopEar 7 & | qg @
A gam § T AW § T HOT
g | gafe A PR & 7 e
afveee &Y § a® |t =ifgu
Igxr g 9 Afeeafer
HATTAT FE T T TEl g 1

¥ ar R o gam § A F
gugar § % A@e ot 97 e ™
gamEl A A A | @ wdel
A A fr TGA AT TEW  § WH
#waT | 70y AT Y wiedT Wy §
AT GHAT FGTE | TAH ;T AT
W gWeE 7 WTewEaT §, o
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W W SATRT AC WAWTT AN Y
TETW g, 3@ WM LT FT oA
feid g7 & wmawr Fam W
F@r g |

SHR! AMARPROSAD CHAKRA-
BORTY (West Bengal): Sir, the hon.
Minister, while placing this amend-
ment Bill before the House, pointed
out that there were some practical

difficulties in carrying out the admi-
nistration or the judicial work and so

375

they felt it necessary to bring this
amendment and accordingly the
amendment has been made. But, Sir

from a careful reading of the entire
amendment, it does not seem so; it
is not so innocuoug nor go simple.
Probably, Sir, you are aware that in
this country we were trying every-
where to make a separation between
the judiciary and the executive.
After much endeavour this was done
and this was accepted by the 1970
Crimina] Procedure Code

Regarding some other sections also
there is an apprehension that this is
not an amendment to remove difficul-
tiveg but it is an amendment to create
difficulties in the working of the entire
Act. So far how is criminal law ad-
minjstered in our country? It is an
accepted principle in a democracy that
the rule of law prevails and to main-
tain this theory of rule of law we ado-
pted thig statute to give benefit to the
people. Only best intentions to cure
the citizens or remove criminal in-
stinct from the citizens of the country
will not do. The procedure should be
so made and it should be so imple-
mented that the measure should work
as a corrective measure and should
benefit the people. But that is not
done here, Having been a Minister
in the State Government I have some
experience as a member cf the Jail
Code Revision Committee, and have
found that, however pest the inten-
tiong may be, from the British times
til} this date the procedures adopted
continue to be the same, the techni-
dques adopted continue to be the same,
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Whatever the law the same procedure
ig adopted. If you visit a jail, you
will find that we are making the peo-
ple criminal instead of correcting
them, instead of removing the crimi-
nal instinct from them, Why? Be-
cause, between the law we make and
the way we administer it, there is a
gulf. Take, for instance, the amend-
ment suggested by the honourable
Minister, detention up to 90 days. If
one reads the clause one feels that the
Minister is very nice in limiting the
time, in limiting the period to 90 days;
aftep that the detention cannet be con-
tinued, At present under the law
there is a discretion wity the magis-
trate or the sessiong judge or the High
Court judge that bail can be granted.
There is no question arising for mak-
ing any limitation that no magistrate
shall allow the detention for more
than 90 days. That is in Clause 13,
Prima facie if one reads this one finds
that the Minister hag come with the
best of intentions. But in fact it is
not so. I am gfraid whether it j5 a
backdoor, that it is only a subtel by
providing for one procedure which
amounts to the procedure or ig equi-
valent to the procedure of habeas-
corpus. Why jis this position created?
Now, the law is there, If one is
arrested, gne must pe produced before
the magistrate and the magistrate will
see whether he should be detained or
remanded in custody, and if the re-
mand is necessary, then the magis-
trate will give the order, or his re-
presentative cgn fight out the case
saying that specifically in the FIR
there ig no name of the person.

In the FIR given there is no name
of the person. Then also, will he be
detained for 90 days for nothing?
Will te be defained for nothing?
You know what the Police does.

-They always manage to cite so many

sections like 302, 307 and 364, offences
under which will lead ultimately to
conviction or senfences for more
than ten years because if the offence
is punishable with imprisonment for
a term of not less than ten years,
under this amendment the period of
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ninety days is applicable.! If that is
so, he will not be released. Under
the law he can be detained. 1 only
want to draw the attention of the
Minister to this aspect of the matter.
We all know what the Police did
during the emergency. I know it
because I had handled thousands of
cases as the Chairman of the Legal
Ajd Committee. I¢ I am not favour-
ably disposed to the ruling -clique,
then the Police can be asked to report
against me. They will level a charge
saying that I was found in such place
at such and such hour carrying arms
in the company of such and such
person to commit ga dacoity or
murder. On the basis of this charge I
will be detained. You are aware what
happened under the MISA. I have
handled such caseg and found
nothing against the persons
and they were set free.
There are some sections under which
the sentence of imprisonment is for
not jess than ten years. Then the
accused can be detained for ninety
days. I hope the hon. Minister has
appreciated my point and he will
reconsider this. This is wrong.
Suppose in the FIR the names of
XYZ are mentioned but on enquiry
it is found that Z is not at all connect-
ed with the crime or the allegaton of
the crime. Will the Minister have any
pleasure in keeping retention for
90 days because the punishment pres-
cribed for the offence which he ig al-
leged to have committeq is g sentence
for more than ten years? I gppreciate
the mind of the hon. Minister. He
introduced this in order to remove
difficulties, Even now he can move
an gmendment 4o this. I hope he will
think over the matter and agree to
keep the section as it is without this
amendment. That will help in easing
some problems in our jails also. I
had been detained for about 5 vears
in 8 jails. I have also visited several
jails and therefore I know what is
, happening in our jails. Lots of
rpeople are arrested in the industrial
areas for various offences. Our jails
are overcrowded and in such conditions
if somebody is forced to spend 90
days in a jail he wil] come back 25 a
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hardened criminal. This period is
sufficient enough to make him a
hardened criminal, This is how
psychology works. As a member of
the Jail Code Revision Committee I
have visited jails ang talked to the
people there. So, what I said is my
personal experience. I would request
the hon. Minister to see that the
Home Ministry issues a circular say-
ing that whoever is arrested should
be allowed to go out on bail, if the
Magistrate finds on the face of the
documents that it could be done.
Subsequently, he may be found to be
innocent. But if this provision remains
there, the chance of his becoming a
hardeneqd criminal is very much there
and you are not making the corrac-
tive process successful and it is only
a pena] process for the citizens of
this country. If this provision ig not
there, there is a chance of the person
improving. Otherwise, his chance of

becoming a_ hardened criminal is
there.

Then, Sir, there is the secong point.
I do not understanq one thing. I do
not understand why the Government
has become this time so keen to
appoint Assistant Public Prosecutors
even up to the district level. I know
that a ready argument will come
from that side and already point will
be made by the Minister. I have
some experience during the last 27
years in the High Courts and 1 know
what the Criminal lawyers approved
by the Government are doing. 1
want to ask one thing from the Minis-
ter. But I know the same type of
reply, the stereotyped reply will
come from his side. There, Sir, the
lawyers take much time and they are
not fighting the case ang their interest
is not in having the cases disposed
of quickly and, therefore,. Sir,
thousands anq thousands of persons
have to suffer ang mainly because of
this crores and crores of rupees are
being wasted and have been wasted
all these years. Now, you are ex-
tending the provision to cover the
remote districts also. Why? It is not
hecessary at all_[ Why are you un-
necessarily doing it? In all humility,
Sir I want to tell the Minister that
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there is already a State Prosecuter and
already there is a panel prepared

the Government in consultation
with the Sessions Judge according to
the law and there are Prosecutors
even in the District Sessiongs Courts.
But I do not know why this dual
system of appointing the Prosecutors
by the State Government and also
by the Centra] Government is being
introduced now. They can ask the
State Governments to do that. But
they will say that for effecive dis-
posalk of the cases for expeditioug gis-
posal of the cases and for expedilious
trial, they are appointing these
Prosecutors so that the trial may 'be
expedited, so that the triayj may be
finisheqd in time and they can be de-

fendeg by persons competent to do so. /

But the Central Government is
creating a dual administration now.
I do not under stand this. I think one
argument will come from the side of
the Government. “Oh, it is done be-
cause the Central Government matterg
are involved and the Central Govern-
ment are involved and sp this is re-
quired’ But this was not required
for the last 30 years or so. The Pub-
lic Prosecutor or the Assistant Prose-
cutor is being appointed by the State
Government. So, why bring in this
amendment? Therefore, here also,
Sir, I do not quite follow why they
are doing this thing. I do not know
why they ate creating g dual system.
You should not create 5 division bet-
ween the State administration and the
Central administration. What you
have done now only complicates the
matter _and adds to the complexity
of the matter. : This is my seond
point, Sir, ’
Thirdly, Sir, there is another thing
of which we ars afraid of. Now there
is a tendency or instinct to (bypass
the judiciary or the magistracy that
is there. How? Because they have
adopted another procedure now and
have brought forward an amendment
and now they will create Special
Courts wherever it is necessary. Sir,
I can understand this if this is going
to be done, say, for the tria] of Mrs.
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Indira Gandhi. If they say that they
are creating the Special Courts for her
trial, I can understand that. If it is
there for a specific purpose, it is all
right. But why ag part of the statute
they are creating Special Courts
wherever they say that are necessary,
I cannot understand at all. I know
again that there will be g ready argu-
ment and there will be a ready reply.
I Jmow that the Minister will say:
“This is done only for the effective
judicial administration, for efficient
judicia] administration, and it is for
this purpose only that we have done
this.” This reply will be there. But
I think this amendment is not at all
necessary.

Then, Sir, you come to the new
section 433A, that is, clause 33. I do
not understang why they have put
this here. It is rather painful. Sir,
the present Government of West Ben-'
gal has released many persons. We
have released many persons. Why?
Because we have decideq to release
them even though they might have
been accused of having committed
some crimeg on political grounds and
they might have been convicted and
sentenced to imprisonment for more
than ten years. We have released
people—I think more than two
thousand. Even in my time as Judi-
cial Minister, I have released many.
Why? Sir, by putting these people in
jail, making them rot for years and
years instead of correcting them we
are making them criminals. We are
creating more criminals than correct- _
ing them. Why is he giving 14 years?
He does not make any amendment in
order to mitigate the difficulties of
people who are under trial. I give one
instance—of Anant Singh; you might
have heard of the Chittagong armoury
raid during the British days. Anant
Singh wag the leader of that. His trial
started before Mr. Roy came into
power. And for more than 8 years
he was under trial. No bail was
granted. Nothiny was granted. For
eight years the trial wag going on- e
more than 8 years, But we have re-
leased people on the political ground.
So, Sir, why iz the Minister not com-
ing forward with such amendment?
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*” If there is the likelihood of his being
released, then during this period of
7 years he will be detained. Why is
he not coming forward with ap am-
endment? On the contrary, he says
14 years....

MR. DEPIITY CHAIRMAN: Please
wind up.

SHRI AMARPROSAD CHAKRA-
BORTY: This creates some sort of
an apprehension in our mind that it
is not as innocuous ag he has made it
out while introducing the Bill

Lastly, Sir, I would submit one
thing, In this case, for speedy trial
he is appointing Prosecutors at the
district level, independently. Why is
the Minister not coming forward with
such an amendment about the poor
people who cannot engage a lawyer,
" who have no means to engage a law-
yer for defence? Now, there is some
provision during the sessionsg trial. It
can be done. But why is the Minister
not coming forward with such amend-
ment? 1 feel, Sir, that there must be
a change in the procedures in our
country, both civil and criminal. It is
done in some socialist countries. The
number of judges should be increas-
ed. Why is the Minister not coming
forwarg with some progressive mea-
sure here to give relief to these
people, to make them the real bene-
ficiaries and to correct, instead of
carrying on, the old traditions and
these clumsy procedures?

With these words, Sir, I conclude.

MR. DEPUTY CHAIRMAN: Mr,
Nanda,

SHRI NARASINGHA PRASAD 4

NANDA (Orissa): Mr. Deputy Chair-
man, Sir, while we are debating on
the Bill, there is a news report that
the Cabinet has approved of another
#mendment of the Code of Criminal
Procedure for setting up Special
Courts for trial of a particular type
of offences. The point that I intend
to make js that the Code of Criminal
Procedure, which was adopted in the
19th century, continued to be good
in many respects—at least till the
year 1955, when some substantial
changey were made in the Code of
Criminal Procedure, Sir, this Crimi-
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nal Procedure Code which was made
years ago remained a good and effec-
tive procedure at least till the year
1955. What iz worrying me is that
there is some difficulty with our
draftsmen why probably do not consi-
der all the aspects while drafting a
piece of legislation and our Ministers
are anxious to come forward with
some legislation so that they can get
their ego salisfied thinking that as
Ministers they were able to discharge
their duties properly. Proper thought
iz not given to all the aspects of the
question as a result of which such
amendments are brought immediately
after the parent Act is passed. We
adopted the Code of Criminal Proce-
dure in 1973. Now, the Minister
comes forward with the plea that in
order to remove doubts and difficul-
ties experience] in the actual working
of the new Code, he has to bring for-
ward these amendments. While giving
these clarifications, he has introduced
a new clause inserting Section 433A
regarding which my hon. friends have
already given their comments. This
relates to remission and commutation
of sentence. It has been laid down
that if the senience of ap accused
who has heen convicted to a gentence
of death is commuted to imprisonment
for life, then that accused must spend
14 years in imprisonment before he is
released from jail. Has the hon.
Minister considered one aspect of the
question? Ig it consistent with the
provisions of article 72 of the Consti-
tution? Can he make a law which is
not consistent with the provisiong of
article 72? Supposing the President
commutes the sentenca of a particular
accused which is less than 14 years,
does he mean to say that he will not
be released from jail because Section
433A is there? Ig it not inconsistent
at least with article 72 of the Consti-
tution? Has this aspect been taken
inty consideration while introducing
this Bill? This shows the hasty man-
ner in which the Bills are introduced
and later on the amendments are
brought forward without difficulty. T
illustrate this point by another exam-
ple. As I said at the outset, they are
contemplating the constitution of spe-
cial courts. Here you have made a
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provision for th: establishment of

special courts. It is said in Clause 3
of this Bill:

“In section 11 of the principal
Act, tg sub-section (1), the follow-
ing proviso shall be added, name-
ly:—

“Provided that the State Gov-
ernment may, after consultation
with the High Court, establish,
for any local area, one or more
Special Courts of Judicial Magis-
trates of the first class . . .”
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It was thought that the constitution
of special courts of Judicial Magis~
ifrates of the fizst class would be
necessary. So, this enabling provi-
sion has been made by virtue of this
amendment, The hon. Minister does
not tell us what wil] be the nature
of the special court, what will be the
cases which these special courtg will

be supposed to {ry, etc. Wil a
special court have some gpeciality
apart from the ordinary courts
of Jaw? Whatl is the nature of
speciality that these special courts
will enjoy? What is the type

of cases these courts will try? We
are left in darkness about this. So,
we find that in respect of some
offences, special courts wil] be cons-
tituted, and the possibilities of discri-
minatign in trial would be there./So,
Sir, sufficient justification must” be
there for bringing ‘about such an
amendment. Some technical amend-
ments have also been brought for-
ward, But the hon. Minister ought
to have justified why they felt the
need for the constilution of such
specia] courts. Does he mean to say
that by constituting special courts,
they can expedite the irials? Does he
mean 1o say that the ends of justice
will be met by the constitution of
the specia) courts? What is the justi-
fication? A Bill is brought forward,
and we just get through the Bill and
subsequently we fing difficulties, and
again amendments are brought for-
ward. That is the experience in res-
pect of these Bills, as we notice.
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Sir, 1 now come 1o my secono
point. An amendment to section 24
is being sought and you will kindly
notice, Sir, there is a provision that
for the appointment of Public Prose-
cutors and Additional Public Prose-
cutors, a lawyer has to have a p:ac~
tice of at least seven years, But. in
the State from which I come, Sir, a
Judicial Magistrate is appointed after
putting in a practice of three years.
You can be a Public Prosecutor if
you have put, in seven years of
practice. But you can be a Judicjal
Magistrate of 1st Class and 11y
offences with an experience of only
three years at the bar. Sir, 1 have
not been able to understand the
rationale behind the fixation of this
period of practice for appointment
ag Public Prosecutors and Additional
Public Prosecutors, and a period of
ten years for special Public Prose-
cutors. 1 have no grouse against
the Central Government appointing
some Public Prosecutors because the
Central Government do launch prose-
cutions in respect of certain Central
Acts sometimes and they might like
to appoint their own Prcsecutors to
take care of the cases under the Cen-
tral Act. I have no grouse against
that, But why put this period of
practice of seven years for which
there is no rationale?

Sir, the third point which 1T would
like to make is about the amend-
ment to section 167 of the Code of
Criminal Procedure and which is a
very serious thing. Sir, based on the
long experience in this country of
police habits, a splutary principal
was adopted in section 167 that if an
investigation wil} not be completed
in sixty days, then the accuseq will
be entitled to be released under a
particular chapter. That does not
release him away from the case. If
a subsequent chargesheet is filed, he
can again be re-arrested. But in a
case unless prima facie case is estab-
lished, a person should not be snatch-
ed away of his liberty, He should
not be put in prison fur an indefi-
nite period. And, I think, sixty days
is a long period. In my experience
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as a lawyer, I have never come across
any such case where the investiga-
tion has been completed beyond a
period of thirty days has ended in
the conviction of the accused. 1
must have conducted at least more
than 100 such cases. Wherever there
has been a delay in investigation,
wherever there has been 3 lack of
promptness on the part of the investi-
gating agencies, the cases have in-
variably ended in the acquitta] of

the accused, That has been
3 PM my experience, Now you

want to give an additional
premium for the inefficiency and in-
competence of the police. You try
to increase their efficiency; you
to increase their competence; you
give them more sophisticated equip-
ments; give them fast-moving vehi-
cles and other equipments which
wil] enable them to complete the
investigation ag quickly as possible.
But instead of trying to find a
remedy, you are trying to extend the
period from 60 days to 90 days and
you are adding an explanation enabl-
ing an executive magistrate to re-
mand the accused for a further period
of 7 days. Angd you say: Alj right;
we are only acting under the proce-
dural law and it does not affect the
substantive right of an individual.
This is how you are encrcaching upon
the substantive right of an indivi-
dual. If a particular person has not
committed a crime and is only g sus-
pect in a crime, you can keep him for
a reasonable period; that is under-
standable. And if in an investiga-
tion, a period of 60 days is not consi-
dered sufficient, I do not understand
how a period of 90 days will be consi-
dered sufficient. Then, the police
officers will alsp fing it difficult,
within a period of 90 days to catch
hold of the culprit and then again
another Home Minister will come
and say: We are facing difficulties in
the actual working of the amended
Code and, therefore, from 90 days,
please extend it to 120 days. There
is absolutely ng rationale behind this
proposal, It may be that he succeeds
in getting this Bill through ard getting
it passed but it does not satisfy an ordi-
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nary man of prudence with regard
to the rationale or the logic behind
it. There may be -heinoug crimes
committed but the percentage of such
cases where detection of the crime
takes a longer time, may be 000.1 per
cent. But are we making a law for
000.1 per cent cases or we should
make the law for the higher percent-
age of cases? What is the rationale
behing this type of logic? Therefore,
Sir, I have very serious objection to
the amendment of section 167 of the
Code of Criminal Procedure,

I shall make another point and
then T will conclude. I find that
there is g surreptitious attempt {o
violated the accepted principle of
separating the judiciary from the
executive. There iz an aitempt, very
indirectly, to subvert that wholesome
accepted principle. If you kindly
examine Clause 4 and Clause 6 of
this Bill, you wil] be convinced be-
yond doubt that such an attempt is
being made. An attempt is being
made to shrink the powers of the
judicial magistrate and confer in-
“directly certain powers on the exe-
cutive magistrate, We are trying to
reverse the process which we started,
a wholesome principle which we
accepted, in the Code of Criminal
Procedure of 1973. We are frying to
reverse it. Thig is very unfortunate.

Lastly, Sir, I would submit that

restoring the old provision of de-
manding surety from a person
brought under section 107 of the

Code of Criminal Procedure is a pro-
cess on the reverse order. Hundreds
and thousands of politica] prisoners
are arrested every day under section
107, This ig our experience. Once
you bring hundreds of them to the
courts and ask them to give sureties
not on a personal bond, they will
have no other alternative but to go
to jail. Apart from the question
of poverty and other things, this is
happening. By this, we age giving
a handle to the execulive to misuse
and abuse the present amendment

"and the hon. Minister is trying to

reverse the process which had been
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started by the Code of Criminal Pro-
cedure, 1973. I would, therefore,
submit, Sir, that this Bill is not as
innocent ag it appears to be on the
face of it, 'Therefore, Sir, the hon.
Minister shoulq consider al} these
objections raised on behalf of the
Members and bring forward a com-
prehensive amendment or withdraw
this present amending Bill. Well,
they are trying to bring forward an-
other Bill to constitute Special
Courts. They can bring a consolidat-
ed amending Bill when we can consi-
der in depth all aspects of the
amendments and pass the Bill.

i fry = w (fRT) @ o=
awafa ey, 59 faaas ¥ N T9
WY gewrEt § 9AWT § T FW@T
oy fom s § @ fadaw &
gWgT w17 9T ® § AT qIN
frfrae SElere e & amew &Y
a1 g & 97 @A § YK wwar §
fe 1§ aga ser ofwma =& @R
gl ST wWr g
[The Vice Chairman (Shri Arvind
Ganesh Kulkarni) in the Chair.]
™ gWEEl ¥ FTA FAAT B G
feary &, ®er sk S faw
fed & 9 aga @91 Few Sorwm
a1 @ Y, Gur q@ A wwar g 0§
A wEzTard St & g atg ¥ QO
9% & agag g & miw swar &y
FEAT WX & AR fard F qeqt
F o § g o =fgy o ®
gaaat § 5 ¥ 9@ 37 dagar
F WAL AT W[ & W agw
For ofcadT 7@t Y W & 1 g oF
ey sfeqa w0 .fgd ey smw
SAT g MW ¥ qd AT awArer
I8 wgga ¥ ¥ fF gw 7w gqre
fear #T & Qi1 RN 7w waw ¥
qga & ard wd ) AfEw §F @ wr

a1 f& AnEI ¥ ww SAEr BN @
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Tams fgamy &1 a8 T A1 TRAT
wWH gt & ag gAw I | AfF
% WIw ¥ & AT Fo Agy A«
T ¥ Fo Wi 7 gAafefegwn
T TS G I I TRy | T AW
@ Fm Y F emar g g
qral W agT ew § !

wg & 7g FgAragar g v oy
o fafas § ag wfafage #w@r §
gfagr a1 § Seges #SATE,
afqe sERgEE A | A Mg
F6, qFT Jwra, 5 ofsqw Ne-
Feq g 91g g T g, &
F1 #1% gfgFk ar fAf [T sEH
savet gfemy gt § afawa f5 o
TeEgEs ar 1 @ o g §
foay g freear @ 1 oa g9 TAE
frwda qut TearE @ ATaEl § WA
ST T ENIT, §eqT gRI WX Sredr
g @ ag w9 @ ? g #Y
gl | aga & aww oy Sfew
W @ oaT fF 9 W §r T §
foad ag # @ @=ar & WX =)
W § A9 Al F g @ar
g 1 e faare &% | mw oaw o
wfoegdt &7 aarae @ g, #E
e WY g, qAfnad & anEe
W e @ X 3¢ w9 e Sar
¥ el ¥ aEe @ o S ¥
WEIAT F 1T ¥ AT W & 1w
T W H SHd AIg § AT agd
§ f& swmar ¥ whafafa feesht mma,
72AT 9.4 W gl § quge gt
F I W TNF @ Jg oz qnd
AT G owwrT ¥ woEE W oagd @
fq sk wwda #1 wmw F@
fag &t foc war st & wfafaf
afeege o) & w9 & w73 &
oo 7gY &Y 9FY § P %g¥ #7 waww
77 8 B qunit fdd@ue agt agy
g, R @ oA gy
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Staq; g A faar afsee s faar
TF AT g A1 F Iw ;A G
g ? agh Smmersw & ¥, SW
wEEal ¥ QW wadr W ¥ HTowy
T fegva &Y & & 7 wowr ag
oA arg s s & sfa-
fafe <7 art afwede andy & fag
R 99 s ¥ fau, 3y wiEw
waras, faerdt 99 arw wtqw et
WheT ag gwwa § AT S syt
A SWaT ¥ WAT & Q1 WO
fagew ®1E aArd @i A fagew N2
at g wx fr fogew wfesdz
#iX fogew a9 & 1 vt Sar
g AT AT 1 g OAgEAl WA
ATTR  SAYHSTES FET AT ;X
EECUIE-1 R B C A I
AfeqaIX F@T gor Tt MW S=ar
N gears faer awar § 1 waerard o
R TFAA Y AW TR GEGT T,
3 ENT | gefay g9 9 9T %
feg I W@IX w@Ta @Y W @A
FIT § | TW A FT ;g gt
"1t 9ifed 1 W wEer ¥ F Fga
wigat g frag w1s . . .

SHRI G, LAKSHMANAN (Tamil
Nadu): Mr. Jha is a very powerful
and good English speaker. There are
a number of people here who can
understand English. Why
speak in English?

can't he

SHRI KAMALNATH JHA (Bihar):
But you have a good understanding
of Hindi.

THE VICE-CHAIRMAN (SHRI
ARVIND GANESH KULKARNI): It
is better that he is speaking in his
own Hindi language, You will be
spared of whatever he is speaking.
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ot fivq a7 |y ¢ STAATEEY TG
aq, Tt A 7 Fe e qwreray
gfrar & #m At § s foa
g faar 1 & qeiarEt ghwn &
fegrar & <gT g 9IRY w@T g o
TX Sy § | gt ghaa § swar
Tra w5 gAy §, gfew ¥ g S
T § ;| gy Sy § FeArwiFar
qaae ¥ adwe € F w9 Swar
g g W § 1 oo faeliy fag Wl
st f FefteifaT § @A § @l & av-
fre a8 & oo ¥ 7@ A feT o)
q7F § @2 gy Wi ghw w &
W ¥ Y | T @y Wy sy
¥ grew ww fopafes & awe
T ) GEAT FIW AT LAY FT qOFT
miY WY oAt awmrs ¥ Syl 9
FAad FT G-FTeE TANIHE FES &
gt 9T & 1 I Fafes W
gk Ao S & ITWT AT
TR AAATFUATTIETE | gk 9
72 fr rearEd s a1 FTIEWA F a5
qfes AT & Al FETT AT @I )
g fawfaar geftat gare & ot ¥
99 W | ag HIE wAwg A § 5
afe g 29 famfed 1 qox g §,
2w F @7 A awr 397 Faafed § o
TF WFHAT BT SHIRSTES FT F0 § L
ggStagFy § fau g & swar & g §
=¥\ fog sy Y Sarw wE) fawar €
AT Fa1h A & 17 § AR FAT @
g 3 ) wa 39 gfeww &
HIYHT FrAA7 W0 1 AgAl ¥ WY
frfaae NatsT Fie gamar a1 467 §
AT F2AT BTAT FT @ § Gy AMTHY
ATHATEIT GF 94 FIS F 41X |, A
qATS ¥ GI§ FT 97 @ FI 99T
qOFT FOATZIO 0 F @Y Fwgw I
fo oF &t AT TgA fHvar s
A gamw fRfmae Fis & 5 Oied
& ForamY sidali & qaman 9w am frar
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Iaw) Fargs foar sragawr a4 fat &
N FAA FIfea T § IAF o qawar
T 0

FHT FATE ? SONTEAE AL,
Ig¥ #A & ofedt & wrerar A &
3% Y fadgw §, "wod-wad dai §
g ot af wfqera F g i AR fHT &
uF a1 FHw H fastH e 5w
St wre F1 feards fear amr ag
Aufrdzag | oF fral st o
wfi ag 1% § fv T wgwel A SA-
FEITS FAT §, st & Sfafafaaizra
garfag ®wv ®1 faafasr @ §
asit & I @ Frgeq 7S & g, SI57 71T
wfode digeq afsede W A% {76
#T g9 SATET & SYTIT TEHIT FLAFAE |

Iafeagma g s goe
Ft Afsedz w7 qIT FI FT goar gav |
T AFEST AT 48 ¥F  FAT9E FT 4T
fed oigt & qAd &ar wraar g
gyt &, SEAAWE FT qEar Qv E
Iq A 7 & far v gafag fw
HASAT & A & A AEAAT3RIE FET
o1 T ¥ ) g9 gifew §, 8RR g ux
VAT =9aT &, T 9 9% OH1F
ATSAT § Ffwq wiq saar &1 Whafafy
VTt qrd gaygwit | ¥ 48 qrAar
g fw ufafafia’ & asi § Tgafexi
g aFdT § I PaFRTT § g7, gAra
agfy ¥ @afaat § aFet § afem ad
QF aQFT & | qIAT qNls § 9g g
AR, A AT A FFeaa w1 wmg
GaaT F oF &, W1 93 fHAgs
18, 78 & w1 5 gad Py o~orgar
g JaaT & wanra FaT §, AfHT way
#g1ag 7 fa & 5 faort 7 S
FEFT AT | gferd F1 agwar o
sar #Y F a1 gy o T § o W
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wrfaveardl R e o gar aurs

F1 & | oy spem wroaet A v §
Iy varer vy ¥ yfew F wwgOH
F €)1 98 LA A7 gAtaE & A=y
SATHITEST FA BT A@H AR F AT WY
q1 3@ fa) & AroFY gu¥ Sragr A
giT | QI NEIST AT H AR AT Hre
armig aARPIgaE ¥ A
Tradt ot Fgt A qEQ@T FAAT AR
Sedl SqT% QAT &1 faeerr )

srgt aw fadas &1 qa9 & IO
X § ¥ o ¥ a1d FgAT ATgA E |
YAV AT FI TG § 98 73 T
FOFTT E | FAMT 107 A gAIR T5ET
7 & & Fgr g P 58% qeaaw aie
R eEr FY arT 48T X § AT
#gz 107¥ @ IHE, a ¥F qwa(
SAGT TG AT 1107 § A g9
g o€ waws W@l AT §, FWaEw
grafggl F1 qura fwar srar g
gfga arer Fsrasy st g avams 5@
&1 gafwq e =&y fawfawr somT
107 afg =oar ar frad fav <@mw
g fadas § wrag oo #E F7U EY,
QITIIE, TF w5 H1E fafaz 3ofgw
90 fz@ aF 107 T AR
fay ag aw g S, v
ez geieh 1 afe E A aqmr E, qv N
avw arg g w7 afe fafae af g @
107 ST & 98 AW ARTFCH F1 TR7TH
T w7 gaaeT § faamy g fRT &1
@ & M M@ aie amra< {6 gy
AT @ E ) HAT wgled, ;AT FTHT
AFF K THI @A FCGIE |

TTqHT E FATT g foradt 14 T
T AT g | 14af ar 33at § 1 afe
Fee THT AT AT 14 A IEHY
AT & T37 | TF Sarge FHAT A
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o gaga o, oF fawrfar a7 it
E ¥ HIT qEA TF | SATET FAEY Y
JIF AT AT FHFT ATAG 98 31T @l
gl ST | 14 9T FT A qF
HEITENAZIATE | TF BYET |7 IITFLA
¥ g )@ F Taw wgafy
Tlo TR TATT F FIA TF Faq HTAT |
s @ AW AT, sgIara
orT oY, ag FfET ATET A aIT 9@
TN g1 FE ) WT, 7 @7 AR
grfat § T@HT 10 a1 Y FFwHy qa
g3 & gg 3T AT | 9g TIq FE@AT F
e, feae § § a1 U 777 1 Ao
ag gfF 14 arw &Y mafy g5 ) @ar
gY 93T, 98 UF AvaT U7 g TER AT
SUIST § SATAT 10 99 FL gfg Ao
qor T &Y T1Eq & | AfpT wmw @&
F FIE F1ET FE@T § A IqHT A
faeriT @AY 10-12 a1 § 5 gaU AT
gY AT &, 98 gu< eafym @) s 8,
ag a&y o A AT AT 109 AT
15 I 98 qT. ., , (Interruptions)

Ieawrean (st wfER  om

gagoit) : HF §

off fra =7 &1 @ s afeada
F197 K ga ¥ a1 & 1 T LA g
f27 qaU" FIATE AR 10 T ST H
AEHE F@T § A 98 ga< Aty g
JATE | FTA FgaTe fF 10T 9gw
F Zamw F7 9w AfET FHT IAHT
9T gurA aTar § 396 faw ag wafy
14 T #T IZT IV {, TAX AIGHT
AT FT AT TEAT HEIAL FLEAT
2rar a1 Y g9 F fAg

(Interruptions)

THE VICE CHAIRMAN (SHRI
ARVIND GANESH KULKARNI):
Minister please.
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=t firx = |1 @ oF faae oS
gq19 %) Faa & fog ar arfgg 7 o
g W ¥ fag oF wrafadr T
arfeT |

gaaweas (st wefer oo

gAwT) : Fg gy owar |

st fog === ¢ Swawreds
w3ed, ag W ATEY FT, FEATFL FT
T FIFATAF  TATFTT FT 37 &
agi weg g3w & wia) fag A a¥eTfmary
%% frar ? Fa & afed adt afew
gaisifkd &1 gafac g7 qOFi & w19
a1 =ifgg /T 37 I@T FY "EAST
@ FT CF T47 MFF 097 T
afF7 afggad #1E gomrE e Y § gaar

Tefed & wara FTATE FaT AT AW
FWE |

guawEad =t gfaR auiwm

o) ¢ gidiTE |

THE MINISTER OF STATE IN
THE MINISTRY OF HOME AF-
FAIRS (SHRI S. D, PATIL): Mr.
Vice-Chairman, I am very grateful
to all the hon’ble Members who have
supported the motion of the gmend.
ing Bill as well as those Members
who have offered constructive and
very useful suggestions . ., .

SHRI KHURSHED ALAM KHAN
(Delhi): And those also who have
remained neutral.

SHRI S. D. PATIL: . . ., gnd also

those whq graceq this House by their
presence, .

Sir, it is not a new Bill which I
am piloting. I am only doing what
was left in the year 1976 when this
august House passed this Bill in
August 1976 but due to the dissolu-
tion of the other House the Bill could
not see the light of the day. This
Bill is not dealing with any sub-
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stantive law. It is only dealing
with the criminal procedure, As to
what should be the penal law of the
country, what should he the basic
law, whether what Macaulay stated
should hold good in the changing
circumstances or we should have new
norms for ocur own country, whether
we should have people’s court and
people’s Judges—these are all wider
questions with which at present I am
not concerned. There will be another
forum where such questions can be
taken up.

Now, coming to the history of this
Bill, Sir, some of the hon. Members
have criticised it as if it is sort of
a figment of my imagination that
we want to adopt ad hoc amending
Bills just to suit exigencies of the
time; but that is not so. As the
House is aware, the Criminal Pro.
cedure Code was enacted as far back
as 1898. Then, after gbou't 25 years,
there were a few amendments in 1923.
Then, in 1955, there were major
amendments and in 1970, after the
41st Report of the Law Commission
was submitted in 1969, the whole of
the Code wag almost revised and
many new changes were introduced,
such as the separation of the Judi-
ciary from the Executive and other
things. Those who have the ex.
perience as lawyers will see the
difference between the Act of 1923
or 1955 and that of 1973. When we
embarked upon an altogether new
Act in 1978, it is incumbent on the
Government or the implementing
machinery to find out the defects as
experience is gathered while imple-
menting the Act. So certain diffi.
culties arose and that is why in order
to consider them and t0 meet the
difficulties which were experienced
by various State Governments—par-
ticularly because law and order is
the responsibility of the State Gov-
ernments—we consulted them and
asked them to send reports on the
working of this Code, We have re-
ceived various reports from the State
Governments and the demand s

[RAJYA SABHA]

(Amdt.) Bill, 1978 196
ST

there for a change. It is essentially
the police which has to implement
the Criminal Procedure Code, how-
soever we may condemn them, That
is a different matter. What sort of
police personnel we should have,
what should be their conditions,
what type of people ghould be re-
cruited—these are all matters which
will be considered by the National
Police Commission, or whichever body
is entrusted with that stupendous
task. I for one only say that they
are in charge of the implementaticn
of the Act and so a conference of
IGPs was called by the earlier Gov-
ernment, much earlier than the pro-
mulgation of the Emergency. 1 am
happy that none of us here has cri.
ticised 'me for bringing in the earlier
legacy and thereby following the
footsteps of the -earlier regime.
Whatever work had been done spade
work had been done. So, taking into
consideration the requirements of
the present time, we have deleted
certain things which we found were
rather cumbersome or not just for
the purposes of implementing the
Act and also improved upon certain
provisions. ’

I will shortly enumerate certain
provisions which are excluded. Before
the Bill was actually introduced,
there was also a conference of high
level officers in the Central Ministry,
headed by the then Secretary, Shri
H, S. Khurana, and after consulta-
tion they had come to certain con-
clusions, The Bill was introduced in
1976 in the Rajya Sabha, but it was
found lacking in certain respects,
for example, the provision for bigamy
under sections 182 and 196. So cer-
tain important provisions were also
accommodated and some of the pro.
visions which were found incon-
venient were withdrawn. Ag many
as seven provisions were dropped
from the earlier Bill.

(1) The provision to amend section ~
9 to enable the Court of Session to
holg sitting in prison or place of de-
tention of the accused person.
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(2) The provision empowering the
State Government to confer powers
of Judicial Magistrate ¢n Gazetted
Officers functioning as Executive
Magistrates to try such offences or
class of offences under some sections
of the Indian Penal Code and under
any special law for the time being
in force which are gpunishable with
imprisonment for a term not exceed-
ing one year or with fine or both.
Similar provisions which were incor.
porated in section 18 relating to
Special Metropolitan Magistrates
have also been excluded.

(3) The provise inserted to see-
tion 14 enabling Judicial Magistrates
to hold sitting in prison or place of
detention of the accused persom has
been excluded.

" (4) The provision to amend section
25 to clarify that nothing shall pre.
clude the State Government from con-
ferring on the Inspector General of
Police the powers of administrative
control and supervision over the As.
sistant Public Prosecuters,

(5) The provision enabling the
Metropolitan  Magistrate or the
Special Judicial Magistrate invested
with first class power to record
statements and confessions.

(6) The provision which ought to
deny the accused copies of documents
as well as the inspection thereot if
the documents are considered pre-

" judicial to the interest of the secu-
rity of the State.

(7) The provision seeking to delete
the proviso relating to grant of
anticipatory bail

These are all the seven provisions
which were included but we have
dropped them advisedly because they
were found rather not to be in tune
with the time.

Now regarding the other criticism
about the special courts under clause
3. The Government had made a re-
ference through the President to the
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Supreme Court, and we have got the
decision of the Supreme Cowrt on
this matter. And it is reported that
the Cabinet has also decided that
special court should be established
with certain modifications as suggested
by the Supreme Court. Now why
should there be special courts? This
is a much earlier ideas; it is of 1976.
What is the purport and what is the
rationale behind it? That is a very
relevant question which I must ans-
wer. Sir, I am not avoiding that res-
ponsibility.  Sir, if we look to the
wording of the proviso, we find that
it provides that the State Govern-
ment should consult the High Court.
Here again, som : Hon. Members asked
why should there by consultation
with the High Court, not concurrence.
Sir, when the power to constitute spe~
cial courts is the responsibility of
the administration, it is quite fair
for them also to consult the judici-
ary, the High Court. It is not in
respect of appoiniment: it is only in
respect of establishment or constitu-
tion of such courts that consultation
is essential. So, the question of
concurrence does not come  here.
Even in the reference matter, their
Lordship of the Supreme Court have
not commented upon this provision.
That is number two. The Central
Government shall by notification, cre-
ate adequate number of courts to be
called ‘Special Courts’. So, that pro-
vision even on the point of concur-
rence is not in any way ultra vires
or beyond the competence of the
Government. It has been agreed to.
The main point which the critics had
in their minds and where I think
they have a slight confusion is that
they think that the personnel of the
Special Court will be appointed by
the State Government .That is not
the case. The High Court has the
power to appoint. So we are not in-
terfering with any of the powers of
the High Court, as far as the presi-
ding officer is concerned. So, the
theory that there will be interfer-
ences from the State level and that
the powers of the High Court will be
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The question now is, what is the
purport for which these courts are to
be created? Sir, we find that there
are a humber of cases which appear
to be of 3 minor nature but which
have also got ultimate importance as
far as the public order is concerned.
For example, there are a number of
cases arising out of railway offences
which are on the increase. The rail-
wayg have a continuous jurisdiction
passing through wvarious districts.
(Interruption) I have not interrupt-
ed you. Whatever questions you have
asked, I am just trying o reply. So,
to meet certain exigencies created by
railway offences, where the offences
can be traced from one district to
arother district and the jurisdiction
can be overlappirg, to meet such cir-
cumstances we require sometimes spe-
cial courts. Then the second category
iz that of, say, offences of traffic. This
is a sort of enabling provision. We
are not here making an exhaustive
list.

(Interruptions)

LI S

’ SHRI AMARPROSAD CHAKRA-
BORTY: No need of special courts. A
wrong argument.

SHRI S. D. PATIL: The question
is, these cases require to be dealt
with immediately. So the question of
exclusive jucrisdiction assumes impor-
tance. So railway offenceg and traffic
offences are covered. We can even
inelude atrocities on Harijans and
Girijans and also mincrities, Then
there are vigilarce cases, CBI cases,
State excise offences, food adultera-
tions and offence; of a similar cate-
gory. We can also include here
offences where the extent of the
offences may have relevance to more
than one district, may have inter-
district relevanre. S such types of
offenceg are covered.

SHRI AMARPROSAD CHAKRA-
BORTY: With all respect to the Min-
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ister, under the Excize Act, there are
provisions for trial py magistrates.
(Interruptions) He is misleading.

SHRI KHURSHED ALAM KHAN:
On a point of information,

SHRI S. D. PATIL: I do not yield.

SHRI AMARPROSAD CHAKRA-
BORTY: Under the Raijlways Act,
Magistrates are there. Under the
Excise Act, Magistrates are there.
There is no need of special courts.

THE VICE-CHAIRMAN (SHRI
ARVIND GANESH KULKARNI):
That is all right.

SHRI AMARPROSAD CHAKRA-
BORTY: He may say that it is neces-
sary. That is one way of argumenty
But there are other Acts and wunder
those Acts, Magistrales are there.

(Interruptions)

THE VICE-CHAIRMAN (SHRI
ARVIND GANESH KULKARNI):
Mr. Minister, you are to conclude
now.

SHRI S. D. PATIL: It says:

“One or more Special Courts of
Judicial Magistrates of the first
class or of the second class to try
any particular case or particular
class of cases . . .”

So they are confined to a partlcula!'v
case or g particular class of cases. So,

I think there is nothing which causes
any inroads on the authority of the
norma} courts.

Now, criticism is also levelled
against the provisions contained in
clauses 4, 5 and 6. [t is alleged that
they infringe upon the rights of the
judiciary. I am not able to follow the
argument as to how they infringe
upon the rights of the judiciary be-.
cause here what is tried to be d
is that in the original gectlion 13, to
the words “of the second class”, we
are adding the words ¢of the first
class or”. So no erosion of the power
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of the judiciary is thereby caused.
Only we are making certain provi-
sions . . .

SHRI BIR CHANDRA DEB BUR-
MAN: You can appoint any person
to this class.

SHRI S. D. PATIL; If you read
section 13, it empowers the High
Court.

“The High Court may, if request~
ed by the Central or State Govern-
ment so to do, confer upon any per-
son who holds...”

So the power to confer any rights or

any powers rests with the High

Court. So, there is no question of

erosion. Only if the State Govern-

ment requests, then alone the Central
. *Qovernment can Act.

Now coming tg Clause 8 about ap-
bointment nf Public Prosecutors and
Asgistant pyblic Prosecutors, the diffi-
culty arose since there were certain
vigilance cases, cases under the anti-
corruption law, CBI cases, etc. where
the Centre has to send its own prose-
cutors. The Centre has already got
a panel of prosecuting officers. The
question was why there should be two
eets of public prosecutors. That was
because the cases or the personsg in-
volved from the Central Services are
of a complicated nature and persons
who are on the panel of prosecuting
officers, those who have maturity and
experience, they alone are competent
to deal with them. Even earlier this
provision wag there. There are cer-
tain States like Haryana, Punjab and
others where they have got their
panels of prosecutors. So the diffi-
culty arose. In earlier cases if there
was a reference ty the sessions judge,
in consultation with the sessions
judge, the panel of public prosecutors
was to be prepared. Then these per-
sons were left out. In order to cover

; such cases also the panel is now to
“®be made noth from the cadre of the
particular State or in consultation
with the sessions judge. This has
been done in order to cover such
cases,
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Then a question arose whether we
are substantially changing thiz law.
One honourable Member criticised
and asked why we wanted to make
this 7 year and 10 year rule. As you
all know, public prosecutors at the
district level have to handle many
important cases in sessions. ‘They
must be mea with experience and
sufficient maturity and sufficient
knowledge. Even in the earlier pro-
vision this -was there: sub-section (5),
section 24:

“A penson shall only be eligible
to be appointed as a Public Prose-
cutor or an Additional Public Pro-
secutor under sub-section (1) or
sub-section (2) if he has been in
practice as an advocate for not less
than 7 years...”

And for a Special Prosecutor it was
10 years. So, this is not a new thing.
I am sorry, the honourable friend on
the other side has got a long experi-
ence as a criminal lawyer, but he has
not cared to see that particular por-
tion or the provisions of sub-clauses
(5) and (6) of Section 24...

THE VICE-CHAIRMAN (SHRIL
ARVIND GANESH KULKARNI):
Please be brief now.

SHRI. S. D. PATIL: But, Sir, if I
do not deal with all the points, I may
be charged with having skipped cer-
tain things. However, I ghall try to
be brief. :

Then, Clause 11 has heen bitterly
criticised by several Members as to
why a surety is insisted upon now.
Sir, the experience of the working of
the 1973 Act haz shown and it is the
demand of the State Governments
that they cannot deal with persons
who are involved in committing
breach of peace and order. If is not
as if this is being used against poli-
tical persons. But the law and order
situation demands that unless a man
is bound by a surety, he is likely to
create trouble. The point is—whes*
ther it was there earlier or not is not
the question—when there is insistance.
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on behalf of the State Governments
that they cannot keep law and order
in their control, js it not fair to con-
cede their request? In fact, it was
the earlier Government which did
this, However, the guestion is not
whether the earlier Government did
thiz or somebody else did this. When
in the interestg of law order a certain
demand is made for this provision by
the State Governments, then we
should not shudder in accepting it.

Then, Sir, a lot of criticism has
been levelled against Section 187 as
to why the investigation is not com-
pleted within 60 days. There ig a
provision for releasing a person on
bail. Why do we want {o extend it
by thirty days? We have made two
categories. Ninety days are applica-
ble where the investigation relates to
an offence punishable with death,—
there are eight offences punishable
with death—imprisonment for life—
we have 48 offences punishable with
imprisonment for life——or imprison-
ment for a term of not less than ten
years and we have 36 offences punish-
able with this gentence. Only in such
cases which are complicated in nature
investigation takes a longer time. To
complete thiz kind of investigation,
one has to go to other States as well.
This hag been our experience, As
one in charge of CBI I have come
across several, most important cases
where the investigation could not
just be completed within the stipulat-
ed time in spite of our anxiety to
complete it. Whatever may be the
efficiency of the Police, we cannot do
it because of the complexities of
offences in this modern world. There-
fore we have to give some scope for
the investigating machinery to com-
plete the investigation as far as pos-
sible within the stipulated time.
Otherwise the accused is detained, It
is not ag if he is detained without any
reason. A person involved in such
serious offenceg will not be detained
without any substance. There will be
prima facie edident against him.

Then criticism ig levelled against
Section 2A where Executive Magis-
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trates are empowered to give a re-
mand upto seven days. This provi-
sion is limited by two considerations.
One is that only when the Judicial
Magistrate is not available, and sec-
ondly the powers of the Judicial
Magistrate should be conferred on the
Executive Magistrate . . .

SHRI BIR CHANDRA DEB BUR-
MAN: Who hag to confer these
powers?

SHRI S. D. PATIL: The Executive
Magistrates are part of the criminal
courts. In gection @ it is there as to
who confers that power. The High
Court has power to confer this
power.. .

THE VICE-CHAIRMAN (SHRI
ARVIND GANESH KULKARNI):
Mr. Minister, I am pressed for time,
You have to conclude now.

SHRI S. D. PATIL: Lastly, I come
to clause 32 which seeks to insert new
section 433A. Thig is in consequence
of the deliberations of the Joint Select
Committee on the Indian Penal Code.
There ig some misunderstanding about
thig provision. The power of commu-
tation under article 72 rests with the
President and the power under article
161 rests with the Governor of the
State. Only thing is that in certain
States the jail manuals are such that
the person who has committed a
capital crime for which the punish-
ment is either death or imprisonment
for life is released within six or seven_
years. In order to counteract this
eventuality, this particular amend-
ment has been suggested by the Joint
Select Committee in their collective
wisdom. . .

THE VICE-CHAIRMAN (SHRI
ARVIND GANESH XULKARNI):
That is all right.

SHRI V. GOPALSAMY. (Tamil
Nadu): I wowld like to seek a clari-
fication from the hon. Minister.. .

THE VICE-CHAIRMAN (SHRI
ARVIND GANESH KULKARNI):
The question is:

“That the Bill further to amend
the Code of Criminal Procedure,



205 Motor Vehicles

1973, as passed by the Lok Sabhs,
be taken into consideration.”

The motions was adopted.

THE VICE-CHAIRMAN (SHRI
ARVIND GANESH KULKARNI):
We shall now take up clause by clause
consideration of the Bill.

Clauses 2 to 35 were added to the
Bill.

Clause 1, the Enacting Formula and
the Title were added to the Bill.

SHRI S. D. PATIL: Sir, I beg to
-move:
“That the Bill be passed.”
The question was put and the
. motion was adopted,

SHRI 8. D. PATIL: Sir, I thank the
House for having passed it quickly.

THE MOTOR VEHICLES (AMEND-
MENT) BILL, 1978

THE MINISTER OF STATE IN
CHARGE OF THE MINISTRY OF
SHIPPING AND TRANSPORT (SHRI
CHAND RAM): Sir, I beg to move:

¢That the Bill further to amend
the Motor Vehicles Act, 1939, as
passed by the Lok Sabha, be taken
into consideration,”

Sir, while moving this Bill for the
consideration of the honourable
House, I want to say a few words ex-
plaining the main features of this
Bill,

PROF. N. G. RANGA (Andhra
Pradesh): What is this Bill?

SHRI CHAND RAM: This is a 42-
clause Bill amending the Motor Vehi-
cles Act, 1939, and the main feature
of the Bill ig to provide for reserva-
tions for the members of the Sche-
duled Castes and the Scheduled
Tribes and reservation for or for
giving preference to the economically
weaker sections in matters of permits
or stage carriages or public carriers
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or national permits. Sir, for the mem-
bers of the Scheduled Castes and the
Scheduled Tribes, we have made a
provision that the ratio of reservation
would be the same as is the case in
the matter of recruitment to public
services. But, in the case of the
economically weaker sections, Sir, this
matter has been left fo be decided by
the State Governments and the State
Governmentg will be deciding this
matter of defining the economically
weaker sections on the basis of in.
come, whether that income comes
from land or from any other sources.
But the limit will be decided on the
discretion of the State Governments.

PROF. N. G. RANGA: In consul-
tation with the Union Government
or not?

SHRI CHAND RAM: No. That is
not necessary, because the Act itself
says that the disceretion is of the
State Governments and there are two
conditions. If a State Government
feels that it should make certain
reservations as has been made in
the case of the Scheduled Castes
wng the Scheduled Tribes, it is
free to do so. But, if it wants that
it should provide only for certain
preferences in the case of the econo-
mically weaker sectiong of the society,
it is free to do so. So, this is the,
point.

Sir, in fact, in the election mani-
festo of the Janata Party, we had
provided that there would be reser-
vations in the general sectors also for
these people. There js g special sec-
tor meant exclusively for the mem-
berg of the Scheduled Castes and the
Scheduled Tribes. There the provi-
sion for their upliftment is very
meagre and in the last thirty years,
Sir, we have seen that that provision
has not benefited these sections.
Therefore, it has been thought pro-
per that wherever possible we should
make reservations in the general
sector schemeg also. Now, the per-
mits, quotas, licences, etc. are the
sectors in which many sections of the
people are benefited under the State
or Central Government. Therefore,



