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stitutions and various Governmental
authorities responsible for implement-
ing the schemes of assistance, will be
essential. The main brunt of the
effort has. however, to be borne by
our industrial workers and managers
who are second to none in their skills
and efficiency. The Government earn-
estly appeals to all these groups to
wock together in a spirit of dedication
to the national cause. It is by our
own skills and efforts that we can hope
to solve the numerous problems fac-
ing the country. 1977 has been a year
of historical changes and people’s ex-
pectations in the political and economic
fields are high. It is hoped that the
new direction that is being given to
the industrial policy of the country will
help in the creation of a just and
equitable society in which the benefits
of industrial development will be
shared by ail the people.

MR. DEPUTY CHAIRMAN: Now we
will take up the Constitution (Amend-
ment) Bill. Shri Triloki Singh.

SHRI KALYAN ROY (West Bengal):
Sir, can we ask for clarifications?

MR. DEPUTY CHAIRMAN: No clari-
fications on that now, I am calling
Shri Triloki Singh.

At wiew  aow feg /fag)
wWTgEY, ug gAAT  HEgeqw faaw 2,
Aifs gas o FRAT 7ET S A
Fr 2, AT ™ W &7 § BT M

MR. DEPUTY CHAIRMAN: Please
sit down. I am calling Shri Triloki
Singh.

Y ofteR Fremer Yag © wWTOE, RO
TITH KOAH F 9A0G &, (Interruptions)
ag ift qew wor 1 gW o™ O
a7 & ars feeww #F ar weR W
A IS F FT= TARL AOOOT FRA L L

(Interruptions).
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st faaradt Fgadt (Fe7_w) -
AT, § %98 a8 AT %4 fv 2q
q¥ ZH HqF f&Gar¢ @y &7 gt M
AT 1 HT g 9 gEEar /AT
gaq & faw ar 5 Hr g 39 # fag
qHEFT I :

St amag g (fage) @ #E
WA §IFT § §&w ¥ AGET LIAT
aa fzar 2 ma: § migw woegw ¥
fasdr w=ar BF HfF 95 o3 wgmqo
faqa & oa. @37 & o7 a¢ JE< 79
g =rfgq 1 za% @ @we g=w wv
FZE@T W ST g ar a8 a&7 QWA ar
qNAH(T FT 509 ®7 7 §3

st ST AT : 37 arday Fr
argy aga w1 # falel Adr § e
5T I TE | ag fear nF

=t W qewa &g qwET #
ZH AT T3 G|

it Iuawata : 37 axg 729 A Ar
T FET EFT | HTaw HAAT I FE AT 2
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THE CONSTITUTION (FORTY-
FOURTH AMENDMENT)
BILL, 1977—contd.

SHRI TRILOKI SINGH (Uttar Pra-
desh): Mr. Deputy Chairman, I beg to
support the motion moved by the
honourable Minister of Law and Jus-
tfice. Because of trouble in one of my
knees 1t 1s not possible for me physi-
caliy to rise and support him, and I
hope. Sir, I have your permission to
make my submissions sitting in my
seat.

Sir, this is the forty-fourth amend-
ment to the Indian Constitution. In 27
years we have had so many amend-
ments. It comes to three amendments
in two years. 1 wonder if any Con-
stitution in the world over has been
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amended so many times in such a
short time. Now, why is it so? The
B:ll, as it is, consists of ten clauses
and except one Clause which seeks to
repeal the provisions of Article 31D,
the rest deal with procedural matters
relating either to the powers of the
Supreme Court or of the High Court
or to disposal of certain cases by these
courts. Sir, even a ten-clauses amend-
ment to the Constitution 1s not a small
thing. Personally speaking, I thought
that the Janata Party, after the mas-
sive mandate it has obtained six or
seven months earlier and #he place
they have given to the people and the
hopes they have given rise to amonzg
the people of this country, would come
forward with a comprehensive Bill—
not in stages—to undo what they be-
lieve to be the wrongs done hy this
Parliament by adopting the Forty-
second (Amendment) Bill.

Leave aside that. There are other
things also in this Constitution which
I would like to place before the House
for consideration and which, I think,
require to be looked into and for which
there 1s an equal urgency. As I said
earlier, there have been three amend-
ments in two years, What does it
mean? It only means that the very
base of our Constitution is defective.
It I mistake not—I hope the hon. Shri
Daphtary, a great legal luminary, who
is here in this House arrd who has had
much to do with so many cases in-
volving the interpretation of several
articles of our Constitution before the
Supreme Court and the High Courts,
will agree with me—the base work of
our Constitution is the Government of
India Act of 1935 and that Act was
framed with a view to retain the con-
trol of the then British Government
over the people of India Ekeeping all
the time the conceniration of power in
their hands and there were so many
safeguards and so many cases of in-
dividual judgments. That Bill, if I
mistake not, was very correctly des-
cribed by no less a man than Chur-
chill as a ‘monument of a sham Bill
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by pigmies’. That was how he des-
cribed the Government of India Biil
whea it was before the House of Com-
mons. Unfortunately we have, as base
work for our (Constitution retained
that Bill. Personally speaking, I feel—
I am not a lawyer, I am a layman,
tnough I have got something to do
with the Constitutional law, not as a
practising lawyer, but as part of poli-
tical science—it jg so confused, so
cumbrous and complex that one pro-
vision contradicts the other. It is tull
of redundancies. I would cite, for the
consideration of the House, article
13(2) of the Constitution which says:

The Mate shall not make any law
which takes away or abridges the
rights conferred by this Part....

What are the provisions of asticle 225?
All the powers of legislation, whether
in the Parliament or State legislatures,
are subject to the provisions of the
Constitution. The two provisions mean
the same thing. One is confined to
the Fundamental Rights Chapter and
the other refers to the whole Consti-
tution which includes the Chapter on
Fundamental Rights. It is this re.
dundancy in article 13(2) which per-
haps was responsible for the famous
judgment in the Golak Nath case long
ago, aboul ten years ago, and this
created so much controversy between
the Parliament and the judieiary. I was
a Member of this House and if I mis-
take not, there was then confronta-
tion between the judiciary and the
executive. Why? Who is responsible
for this confrontation? It was this
confusing clause that was reponsible
for that, So, I expected from a man
of Shri Shanti Bhushan’s intelligence
and background a comprehensive BilL
The present Min#ster of Law ccmes
from a family of freedom fighters. It
is not that he is merely a lawyer of
distinction. He has a certain back-
ground. I thought that he—a young
man that he is—would bring forward
a Bill not only removing the anomalies
and distortions created by the Forty-
second Amendment Bill, but also the
anomalies and distortions as they exist
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in the Constitution of India. If he
does 1t, I do feel that he will get sup-
port not only from the people sitting
on this side but also from the people
outside this House and it will be
something very creditable for any man
to do it. Therefore. I would like to
submit, as I said earlier, there is no-
thing to oppose in this Bill. If is more
or less a procedural matter. But T
doubt very much if the claim made
by the hon. Law Minister is justified
He said that by making these chan-
ges, he would thereby be expediting
the disposal of cases in the Supreme
Court and the High Courts. Sir, so
far as 1 know, the first apneals do not
take less than 10 to 12 years to be
disposed of. I am a party myself and
I am an appellant in a case which is
pending in the High Court. There are
about two dozen parties and some one
among them dies every sixth month
or every year and the substitution
karwai has been going on since 1954.
I am a party and I am an appellant
because I lost it in the lower court.
So, I stand to gain by this amendment.
So, that is the law. But it is not
easy. These amendments, if they are
carried out— and I do hope and be-
lieve that they would be passed by
Parliament—then they are not going
to expedite the disposal of the cases
pending before the High Courts or the
Supreme Court, whether they were
1,760 ten years ago or 14,000 at the
moment and this can be looked into
separately. Justice delayed is justice
denied and, in India, Sir, howsoever
poor we might have been and howso-
ever poor we might be today, the peo-
ple in this country, at least the people
in that part of India from which 1
come—I come from the Northern part
of India—are litigation minded and
for everything they resort to litigation.
They know that the case is going to
fail and they know that they are not
going to win, but are going to lose, and
yet they file a suit, they file a case, in
the court saying. “All right, Aap isko
chalayiye thodi din.” There are only
a few vakils in this country, I would
like to say with due respect to the
honourable lawyers who are Members
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of this House and who are present Lere
now, who refuse to accept caseg for
the simple reason that they are not
going to succeed. They are more in-
terested in their own briefs, in their
fees, and thay say, “All right. T will
try.” Even the best among them, very
few of them, dare to advise their
clients that the case is very weak and
that it should not be pursued. But they
say, “The case is weak. Anyway, it is
worth a trial, it js worth fighting for,
and I would do my utmost to win. Thig
much I can assure you.”. This is the
everyday experience of us all and this
is nothing new. In a country Tike this,
with traditions of litigation, litigation
for the sake of Iitigation, it would
not he easy just to bring forward a
legislation which will expedite the dis-
posal of cases. If that were done, I
for, one. Sir, would say that I am
for it. But that can oniy be done not
by an amendment of this Constitution,
but by bringing about or creating an
atmosphere where the people speak
the truth. Sir, I do not know whether
you have practised law. Who does
not know that once a man takes the
oath in the name of the Ganga or the
Koran, he gets the licence not only
to speak the truth, but also fo speak
untruth? That is the practice. I have
myself been a party in a certain case
and when I said to my counsel that it
was not easy for me to tell a lie, he
said: “Then you cannot win the case.
Damn yourself and withdraw this
case.”. I was a party in another case
also. It was a contempt case and I
got myself acquited in the contempt
case in the Lucknow Court. But my
own lawyer, 3 man of 54 years' practice
at the Lucknow Chief Court and the
Judicial Commissioner’s Court, advis-
ed me differently. I said: ’*No.
There is a document against me and
if the other side counsel argues that
the contempt is based on the basis of a
letter supposed to have been written
by me. what will happen?”. He said:
“No. no. You have got to say this.”. [
said that I would not speak a lie. So,
this is the practice in the country and
this is the thing which has been go-
ing on in this country. Sir, will the
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honourable Minister shut his eyes to
the eavironment in which he is living?
He must know that mere victory at
the polls, mere victory in the elections
whether it is massive or ordinary,
whether it is a pare majority or some-
thing else, does not presuppose the
existence of the power, or does not
give him the power, to change all that
has been obtaining in this country all
these thirty or forty or fifty or a
hundred years, particularly since the
time of the Brntish rule right up to
1947 and ali that has continued unin-
terrupted, rather with greater vigour
even after 1947, to undo all that has
been going in this country. Therefore,
while congratulating him on his ambi-
tion to provide ways and means, to
bring forward a legdislation, to change
the law, in such a manner as to ex-
pedite the disposal of cases, to bring
speedy justice within the reach of the
common man, I would also like to
tell him that with all this, I have a
great doubt whether he can do all
these things in this halting manner.
I have not been able to understand,
though 1 can very well appreciale,
his desire to take the Opposition
into confidence. But why this busi-
ness of taking the Opposition into
confidence when they have got the
mandate of the people and when they
have got the people’s support? Let
them come forward with their pro-
posal and jf it is good for the people
and if it is in the interest of the peo-
ple, they will support it in the in-
terest of the ©people, and if they
oppose it, they will oppose it only at
their peril. But what bhappened?
Need I remind the House? The loss of
one vote was responsible for defeat-
ing a particular Bill. Just for want
of one vote, the Privy Purses Bill
was lost. This Bill was lost by less
than one vote here in this House when
it had been passed w®arlier by the
other House ang those who are
occupying the treasury benches today
know what the loss of less than a
vote on the Bill which the then Go-
vernment had brought forward cost
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them. They know what the loss of a
single vote had cost them. It cost
them the geats. Nearly a hundred of
them, who would otherwise have
been elected to this House or to that
House, lost their seats because of one,
single mistake. Let us work ip the
hope and belief that the people in
India are alert and the people of
India can no longer be befooled. And
if this 1s the assumption then I ex~
pect, and I would still expect the
Janata Government, to bring forward
in a proper manner, irrespective of
the fact whether Members on this
side will support it or oppose it.

AN HON. MEMBFR: That is

coming.

SHRI TRILOKI SINGH: Let it
come. Why ig there a delay? Nine
months’ period is enough for a child
to be born. Is it not enough for this
legislation to come?...((Interrup-
tions). Therefore, Sir, at the outset,
while 1 give my all-out support to
this Bill, I expect that this Govern-
ment will come forward with a more
comprehensive Bill dealing not only
with distortions, alleged distortions,
created by the Forty-second Amend-
ment Bill but also distortions which
exist in the Indian Constitution
which men like myself feel ashamed
to see, and .. (Interruption)

SHRI SHANTI BHUSHAN: We
want a healthy child which takes a
little more than nine months... (In-
terruptions).

SHRI TRILOKI SINGH: 1 did not
count the days. It is now nine
months and ten days, according to a
doctor, I do not know whether the
Minjster of Law would like to con-
sult gsome medical practitioners in

his party. Are there none on that
side?
Therefore, Sir, my submission is

this: In g bold manner, do some-
thing which will bring credit to the
people of India. Do not take falter-
ing and halting steps to do something
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which is believed to be in the in-
terest of the peopie, and about which
they made commitments before the
people 1n general at the time of last
General Elections.

Thank you very much, Sir

SHRI C. K. DAPHTARY (Nomi-
nated): Mr. Deputy Chairman, Sir,
I have little to add to what hag been
said at the time of introduclion of
the Bill by the learned Law Mainister,
except to say that I am very happy
indeed that this Bill is being intro-
duced and I look forward, as my
learned friend on the other side does,
to a further Bill dealing with other
aspects of the Constitution.

1 for one, Sir, have regarded the
Constitution not as sacred but as
something which has stood the trials
of time very well. The last Law
Minister, Mr. Gokhale, ip his intro-
duction to a particular book publish-
ed said himself that it wags a docu-
ment which hag earned the praise of
many jurists, of world jurists, and it
stood the test of time very well.
Nevertheless, he brought forward a
Bill, the Forty-Second Amendment
Bill, which wag a comprehensive one,
aiming almost at the fundamental
roots of the Constitution. Remember,
Sir, that the original Constitution was
fashioned by jurists of eminence and
by others after months and months
of deliberations, and it did work very
well for over 25 years., The Forty-
Secong Amendment Bill wag intro-
duced at a time very different from

this, when the atmosphere wag very .

different, when the people had been
induced or brain-washed, if I may
say so, into a belief that there was
going to be a confrontation between
the Legislatures and the Judiciary,
when various other ideas were put
forward about the exercice of powers,
efe. All these things were working
towardsg that end, I am sorry to say.
Tt took hardly a day. The discussion
on the Bill wag nil. Only two people,
if I remember aright, spoke against
any of the provisions of the Bill.
One was myself and the other
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was Shri Krishan Kant, and it was
passed as 1f it was an ordinary Bill,
L protested vigorously, particularly
agamnst the first article almost which
is sought to be set aside now, that is,
article 31-D.

I pointed out the consequences that
might follow and the particular pur-
poses for which it was aimed. I am
glad that is to be done away with
now. Bul I am more concerned and
happier at the solution of the diffi~
culties into which the Supreme Court
and the High Courts hag been put.
Take, for instance, the provision
whereby a certain number of judges
had to try a constitutional case. The
constitutional case might involve a
grave issue or it may be that the Con-
stitution is mentioned in gome form
or the other ang some small issue
arises. But if it is a constitutional
case, seven judges have to git In the
Supreme Court and they have 1o’
have a particular majority, the re-
sult of that being that, in any case,
the minority judgement will prevail
unless the sufficient majority, the
two-thirds majority, is obtained.
Thus, if a bench of seven judges sits
and the four judges decide in one
way and the three judges in the other
way, then the three judges would
prevail and not the four judges. If
the existing law is maintained, the
provision of five judges is a great
hardship on the High Courts. Apart
from the fact that it is tending to
further delay justice by taking away
judges from the ordinary work in
order tp do work which two judges
or even one judge would ordinarily
do, apart from that, there are cases
where it is not possible or it is
possible with great difficulty. Ag for
instance, in one High Court there are
five judges and three sit in one town
and two in another town. It means
that for any constitutional -case,
however trivial it may be, the five
have to get together in one place. In
a High Court which hag a divided
bench, sitting partly jn one place and
partly in another place, justice has
to shift from place to place in order-
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to hear constitutional matters, It is,
therefore, not merely a matter of
delay in justice and delay in clearing
ccourt arrears, It js a very large sub-
ject and it is receiving the attention,
I believe, of the Government at the
moment, It will require a great deal
of research work to devise proper
means to get over it. This is only a
-{rivial matter in addition to the fac-
tors which I have mentioned.

Then, 8ir, there are other provi-
sions also with regard to the Consti-
tution made under the 42nd Amend-
ment which require to be amended.
Up to now, the Bill is limited tp a
certain number of provisions. The
hon. Member who spoke last wanted
a cormprehensive Bill to be moved at
once regardless of what the result
might be. But surely jt is only right
and it jg ordinarily g constitutional
practice to consult the opposition and
Memberg of the other parties in
Parliament in important matters and
to ascertain their wishes. The mat-
ters referring to the High Courts and
‘the jurisdiction of the Supreme Court
and particularly 31D which is an
obnoxious clause in itself are im-
portant, Already there being more

or less an agreement with all the
parties on these amendments it is
only right that they should be

brought forward immediately and not
wait for other matters where there
may be prima facie opposition, Later
on, I have no doubt, ag the hon.
Minister has said, there will be a
further Bill with further amend-
ments which may be objected to or
may not ‘be objected to and they will
take their own course and find their
own fate. But, Sir, I do wish to
commend the speed with which this
Bill has been brought forward, parti-
cularly with regard to the judicial
part of it because the hardship that
has been caused by the provisiong as
to the number of judges sitting in
constitutional matters hag been very
great. And I myself have found in
the Delhi High Court where five
_judges have to sit on the constitu-
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tional matters of trifling type, and
Judges are short as it is, though more
will be appointed no doubt. But
even if they are more, why should
five judges be taken 1o do a work
which could be done by two? There
is a final court of appeal. In the final
cour:, the minimum number is five.
In some cases, it is seven and in some
cases it ig 13. Ag the hon. Minister
pointeq out, it is a matter of discre-
tion with the Chief Justice of the
Court as to how many will sit in a
particular case having regard to the
gravity of the issues involved,

Sir, I have no doubt that the 4Znd
Amendment was passed, if I may
say so, if T may use an ordinary
phrase, per incurizm. I don’t think,
ithe Members realised at that time all
the implications of the wvarious
amendmenis. And, as I say, at that
time there wag a pressure built up
over certain issueg which found the
expression in the gpeech of the Law
Minister al that time in the Lok
Sabha when actually o threat was
issued to the Supreme Court in words
which I personally feel, not to have
been used. But having regard tc that
atmosphere, the Bill was passed in a
great hurry. T am glad to say that
this Bill will pass through without
any objection and without any diffi-
culties ag the hon. Law Minister has
said. And I sit down with a note of
approval of the Bill as a whole.

SHRI K. B. ASTHANA (Uttar
Pradesh): Mr. Deputy Chairman,
Sir, I rise to support this Bill. It is
a matter of gratification that the
Janata Government has started the
process of fulfilling their pledge to
undg the mischief perpetrated by
what is known as the Constitution
(42ng Amendment) Act. Though the
pace is slow, our Party has to be

patient about it as it was very
pleasant to hear from my old
friend, Mr. Triloki Singh, on the
opposite side when he harangued
the Law Minister and persuaded
that he should come with speedy

steps to undo the evil. But we have
to take a carefy) siep. We have taken
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steps to undo the evil. But we have
to take a careful step. We have taken
a small step and, perhaps, the pace
will increase for we have to take
along with us some of our friends,
particularly of the Congress, who
themselves had voluntarily or un-
wittingly put shackles on themselves
as far ag the constitutional processes
are concerned. And naturally now
they are also free like us in matters of
constitutionral amendment and legis-
lation. For the present, they are
dragging their feet. But I hope
as time passes on and more light
is shed after mutual parleys, our
pace will increase. So, our speed
as far as the constitutional amend-
ments are concerned would be ot
the same rate as my friends on the
opposite side could make it. I am
happy that there is a consciousness
in our friends on the opposite side
that the process must be gpeeded up.
Though this is a very small measure
in itself. keeping in view that the
Constitution  which had been dJefiled
and debased by the Fortysecond
Amendment requires larger doses to
restore it to health. Though Mr.
Shanti Bhushan, the Law Minister,
has given it a small dose, what
one can call a homoeopathic dose,
it is going to touch the most vital
part of the constitutional set-up.
Every one of us knows that our
Constitution is based on one princi-
ple and that is the principle of rule
of law and it is in that sector that the
first dose is being administered. No-
body can deny that the Fortysecond
Amendment was designed to curb the
independence of the Judiciary and to
destroy its efficacy in giving relief
to people who are governed by the
Constitution in  this great Union.
particularly in regard to their rights
of liberty of life and dignity., I for
one and other friendg of mine would
have been happier if bv this Bill
article 226 of the Constitution had
also been brought by amendment to
the same position as it was before the
Fortysecond Amendment came into
force. But I know there has been
some difficulty, which, I have every

[ 23 DEC.

1977 ] Amdty) Bill, 1977 154

hope, men, like my frienq Mr. Triloki
Singh on the other side, will help in
removing and the hurdles, if any, will

be overcome. In regard to article
226 there is still some debate going
on and the question 1s being consi-
dered whether 1t should be restored
to 1ts original position and the power
should be given to High Courts to
issue writs for any other purpose.
The Fortysecond Amendment, it
seems to me, insofar as the judicial
powers were concerned and the Judi-
ciary was concerned, by putting the
discretion of the High Courts under
article 226 of the Constitution into a
jacket, reduced itg efficacy to such an
extent that it had almost become an
empty phraseology in our Constitution
and it is in that sector that the common
man has heen most affected. And, L
believe, that our Congress friends, as
well as other friends in the opposition
parties, are agreed with us and will
appreciate that by restoring power of
the High Courts, the highest Courts
in the States, which our founding
fathers gave wunder article 226. In
doing so they would not be bringing
any confrontation between the judici-
ary and the Government. Within less
than a month this Constitution will
be 28 years old. We have run this
Constitution for the last 28 years and
this is the Fortyfourth Amendment
which we are having in the Constitu-
tion. That means that on an average
more than one amendment z year,
say, almost two amendments a year.
But, till the 60s we find that the
amendments to the Constitution were
made to meet particular situations
without in any way affecting, what in
the legal word has come {0 be known
as, the basic structure of the Con-
stitution. But in the seventies, after
some judgments had been delivered
by the Supreme Court, starting with
Golak Nath case, Kesavananda Bha-
rati case and the Banks’ nationalisa-
tion case, that a climate wag creat-
ed—almost hysterical—as if the Judi-
ciary was in confrontation with the
Parliament and whatever Parliament
did, the Judiciary would undo it. I
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do not know why that climate was
created. Perhaps, it might be so, so
that a measure like the 42nd amend-
ment may go through. I do not know
because I wag hot here in the House
when the 42nd amendment was on
the anvil, But, some of the Par-
liamentariang themselves told me in

.confidence that many oi them were

themselveg surprised when the Bill
was finally introduced in the Parlia-
ment. It contained so many clauses
which were neither canvassed before
the Swaran Singh Committee nor
foung mention in its report nor in

any public debate. As my cld
friend Mr. Daphtary said and Mr.
Trilok:1 Singh also indicaled, the
Members of Parliament were almost
whipped 1o pass everything with-
out giving thought to the clauses
which were introduced. But now

that we have starteq the process,
here is the Bill which by 1ts first
provision omits and destroys what
was created as a blanket power
with the Government and with the
executive to damn any group of men
in this country as unlawful and ille-
gal and take action without any
reservation, without any fethers ke-
cause the language of blanket power
was such. To my mind, and many in
the opposition have also agreed to
it, it was a blanket power. I am very
happy that they have appreciated it
and have gone to the correct point
of view, One who has the power
always tries—that is the tendency—
howsoever good a person may be,
to create an atmosphere and adopt
methods which give him more
power. Ultimately, the power is
concentrated in a few or in a group.
That is always the tendency. Our
Constitutional charter, as was fthought
out by our founding fathers, had
provided all kinds of preven-
tives so that we developed a true
democracy, Parliamentary democracy
based on rule of law. any such
powerful group of individual should
not rise so as to become an auto-
crat by subverting rule of law. In this
particular aspect of the matter we
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found that the 42nd amendment
brought in a machinery with the

powers which were to affect adversely
the tate of the common man and such
powers were to be confined to a few.
It was just a camouflage to :thow
that such powers had heen given by the
Parliament.

3 P.M.

For once, you take away the power
of the judiciary, it should be remem-
bered that the rule of the law will be
destroyed and the institution of Parla-
ment, itself may create men who
will control the Parliament as a group.
We are now slowly learning from all
material evidence which have been
led before the various commissions
of inquiry how even the Parliamen-
tary procedures and processes can be
subverted if the judicial process 1is
weakened. This is the way leaders
like Mussolini and Hitler arose. After
all, they were also elected to their
respective legislatures. Hitler was a
Member of the Third Reich. Through
manipulations, he completely changed
the Constitution and he and his party
caucus became the absolute power in
Germany. Therefore, we should take
precautions now. There was subver-
sion no doubt. Now, we should never
think in terms of confrontation
between the judiciary and Parliament.
This great Constitution gives soverei-
gnty to the people. We are a Re-
public. We are not merely a Parlia-
mentary democracy. This should not
be forgotten. It is a Republic. Re-
public means, the individual is the
centre and the focus. His house, his
home, is sacred. Nobody can enter
his house and take away his freedom
and property. His house, his fortress
is sacrosanct. This is the idea of a
Republic. But we saw how the ideals
conceived by our founding fathers
were  subverted gradually  two
vears ago in this great country
which we cal] a Republic. Nobody was

safe in his own house. Any agent
of the executive could enter any
house. They were all-powerful and

they could drag out anybody from
his house, including his child, with-
out any due process of law. The poor
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citizens  suflferedq and they had
nowhere to go to have their grievances
settied or to obtain relief. That was
the situation. This situation was
created under the facade and under
the cacophony ‘of  confrontauon
between the judiciary and Parliament.
Far.iament was being whipped up into
a stupa and was told ‘You are supreme
and you are an electeg body; who are
ithese coris to declare a law as bad?
Here, we should consider the three
limbs of our Constitution, the Judi-
ciary, the Parliament and the Excu-
tive, as three different spheres. Con-
stitution is the sovereign document.
Nobody is sovereign. Nobody is
absociutely powerful under a written
Constitution except the Constitutional
Charter itself. The three different
organs of the Constitution have 1o
work within the framework of ithis
Charter, this written Constitution.
Therefore, there is no question of
confrontalion. One helps the other.
Parliament should not be unhappy
if any other organ of the Constitution
which is duly authorised and which
has the jurisdiction says ‘You are mis-
taken’. The Parliament have the
power again to remedy that mistake
in  accordance with Constitutional
Charter. We should not approach
these questions, and I hope we will
never approach these questions, in a
manner which will result into the kind

of iurmoi} which we witnessed two
years back. The people had shown
that ultimately they have  the

sovereignty, they are the most power~
ful. Now that is the true nature of
democracy.

SHRI N. H. KUMBHARE (Maha-
rashtra): I do not know whether the
people are sovereign or the Constitu-
tion is sovereign.

SHRI K. B. ASTHANA: The
sovereignly rests with the people.
People are sovereign because I believe
that unless the people were sovereign
the Constitution could never be
amended. That is why 1 say, on the
doctrinaire approach, ultimately it is
the people who have given themselves
this Constitution and they can
change it. Now that is the very

[ 23 DEC.

1977 ] Amdt.) Bill, 1977 158
approach which was brought into use
when it was said that the Parliament
1s supremie because it represents the
people. But it was forgotten that
Parliament is only one of the organs
under the Constitution, it ig the people
who have made this Parliament. So,
sovereignty rests with the people and
this has bzen made clear in the
Preamble of the Constitution also.
So, what I was saying is that one
thing we must always secure in our
Constitution, whatever shape you may
give it, ang that is, the independence
of the judiciary must always be
preserved and its area of affording
relief to the citizen should be made
as wide as possible, rather than con-
tracted. We should never approach
our Constitution ip that manner.

Therefore, I think the Constitulional
Amendment Bill which has been in-
troduced by the hon, Law Minister,
which, as I have stated in the begin-
ning, has touched the real core, and
I believe the next instalment of the
Constitutional amendments  which
wiil be placed before the House—
some of which relate to preserving
the independence of judiciary and
some others relate to the declaration
of emergency ‘ang other very impor-
tant matters relating to the Presi~
dential power and all that which has
been distorted or subverted—will
find an agreement with my friends
in the opposition, and with their true
understanding ang in step with them

we will be able to go forward in
making this Constitution again =
charter of human dignity, human

freedom and human liberty

With this hope I commengd this 811l
to the House.

DR. M."R, VYAS (Maharashtra):
Mr. Dépuly Chairman  Sir, the hon.
Law Minister has introduced today the
Constifution (Forfy-fourth Amend-
ment) Bill, 1977. Ag far as the rignt
to amend the Constitution (Forty~
second Amendment) Act is concerned,
no onée on this side of the House can
have any objection as it formed a
part of the manifesto and commit-
ment to the people of India which
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gave them the mandate. However,
the plecemeal way and the way it is
introduced today to amend part of the
42nd Amendment Act, is not quite
congruent with the claims of the Gov-
ernment.

Now having been given a lot of time
to bring forth this amendment, I wish
the Government had paid greater
attention to the causes and reasons
which led to the amendments which
they seek to amend by the present
Forty-fourth Amendment Bill. It js
quite easy to put the first amendment
relating to Art. 31D into the perspec-
tive of the emergency and state that
it is bad in spirit. But I think and
I would commend to the hon. Law
Minister, that he should not look to
such amendments in the narrow per-
spective of the jmmediate past. I wish
he hag given a little thought to the
reasons which led to the introduction
of that particular amendment. Hon-
ourable Shri Daphtary, while gpeak-
ing on this Bill, said that when the
Forty-second Amendment Bill was
before the House, there was a kind of
atmosphere of in peremptoria, as he
said it. That may be his feeling, but
I do not share it. As one of those
who spoke on the Forty-second
Amendment Bill and who supported
it whole-heartedly, even today I think
that some of these amendments were
not made in haste, as some one wouid
make us believe, but they were the
result and consequence of a series of
developments in the country since
Independence.

Now, one objection may be to the
banning of people classified as anti-
national. There is nothing wrong in
banning or putting restrictions on
persons or groups which may be
classifieg as anti-national. It is the
ultimate jmplementation of the law
that matiers. And as far ag imple-
mentation of law is concerned, I may
cite the case of the famous section
144 ot the Criminal Procedure Code,
under which certain restrictions can
be imposed on the people. We also
suffered under those impositions and
under the British, it was used; it has

[ RAJYA SABHA ]

Amdt.) Bill, 1977 160

been used since then and it can pe
used or misused. But that does not
make it redundant or wrong. Simi-
larly, thie introduction of this parti-
cular section was done with the then
prevalent atmosphere in the country
in view. And even today, I wouid
not say that it is devoig of that
atmosphere and, I think, the future
w.ll again bring us back to this parti-
cular point.

India is a fragile democracy today.
Let us not boasl that because we have
a parliamentary system today,
because we have a Constitution today,
anti-social forces are not operating
in this country and the Governmen?,
which wants to preserve the demo-
cracy of this country, which wants (0
preserve the right of the people to
forge their destiny by democratic
means, must be armed with such pro-
visionsg in the Constitution as would
be capable of dealing with any emer-
gency that may arise in future. We
should not think oniy of yesterday;
we should not think only of today. A
country like India with such divergent
people, with such divergent atmos-
phere and religions, with an open
society in which the foreigners have
a very eaSy access and where people
and forces not In consonance with the
democratic spifit of the people are
operative, or can be operative, it is
but proper that the Government
shoulg have power to deal with these
forces at a given time. It does not
mean that because you incorporate a
clause or a section like this, vou
automatically start putting people
behind bars. If somebody has done
it, it does not mean the law is bad.
As T cited the case of section 144, it
can be ‘misused. There are many
other parts of the Constitution or other
laws which can be misused even today.
For example, if you talk of emer-
gency and if you call it @ misuse, it
was not under the Forty-second
Amendment Bill. It was based on
something which was existing before
the Forty-second Amendment Bill
So Forty-second Amendment Bill has
nothing to do with what the people
generally t{erm as emergency or
misuse under emergency, So I would
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like the Government to pay a littie
more attention to these matters and
not rush to conclusions because it was
done by the previous Government in
a particular period. I mean, that
should not be the criteria of approach-
ing any emendment of the Constitu-
tion. The amendment must be viewed
in the right perspective and the spirit
in which it was done. So I personally
would like that in due course—even
though 1 cannot expect that having
got this passed in the Lok Sabha the
hon. Law Minister would withdraw
this amendment—when you have more
time I woulg recommend to you to

review this particular amendment
once maore,
SHRI BHUPESH GUPTA (West

Bengal): At the Prime Minister’s
meeting with the Opposition leaders,
your party was represented by Mr.
Chavan and Mr, Kamalapati Tripathi
and both of them heartily agreed.

DR. M. R. VYAS: As far as Mr.
Bhupesh Gupta’s intervention is con-
cerned, Mr. Chavan may have repre-
sented something, but I am not
opposing the Bill. I am only making
my comments about the Bill to which
I am certainly entitled. I am sure Mr.
Bhupesh Gupta will understand that
this is not the Supreme Soviet Council.
This is not a part of an Assembly
where the Chair decides and others
rise and salute to accept it.

SHRI BHUPESH GUPTA: 1 did
not see that spirit during the emer-
gency. If I had seen that spirit, if
you had uttered a few words against
Indira Gandhi or Sanjay Gandhi,
things which had happened would
not have perhaps happened.

DR. M. R. VYAS: Mr. Bhupesh
Gupta, you may not have seen many
things and I do not blame you for it
because you have a particular angle
to look from and I do not have that
angle. So I quite agree with you
that you may not have seen my spirit,
may not have understood my spirit. 1
quite agree with you TDecause you
look at this point from an angle com-
pletely different from mine. I would
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not like to have any compliments on
that score because I would not consi-
der it a compliment if you say that L
looked at it in the right spirit.

SHRI SHANTI BHUSHAN: Mr.
Bhupesh Gupta, why don’t you lend
him your glasses?

SHRI BHUPESH GUPTA: I only
said I have great regard for you. You
independently speak, I know, and
you are speaking now. I appreciate
it even though I may not agree with
you. But my profound regret at the
tragedy of the nation is that none of
you, certainly not you, ever utfered
a word against either Mrs. Gandhi or
even Sanjay Gandhi. So, where is
the question of spirit? The proceed-
ings are here. Can you show me one
word uttered by you against any one
of them? 1If it is so, I shall lie pros-
trate in this House and seek the for-
giveness of you and others. My dear
Congress friend, I have learnt a lesson,
you have all learnt a lesson. Take
it to heart and speak in that spirit of
learning.

SHRI SHANTI BHUSHAN: Please
do not prostrate. We do not want to
see you in that condition, Mr. Bhupesh
Gupta.

SHRI BHUPESH GUPTA: He can-
not see because he cannot produce
anything.

DR. M. R, VYAS: I am prepared to
learn, but I must say that in many of
our aftitudes I had the company of
Shri Bhupesh Gupta and he had ably
supported us whenever we were in
difficulties. So I am not at all asham-
ed for whatever we may have done.
At least we belong to the party of
which Mrs. Indira Gandhi was a mem-
ber and Prime Minister of the coun-
try and we considered it our duty to
our party. In our private conferences
we may have or may not have, but it
is not for Mr. Bhupesh Gupta to say
what we conveyed to Mrs. Gandhi or
to Sanjay. That is not for him to
say. But as far as he is concerned,
I was always amazed that a party
whirh was not 3 part of the Govern-
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ment, a party which was not confined
to us, was always ready to support
even those clauses which they are op-
posing today.

SHRI SHANTI BHUSHAN: He has
always been & very generous person.

SHRI BHUPESH GUPTA: Every
single clause we opposed and voted
here. Here it will be shown. I am
not questioning you as a party man.
As a colleague in Parliament I am
questioning you.

'

DR. M. R. VYAS: [ am not talking
of performance in general. You can
talk of performance in general and 1
am sure, gince you cannot judge my or
anybody’s performance 1n one parti-
cular speech ] may or may not have
made. I am judging you and your
party on the basis of performance
which is on the records of the House.
I am not saying something which is
not recorded in this House. And
thank you for the intervention because
I would have liked to avoid this par-
ticular side debate on an aspect of
our development of the past to which
not only the Congress but mary other
friends have also been a party.

SHRI SHANTI BHUSHAN: Now he
has become conscious of his past mis-
takes.

DR. M. R. VYAS: Since the hon.
Minister says that he would like to
learn—and I am sure. we all learn—
may be my fear about the future is
not justified. But I would again like to
emphasise that thig particular clause
in some form or the other shoulg be
retained, if not now, at least in the
future. It may be worded in such a
way that the misuse may be minimum.
There can never be a 100 per cent
guarantee of non-misuse of any clause.
But, as far as the intentions are
concerned, I may assure him that who-
ever may have framed it may have
one intention. but, as it reads and as
we understand it, it is a simple inten-
tion that if any anti-national activity
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takes place, the Government should
have enough powers with them to deal
with it. Mind you, the Government is
on that side, and pot on my side. If I
am recommending this thing, it is not
that the dandae ig in our hands and
we can take the bhains. It is not hike
thatt When I am recommending it,
it is purely on the basis of experience
and with a view to doing justice to
our growing society and our {ragile
democracy and with a view to pro-

8ress.
w

Now, as far as the other amendments
are concerned, there we have dele-
gated powers exclusively to the
Supreme Court. The hon. WMinister
justified the retention of the right of
review at the High Court level with
the contention that the poor people
may have to approach the local courts
and not the Supreme Court. I would
like to point out to him that generally
the challenges to Constitutional mat-
ters come from the rich people and
these challenges, as we will find from
the study of the issue in the past, were
against land reforms and matters rela-
ting to urban property and similar
cases. Very few people at the lower
level, at the poor level, have even the
capacity 1o go to a court. Why
to a district court? They may not
have the capacity to go to the ordi-
nary local court, Magistrate’s court.
So, if we start thinking in these terms
that this is with a view to protect the
rights of the poor, I see no relevance
of poverty and the aspect of challenge
to the Constitution. The aim of this
particular amendment was that very
important changes in the Constitution
or very important laws framed by
Parliament were being challenged
right from the lowest court so that it
took 10 years to reach the Supreme
Court. And people challenge them
simply with a view fo delay matters.
Now we see how so many urban deve-
lopment projects, many projects of
land reform and 4he Acts passed by
Parliament are being stalled in the
courts, not because there is a justifi-
cation for it but because the people
who are hit have money to start from

x
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the lowest possible court and reach
the Supreme Court. So one of the
very important aims of introducing
‘this restriction was that, 1f there was
any challenge to the Constitutional
matter, it should be referred straight-
away to the Supreme Court because
there would be Judges with sufficient
experience from the lower courts 1o
the highest level, so that a very imp-
-ortant issue could be decided at a
stroke and the time and the total ex-
penditure could be curtailed. After
all, generally, in these matters, it 1s
the Government versus an individual.
And conseguently the expenditure
even to the Government is much less
if it has not to start fighting it at the
High Court level and go to the Sup-
reme Court. The poor man 1s hardly
affected. So I do not know how the
‘hon. Law Minister felt that that par-
ticular argument was important. I
personally think that 1t is the other

‘way round. The poor people are affec-’

ted by taking a series of appeals up
to the highest level and in consequence
the matter is delayed and very import-
ant legislations passed by Parliament
are held up in courts of law due to
procedural matters. So, I would again
request him that bhe should go
through this matter ery carefully and
see these things in the perspective of
doing justice to the laws passed by
- Parliament and not view it from the
angle that it was done because we
superseded the High Courts. I do not
think that was the intention. mamely,
of supersedingz the High Courts. The
idea was that when Parliament has
passed some law which is good for
the whole of India why should a parti-
cular High Court sit in judgment
over it? And another difficuity that
zrosz— and I am sure he is aware of
jt, being the Law Minister—was that
one High Court takes one view of an
Act, another High Court takes another
view of the same Act; and then every-
thing has to come to Delhi for set-
tlement of the issue. So, why not
restrict it right from the beginning
a1d give the right of settlement of
Central laws to the Supreme Court?
I do not see how the rights of any
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local court are superceded by this fact
because after all the Supreme Court
consists of judges who come from all
parts of the country and have expe-
rience of the laws of the country in
totality. 1 see no reason to suspect
any particular court and to deprive it
of its right to review any legislation
passed by Parliament,

He argued on the issue whether a
min:mum of seven judges should sit
on a Bench and whether a case shouid
be decided by two-thirds majority. As
far as the number ‘I’ is concerned, 1
do not find it sacrosanct, but I Jdo find
that there is some importance about
the number and the reason 1s that
there has been a sense of confronta-
iion between the judiciary and Parlia-
ment, and this was done with a view
to avoid any feeling in the public mind
that there is a kind of confronta-
tion between the judiciary and Parlia-
ment. I can tell you that in the
Golaknath Case the judgment was
given with a majority of one, I think
the division of the judges was 4:5.
Then the same was reviewed Ly an-
other Bench. Later on in the Kesav-
anand Bharati Case we had an oppo-
site judgment. We frame the laws.
We certainly do not mind that the
Supreme Court sits and judges their
validity, the correctness of their imp-
lication and give its verdicl. There’
can be no objection to ii, but certain-
ly, the country cannot drift from one
judgment to another. And that can
happen only when we allow a majority
of one to pass a particular judge-
ment and then another single man
to make another judgment, contradie-~
iing the otner one. The same thing
happened in fhe case of Mr. Amar-
nath Chawla. So many judgments
were there in India before, the expen-
diture incurred v a party was ailow-
ed as expenditure. One particular
Bench did not agree with it, and the
whole case got reversed. A number
of cases would have been affected but
for an amendment which had to be
introduced then because the people
who had got elected were having the



167 Constitution (44th [ RAJYA SABHA ]

[Dr. M. R. Vyas]

earlier judgment in mind. After hav-
ing fought the elections, they found
another judge giving something differ-
ent judgment. So, to avoid this sort
of making the law upside down in the
totality of effectiveness of the law,
this particular clause was introduced
providing that there should be a large
Bench and two-thirds majority so that
there is a kind of greater thinking and
so that there cannot be the turning of
a law upside down thereafter.

He gave the arithmetics of it. I will
not go into it arithmetically. 1f I
had the same logic of arithmetics, I
would put in the Golaknath Case that
five judges are egual to four because
that one man’s judgment this way or
that way would be equal to four. That
sort of arithmetics should not be in-
volved in trying to find an amicable
way of convincing the people at large
that the judgements given by the
Supreme Court in matters concerning
the country are judicious not only in
number of five or two to one, or four
to five, but by a sufficiently large num-
ber and by a sufficient majority. So,
that would not be a question of equat-
ing three against tour and two against
five or giving two judges more weight-
age than the totality of the Bench.
That is not necessary. Nobody will
start saying that it is two versus five.
So, here again I would request that
he should review this matter from che
point of view of this conception in the
public mind.

You may agree or not, but in the
country there is a feeling prevalent
that there is an attempt to make
judiciary by-pass the intention of
Parliament, by interpreting the laws
in a particular way—rightly or wrong-
ly. Just now I am not arguing whether
it is right or wrong, but the feeling
has been prevalent, and it can be
prevalent once again if very import-
ant reform laws of Parliament are
stalled by one judge. To avoid that
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sort of feeung, it was brought about
that there should be a sufficient num-
ber of judges so that the public is con-
vinced that there is justice behind the
decision and the decision will not be
upset easily by a majority of one judge
in future. So, with these remarks I
would like to thank the Law Minister
for having given a lot of thought to
the question of amendment to the
Constitulion {Forty-Second Amend-
ment) Act. But I would request him,
if he wants to bring more amendments
to this Act, let it not be done on the
basis of the Constitution (Forty-Second
Amendment) Act only, but let it be
done on the basis of the requirements
of our Constitution. I think we should
not be carried away by any sanctity
attached to any amendment, whether
it is the First Amendment or the
Forty-Second Amendment. Parlia-
ment is supreme in the sense that to-
day what this Parliament decides, to-
morrow’s Parliament has a right to
change. And that right we exercise
and that right certainly you have got
because you have a mandate from the
people to change it. But while exer-
cising the mandate I would recom-
mend to the Government that they
should do it judiciously because com-
mitment is not wisdom. I would not
like them to be guided only by com-
mitment but also wisdom,

SHRI BHUPESH GUPTA: Sir, we
are now reversing cerlain bad things
that were done during the nightmarish
days of Emergency. And I think we
should do it with good grace. The
issue ig not one between us and the
Government. The issue is one which
affects democracy and the future of
the country, and I entirely agree with
Or. Vyss when he said that we should
not suffer from any obSession. We
should approach the problem of Cons-
titutional amendment from the point
of view of the requirements of our
gociety for its advancey, This is a
solid reasonable, proposition to which,
I hope, the Government and all of us
will pay due attention.

N
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This me¢asure which hag come here is
.a result of deliberations between the
Government party which was repre-
sented there at the meetings by the
Prime Minister in the front, on the
right by Mr. Charan Singh, signifi-
cantly, on the left by Shri Jagjivan
Ram, equally significantly, and in the
far end, the Law Minister and after
him, the Parliamentary Affairs Minis-
ter, and there to the other side of
the Prime Minister, on the left, was
_Mr. Advani—shall I say-—the far out-
.side—he was on the left outside there
although he belongs to the Janata
Party—but this combination and galaxy
was indicative of the fact that they
came collectively to discuss the mat-
ter—and us, the opposition. As 1f to
emphasise he importance of the two-
party system which they want to im-
pose on the country, Wr. Chavan was
sitting face-to-face with Mr. Morarji
‘Desai, his former colleague, his for-
Jner senior, now broken friends,
speaking a commop language and
taking common measures...

SHRI SHANTI BHUSHAN: Who is
the centre-forward in the Mohan Bagan
_Foot Ball Match?

SHRI BHUPESH GUPTA: You are
.the centre-forward. But I do not
know who the goal-keeper was. If you
make Mr. Vyas the goal-keeper, I
‘think we have no defence at all. We
will be defeated in the game because
:0f the speech he has made

DR. M. R. VYAS: Thank you.

SHRI BHUPESH GUPTA: So, it
‘was a good thing. You will remember
‘during the last Session of Parliament I
repeatedly suggested that the prob-
‘lem of the Constitution (Forty-Second
Amendment) Act should be resolved
by mutual consultation between the
Government and the Opposition parties
if only for the reason fhat unless
‘they are in accord, no Constitutional
Amendment could possibly he passed
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by this Parliament as it ig constituted
today with the Rajya Sabha being what
it is. And it must be said to the credit
of Shri Shanti Bhushan that he im-
mediately responded to the suggestion
and made a speech giving the impres-
sion that he would consider this kind
of approach. I welcome it and many
of us have welcomed it,

I must say that the Congress Party
in this House also was responsive to
the suggestion, although, when in po-
wer, 1t is this Party which was majnly
responsible for the enactment of the
Forty-second Amendment Act.

I mention these facts because both
are significant for the working of de-
mocracy. Firstly, the Government was
committed to it because the Janata
Party said in their manifesto, before
the election: Seek to rescind the For-
ty-second Amendment Act. Many
of their leaders are even now saying
that the Act will go lock, stock and
barrel. Many of them—some of
them at any rate—launched a power-
ful attack against the Government.
The Deputy Leader of the Janata
Party in the Lok Sabha—Shri 8. N.
Mishra—was one among them, He
is one of those who would like the
Forty-seconq Amendment Act to go
lock, stock and barrel. Therefore,
all his guns were trained on  Shri
Shanti Bhushan and possibly, by
proxy, on Shri Morarji Desai also. It
is for you to say.

SHRI SHANTI BHUSHAN: He was
wanting me to give an opportunity to
put the whole thing in proper pers-
pective before the people so that peo-
ple may not misunderstand that this
is all that we are going to do.

SHRI BHUPESH GUPTA: That is
rhetoric. We are now on law.

SHRI K. K. MADHAVAN: Do you
believe that people will misunder-
stand? They are much more intelli-
gent. K !
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SHRI SITANT] BHUSHAN: Every-
one konws the capacily not only of
Shri Bhupesh Gupta, but of many hon.
Members on the other side to create
any amount of misunderstanding in

the country.

SHRI BHUPESH GUPTA: Let me
proceed. I mentioned their attitude
before the election. Their attitude
was to eliminate or do away with that
Act lock, stock and barrel. Then,
this was g compromise and it is good
‘so far as the compromise goes. Simi-
larly, the Congress Party which was
the ruling Party before the election
and which was responsible for the
enactment of the Forty-second Am-
endment Act, did not also stand on ifs
false prestige. That is why today we
are in a position to pass this Bill, I
think they also deserve a word of
good cheer and credit in this matter.

So, Sir, we have all co-operated be-
cause we have come to the conclusion
that after the election, in the changed
situation, after going through the
hell-fire of emergency excesses, dia-
balical crimes, violation of norms,
prostitation of democratic institutions,
degradation of values, tactics of black-
mail, attempts to build up political
power and personality cult and im-
position on the country a personal and
authoritarian rule in place of Parlia-
mentary Democracy, co-operation is
essential . Having gone through this
hell-fire and having faced earlier the
“total revolution” and some other
things, we have adopted this approach.
You know there were attempts to
destroy democracy and Shri Charan
Singh said before the emergency that
the battle would be settled tn the
streets of Lucknow, if not by bellots,
by bulets. Today all of us have come
here through the process of demncra-
¢y, taking counsel with each other and
settling some of the crucial problems
by mutual consultations and dis-
cussiong and if possible, by agree-
ment and consensus. This is a wel=-
come style of functioning democracy
in this situation, provided the style is
used for the well-being of the people,
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for strengthening democracy and for
taking this great nation forward,
leaving out the past which is dismal
and sordid and looking to the future
with the perspective that will enable
us to march forward. That is how
we look at it. So, Sir, the result is this,
angd we start like this. Not that I
agree with everything that has been
said or with every syllable that has
been written in the Bijll.

That is not the point and, Sir, &
new approach has developed. Two.
or three meetings have taken place
and I will not be divulging any se-
cret if I say this and I do not wish
to do so, becau-e they themselveg are
saying op the radio, on the television
and in the Press that a large measure
of agreement has been arrived at bet-
ween the Government and the Opposi-
tion.  That is possible only when the
approach js one of give-and-take.
That is not possible when you only
cross swords and, Sir, in .he matter of
the Constitution, the fundamental
law of the country, which binds all
the parties and the society as a whole,
when it becomes a sort of weapon,
a weapen for our advance, a dynamic
one at that, well accord is necessary;
at least, an attempt should be made
to arrive at an accord. I welcome the
discussions that have taken place and
which have been useful. They have
disagreeq with me and I have dis-
agree with them. Mr. Chavan has
disagreed with me and I have dis-
agreed with him and many have dis-
agreed with each other and that is
bound to be there in a discussion of
this kind. But the attempt has been
to solve the problem of the contro-
versial Forty-second Amendment by
discussion and dehate so that, on the
basis of agreement, we can tell that
not only can we come to an agree-
ment, but also that we can get things
done in the interest of democracy and
this is how we have taken up this
matter. T would have appreciateq if
Dr. Vyas had fully appreciated this,
despite his views, to which he is cer-
tainly entitled.
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Sir, now we are here and  this
Constitution (Forty-second Amend-
ment) Act would not have been sub-
ject to this king of an opprobrium or
public criticism hag the Congress
Party, the then ruling party, even the
then Prime Minister, Shrimati Indira
Gandhi, and those who were sitling
on the treasury benches, kept to the
recommendations of the Swaran Singh
Committee, Sir, the Swaran Singh
Committee had made small number
of recommendations and these recom-
mendations were very good, by and
large. One or two might be open to
criticism. But, on the whole they
were solid and they were inspired by
the desire to bring the Constitution
in line with the rising temper of the
people for socio-economic changes,
for meeting the challenges of our time
and for taking the nation forward,
Naturally, Sir, the recommendations
were very limited. But the Swaran
Singh Committee was flouted. 1 do
not know how it happened. Some
caucus, functioning from somewhere,
some officers around it, smuggled so
many things into the Swaran Singh
Committee recommendations and
brought forward the Constitution
(Forty-forth Amendment) Bill which
became later the Forty-second Am-
endment. But the casualty of that
amendment was honour, integrity and
self-respect of the Swaran Singh Com-
mittee, because, Sir, that high-power
Committee, appointed by the Con-
gress leadership at that time, whose
recommendations were approved by
the Congress Working Committee and
the AICC, was flouted, insulted, by
those people who wanted to have an-
other Consfituent Assembly in
order to switch over to the Presi-
dential system, and it is these people
who disgraced this amendment and
brought in the bulky Forty-forth Am-
endment Bill. Sir, most of them are
not here today and history has taken
care of them. Many of them have
disappeared in the Lok Sabha includ-
ing the former Prime Minister herself.
Well, you may cal] it a tragedy, you
may call it a comedy, you may call it
an irony, I do not know. But the
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fact remains that the caucus and those
people responsible for it, including
the then Prime Minister of the coun-
try who was no doubt a powerful
person, have been punished by the
people in whom the sovereignty of
the country rests. This has to be
{aken note of and we all must bow to
that. So, Sir, I would say that we are
todav correcting ourselves, Parlia-
ment it correcting 1itself and we here
are correcting ourselves and that is
how we shou'sd Tcol at it.

Sir, I am mentioning these facts
because I never blame the Congress
Party. I would not even blame Dr.
Vyas when I say that if he had utter-
ed a word against the Prime Minister,
things would have probably Leen
better. ..

DR. M. R. VYAS: How do you
know that we have not done it?

SHRI BHUPESH GUPTA: Private-
ly you might have done it. I do not
deny that and I take you 1@t your
word. He said that it was not the
Supreme Soviet. It was also not
Supreme Soviet then. During the
emergency the Rajya Sabha was not
the Supreme Soviet.

DR. M. R. VYAS: Many people
from the treasury benches at that
time were criticising the Bill pro-
duced by the Government., So there
is no Suprme Soviet here. Even in the
past it was not there.

SHRI BHUPESH GUPTA: I do not
wish to enter into any controversy
with my hon. friend. Dr. Vyas but
since he made a mi'q remark, and I
being a Communist ... (Time Bell
rings) . .Please do not ring the hell.
No other speeches will be made by
me..

SHRI SHANTI BHUSHAN: The:
bell can never stop the hon. Mem-
ber. The hon. Member stops the
bell... (Interruptions),
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SHRI BHUPESH GUPTA: If you
had not allowed Communism to come
in, I would not have to make a report
to you. I am not the man who takes it
that way.

DR. M. R. VYAS: I holg you in
very high regard, and 1 have high
respect for the Soviet Union. But
when you passed a personal remark
against me I had to report to you,
because you cannot get away by attack-
ing a Member and not getting 1t back.
(Interruptions).

SHRI SHANTI BHUSHAN: Is not
your name a feudal name? ‘Bhupesh’
is a feudal name....(Interruptions).

SHRI BHUPESH GUPTA; If
“bhupesh’ is a feudal name, then
Charan Singh’ is 3 feudal emperor. ...
(Interruptions).

SHRI SHANTI BHUSHAN: ‘Bhu-
pesh’ is a fedal name; ‘Gupta’ means
secret. .. (Interruptions).

SHRI BHUPESH GUPTA: When I
came here in Parliament, there was
one Mr. Jaspat Rai Kapur from Agra.
People from U. P. believe in the same
vocabulary all the time. He saiq the
same thing about 25 years ago.. (In-
terruptions),

Now, Sir. it is very important to say
that, because, I konw many Congress
Members also opposed it; they oppo-
ed the switch-over to the Presiden-
tia] system. We, Communist, op-
posed it here, exposed it, and exposed
the document which was circulated.
We know that many Congressmen
sitting here were also opposed to it.
Many of them opposeq it. It is with
their co-operation—I would not name
them, but I know. ..

AN HON. MEMBER: You may name
them.

SHRI BHUPESH GUPTA: But 1
say that it will be a sad day for me
it I go by conceit. If this swifch-over

|
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to the Presidential system was pre-
vented in the country, it is largely be-
cause many Congressmen who were
guided by democractic ideals, along
with others prevented such a calamity
overtaking the country.. (Interrup-
twons), Somebody should say this, they
cannot say this thing. Accuse me as
as much as you like. But I cannot,
just because I differ from them in
certain matters, forget the fact how
difficult the situation was, and how
we saved the country from a switch-
over to the Presidential system. We
were guided by our national liberation
struggle and the freedom struggle and
our high traditions. Even in those dark
and dismal days we could find common
grounds, silently and sometimes in
articulate manner., working from dif-
ferent situations and positions, to pre-
vent the misfortunte overtaking the
country by way  of subversion of
Parliamentary institutions by the cau-
cus and their henchmen and their
replacement by the Presidential sys-
tem. We should pay a iribuie to
them. And today, if they have
brought good things, we should also
welcome them.

Sir, coming to the Parliamentary
system, to which a reference has been
made, we are for strengthening it for
the sake of the people, We do not
want the Parliamentary system to be
a hand-made of the capitalists, the
‘kulaks’, the landlords and feudal
elements, even if my name may be
Bhupesh. ... (Interruptions). We want
the Parliamentary system to become
an instrument of social change which
while articulating the anguish and
sufferings of the people, will be pro-
tecting itself in the daily functioning
for improving the lot of the masses
who are degraded in their life all the
time and, subjected to humiliation, in-
sults, oppression, tyranny, exploita-
tion, plunder and disdain. Therefore,
the parliamentary system should be
such as would strengthen democracy,
strengthen the position of the Hari-
jans, strengthen the position of the
agricultural labourers, strengthen the

id
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position of the toiling peasantry and
strengthen the position of the working
class and all sections of the working
peopie. That is how I look at streng-
thening democracy and you will get
.support from all sides of the House
in that direction. The  Constitution
should be attuned to this task. The
Constitution should be a fighting wea-
pon in the hands of the people and
their representatives so that they can
.come out in an all-out war against
the vested interests, against the ex-
ploiters against the common enemy
.of the couniry and against the dan-
gers to the country, both internal and
external. That is our view. That is
our approach. Now. Sir, we have our
«doubts how tar this Government will
do that because we have got very
great personalities there who are
threatening everyday the people. As
you know, the misfortune of the
country is that often we have a Home
Minister who runs amuck when he 1s
in power, Well, you know what Mr.
Charan Singh is doing. He is threaten-
ing everybody. I do not want to go
into that. I have not come here to
discuss him,

SHRI SHYAMLAL GUPTA (Bi-
har): Go to India Gate and see his
popularity.

SHRI BHUPESH GUPTA: ‘Go to
India Gate’. In Indira Gandhi’s time
also, these demonstrations came and
we were told from these benches, now
sitting here: “Go to India Gate” to
see the stage-managed demonstrations
of people brought by Uttar Pradesh
trucks or by Haryana trucks by spend-
ing lakhs and lakhs of rupees. If that
1s the road to democracy or the road
to the future of our country, I do
not know. You can send me to India
Gate. I can see that people have
come to greet Charan Singh on his
birthday, But, Mr. Morarji Desai will
not do it. He said it yesterday. You
can understand. He said: “I will not
€0 there: I do not like it Settle
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amongst yourself as to when the
Prime Minister wlll greet the Home
Minister on his birthday and when
the Home Minister will greet the
Prime Minister on his birthday.

SHRI SHANTI BHUSHAN: I am
getting confused on which article ne
is speaking.

SHRI BHUPESH GUPTA: Please
speak  through the microphone, 1
never like an interruption to go un-
heard and, if possible, unanswered.

SHRI SHANTI BHUSHAN: That
1s precisely why I made this interrup-
tion.

THE VICE-CHAIRMAN (SHRI U.
K. LAKSHMANA GOWDA): There gre
a lot of speakers, Please go ahead.

SHRI BHUPESH GUPTA: There
was one other good thing, What pre-
vented them from domg it? They
promised that the voting age should
be lowered to 18 years from 21 years.
Why are they not doing it? You could
have done it here in this amendment.
You said in your manifesto that the
voting age will e lowered from 21
yvears to 18 years. You said another
great thing about deleting the right
to property. Delete property from
the list of fundamental rights and
instead confer the right to work. It
would be a very good thing. We shall
all support, You are not doing it. So,
I say: let the discussion contmue with
the opposition and other leaders. But
one good thing I must tell you. I hope
you will bear me out that we have
come to an ggreement that the pro-
ceedings of Parliament will now be
given constitutional protection in re-
gard to their publication in the sense
that emergency or no emergency, V.
C. Shukla or no Shukla, censorship
or no cencorship, R, K. Dhawan or
no R. K. Dhawan or any set of scound-
rels or no scoundrels there shall not
be any censorship of the proceedings
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of Parliament. This assurance has
been given. Will it come? I hope, it
will come in the next session. That is
to say, the Constitution will provide
that except in the case of a secret ses-
sion of Parliament nobody in any si-
tuation will have the right to prevent
the publication of the proceedings of
Parliament. This is an insult to our
people, And certain developments
helped the democratic and parliamen-
tary institutions. Sir, many other
things have been discussed. Let this
thing be discussed. I hope the next
Bill will come. I think the Bill should
come only with the provisions on
which there is an agreement. Let us
not waste our time for the propagan-
da purposes when the Bill will not
be passed. We want a measure which
comes by agreement and which is sure
to be passed by the two Houses of
Parliament,

Sir, before I sit down, I would like
to say that the 42nd Amnedment Act
contained some very obnoxious clau-
ses. But it also contained some
good things. And I think we have
come to an agreement as far as possi-
ble. Good things should be retained
and no good thing should be taken
away easily from it unless the Congress
Party here and we agree because the
two-thurds majority will not be avail-
able for deleting the good thing.
Therefore, the Government will be in
a position to act in this matter tak-
ing into gecount the reality. But the
Constitution ( Forty-Second Amend-
ment) Act had some had things also.
They should go, None of us will ccme
in the way of eliminating some of
the bad things. Even if some of the
things may be marginal cases, if the
Government insists, we can  discuss
and there could be ‘give and take’.
Sir, it is necessary to have that ap-
proach. As you know, Sir, when the
anti-national clause was debated, we
pleaded here, we pleaded in the Op-
position leaders’ meeting with  the
Ministers concerned, and I personally
pleaded with the Prime Minister,
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‘“please take away all these clauses”.
but she did not listen to anyone of
us. Those were the days of authori-
tarian-arrogance and not g comma
was changed. When Mr, Bansi Lal,
Mr. Sanjay Gandhi. Mr. Ohawan, Mr.
Shukla and many others could add to
the Constitution, add to the recom-
mendations of the Swaran Singh Com-
mittee to make the Contsitution Forty
Fourth Amendment Bill look odious,
look obnoxious in many ways, we in
the Parliament—the Congress Party
silently and we ourselves openly were
trying—could ot get a comma chang-
ed, Today, we are simply changing
many of the things. This is the red
letter day, The anti-national clause
conceived in malice and executed in
filth is going today. Mr. Vyas should
not try to onpose it or ask for its re-
consideration. This was, meant—for-
prosecuting the political and other or-
ganisations, for suppressing democra-
cy, for holding the nation under
threat with tactics of black-mail. This.
came from the cnucus. This did not
come from the Swaran Singh Commit-
tee. For your information, I can tell
you. The recommendations are there,
Therefore, a bad thing is going. Simi-
larly, Sir, we oprosed many other
things. They should go, one after the
other, We supported many of the
things for, example, the Preamble to
the Constituton. It is not going.
Some of the other things are not going.
Some changes have been made in the
Directive Principles. We wanted ap
enlargement of the Directive Princi-
ples. Some changes were made. These
will remain. They are not geing
Similarly, some other things will also
remain. The bad things will go. TLel
them go. Well, my friend has askel
one thing. Well, here are the pro-
ceedings. We opposed many of the
things and we voted against them
Well, T am not going into the past
Now. let us turn a new leaf in this
matter.

Sir. once again I say that the Cons-
titution amendment is a serious mat-

{ W
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ter. I think, it should be done by dis-
predominant place in the constitution
Party is a major party now and il
may not be the ruling party. There
are other parties also. There is no
two-party system working in the coun-
try. It is a multi-party system work~
ing. The CPM is there. We are thiere.
The ADMEK is there. The DMK is
there. The Mushm League is there.
The Workers and the Peasants FParty
is there. The RSP is there. And
many other parties are there. With
their mutual consultation the changes
in the Constitution, should be made.

Changeg in the Constitution
4 p.vy should be made with the pers-

pective, again, I say, of sfreng-

thening the position of the
masses, strengthening democracy,
strengthening the unity of the
country and strengthening of the
forces that make for socia] change
., and weakening the position of the ves-
ted interests, of the privileged classes
ang so on. This is how we shouid ap-
proach the problem. With these
words, Sir I rise to support this Bill
because there is no controversy.
When the Bill is put to vote vou will
see that nobody will oppose it. Even
if some people have some reservaiions,
we have come to the conclusion that
it should not be opposed.

Then, about our young Law Minis-
ter, who has won in the courts of law,
I do not know how he feels about it
now, but some of his friends in the
Janata Party, do you know, what they
say? Be careful. They say, he is a
good lawyer, should have been the
Attorney-General but not the Minis-
ter. Well, I am giving you the warn-
ing.

THE VICE CHAIRMAN (SHRI U. K.
LAKSHMANA GOWDA): Please
wind up now.

SHRI BHUPESH GUPTA: It is aot
for me to say what you should or
shoulg not have been. You are Mr.
Shanti Bhushan, a Member of this
House, a colleague of ours and the
Law Minister of the couniry. I {ake
you to be what you are at the moment.
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Your approach is good. Let this ap-
proach be worked out. Consider how
many more fundamental changes are
needed. But two things we Imme-
diately want and they are, firstly,
electoral reform, replacement of the
present system of elections by propor-
tional representation. . ..

THE VICE-CHAIRMAN (SHRI U. K.

LAKSHMANA GOWDA): You have
already made that point.
SHRI BHUPESH GUPTA: ....and,

secondly, the provision for recall
should be in the Constitution, in addi-
tion to the lowering of the voting age.
Tiet us discuss this problem also and
make the Constitution look much better
much healthier, than was envisaged by
our founding fathers. We are now in the
era of the grandchildren of founding
fathers. Some of the founding fathers
are still surviving well, for the good or
for the bad of the country, only history
can say. But the third generation is ap-
pearing on the scene. Let us see the
writings on the wall. People are ery-
ing for a social change. They want
to go forward. They want to march
forward to their destiny and make
their life worthy of the great nation.
Help them by the Constitution and
by law in achieving the cherished
social goals that the nation has set
before itself—emancipation of our
toiling people—which alone can bring
greatness and majesty to to the great
and glorious naiion of ours.

SHRI SANKAR GHOSH (West
Bengal): Sir, in dealing with this
Constitution Amendment Bill, Parlia-
ment is not exercising its ordinary
legislative powers. Parliament is
exercising its conslituent or sovereign
powers. To that extent this Bill is a
very important Bill and it is a solemn
occasion when Parliament exercises
this constituent power.

It is a matter of gratification that
this Bill has come after wide-ranging
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discussions between the Government
ang the opposition parties. I hope
that this will set up a healthy national
precedent by which matters relating to
the Constitution are not freated Lfrom
a partisan point of view but from a
national point of view.

Sir, there are three items which are
covered by this Bill, I support the
three items because this Bill symbo-
lises and represenis a new national
development of having a consensus on
certain basic questions. It 1s also &
happy augury that the approach is not
a negative approach and it is not being
said that the Preamble of the Constitu-
tion insofar it has been changed by the
Forty Second Amendment in respect
of its secular or socialist character,
shall go. It is not said that ths List
of Fundamental Duties shall go. It is
not sais that the Directive Principles
which were amended to provide for
workers’ representation, or for legal
aid or for conservation of natural re-
sources will go. That is a healthy
development. So far as the Congress
Party is concerned, it has approached
the question with an open mind. Re-
garding the Government’s proposal
with regard to internal emergency,
the Congress Party has made it clear,
as a result of experience, that it is
opposed to internal emergency as such
and it is against the retention of a
clause as to internal emergency in the
event of the armed rebellion. As @&
result of recent experience, we as ihe
Congress Party, stand by those provi-
sions of the 42nd Amendment, such as
the amendment to the Preamble or
the Directive Principles and we also
say that there should be no power ir
Parliament to declare an internal
emergency.

But I would like the Law Minister
to consider this question not merely
from the point of view of the 42nd
Amendment but from the point of view
that the Constitution should become a
dynamie instrument of socio-economic
change to deal with the basic
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questions that are before the natipn.
Why did we think of the Consiitu-
tional amendments? Why did the first
Constitutional amendment come? Why
did Pandit Jawaharlal Nerhu come tc
Parliament with the first Constitu-
tiona] amendment? It was bkecause
our land legislation, our legislation for
the abolition of zamindari was struck
down. Why did Pandit Nehru come
to Parliament in 1955 with the fourth
Constitutional amendment? Again it
was because our socio-economic legis-
lations were struck down. Therefore,
when we consider a  Constitutional
amendment, we have to consider the
problems that had arisen. Certain
property rights which became part of
the Fundamental Rights had stood in
the way of wvarious socio-economic
legislations, like land reforms etc.

We find that in the Golak Nath's
case, it was laid down that Parlia-
ment had no power to alter the Fun-
damental Rights which included the
right to property. Sir, you would re-
call, in the Golak Nath’s case, justice
Hidayatullah had said that if the aim
was to introduce a socialislic pattern
of society, then it was a mistake o
incorporate property as a Fundamen-
tal Right. It is that mistake which
was revealed in 1950 when land legis-
lations were sfruck down. It is that
mistake which was revealed in 1952
when in Bela Bannerjee’s case, the
Supreme Court said that full ompen-
sation has to pe paid. It is to rectify
that mistake that in 1955, Dandit
Jawaharlal Nehru introduced the
fourth amendment to the Constitution
It is that mistake that resulted in the
setting aside by the Supreme Court in
February, 1970 of the Banks National
isation Act. It is that mistake that
resulted in setting aside in December,
1970 of the provision for the abolition
of the privy purses.

Today, Sir, when we discuss this
question, we have to discuss the .asic
question of the conflict that arose as

’ a result of Golak Nath’s case by which

the properly right became supreme

'
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and by which
liament to

the power of Par-
amend was aullified.

. With regard to that, we musl have a
. fresh look.

The Supreme Court, 1n
the Kesavananda Bharti case, tried
to take a second look and overruled
the Golak Nath's case and that, there
is a concept of the basic structure of
the Constitution. Whal happened in
the Golak Nath's case? Parliament’s
right to amend the Constitution—the
fundamental right—was taken away.
In the Kesavananda Bharti case, a
doctrine of basic structure was intro-
duced. But the doctrine of
structure, as now developed by the
Supreme Court, is undefined and it is
unchannelised.

The question has now come before
the Parliament {o finally decide on
these basic questions. First, we have
to decide what is this basic structure?
There had been two urges before the
Parliament; one is the socialistic urge,
to fight against inequality and to in-
troduce socio-economic legislation. The
obstacle here has been the Fundamen-
ial Right to property. There is another
urge of Parliament, that is, the demo-
cratic urge to preserve life and liber-
ty. So far as the basic structure by
which the property rights are to be
preserved is conczrned, that is a con-
cept which goes against the socialistic
urge of the nation. So far as the basic
which seeks to

structure preserve

life and liberty is concern-
ed, it preserves and strengthens the
democratic urge of the nation. To-
day, Parliament has to decide that of
these two basic urges of the nation,
whether the democratic urge which re-
quires that our right to life and liber-
iy should be fundamental, basic, be-
vond change and challenge, except by
the people through a referendum, that
hasic structure, should be incorporated
into the Constitution. And the other
thing which is in the Constitution,

basic
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namely, the property right which stood
in the way of Bank nationalisation,
which stood in the way of abolition
of the Privy purses and which stood.
in the way of abolition of the Zamin-
dari system, that has to go. In the
pasi, when we talked of Parliament’s
sovereignty, we talked of that sover-
eignty in the context of our land re-
form legislations being struck down
and in the context of the bank nation-
alisation measure being struck down.
We talked also in the context of the
world history and of the American
history where the New Deal legisla-
tion for the benefit of the downtrod-
den was struck down. We talked in
the context also of American history,
when, after the Missouri compromise,
when President Lincoln thought of
abolishing property, it was challenged
in the court of law and Chief Justice:
Taney of fhe Supreme Court said 'You
cannot abolish  property, because,
slaves are property and you cannot.
apolish property without paying com-
pensation’. We talked in the context
of this world history where whenever
property rights came forward, there
was resistance. The same experience
we suffered in this country in regard
to land reform legislations and other-
kinds of legislations. Then the con-
cept of Parliamentary supremacy was
developed.

So far as our commitment to social-
ism is concerned, we must be very
clear about the warning that Justice:
Hidayatullah gave in the Golaknath:
case that it was a mistake to have
incorporated property as a fundamen-
tal right. With regard to that, Par-
liament has to take a decision. But
with regard to another matter, our
right to life and liberty, we have to
take a decision in the contexi of the
Emergency. During the Emergency,
we could not protect all these civil
rights. Therefore, we have to think
that these rights should become en-
trenched rights. Neither Parliament
nor the courts should be able to abridge
these rights, for in the case of A.D'M.
Jabalpur, where the court said ‘Even
if the detention is mala fide, because-
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of the Emergency, it cannot be ques-
tioned’. Parliament has to rethink on
.those questions.

JPreviously, we had been thinking 1n
the context of our socio-economic le-
gislations being struck down. We
“thought in the context of the socialistic
urge to !sring about socio-economic
changes. Now, the basic structure
that we have to think of is a combi-
nation by which we preserve those
socialistic urges and delete property
from the Chapter on Fundamental
Rights and ensure that the civil rights,
the right to Lifo and liberty, become
basic and fundamental.

I am not seeking to define what
the basic structure is. On that, my
Party has not yet taken a decision.
What I say are my individual views.
But I say this for this reason that
with regard to the constitutional am-
endments, the way this measure has
come, 1t has shown that we can rise
above party considerations and can
think of the nation. [t is in this con-
text I hope the Law Minister will
bring forward further legislations, be-
cause, so far as ihe Congress Party
is concerned, even before the Govern-
ment’s proposals came, we worked into
the details with regard to them and
we were agreeable to more far reach-
ing changes than have heen brought
by this legislation. But I would re-
quest the Law Minister not to consi-
der this only in the context of the
Forty-Second Amendment. This 18
because the Constitution is our dyna-
mic instrument of socioc-economic
changes. In the interest of the nation
to harmonise our urge for democracy
and our desire-to bring about sociai-
istic transformation, our Constitution
has to be suitably amended. For this
reason, I hope the Law Minister will
have further discussions and will
bring forward a more comprehersive
Bill.

SHRI MURASOLI MARAN (Tamil
Nadu): Mr. Vice-Chairman, Sir, I rise
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to support the 44th Amendment Bill
and while doing so, I would like to
say that it is really an irony or a
cointidence that the Hon. Shri Shanti
Bhushan who in one way was respon-
sible for pushing Mrs. Gandhi fo dec-
lare emergency and other calamities
to the nation including the 42nd Am-
endment Act, because of the historic
Ailahabad Judgment should be today
moving the Bill to rescind some of the
harmful provisiong of the 42nd Amend-
ment Act

SHRI BHUPESH GUPTA: Would
you like to say that the AMNahabad
is the source of all trouble?

SHRI MURASOLI MARAN: That
is the start of the trouble, Sir. The
emergency would not have been there,
the 42nd Amendment Act would not
have been there, and consequentially
the 44th Amendment Bill would not
have been here, but for the Aliahabad
judgment for which hon. Shri Shanti
Bhushan was 1n a way responsible.

SHRI IRENGBAM TOMPOK SINGH
(Manipur): Had there been no Al-
lahabad judgment, the Janata Gov-
ernment would not have been there,
you would not have been there.

SHRI MURASOLI MARAN: I think
Sir, dramatic justice has now been
rendered. Sir, there are many in this
country who demand total abroga-
tion of the entire 42nd Amendment
Act in one siroke. It is obnoxious
because it was passed by a Lok Sabha
which had lost its normal term and
it was passed at a time when there
was a reign of terror, when the op-
position leaders and thousands of
others were bolted in prison, when
the press was muzzled and the entire
nation was made to behave like a
mule. Moreover, it ran counter to
the notion that the Constitution is for
the people—the then prevailing phi-
losophy was that the Constitution
was for a party,—nay, for an indi-
vidual or for a dynasty. This is the
rationable behind the demand for

»

A
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the total abrogation of the 42nd Am-
endment Act. That has also found a
predominant place in the Constitution
«0f the Janata Party. Sir, I want to
.read from the manifesto:

“To call it an amendment is mis-
nomer. It is a befrayal of the tfesta-
ment of faith that the founding
fathers bequeathed to the people
and it subverts the basic  strue-
ture of the 1950 Constitution. It
vitiates the federal principle and
upsets the nice balance between the
people and Parliament, Parliament
and the judiciary, the judiciary and
the executive, the States and the
Centre, the citizen and the Govern-
ment.”

]

Finally it says that the 42nd Amend-
dment should go back, stock and bar-
rel. Now it seems, Sir, as the hon.
Member hag staled, by adopting a
policy of mutual persuation they have
dropped the idea of abrogating the
42nd Amendment at one stroke. They
seem to think that there are certain
.good things in the 42nd Amendment.
. We know there are cerlain good
things also, like the leg~l gzid to the
poor, participation of workers in the
management etc.,, which had been ad-
«ded under the Directive Principles.

PO

-

Sir. zll the good things under the
sun had been added under the Direc-
tive Principles, but the law is one
thing and the implementation is an-
other. So. the common man has yet
to get the results. If there is a feel-
ing that there are certain good things
in the 42nd Amendment, I would
Tlike {0 gay that because of the immor-
1ity hecalse of the way in which it
was bulldozed in the Lok Sabha dur-
inz those days, it would be better

that we abrogate the Forty-
second Amendment with one
stroke and then start discucsions
about overhauling the Constitution

once again. The hon. Minister has
said in the other Hceuse that he wants
ito persuade the Opposition and arrive

i
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at a consensus. But there is a fear
that in the process of persuation, there
should not be any fortunate compro-
mises. Some hon. Member compared
the Forty-second Amendment Bill to
a sugar-coated po.son, to which the
hon. Minister replied that he wanted
to separate the lump of sugar from the
barrel of poison. But I am sorry
that 1n that process of separating the
poison from sugar, some of the poison
is also entering into our system. Sir,
it is because of this compromise that
we have read :n the morning papers
that the Government wants to re-
tain the power of imposing emergency
in the event of an armed rebellion in
any part of the country, but the Op-
position is of the view that emer-
gency should be imposed only in case
of war or external aggression. I think
the Congress people have learnt a les-
son. So they are taking a different
stand. It appears to the outsiders
that they now have reversed their
stand. That is why I insist on this.
Further, we have read in the morning
papers that the Home Minister has
said that 565 people have been detain-
ed under MISA since April. The
Janata Party has given a vow to the
people, a pledge to the people that
MISA will be repealed. But we find
that since April, 565 people have been
detained under it. That is why I say
that in the process of dynamic or
mutual persuasion, or in the process
of separating poison from the sugar,
I think some poison is entering into
our syster.. This is spoiling the image
of the Janata Party. That is why T
insist that according to the promise
given by the Janata Party to the peo-
ple in its manifesto, the entire Forty-
secongd Amendment should go.

Sir, in the present Bill, the most
cbnoxious thing is Art. 31D. If we
go through the words in which the
section is couched and the way anti-
national activities and anti-national
associations have been defined, we
would see that the aim is not very
innocuous or innocent, The aim seemg
to be that anybody can misuse it, abuse
it to abolish any Opposition party in
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this country and proclaim one-party
dictatorship. While we say that the
draconian Section 31D should go, we
feel that we have got specific laws
in Cr.P.C, LP.C. and Prevention of
Unlawful Activities Act to deal with
such types of activities which are
now describad as anti-national acti-
vities. Those provisions in the Forty-
second Amendment can be interpre-
ted to mean that any mass move-
ment whose central slogan is “Gov-
ernment should go0”, even if raised
during an election campaign orga-
nised by the Opposition parties, can
be brought under this definition. That

is why at that time threats were
issued to all parties. Even the CPI
was not spared. So many parties

thought that all the regional parties
would be banned. Some regional par-
ties in haste even added the appen-
dage of “All India” with their names.
In the other House Dr. Seyid Muham-
mad let out a secret that Art. 31D
did not find a place in the Swaran
Singh Committee’s recommendations.
It was a later innovation to create
one-party dictatorship.

Sir, T do not want to say more.
I support the present amendment
and while advocating for the total
abrogation of the Forty-second Am-
endment, T want to say, as a senior
hon. Member of the Congress Party
has said, that in the last 27 years
forty-two amendments have tiaken
place and yet the question even now
. is being asked, who is supreme?
Who is soveregin the Parliament, the
Constitution or the people? ‘That
question is often repeated. And I
would say that the people are sove-
reign.

The hon, Minister, Shri Shanti Bhu-
shan, has started a dialogue with
the Opposition parties—the Congress
Party, the CPI and others, But he
has ignored one major party. He
has not consulted the bigges; party,
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and that most important party is
“the people of the country, the people
of this land.” Sir, we have to find some
method or process by which, while
amending the Constitution as we are
consulting the opposition parties fo-
day, we can consult the people also.
1t is somewhat confusing to equate
people with Parliament., In many
countries people’s will is ascertained
through a  referendum. In Ireland,
Denmark, Australia, Switzerland and
in each of the 50 American States, we
find provision for referendum while
making constitutinoal amendments. In
Australia the electorate has approved
only five out of 32 Constitution am-
endments proposed by Parliament, but
in our case we¢ have passed 44 em-
endments and we have created a re-
cord by amending our
44 times in 27 years.

In Belgium they are following a
different principle. There, Parlia-
ment proposeg an amenhdment. Then
Parliament is required to be dissolved
and Members of Parliament are com-
pelled to seek re-election. Then they
should meet in 2 new Parliament and
then the amendment has to be appro-
ved by a two-thirds majority. '

So also in Denmark. They have
a very strict method of amending the
Constitution there. First the am-

endment should be proposed before

Parliament. Then Parliament is dis-
solved after approving the amend-
ment. After that elections take place
and then the new Parliament
should approve the amendment when
only it becomes part of the basic law.

Therefore, I would request the hon.
Minister who has very ably consul-
ted and persuaded the opposition par-
ties, to consider this suggestion also.
The Constitution should not be allow-
ed to become a play-thing in the
hands of politicians. We should be
serious with regard to amendment of
the Constitution. I would request
the hon, Minister that before throw-
ing out the 42nd Amendment he
should also think about creating some

Constitution.

also:

Ak,
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kind of a rigid procesg for amending
the Constitution.

Thank vou, Sir.

SHRI RISHI KUMAR WMISHRA
(Rajasthan): Mr. Vice~-Chairman, Sir,
I rise to support the Constitution
(Forty-fourth Amendment) Bill which
seeks to undo some of the obnoxious
features of the 42nd Amendment
which was introduced during the
period of emergency. There is no
point, Mr. Vice-Chairman, Sir, in
hon. Members sveaking from the other
side of the House reminding us that
many of us who are in the Congress
Party were responsible for the en-
actment of the 42nd Amendment.
Nineteen months of emergency has
been a watershed in the life of our
country and it is time that we look
and re-examine and re-valuate many
of our experiences and assessments,
not in a flippant manner, not in a
manner of polemics Dbetween one
party and another, but in the interest
of the country, in the interest of the
people and in the interest of the
broad objectives which we have
set before ourselves as a legacy of
the freedom movement. And it is
in this spirit, Sir, that we in the
Congress Party are engaged in a
serious, honest reappraisal of the
mistakes or aberrations that had cc-
curred in the past and I hope that
all sections in this House and all
political parties will join in this
effort. I welcome it that the Prime
Minister and the Law Minister have
tried to tackle the problem of consti-
tutional amendment throush a pro-
cess of consultation and evolution of
consensus.

Mr. Vice-Chairman, Sir, I will not
cover the ground which hag already
been covered by several previous
_speakers, especially hon, Shri Sankar
Ghose and hon. Shri Bhupesh Gupta.
I would, however, like tg draw the
attention of this House to the fact
that it would be absolutely super-
fluous to think that emergency had
been enforced in this country simply

1612 RS—T1.
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because of the dynastic propensi-
ties of an individual, simply because
of the desire to consolidate personal
power or simply because there was
an attempt to perpetuate a small co-
terie of people in power. There were
objective reasons obtaining in the
country and there were also subjec-
tive factors responsible for the crea-
tion of a situation which gave rise
to a climate which was conducive to
the imposition of an authoritarian
order for a period of 19 months. Un-
lesg this Parliament and all the poli-
tical parties in this country go into
those basic  objective factors which
created the conditions for the im-
position of Emergeny and for the rise
of authoritarian tendencies, we will
be committing a grave error,

Mr. Vice-Chairman, Sir, the failure
of the present system of our rolity
to solve the basic socio-economic prob-
lems of the vast masses c¢f poor peo-
ple living in this country provides the
framework in which those who fail
to solve the problems of the people
tend 1o resort to authoritarianism in
order to suppress the voice of protest
of the masses, of the working class
people and of the noor people. I
would like to draw your attention
to the point that I see again in the
present situation trends and events
which should cause a scrious concern
to all of us, and because a discussion
on the dismantling of the obnoxious
features of the 42nd Amendment
should also be an occasion for all
of us to think that again this coun-
try is not pushed into the arms of
authoritarianism. For all times to
come, the democratic freedoms, the
civil liberties, the human rights, the
right of the peovle to organise them-
selves and to fight for the redressal
of their grievanceg must remain non-
negotiable. This is the fundamental
and the most important lesson that
we have learnt from the antagonism
between the urge for socialism and
the urge for defence of humap rights
and civil liberties. In fact, in the
conditions obtaining in our country,
it is only when the civil liberties are
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defended and upheld that the poor
people can advance further. But,
what do we find today? We find that
the Janata Party is already showing
signs which are almost akin to those
factors which were prevailing in
this country on the eve of the emer-
gence of authoritarian tendenci.es.
Their attitude on the question of 1m-
position of internal emergency is @
matter of grave anxiety 1o all those
who want to ensure that never in
future will there be a Government
which could take advantage of Con-
stitutional provisions; and that is why
the Congress Party and other Oppo-
sition parties have taken a position
on this. The Janata Party is equivo-
cating on the question of preventive
detention. As the hon. cpeaker pre-
ceding me said, not only more than
500 people have been orrested under
MISA after they came to power, but
also they are equivocating and trying
to make provisions of MISA a per-
manent part of our Statute Book by
amending the Criminal Procedure
Code. There is a growing intolerance
towards the working class and the
agitations of the working class. The
firing in Kanpur and the attack on
the working class people in various
parts of the country again show the
some spirit of intolerance. We also
find that there is a chaos in the field
of education and there is increasing
resort to State violence ugainst the
people. There is a general decline
in the quality of administration. All
these, Mr. Vice-Chairman, Sir, are
factors which provided the setting in
which Emergency was imposed and
authoritarian tendencies came to the
fore. All these tendencies which the
Janata Government is again showing
is a matter of serious concern. Mr,
Vice-Chairman, Sir, it is not what
is written in the Constitution but it
is the first stem of acquisition and
emergence of a personality cult which
ultimately leads to and gives rise
to authoritarianism. I am very sorry,
Sir, that today, this very day, we
find on the Boat Club the repitition
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of the same vulgar drama of manage-
ment of image-building and collect-
ing people by trucks and other things.
I wish Mr. Charan Singh, who is
having his birth-day celebrated many
happy returns of the day, But for
the same vulgar drama which was
enacted earlier for building a cult
of personality, for image-building of
an individual is there. You find there,
Sir. that the difference between the
State and the party and the party
and the individual is disappearing.
On the Government poles which can
be used for putting up festoons only
on a national day or when foreign
dignitaries visit the country, we are
finding the birth-day festoons put up
to celebrate the Home Minister’s birth-
day. Every individual has a right
to celebrate Dbirth-day. But, it is
only after he became the Home Min-~
ister of the country and having the
Janata Governments in the neighbour-
ing States, that all these transport
facilities are being mobilised to have
a big show, a big tamasha. Putting
posters, raising of slogans and all
these things we have seen in Delhi,
in this capital city, weeks after weeks
and months after monthg before that
whole climate for authoritarian ten-
dency for personal power and for
individual nepotism was there. I
would like to warn the democrats
both on this side of the House and
those sitting on the Janata Benches
and any other narty to beware of
this tendency. If you succumb and
acqueesed into emergence of a cult
of personality, you will be commiting
the same grave error which gave rise
to the authoritarian tendency.

Mr. Vice-Chairman, Sir, T would
also like to draw your attention to
the fact that unless there is a na-
tional commitment for the defence of
civil liberties and to fight against all
the anti-demoratic fronts whenever
they appear, we will see that—may
be a Hitler may not be born—a Hin-
denberg will be behind them. There-
fore, this tendency must be fought
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from within and from outside as

well, PN

1 congratulate the Hon. Law Minis-
ter for the removal of Article 3iD.
The whole concept of banning of a
political party or an organisation is
alien to our jurisprudence, In our
country it is an individual who can
be held guilty for ~ommiting a
crime or an offence. If you ban a
political party, you are banning an
idea, and it is my personal view that
political ideas including ihose which
say that use of violence may he ne-
cessary for a social change, as long
®as they are ip the realm of ideas,
nehody has a right to suppress those
ideas. Who knows what hListory will
prove? Of course, the State which,
in the final analysis is an instrument
in the hands of a class which would
Jike to use suppression and coercion,
cannot be expected to gloss over if
actual acts of violence are commit-
ted. But, Sir, this Article 31D gave
to the executive very vicious and
very wide-ranging power, and, there-
fore, Sir, I welcome that this is now
being given the go-bye,

I also welcome the other clauses
of this Constitution Amendment Bill
* regarding the High Courts and the
restoration of some of the powers of
the High Courts to go into the Cen-
tral laws.

Sir, the Constitution should essen-
tially be an instrument of social and
economic change. It should be an
instrument for the fufilment of the
aspirations of the people. Unfortu-
nately, the Janata Party has not so
far done anything to show that it can
build. Of course, they ore engaged
in cleaning the debris which is good
as far as it goes, and they are enga-
ged in dismantling which is good as
far as it goes. For example, in their
election manifesto, they made a
commitment to the right to work,
and they are talking of having a big
employment strategy. I demand, Sir,
that when the Law Minister brings

[ 23 DEC. 1977 }

Amdtp Bill, 1977 198

the next instalment of the Constitu~
tional amendment Bills, it should in-
clude constitutional guarantee  for
employment, the right to work. Con-
stitutional guarantee for employment
is the first condition for the existence
of a ctvilised democratic society. With
two crores of Indian peonle being to-
talling unemployed and many more
underemployed for a greater part of
the year, we cannol expect to have,
what to talk of a socilaistic society,
even & decent civilised society. Un-
employment is a curse. Therefore, on
this ¢uestion, I am quite sure, there
will be total agreement and unani-
mity amongst all sections of the peo-
ple. Therefore, when the next Con-
stitution (Amendment) Bill comes 1
hope a constitutinoal guarantee for
employment, the right to work, will
be intluded. I also hope that the
Government would agree op the ques-
tion of Emergency, they would not
like to keep with themselves the
power to declare Emergency on the
ground of armed rebhellion, internal
disturbances and all that. Experience
has shown that even when it was so,
with armed rebellion in Nagaland,
Mizoram, etc. it was possible for the
Government to deal with it without
declaring Emergency. So this is a
flctious argument which the honour-
able Minister of Home Affair; is
reporied to have put forward in his
meeting with the Opposition leaders.
It is only in case of external aggres-
sion or a war that it should be there.
I am also quite sure that other am-
endments which limit the Centre’s
powerg to intervene and  interfere
unduly in the jurisdiction of the States
will also be given a go-byz. Before
I sit down I would only urge upon
the Janata Party members and other
Opposition  lecaders to consider se-
riously the question of education. I
am personally of the view that edu-
cation should continue to be in the
Concurrent. List. There are a variety
of reasons why I am advancing this.
The teachers’ movement all over the
country for which several thousand
teachers in UP themselves have gone
to jail, is of the view that their inte=-
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rests will be safeguarded. And also
the whole attempt to build a national
educational system does not mean that
the diversity of our culture and of
languages should not be there; it
is not just to bring it into the Cen-
tral List, but in the interests of na-
tional unity and integrity, in the
interests of building a healthy edu-
cational system and in the interests
of teachers and students. I urge the
Government to agree to keep educa-

tion in the Concurrent List.
. EER TS T

With these words I support this
Bill and I hope that not only by am-
ending the Constitution and removing
the obnoxious features of the Forty-
Second Amendment bup aiso in ac-
tual practice the Government will
discourage the emergence of a cult
of personality, misuse of State power
for promotion of 1individuals; and
that alone will guarantee that autho-
ritarianism will not raise its head
again.

SHRI VISWANATHA MENON
(Kerala): Sir, 1 welcome the Bill.
But I would have been happy if the
honourable Law Minister had brought
before this honourable House a Bill
to repeal the Forty-Second Amend-
ment Act. Anyhow he has brought
a small portion of it and he is promis-
ing to bring other provisions also.
The Forty-Second Amendment was
an act of political despotism although
Mr. Bhupesh Gupta tried to paint
a picture saying that there were some
good things, that some bpeoOpie were
having a good opinion about it but
that their opinion was overruled. My
humble submission is we see the
Forty-Second Amendment as an Act
by the despots of this country, (In-
terruption)

AN HON, MEMBER: No,

SHRI VISWANATHA MENCN:
Emergency came to this country nat
because of any political sitwation but
because certain people wanted to
have power in their own hands.
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After the Allahabad High Court
judgement, when the power was go-
ing out of the hands of Shrimati
Indira Gandhi, she created a situation,
organised processions, organised rallies
and brought this emergency...

SHRI KALP NATH RAI (Uttar
Pradesh): What about Constitution?

SHRI VISWANATHA MENON: I
am coming to the Constitution. With-
out speaking about the background...

SHRI KALP NATH RAI: You are
speaking politics.

SHEI VISHWANATHA MENON: 1
Yes, it was all politics. The Consti-
tution also became politics and the
Forty-Second Amendment Bill was a
political weapon... '

SHRI KALP NATH RAI: That gave

priority to the fundamental princi-
ples. ..
THE VICE-CHAIRMAN (SHRI

U. K, LAKSHMANA GOWDA): No
interruptions, please. ;

SHR1 VISWANATHA MENON:
You will get a chance tv reply to me.
You used the Forty-second. Amend-
ment Bill as a political weapon to
finish the opposition. You used the
emergency as a cover to do all the
things you wanted to do. Because
you had a brute majority in the Lok
Sabha and you had a brute majority
in the Rajya Sabha and therefroe you
passed it saying that Parliament was
sovereign, This is the kind of so-
vereignty of the  Prhiament...(In-
terruptions). Do not try to scuttle
me. In those day of Emergency T
was alone fighting here because my
other comrades weare either under-
ground or in jail. At that time also
I spoke against the Bill, Therefore,
do not try to scuttic me. T have got
my own views and do not think that
by shouting or with your majority you
can make me sit déwn. T will say
what I want to say. Then only I wilt
sit down. I have been sent here to
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speak. You car answer me later on.
1. heard the Congress members speak-
ing and I heard Sa.i Bhuresh Gugpta’s

speech. I have alzy gop a nght to
speak.

" THE VICE-CHAIRMAN (SHRI
U. K. LAKSHMANA GOWDA):

Please proceed.

SHR] VISWANATEA MENON:
Coming to my wnoint, emergency was
a political weapon; the Forty-second
Amendment was a political weapqn

wand the entire atmosphere was poli-
ticalised. The Indian National Cong:
ress under the leadershin of Shrimati
Tndira Gandhi wanted to bring fas.-
cism in this countiy through Consti-
tutional method. In order to bring
fascism in this country, the Forty-
second Amendment Bill was passed.
Many of the Congress speakers, in-
cluding the speaker who preceded
me tried to be very apologetic and
saic’l that the situation has changed.
Of course, the situation has changed.
Even now, because you have got &
brute majority in this House, you are
trying to dictate terms to the Gov-
ernment as to what measures they
should bring before the House. Is it

#not a fact? On the question of this
Bill also you wanted to dictate terms
and Shri Shanti Bhushan and Shri
Morarji Desai succumbed to your
pressure. Is it not a fact? Dut, do
not forget history. You had a brute
majority earlier also. What is the
position now? You had a brute ma-
jority in the Lok Sabha. What has
happened to you there now, after the
election?

SHR] KALP NATH RAI: We will
get it again.

THE VICE-CHAIRMAN
U. K. LAKSHMANA GOWDA):
running commentary.

(SHRI
No

SHRI VISWANATHA MENON:
One fact remaing that the peopie
cannot be fooled so easily. We are
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all elected indirectly whereas the Lok
Sabha has been elected by the peopie
directly. The people are sovereign.

The so-called sovereignty of the Par-
liament is a myth. What is the so-

vereignty of the Parliament? We
have seen the  sovereignty of
the Parliament where you had
the majority. The sovereignty

of the Parliament is the sovereignty
of the ruling party. Is it not? The
Congress had majority in the Parlia-
ment and therefore they passed the
Bill without any difficulty. Here
also they got it passed without any
difficulty. Do you think it has got
the sanction of the sovereign people
of this country? If that is so, if the
people had given their sanction for
the Forty-second Amendment which
you brought forward, you would have
got yourself elected. But vou did not
get elected, so, the clear fact is that
in  this kind of democracy, party
rule, party majority and party do-
mination are there and it is there in
this; House also and so, you got it
passed. Therefore, do not talk about
the sovereignty of the Parliament or
the supremacy of Parliament and all
that. (Interruptions). Now, Sir, if the
Parliament want to change the basic
structure, they have to go to the
people, they must get the sanction
of the people, and without that, with-
out doing that, if they say that they
are supreme and that they can get
passed everything and so on, the
people will reject it. That is what
the Constitution (Forty-second Am-
endment) Act has proved and
proved beyond doubt.

SHRI KALP NATH RAI: We shall
come back to power again.

SHRI VISWANATHA MENON:
Sir, I will now come to one parti-
cular point about the Janata Gov-
ernment. The Janata Government is
looking so much dignified and they
have become very much compromising
in their attitude and they want to
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take everybody into their own heart
and, so, Sir, they are always talking
about compromising and all that. But
they have forgotten those days when
they were put in jail and treated Yery
badly. Now, two things are possible.
Either they are going to change 10
the ways of Shrimati Indira Gandhi
or, if they want to act according to
the mandate given to them by the
people who have voted f{or their mani-
festo, they have to have a confrona-
tion with the forces of reaction in
this country and in this House also.
I know that even in the Congress
benches there are various  groups
which are fighting between themselves
and I know that and after the 3l1st
of December, something may cmerge
also. So, Sir, now the Janata Parly
should take a stand and decide to
act according to the wvromises they
have given {o the people through whose
votes they have come to power. They
must take the stand that they would
act only according to the promises they
have given to the people. But, if they
are going to act according to the whime
and fanciegs of the Congress Party
here, that means that they will have
to compromise and they also will have
to go away just like Mrs. Indire
Gandhi. Whether Mr., Charan Singh
becomes the dictator or Morarjibhal
becomes the dictator does not matter
to me and I am not bolhered abourt
it. I am not bothered about it at
all. But I am bothered about the fu-
ture of the country, the future of
India.

SHRI KALP NATH RAI: Mr.
Charian Singh is the Hitler of India.

SHRI VIQWANATH MENON:
But our lady Hitler is sitting in some
corner now. So, we can rnanage with
the male Hitler also. Don’t worry
about that. We have managed the
lady Hitler and so also we can man-
age the gentleman Hitler. The lady
Hitler has already been finished. Do
not worry about these things. Sir,
I want to stress on this point. I

would like to say that the Janata
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Party should have the courage te go
before the people and act according
to the promises it has made to the -
people.

Also, Sir, on the question of the
MISA, they have brought forward a
Bill and T have gone through the draft,
There is only one sentence there which
is according to their manifesto and
it says that the MISA is repealed,
and the other clauses are reintroduc-
ing the MISA in this country. So,
the Janata Party is also going to rule
this country like Mrs. Indira Gandhi |
with the help of the MISA. If that ¥
is going to be the idea of the Janata
Party, my humble submission is this:
“Your idea is also like theirs and
your days are also numbered then,
because the people will not tolerate
that.” The people are fed up with
this kind of detention without trial,
this kind of detention through dicta-
torial methods and this kind of des-
potism. If they have been against
Mrs. Indira Gandhi, they will be
against the despotism of Mr, Charan
Singh or Morarjibhai or the des-
potism of ‘X’ or ‘Y’,

SHR] KALP NATH RAI: Mr
Charan Singh. &

. - . .
IRES S0 BTN PoY LI G

SHR1] VISWANATHA MENCN:
Why are you so much anxious about
Mr. Charan Singh? I do not see any
difference. If Mr. Morarji Desai
opposes this MISA will not be there.
So, I put both of them together., I
do not iry to distinguish between them
as Mr. Bhupesh Gupta does, when
he says that Mrs. Indira Gandhi is
progressive, but Mr. Sanjay Gandhi is
a CIA man. I do not agree with

these things. Whether it is Mr. George
Fernandes or whether it is Mr., Charan
Singh or whether it ig Mr. Morarji
Desai, this is the Government and
with their consent only this Bill has
come before us., We cannot ailow
such MISA to be re-enacted and such
powers to be given to this Govern-
ment., When they fought the elec-
tion, they promised that they would
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repeal the MISA. My humble sub-
mission is that if the Janata Party
wants to do justice to the people, it
should act according to its preachings
during the elections. They must act
according to the promises, and not
act according to the whims and fan-
cies of Shrimati Indira Gandhi and
their stooges.

=t Ty fag (TS ;- SaEaT-
e Wgrey, 39 faw 1 awdT F9 gu
AF IW A A @i @ F wme qgen

AT QT & 1 A &Y ART ;yqewy v L

(Interruptions)

s FEEATR TG : AT €T A1 9 39
99d |, . . (Interruptions)

st At fag : wAw TEfaU S
w1 ¢ {7 ugt ag faarg o 8, SO
g ot faag ot fF gEuzA FA 8 7
qrEa yar fRed g 7 aEwe aar
& U o1 ofeTg ' arq g1 @497 3@t
AT A qF FT &7 HIT AT 7 I F
feor T wrasite o=n G & w6 @
s & fafga & 1 S5 o FdT g4
T F1 fqar HiX 98 "<on ag fwar
F ag aw foiv fgama & 41,
foregiy e fFaT 9T 39 FTA 1 Ag W
oIS F7 @ & O 39 O TGl H
TURE § g A FA, AIA O
qmit ®1 gW A1 @ E W AT a4* &
TAFIN FE THE Y 2 §g | Tufag
g feafy o7z & 5 =@ 757 & a8
fagre wa-geafa & wifa fFar smoam
# sg =g g fF agt e S gEd |
ST FET T & M qT AT F AT FGT
ws fF QO #7 Q@ 4 2at sfag gmgT
fadias %1 Ag@ T T [AQ TF AT
F1 faer @ AfEy AT SERT AR
FIA HAT Y AL 0 A LR agd
21 SATET I T ey Jifq "ot
T &, TET wET MO § | § wWaAq
¢ s 7 AT Y Y & 1 A A
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JH oA =g AR Ffow FwAT
wnfge fF qr #1 Q@ o fadga § g,
o g § weEe wer S
far & @ sawr g2 & 2 s
T, oA sgr M@ A § Iy
X wAr Jfgwl q¥ wf g
226 g §9 39 FEq WY =gy 41 fw
W 4N gl &1 sgl  dsAr
T g&aT & | a9 Svg "egd aim &
TIFAT FT AR AT gRT
Teifaw qmTEr ger g, Afes
AT FT JEATATE FT qG9 FQT
™ FTAT 9gaT § 3 faow § de¥
ATAT FT FIAT 94T & | qA fa07 g2y
¥ o7 T AT g Fo7 T AgT WA
THT & 7T 8, Taf & Sy e
g ag ol At 3o feAi Wowqwa
@'ﬂTI, .+ (Interruption)

wax fZA § Sufag St F1 9@
Fartar § T quAT oy gofag ofr Fv
T @ | § Haw! S0fag o 71 agq
T waq qugar § & Jsa gg, aiw-
Hq™e FXQ e AT R F1E ARAT AT
AT § q@l Fad ITag I8 T g !
sifaq ®T F< qE FY TEIA &, Tg TEqA
Y uw § o wixd fawey @ &1 st 81
SEH FEANT AW & | T T AAFTF
TR & fAU WO ‘w1 OHT W3
qqs’ 3HH foraT g 97 g g4 AT
ar | sadr " gmfag FT feam
§ gaaar § fF AW q9w W AEN
M ZE FIE H wF 7 7t Nifeq =afsq
&1 wfgwre ar ag sut amg fawar

Afgw |

g aw Sfaq FEr o §, ;X
TR WA qEET q S FT SH
SR AV AT UF a1 FE! | TF d1 Iegi
FgT {5 arq &1 qra ag 4241 "fagme
doee fqams T FT A1iE o,
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[ o) et s | e e
fazes wear =fgm o, gay %3 &
%729 ¥ fau qfsas & qra STaT 91fga |
oy ardy gifeat ¥ arq @ § AfwT
i & 74f 987 | Fig F 91 A faar,
FAT T I3 q1 7 T A K T Iq4 ag
fagrz @ | A IFCH R A ST IAH

qewg q4Y & GFTAE QI a2
5 po., & ag waan g 5 et ot dfaara
1 fifors adf gar =nfga | fafe=a
w7 { wfgarq F1 D047 ZrA1 Frfge | I
BRI Gfqema AT T qHY gH W QW
A qAIFATEY FATH FT TAFT FL DA
A7 A 37 2w § Mooy F1 qATq fHwar
AT AFAT & 1 g IT A AT IIEI
HIF AMA qE TgAr Arfge {9 I
# dfqura fefss ) gofag § ag @
T a2 Fgar =gar § F gar "qlaam
- FT FAAAT GGT ASST g

ZAT F1A7 AAT ST A AW A
qe A8y &, At wew HdAr S &3
gT &\ A FTAA HAT ST H FIAT FA1gaAT
g % 5a ofv g 391 | "faum § w1
Fala T 71, A2 9 I JAAAT-
AAT FT qGTT G AT FE AU FTAA
2, a1 fadag &1 qreET g1 v acwe
AT GIEFIE AT I F1E § qa9 a7
AT | T St 9 F qIE F IR A FIE
FIEAA FAAT TG AT IART AT FE
T g ®12 & Faw f&ar 7@+ § qar
qiEf #T FLHL FT &AM IqF AT
HqoT g F1 oA feamEr =wgar g o
IAH T A7 & f STar arEf 7 g
Ffaera 4 garaT FF qAT wawrq
7§ N9E & qgFTT FAAT F&F
T 3 & Aqfgwre 1 |fqgrr &
TEAY | AT qIEf F T9-9d ¥ ag

[ RAJYA SABHA ]

Amdt) Bill, 1977 208

T TA6T JIT T Fg7 TE g | IAAT 7
H§47 ARy & a8 fqasT F@T AT
Z fF wa q dfaaa Fdaga s w1 0w
weqel fadr ™ ar 429 w@fFaTT Fona

% fac s qu faq ag ar 39 a@@ .
9 19 &1 A eA H @ AT gAry -

qrEf & =remT-ad § ST J1q w4y w8 F
IAT AT XA F AFFT FT q9-
a9 AEH F @ Fr =g
# waaar g fF N9t & wfaFwr 1 ger-
FT I qeqF AOTCE FT FMT 4 T
iy Gfqum & wifws s 7 ao
ar zad tHaT &1 w15 grafta 7 grir
ag g BF Tar FAr fefawa a8y §,
Ifea F& ST TIAT & | TATU FHYAT
T FET § H@L qE g1 AfEw
faodr @@ &t FIAT A FET §
FZT WA AT | 98 WA 7T &Y AT
=i | T wFT T S T AT w7
S19ET F1 TIE TET IGAT AEY ) T7 A=
g GTEAl F 7 HY TR FT 979 el @ |
THIAT &§ 7g T 1L I FgAT TR g
fF dfqam & @ F&F T F
TET T gEAT AT A1ZC W} SEE
TATT 9T SAF ANTIGE &1 HTH 27 F7
gfaFT< dfaam § mfasr frar sm@r

%rr%qu”

T,

TF gAY A9 # g FEAT g
2 6 5ta g afqema ¥ ag dureq 50
ST G § AT gH gEL TEEE 9T ST sA
AT STigT | diquTy ¥ gty & wraey
& afyseft dmer & wer WAt F uw fazst
37 2 foi 17 3377 #2718 o 222 el
F¥ T & srret FY ST ATfey H Ty
F HgFr #1 afagr & wee fFar s
AfET 1 AT FT Y ;1o Fo fasy qer
wWH 1 I AT F qE 799 T JT
TR aaF 1 fa% far o Fe7 5 ag oft
qRaAfadt Fec g | & aawat g % ag

i
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qRaATAdr Foe G &1 TEA o |
Az g7 F TR AFAT A F I
fafg el M gr v ag s & 7
gAY o & fFET, 91 o9 qF  qafed
1T ATAT FAT FT TG IS N
§ oE UFAT F g § qGHL AT Hio-
qrEEt #1 gL F T @ AR
ot s syt & fau s @ )
TH A F WL FT aF [(FAMEI H ah
7T w eanw femn mm gL L
(Interruption)

sl F:T A1T Y IAT TIW BT
TAY U T FOT ST 5w faswy
& AT ATS TE § | THL I FU FTC
=7 rofag & w°7 e &1 wam av O
TIT WE AT VR B ..

(Interruption)

st aeRt fag: ww A7 wWish
g4 ag A & f frai &1 w3 aw Sy
VAT FET TET § qF AETT F AR
wiET F1 TEed &4 & fam dqfqum ¥
- goiga fway Srar wnfeo dfqua v oS
st & wfawre 21, a8 wai & fag
fain gragm f@ar w@rafeg ) aiE)
F mify® fgFmq 3\ ata €1, W TFAy
F aw &1 AT yraw faFEaEs
&y a1At 1 dAfaer ¥ gfgfag & amr
qrfz | g8y T FY UM T T w9, GOl
¥ mwgv uz REE FREE gETy T
) F gumar § fw awe g FwoH
feami #1 aga fear qEATE AT SO
fauw fadr &1 foar ady gmr =ifge
FEATY 1 &1 faegs; q&r gmr Ffgy 1
9% foam off Fo= 7.7 AW § e A
q W £ gafae § #=ar § F 9
T F qIF g § asewr @ ¥ R
gq fu F<ofag &1 9g F77m9 S0 71
A%l " G R T
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ugi 97 difew vrzEE & A H
ary 95mg 1% &1 g fedt & |qv w7 W
# g F oaafusr N gEew o
21 a9 & HIEV 18 T F7 & ST |
AAAT-ATEN & wATa Arqunog F W T4
ata &1 5% & 1 zafan e F19 war o
4 fqdss & fF zo¥ 9 T a1 Srer
S0 AT Hwwar dfagr dvraT faduw
wF W9 ww o1 gay fRiewd ww ¥
THHT ITFYTA FET =IE0 ) Ia9 WEETaT
A AW 21 F IAA 18 T@Ar ZED
ATt 5o 307 F ST § SArAv e wt W)
HIT T AUGHT FT TTRHTT Fva =Y
avFT faer |

¥ F391 9gm ¢ 5o @y =
FIW IEWT AT &, TE UF A¢ FaH g,
agr frar wew g dar 5 g
segfaee qEt & Aar &Y AW TOg Ay
F w1 (5 3g ar ¥ nfuw ¥ ules Sww
F a1 fear-faay =3, fafww ae)
F A & amawid F, foadr WY
W qEAfa & 9% g, 398 7 Taet arar
AT § W THY SR qIRiA
& o A= & 30 o9 guv fauus
F1 AT & | gfE TF 9 H1q 4w
a ot & g N foadT smaar gw F¢
apd &, feasr O garasi w1 gaifua
F & W€ 8, SFT fAfewa w7 &
HATTARY AT4T ST 1T IFF 17 I
fa<rg F3F §, @ famd gvwar ffeg
&, 9g 99aT TH I8V LT ag Suer F
fe SHET 9qET F7 F AT T @
¥ 127 wedi & @y & g fagusw a7 Jee
T I FIAT F

*SHRI E. R. KRISHNAN (Tamil
Nadu): Mr. Vice-Chairman, Sir, on
behalf of All India Anna Dravida Mun.
netra Kazhagam, 1 rise to say a few

*English translation. Original speech
in Tamil.
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[Shri E. R, Krishnan]

words on the Constitution (Forty-
Fourth) Amendment Bill. '

During the Lok Sabha Elections, i.e
the Sixth General Elections, and during
the Elections to the Assemblieg of
North-Indian States, the Janata Party
solemnly assureq the people that the
42nd Amendment of the Constitution
would be repealed lock, stock and bar-
rel. The President in his Address to
both the Houses of Parliament pro-
mised that his Government would in
the course of the year bring forward a
Constitution Amendment Bil] which
woulq repeal the 42nd Amendment in
its entirety. It is easy to give assu-
rances galore when the Party is not
in power. It becomes extremely diffi-
cult to implement them after the Party
assumes Office. The Union Home
Minister who stated that MISA would
be repealed is now feeling the neces-
sity for Preventive Detention Act. It
is perhaps on account of this Act. It
Amendment Bill does not contain any
provision for repealing MISA,

The gap between political expe-
diency and conceptual conviction on
the part of Janata Government is
widening and this Bill is illustrative
of that. While 59 Articles of the
Constitution were affected by the 42nd
Amendment, this Bill concerns itself
with only 9 Articles, Is there any-
thing wrong in saying that this Bill
is unfortunately the consequence of
political convenience.

I would now refer to certain impor-
tant features of this Bill, It has been
ustated in the Statement of Objects and
Reasons that there have been thou-
sands of constitutional cases affecting
the political rights of our citizens pend-
ing before our Courts. With a view to
ensuring judicial independence and
freedom of action for our Judges this
Bill has been introduced. 1In this
context, I would Iike t; know why
Article 226 of the Constitution has not
been brought back to its pristine
purity. The Law Minister circulated
a statement also in this regard. What
has happened to that statement? The
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Deputy Leader of Janata Party in the
Lok Sabha, Shri Shyamnandan Mista,
has taken strong exception to this
lapse on the part of the Law Minijster
Though our Law Minister is not present
here, his colleague the Minister of State
should convey the feelings of ‘he
House in this regard and get the clari-
fications in this issue.

It is strange that some Congress
Members have spoken in favour of
Article 31(D). The former Congress
Government introduced this article
31(D) on the apprehension that when
the States demand more powers ‘or
the purpose of solving the people’s
problems it might create secessionist
tendencies in the country. It must be
appreciated that the States are the
immediate organisation to look after

the needs of the people. Naturally the,

State Governments must have certain
minimum powers. In a democracy
there must be freedom for political
ideas to thrive through organisations
so long as they do not undermine the
unity of the nation. It is also the duty
of such political parties to awaken the
people so that they are able to demand
ang exercise their jnherent and in-
alienable righls. I extend my whole-
hearted support to this Bill which
repeals Article 31(D) much dreaded
by democratic-minded masses of out

country,

I am not a lawyer, but I would
like to refer to certain apprehensions
of my Advocate friends. I demand
clarifications from the Law Minister
on Section 4 of this Bill, which re-
peals Article 131(A). Besides, some
new provisions have also been incor-
ported. I am afraid that the ordinary
citizen’s right to have justice will be
circumscribed. There is the common
saying that Justice delayed is Justice
denied ang Justice hurried is Justice
buried. The Section 4 needs clarifica-
tions from the Law Minister,

I would give a classic instance of
how justice is delayed. When Tamil
Nadu was under President’s rule in
1976 a Special Court under Justice
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Samikkannu was constituted to in-
vestigation, the allegeq defemation and
misappropriation of Rs. 1.5 croreg in
wheat scandal by the former D.M.K.
Ministers, While the investigation
was proceeding, the former Chief
Minister Thiru Karunanidhi took the
case to Madras High Court on the
ground that the Special Court had no
jurisdiction to investigate the case, as
a Commission under Thiru Venkada-
dhri had been constituted specifically
for such purposes. When the Madras
High Court dismissed his plea, Thiru
Karunanidhi appealed to the Supreme
Court against the decision of the High
Court. The Supreme Court issued a
Stay Order in this case. In the session
of the Tamil Nadw Asesmbly convened
some four months back the Venkada-
dhri Commission was dissolved opn the
expiry of its three-year term through
legislation. But, the Supreme Court
has not yet vacated its Stay Order.
Through this Bill the Supreme Court
has been restored to its former glory
und I am sure the Supreme Court by
exercising its power will vacate the
Stay Order immediately enabling the
common man to enjoy his right of
justice and the criminals to get due
punishment.

Sir, it is now nine months that the
Janata Party has become the ruling
party at the Centre. It is four months
that in almost all the Northern States
the Janata Governments have been
constituted. Yet there is no indication
that the Janata Government is going
to keep up its plighted word to the
people that the 42nd Amendment
would be wholly repealed if the
Janata Party was returned to power.

Having  brought forward this
Amending Bill repealing 9 Articles of
the Constitution as modified under
42ng Amendment, I am sure that the
Janata Government at the Central
would bring forward a comprehen-
sive Constitution Amendment Bill in
the ensuing Budget Session of Parlia-
ment. B P

Extending my support to the Consti-
tution Amendment Bill gn behalf eof
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my party the All India Anna DM.X,,
I conclude my speech.

it Wt aE e (fagr)
SIFITERE ST, AT qw qag F e
AT FWIgT 2C § SN 429 oy A
a<r F97 3w F v 1 =+ & 9y qy
7€ § afex g g9eT ¥ 3w &F 9 AT
#1 Igfaa frar a1, SEfea € a8 a<
faar afex 42 9 SOET F1 0F HYAE
aar fear war o, gows & Af
feat aftw o 9w 37 ware fF wu
a7 | it & QAT Y Aear g 1 & Srar
Pl sichara s &
aurT & &% fga § & 1 I9F1 ITTAT
& ST wwqar | zgfee @S SEar
FTFTT AT 39 9% faam T 757 g foaw
A F IEW F AT O f wew fre A
qT ¥ 91 fF wegw adr feafa &
AT Al 42 F AT F7 IT &, g
FE AAT g agr & BRoTEwr Ser
feat ST 1 WOET FAT< TR AT
T3aT f& THEET ITT ST AT S )
423 GNYA ¥ 59 HEfFT AT 59
Ay o Fa 10-11 AT 1 THA WY
Ty wEPw & faar ss & fag
HIGHT TTET« K7 FTH HrEAT TS9T
g & fau ardtea 368 # forawH
foF FIETIIF FT AHT FIT FT T19GH
& SEET W AR dFR FwifEd
FEAT TN AT Jg UF WY I TE 8
ug 91 3@ arq g, 39 9T FTH AT
g | ST AT qief & THo dio g
g wel a1 fF zEd dgm s fear
T | UG ETL & G UF F S0
T aifs oFR aqEdr € zad on
oy wrElwe & W7 ams ¥ sHfga § ¢
AL TTHT ATT STEAT &7 HAIFT TR0
&l N FIfE ST I Al N F
qf@ad &1 FH AT T 3 98 ¥aF
gg T FT gha AR FHT AwWE AW
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[ = wrar qraar e |

FFF | F7 A4 FT 9KF ? FH0F gAA
St gar £ fr giie w18 §, griwe ¥
ar AL FE T A A7 1T § F Faq
FEAT F TrEAEAA FT FW FQ T,
Iq%F a1 G | AT IF Z2AT 4
T qUIT FT 9fqdq 8 T qF9q
9 427 WEA ¥ G 368
FIHET AT T AT THEEF A0
TATS FT qfeqdA FL TFT & | ST
T gfla FE F qfed o+l fr aam 37
qf@ I 98 FT aFq § | A aF TAT
A3t Jar a7 v 3 afvg i T awg
sar #r sfafafe g8z & «fedr i ag
Fq w37 § | WG THFET T Aiq
fRT & AT T/ THTX HAFT FIH FT 7147
gAV g O T8 & | B wrawi arE
a1 g fF ATy 97 aiweq F1 Al
faar it o WA F ATAF A | F, Ik
RHATAT, AT T A0 qrQF G famr
A8Y g0 FF M0aT gAET 37T 970 foam
£ 5o gaa F WO AR Hwaw W
916 ¥F T4 AR FTAHLG TF AT G
T | FEET AR qAGfaE A g
i« frew 7 & wwg Sar fF g
% frg @ 57 & 425 g F wax
ZFfrq o FY FRAT 9T HIX AFHTAT F
FAT T GZAT TT g 74T, 99 TS
Fraar | § 423 FaigT F qF AT
& wmar g fv sesr o Afw
9 o1, Afgw W AT T AT I
#ai &1 fAw@T § swen< groar
gqqr & [T Fwar g 1 qfFwT Ay F
g3 A, IR F G ;mfzwen U
& gar &0 g WA qwar § | ag
I RQAT—— FI3 W GFR F—
AT IAKTF 7 A AA@ifaw cgly
¥ gar § qftadq #ar g 9g 99

IR AT AzFA 368 &1, ad
gW 99 AT Tg9 F4T; qF @
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NG T FIT 2, Hq AT FT qf-
AGT TG &, W IR FEH AW TFY
TR QU T AFT § 7 ag W W
gamfer gw & 1 wiw arg av Ho
Fro TFo FI IEAT U § | ITF K
auadr g, 9T Iamfew I 0¥
fegeam & ww 1 afwads wm
FifAg | iz 368 w1 Jar Fgar
7@ FT | GOW FE F JA F qrE<
IFT AR ZE A w1 oA fefegw
FIE FIAEALT T FT AT AT JATH FT
qf@dT FT qFd & 7 TN F qHA
¥ | i § @ a5 TS iy v
g | B A T§ FT A §, g
g, ®d FA F 1 W E TN
D e il

TAH FIT TF AG TS UL @
fegmm ¥ wfgam # af@dT g
TF & wagT g W & 1 ag
dfgam & ag W F71 walew FFAE,
T 2 Y wreAT Ffgam ¥ awdr g
AT AAT Aedl Seav qfadw, oar
fF mfeqdr @ H gar § SHT AHs-
Yz g1 @y &, Fgamr g arfed
g AW a1 FMT & fanew &7
whram & fadwe § R AR FEwal
g 1 W erEERE e A gwe!
Ff5aTE 2T & g9 SuAT AWAT &, SEHT
T FFA FE W | IART AT
¥ o A @wy a7 FT H grar &
§ qrar o T 1 & oo ®
AARAATE AT H SAAT § A AIF qTHA
FEWE N

77 T W faw o owmwr
gfaqe # dMmgs =Er T g-—-10
ar 11 w=HT §, TWH @ fged W
fifstg | oF a1 q9q a&0 & Faawr
® @a FWT §—31(T)—awr &
ag-few & @@ Fwr § wifF o
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TR 4230 GWUT ST 9T IA I TGH
g o § 3EE q { wuAT gOAr
T 9% 7T AT | I T A A FT
a1 ? 39 ¥ fem gam § HA P @g
IuFT @w ¥ fady far ar, 917 faw
form ar, wiog Tl § @y gu A, w7
ag fords & Sfess #§, i< oo 75
fadu gt §  wifw | Afws o= o
g1 WggH FT @1 § fw gArdr auef
& F €Y AR ST 9 T |} OE a7 FIAT
frre § 3@ 9% 9, o9 99 F AT
J ax #< e 2 5 7a fadaw &1 oW
foFaT ST | SEH D TT AL E | SAHT
§ e FT g AR dR-faa & F@rE
arey o fgear &, SEH gHH AR ¥
qra WX gEFE & qax foa ava &
forT 1T F & qrE A AR W E EiE
FIE F TR I, GEHIE & AT HT |
F g qraT I9H! fae S | 9t ag
g T FTA &1 @I & | [T 9 [T
fegfa ® = STUR, 1976 F G®A WY
feafq & =or SITC 4 AT ST HEOEA
T &, A1 gRAR AT WIEHT J&T
TG FGT HIE 58 HY T G G
2 fF ag aFTX EERR FT A
&, SIS AT qLEHTL E, T # 1R qfEma
F TEOICE | AT AW AR €, A AL
Fea gl Tam aaigag Mg &
T S 2 A TAGT F) qCHL A5l 2,
g & stoe, e wie afee
F @ L | a1 Al Ay S
3I7% sfem g & =3 & wfEEx
TIT AleT @ g, TA9 TgF 34 (AU
Il FT AT AT Y AWAT § ] AHAH
feaml et SeRl dEs Ny ! Sew
s @y fafaee 7 Fgr——ag wEm
AT & WX &9 S & feaer o
¥ o WIEE FA? ag a1 7O tgafa
T F9T | 9143 AT 989 o7 ¢ R
IAHT W /T AG WA A F qAT(TH
TRAET FHA——SWT gL qrax qTAi
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T G 0 § 1 afsars faean @ 2,
SR S g & A & A ) ey e
FIE F, ERE & AT AT AT §
T g frdw g ww e
T & "I WY 0 F & Tg 3@AT§
*ﬁ:{ﬂ'mﬂ'?@’q{'{tzg| HTTHR]
AR fad st AT & )
fmm% FEA g4 @I qT—HTIH
FEAT ATEAT &, A& 1 WY ATIH g RT—
423 FMET T R fly @ aw
& SATAT UIF AT A7 AV A AT,
THE qfe T MT IAT Fr GE
ZATAT | I ATHA FATH g, % THT o7
WY €, ag-SET X FTAT AAA F |
FAV T AT AT AT A7, FTH A
fod g 4, ag aftz Fr am 75 & %
TT TRW AT 97 AT ALY AT AT F 9
F ST ot TE WA, AfE w7
HArE 74§, § IR Har 9T {1 A
# ar fafres 7 war a1 wna & wad
fo v =t w1 s A H, giwar Falc
AAL FRH & Feal IATE (A7 4
% T ag fag 7T AT & a7 A\
T ar i § 1 A7 wEey FEH A9
ST qTA § AT A1 I FIEG F S FY
i | R gER At wE R &
TATFE Algw 98 T A g B za
FT AL ETATAT AT | §H I ATHA Fi
AT FAG AL AT a i g G
AR qr| g gaT | I gET
¥ TG W ETET 0, FIF TardT
qaT M | TH w1 A % Sfvaw w1 Ha
THl gg £ 97 | FEg § Fateua
T g afe agr Zame fawar & AR
I 1@l & fad gw owil & are a7
TE ¥ W N F ARy anr o €
T HE 1 A A ag T AT
fafqeet &, #or wmae A @ | gafad
zq A qT Sy s fgwmr wed 6
o qEEAT S8 g g1\ 98t Y -9
9 TP | TG A A ATAR
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[ « @t awnT wree]

7 g g1 1 dg fr #g g 7 owaEy
g # HEAEr Hin Sies
7El g1 FFAl, AT A8 G I AGr A
gFAT, IZ AT 9 gL & 1 gH AT
§ f5 7z aa g AT Fgr W am
zay a0 T § | AfEF mam ardw
Fr & A wa 3 amafasr g oar
FAaTtasr g a1 nfFarie g, '
ag FAT SE N F@ gEr g, sfE
Frfaare & ST ISFLFIE AT HI=aT |
TG 7 IO AW qIH 1 TEET AT
2 fFr ® wwg wr &, faerod
ARE AFAT WL fFdl & w1 wET )
afgdiforms Wt sTv-qid & atw S
o g | TR AraiaET § S
Sifa & 991 § AT ITHT gHiE fear
AT gFAT B, IE IHIMT 9T FFEA 3
o g3 3741 fagr star 8 1 AN
gfF =gt wmiw & 5 gadr wnfa
gredT q1 Jgr g 1 g w.ff
#T g AN 3T TRFL QWA a1 AT
0 E AR ) F AAATE oF A
1 S AT FE F T, qFr T4
qg L K F TN gET AT
AGH AT, GfFT gE 7wy fF
T FW ) FE R o FE gar @
TUFT IHINT | 5T g g AN AZA |
§fg AFarfasT 1 g gfewor g &
F AWT | WA IAFT gleawo
agfau AR AT G9FF AT HIE(
gfegmor s=fag |+ w3 @9 weaT
gfeewrr azaq gt =9 gEd wT
glesior a3 %y & 1 5T @2 F7
FYE WIEHT AT 747 AT IEFr FS -
feor gFit | SFIT HEIT H UT gW
IO WX W AT K AT v §
TR N GIFTT T AT FG FHT AT T
ZaY, 9ar Ay, wiET g Sy Q)
T, SfFT SHaT gNER § s ou
T8 FALARE o FM T
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=Y wew Ay fvg (fw)
TR AT WA AL AT AET AT )

oY WA VI RS 0 wT AR
FIF ZAA AN S G a@ar g | gHifag
§ @ FT AT wrgar or faew
g F @wd ® qer 91 1w
qEt & fadig & I AT O A
IF AR A FB THe Agl fwar o,
i A0 ey geow off 5 a@
ard 3w 1 TS ag AT ggr aife
g5 1w BAT WD & AN A AT
TH FTA FW AT AT AGIEAT 1 S
qrEl FT TEIT M G I AT AG
AT FEFAT A AT 1 oW 3SR
Fw & gl F1 fadim g A AR
T A1 s 1 oA Ay fafaeex
ged 7 gl (% gawr sa g fF
zg 797 ¥ faar faay fadg & +ir-
zgvw gishz 79 9@ grm ) @
Tar ¥ a1 oF faiely @ g, wfEw
zgl g8 W AGT AU, A FEAT AT 0
B2, 32 gl S, TRt #1 i g,
Tar &1 fauim g, g @ w3, e
faw =g gafena fay 1 gw zEw
TTTRT AEZ FOT wlHT WIT FAF
orEl FT UK F1OATAT AT AF FHY G
gAT | g 4 3% & 1 W gma
mdde WA AT g wASAT  #Ey
q JAT | FOAT J 5AA FI T AT |
TR KT awAlfas o fuEr @aw 4
&1 wWed 9EF FIW &7 faar 40d
qIETHT H1 | ATFT ITFT TATT AGA
frar wifFs w0 F a9 I 4T 4
faw 424 EmgT H FUT qET qG
g & | HWIT WY FTOO 4 | ZHA FET
o gaapT ot Afaw AT AT I FAA
arfsq gar |« & aafmme fewo am
F1 #El Fear | Iafaw { waE wgar
Z f5 o &Y wrow § gw AW &
S Aar ¥ G & ) W WU aed
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for T smow B U 8 Q@
T affe wa qF w9 § 9 aF
Fw FLh A5y | ug faw ATt
T HEET dw 1 A fa oA
gags F T foeqoy FT@r & 31@
Rt g7 w@ma 77 § WL AT
FI ¢\ A i Fgw wmedt g f®
e T & 9 AR IA, W AW
q7 gEl # | & a8 WORl WS AW
@2 ) 3y Y A= #;oww wifaw
Fifsw | zgy W ww af=moar | A
Wiz ¥, @z # gxefaz ¥
A qi@aiie & gfxefage 7 wat
N qe T a1 g wE AT gl
®E § FARI T & 1 owgh A F
JA gFar § & FwE g A
A g 1 wATAFT W w9 A
W A AW WA g, AT FfEry w7
W A9 Fiar 2, I FT AT HAST
war, IE #r gredr dbwefwe §
Wt g, wiwarge §fxefroz & smr
3@ ¥ fafeez, @ fafrex
T93 & 1 Al wEA ¥ o grar &
9 fad aF @h @ 9mER FqAET |
wWEF ITTAT g, AT KT AT KT FL(
g AT A OWAIF FT AR § )
s A T § FA ASE g | daF
URSCIARILG I A CA T GO
W FHT AGE qFT, 98 IS FAE @
| afss sy gifmare g, S Far
FHAT & IGHR! AET AqA/GAT &; TR 2,
3FH AT HAAT THAT T 93 § WL
wgar foen fergeare @ w9s =9 a9,
Afm afema v & ‘

RR IS & BT

(Time bell rings) Yooed 18

I5 T g ot fifse | g9g A9
e ol #RA &) 9TeT W oW
A/AY \ FF FF Wy wWfEr wmiT
FHII AR FIE gamAr g
maFT g faem & &1 5 oad {ar
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FIRC 78 A3 Ay w7 0 grwils
g0 AV § 2, w9 uwEi gw
WAF FIFT A5 WH AT ar Ag
wifga, w97 Ieme § oA
F g 1 AE a1 o W a R wrgay
ZFT AC FT AT A5 WA | wlEA
3@ anieE § T ¥ afew gw
Ay FFAT AT § fF a9z onem
HAAT A AGHT AT § ) WT Wy a
¥ T 33§ 1 ar 37 Fw w1
AL WO FT FEAR e | F
A9 ot W@ 2 fF g g
fadlg #% 1+ oW9d g7 5 403 wfa-
g EWET FT TG IST g4 AR
aga & @ifzai § S orod aEt w6y
IR FIT £ AF-ASE qF F@T 0 |
HYo dfo THo F WMAW @Ieq =iy
fazgama S9m 47 @ ¥ 5 atwaree
FA | AT FW AT A1 @A T
afea aifan Iw¥a F faq smowr w5z
v g |

afee o1 Ay gt AW
FAA WAl & 91 2, FWA WAl @R
FEAE 8, W &, S99 A 4g
SElg F7% & fF S F1 w0 giw
F1Z, AT g A ¥ ST a0El #y
A faa, waw fam 1 sHwr geam
fadr  wddr wma gar W @FA g,
g dal g7 ot AA g afE gaer
FH ¥ FWF fF Am F oy
T & e, ArarEInm g 47 qfFy
A a3 weml &

A9 FEFX 9 dfqgm qwg
fadas &1 gea # @=A@ F@IZ

SHRI B. V. ABDULLA KOYA
(Kerala): Mr. Vice-Chairman, Sir, it
is with so much consolation and grati-
tude that I, on behalf of my party,
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the Muslim League, and op my own
behalf, rise before you to support the
Constitution (Forty-fourth Amend-
ment) Bill

Sir, I hag moved some amendments
during the time of the passage of the
42nd Amendment, But unfortunately
all those amendments were ignored
and negatived, using the brute majo-
rity of the party in power at that
time. My satistaction could have been
better if the present Law Minister
had brought in a comprehensive Biil
wiping away all those unfortunate
clauses in the Bill under controversy.
But I look forward for the fulfilment
of the cherished gesires of the people
of India especially those of the mino-
rities.

Sir, the erstwhile Government,
while including all sweet and nice
words like “secular”, “democratic” and
“socialist” in the Preamble to the
Constitution, had cut at the very roots
of these high-sounding words by in-
troducing restrictions on the working
of the judiciary of the country both
at the High Court anq Supreme Court
level. 1 am glad to note that at
least some of these jmpediments have
now been removed in the present
Amendment.

The main shelter the weaker sec-
tions and the minorities had in our
Constitution had been taken away by
making Fundamental Rights non-
justiciable. This was indeed a big
blow given against the safeguards and
assurances that the minorities had, 30
also trade uniop activities had been
banned and the religious minorities
could not sit togefher and deliberate
on their problems. I am glad to find
that these shortcomings have also now
been amended by deleting Article 31D
which had cut at the protective articles
of Fundamental Rights, namely, 14,
19 and 31.

Therefore, I support the amend-
ments wholeheartedly, with a request
to the Law Minister to bring a com-
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prehensive Bill as promised by him
during, at least, the next session itself
for undoing all such evils,

Thank you, Sir. -

SHRI K. S. MALLE GOWDA (Kar-
nataka): Sir, I rise to welcome most
heartily this Bill. This Constitution
(Forty-fourth Amendment) Bill is
sought to undo part of the mischief
and harm done to democracy by the
42nd Amendment.

. —— . R
by FRE L [

Sir, I opposed the harmful and un-~
democratic provisions of the 42nd
Amendment Bill when it was intro-
duced in this House last year. Speak-
ing on that occasion I said that the
then Law Minister was ill-serving
the docile people of this country, ill-
serving the former Prime Minister
with his Bill. And within about 200
days after that, a great revolution—a
bloodless revolution—through the bal-
1ot box swept this country. His Bill,
in a way, agitateg the minds of the
thinking people of India and contri-
buted to that revolution. He fell, his
leader fell and his party fell from
power.

These eventy of the last 400 days
in India have proved to humanity that
truth only lasts, that justice must be
the bedrock of rulership and that the
democratic spirit in man is indes-
tructible.

The then Law Minister calleq the
42nd Amendment a historic Bill. Yes,
it proved historic in the sense that
it paved the way for fhe return of
democracy in India, and the demo-
cratic spirit of the Indian voter had
also its impact on the voter in Ceylon
in the last election there.

Sir, lure of power can become the
curse of man. Lure of power can
reduce virtues to evils in man and
reduce giants of men to dwarfs, Those
of us who heard that soft-spoken,
persuasive Mr. Swaran Singh, cannet
understand why he accepted the
chairmanship of the Committee on the
42nd Amendment Bill and persuaded

. 7
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himself to cheat the docile people of
India of their happiness and peace
founded on justice, dharme and hu-
man rights.

I feel that this nation cannot wholly
blame the former Prime Minister for
the 42nd Amendment Bill or the
emergency. The people of India can
see that senior Congress leaders who
did not follow the dictates of their
conscience and had not the courage to
advise the former Prime Minister
against adopting those sinister mea-
sureg are also to blame in a big way.

Sir, nine months, or even one year,
is too short a time to judge the per-
formance of a new Government with
many an inexperienced Minister in
the Central and State Ministries.
But the new Janata Govern-
ment has restored the funda-
mental human freedoms. This fulfil-
ment of a solemn promise in itself is
a very great contribution to the
chapter of humap rights in worid
history.

Sir, the Constitution 44th Amend-
ment is not complete in itself to undo
all the harm that could have been
done by the 42nd Amendment to our
people. We fondly hope that a com-
prehensive Amendment Bill will be
introduced in the next session.

Studying the human nature, the evil
lure of power which makes man to
hold on to power at all costs, I wouid
urge on the Prime Minister and the
Janata Party to restrict the number
of terms a person can hold, the offices
of President, Prime Minister and
Chief Minister, to two, so that a Prime
Minister or a Chief Minister concen-
trates on governing well instead of
indulging in manoeuvring, stage-
managing and corrupt practices to
hold on to power, causing incalcul-
able harm to peaceful living of the
people in the country. We have been
seeing such manoeuvres for long
enough to girdle ourselves to give
less scope for such selfish activities in
the Dbest interests of ensuring good
Government of the people, by the

1612 RS—8
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people and for the people, not only
in name but also in reality.

Thank you, Sir.

SHRI SHYAM LAL YADAYV (Uttar
Pradesh): Sir, with your permission,
I would move for closure because the
House has already discussed the matter
at great length and all parties have
given their views; and also it is getting
very late ang the voting process will
also take a long time. So, if you agree,
I would move for Closure. .

THE VICE-CHAIRMAN (SHRI
U. K. LAKSHMANA GOWDA): I put
it to the House.

SOME HON, MEMBERS: Yes.

THE VICE-CHAIRMAN (SHRI
U. K. LAKSHMANA GOWDA): Now
it has been agreed that we close the
discussion on this and start fresh
consideration of the Bill. I call the
Minister.

SHRI SHANTI BHUSHAN: Mr.
Vice-Chairman, Sir, it is my very
pleasant duty to thank each and every
hon. Member of this House for his
whole-hearted support to this Bill
Now, Sir, I can see, quite apart from
the speeches which have been made
by my hon. friends, their great anxiety
to pass this Bill, to get rid of those
provisions which were not in the in-
terest of the people, as soon as possi-
ble, and they are impatient even for
the few minutes which I am likely fo
take. I quite appreciate it because I
myself do not want to take time except
for profusely thanking each and every
Member. But I am told that I must
take a few minutes for something
else...(Interruptions). I am not
blaming anybody. I think I have not
expressed myself.

5} FEQATY T : IT TWTETST WIS,
FATY FIHTIROIA HT Ie@T W AT
ST W § -

SHRI D. P. SINGH (Bihar): We

will walk out and won’t vote... (Ins
terruptions).
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SHRI SHANTI BHUSHAN: You
have misunderstood me, Mr. D, P,
Singh. .. (Interruptions).

THE VICE-CHAIRMAN (SHRI
U. K. LAKSHMANA GOWDA):
Please sit down, Mr. Kalp Nath Rai.

SHRI D. P. SINGH: This is un-
warranted. This is unfair.

THE VICE-CHAIRMAN (SHRI
U. Ki LAKSHMANA GOWDA):
He will explain, Please sit down.

SHRI SHANTI BHUSHAN: Would
you please let me know what I have
said? I will make ample amends if
you just allow me to say what I have
said. Please do not misunderstand me.

SHRI D; P, SINGH: Why did you
condemn us?

SHRI SHANTI BHUSHAN. Where
have I condemned anybody? In fact,
I am trying to thank profusely each
and every Hon. Member for the sup-
port they have given to the Bill.

SHRI V. P. DUTT (Nominated): T.et
us have some sense of humour, Let
all of us on both the sides calm down,

THE VICE-CHAIRMAN (SHRI
u. K. LAKSHMANA GOWDA):
You please continue. Let us pot have
this controversy. Let us pass the Bill.

SHRI SHANTI BHUSHAN: 1
wanted to thank all the Honz Members
very profusely for the support they
have given to the provisions of this
Bill. I wanted to deal only with a few
points which have been made by one
Hon. Member Shri Vyas; (Interrup-
tions). o

SHRI SRIMAN PRAFULLA GO-
SWAMI (Assam): We have heard
you at the introductory stage. Now
let us put it to vote.

THE VICE-CHAIRMAN (SHRI1
U. K. LAKSHMANA GOWDA):
He did not mean anything, He is

[ RAJYA SABHA |

Amdt.) Bill, 1977 228

thanking for your co-operation. 1
request the Hon. Members to sit down,
Let him finish his replys

SHRI SHANTI BHUSHAN: I do
not know what was the word which I
used which even remotely would have
been treated as disrespectful to any
Hon, Member. I wanted somebody to
tell me. -

I TwmE gEe (fag)
qraT FG1 4. . . (Interruptions) ... T8
qIHT [T F1Ar I |

SHRI SHANTI BHUSHAN: 1 said
that all the Hon. Members are anxi-
ous, but since the voting could not
take place immediafely, I had to speak.

SHRIMATI HAMIDA HABIBUL-
LAH (Uttar Pradesh): You want us to
co-operate, and you are using such
expressions. -

1 FEIATK TG : AT FUZT, T
g 939 " *fAC |

SHRI SHANTI BHUSHAN: 1 am
very sorry. I have already said, I am
extremely sorry if my words have
been misunderstood by anybody. But,
I have not been able to understand. 1
am still not conscious of a single word
I have uttered since I stood only to
profusely thank the hon. Members.

SHR; BHUPESH GUPTA: When
the Hon. Members are agitated, there
is some reason for it. It would be
better for you to express regret.

SHRI SHANTI BHUSHAN: 1 have
already expressed regrets even without
knowing what I have said. T do not
want to have any sort of reservation
about it.

THE VICE-CHAIRMAN (SHRI U. K.
LAKSHMANA GOWDA): Honourable
Members, he says that he has express-
ed his regrets and he has thanked you
for all the co-operation. I.et us get on
angd finish the Bill.
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SHRI K. K. MADHAVAN (Kerala):
I am not a party to the sin,

THE VICE.CHAIRMAN (SHRI U.
K. LAKSHMANA GOWDA): Mr.
Minister, please pursue.

SHRI SHANTI BHUSHAN: The
Hon. Member, Dr. Vyas expressed
some reservation about deletion of
Article 31D, I can very well appreciate
his anxiety. So far as the banning of
anti-national activities are concerned,
it is a very desirable objective. I fully
accept his sentiments the feelings,
with which he made his observations.

®  But, may l say that even without

Article 31D, the Constitution gives
ample powers to prevent any anti-
national activity or any anti-people
activity from any quarter. So far as
the Constitution is concerned, a provi-
sion like Article 31D was not at all
needed for the purpose of preventing
any anti-national activity of any kind
“or any anti-people activity of any king
from any quarters. So far as Article
31D is concerned, it contains powers of
imposing reasonable restrictions on a
person’s freedom in the interest of
various things, which is a desirable
objective. If a blanket power is given
to any authority, howsoever high it
may be, it can impose unreasonable
restrictions, it can have an unequal
law and it can enact a discriminatory
law contravening Article 14, namely, a
law which cannot be capable of being
tested on the touchstone of Article 14
and Article 19 ete. Would itnrotbe
possible for a party having a majority in
the legislature to say, all right, the law
will ban such and such parties and so
on? Now it cannot be testeq on the
basis of Article 14, and it may be dis-
criminatory. It may ban such political
parties which may not suit the ruling
political party and so on, and the law
may be found to be very unreasonable,
with the result that it will come in the
way of the exercise of the reasonable
political rights of the people, and so
on. Then, the anxiety is that if Article
31D remains, it can be used for stifling
political dissent. In a free atmosphere,
in a democratic country, it is not
desirable to stifte political gissent. The
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powers which the original Constitution
gave gre quite sufficient to deal with
any kind of anti-people or anti-
national activities. With these words
I would like to appreciate the senti-
ment behind the speech of the honour-
able Shri Vyas when he said that this
was the spirit with which he thought
Article 31D had been enacted. He
also said that so far as the provision
giving exclusive power to the Sup-
reme Court so far as questioning the
validity of any Central law was con-
cerned, he felt that after all, ulti-
mately it is the Supreme Court which
has to decide and therefore, why it
was necessary to give the power to
the High Court; it leads to multipli-
city. First a person has to go to the
High Court, engage a counsel there,
and from there he has to come to ihe
Supreme Court, and so on.

[Mr. Deputy Chairman in the Chair]

May I say that so far writ petitions
are concerned, in the case of a writ
petition which challenges the validity
of a law and yet does not complain
of infringement of any fundamental
right, a person cannot go directly to
the Supreme Court. Even today,
even after the Forty-Second Amend-
ment the man had to go to the High
Court first with his writ petition
under Article 226 and if under that
Article 226 any Central law which, as
I said earlier, was not confineg mere-
ly to a legislation which included
rules also, which included the various
notifications also, was challenged,
then after the matter was there in the
High Court, the High Court could not
decide the matter, the High Court had
to make 5 reference to the Supreme
Court. So, after first going to the
High Court, the man had to come to
the Supreme Court. After getting a
decision on those points the case had
again to come back to the High Court
and the man had to engage a pleader
again to plead the rest of the points
in the High Court itself, with the
resuit that it did put a very heavy
strain on the litigant and virtually it
prevented him from challenging the
various notifications, the various
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rules, ete. without incurring a lot of
expense. Then, the honourable Mem-
ber also said that as it is, all these
provisions of challenging various
notifications, rules, orders, etc. are
really provisions which are only for
the benefit of the rich people because,
as it is, a poor man, even if he does
not have to go to the Supreme Court,
cannot get justice in the High Court
even, and it is very expensive. I
entirely appreciate the sentiment
behind this kind of observation. But
I would like to tell him with the
utmost humility that my experience
has been that while the Supreme
Court is extremely expensive for
everybody, in the High Court it is
possible. I know that the rich people
can afford to engage counsel and can
afford to have litigation and they
manage to spend huge amounts in
engaging advocates, ete. in the High
.Court also. But it is possible for a
poor man, even without the expendi-
ture of a large amount of money, in
many cases, to secure justice from the
High Court. I know from personal
experience when poor people have
successfully challenged very impor-
tant pieces of legislation in the High
Court by confining their total expens-
es even well below Rs, 100/-. I have
been a party to many such cases. I
fought on behalf of many poor people
whose total expenditure in the case
in the High Court was just about Rs.
60 or Rs. 70 or Rs. 80. Poor people
have been able fo get successfully
challengeq not only rules and notifi-
cations but even legislations and the
High Courts have struck down
various pieces of legislation at the
instance of the poor people. There
are many lawyers in the High Courts.
Every able lawyer, every competent
lawyer, is not expensive. There may
be some, but I am very happy to say
that in the legal profession there are
many public spirited people who are
prepared to offer their services entire-
ly free of fee. There are some who are
otherwise, but I am happy and I hope
that the tribe of those public spirited
lawyerg will keep on increasing as
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ihe people of India become more and
more conscious of their rights, as
respect in the society is established,
as new values are established, as the
old Indian values are re-established
in the society. 1 hope respect will be
given to a person not on the basis of
the wealth he has or on account of
the affluence he can show off, but on
account of the moral and intellectual
qualities or the qualities of service
he has. In this, I am sure even the
legal profession will not be found
wanting or lacking. A new atmos-
phere will be generated in which
more and more senior lawyers will be
forthcoming to give assistance to the
justified causes of the poor people.
Quite apart from that, I am very
happy that there are several junior
lawyers who are second to none so
far as ability is concerned. There are
juniors who though with a few years’
experience, are very bright and able
ang they also come forward ifo help
the poor people so that on many
occasions even the poor people are
able to get justice from the High
Courts.

Something was also said to justify
the two-thirds majority. I need not
elaborate the arguments which 1 have
already advanced. These days ] have
been trying

[Mr. Chairman in the Chair]

to say that lawyers should be very
brief. Therefore, I shoulg not merely
preach it for others, but should act
on it myself. With these words, may
I once again express my most un-
reserved and very grateful thanks to
each and every Member of this House
for the unreserved support which
they have given to this Bill and
commend the Bill for the considera-
tion of the House?

MR. CHAIRMAN: The guestion is:

“That the Bill further to amend
the Constitution of India, as passed
by the Lok Sabha, be taken into
consideration.”
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The House divided.

MR. CHAIRMAN: Ayes—134;
—Nil.

AYES—134

Abid, Shri Kasim Ali

Advanij, Shr1 Lal K.

Amarjit Kaur, Shrimati

Amla, Shri Tirath Ram
Anandam, Shri M,

Asthana, Shri K. B.

Baleshwar Dayal, Shri

Balram Das, Shri

Banerjee, Shri B. N,

Banerjee, Shri Jaharial
Barman, Shri Prasenjit
Bhagwan Din, Shri

Bhagawati, Shri B. C.
Bhandari, Shri Sunder Singh
Bhardwaj, Shri Jagan Nath
Bhola Prasad, Shri

Bhupinder Singh, Shri

Bisi, Shri Pramatha Nath
Bose, Shrimati Pratima
Buragohain, Shri Nabin Chandra
Chaurasia, Shri Shivdayal Singh
Choudhury, Shri Nripati Ranjan
Chowdhri, Shri A. S. '

Chundawat, Shrimati Lakshmi Kumar!

Daphtary, Shri C. K,
Das, Shri Bipinpal
Deb Burman, Shri Bir Chandra

Deshmukh, Shri Bapuraoji Marotraoji

Dhabe, Shri S, W.

Dinesh Chandra, Shri Swami
Dinesh Singh, Shri

Dutt, Dr. V. P.

Dwivedi, Shri Devendra Nath
Gadgil, Shri Vithal

Ghose, Shri Sankar

Goswami_ Shri Sriman Prafulla
Gowda, Shri XK. S. Malle
Gowda, Shri U. K, Lakshmana
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Gupta, Shri Bhupesh

Gupta, Shri Gurudev

Gupta, Shri Shyamlal
Habibullah, Shrimati Hamida
Hansda, Shri Phanindra Nath
Imam, Shrimati Aziza

Jagbir Singh  Shrij

Joshi, Shri Jagdish

Joshi, Shri Krishna Nand
Kadershah, Shri M.
Kamalanathan, Shri M,
Khan, Shri Ghayoor Alj
Khan, Shri Khurshed Alam
Khan, shrimati Ushi
Kripalani, Shri Krishna
Krishna, Shri M, R.
Krishnan, Shri E. R.
Krishnan, Shri U. R,
Krishnaswamy, Shri K. A.
Kumbhare, Shri N; H.
Lakshmanan, Shri G.

Lokesh Chandra, Dr.

Lotha, Shri Khyomo
Madhavan, Shri K. K,
Mahanti, Shri Bhairab Chandra
Mahapatro, Shri Lakshmana
Majhi, shri C. P.

Malaviya, Shri Harsh Deo
Maran, Shri Murasoli
Mehrotra, Shri Prakash
Mehta, Shri Om

Menon, Shri Viswanatha

Mhaisekar, Shri
chandra

Mirdha, Shri Ram Niwas

Misra, Shri Lokanath

Mishra, Shri Mahendra Mohan
Mishra, Shri Rishi Kumar
Mukhopadhyay, Shrimati Purabi
Munda, Shri Bhaiya Ram
Naik, shri L. R.

Nanda, Shri Narasingha Prasad
Narendra Singh, Shri

Govindrao

234

Ram-
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Natarajan, ghri C, D.

Nathi Singh, Shri

Panda, Shri Brahmananda

Papireddi, Shri Bezawada

Parashar, Shri Vinaykumar Ramlal

Parbhu Singh, Shri

Parikh, Prof. Ramlal

Pathak, Shri Ananda

Patil, Shri Veerendra

Pawar, shri D. Y.

Pradhan, Shri Patitpaban

Pradhan, Shrimati Saraswati

Prem Manohar, Shrj

Punnaiah, Shri Kota .

Raha, Shri Sanat Kumar

Rai, Shri Kalp Nath

Rajan; Shri Paftiam .

Ranbir Singh, Shri

Ranga, Shri N. G.

Rao, Shrimati Rathnabai Sreenivasa

Ratan Kumari, Shrimati

Razack, Shrimati Noorjehan

Reddy, Shri K. V. Raghunatha

Reddy, Shri Mulka Govinda -

Reddy, shri R. Narasimha o

Roshan Lal ghri

Sahu, Shri Santosh Kumar

Samad, Shri Golandaz Mohammed-
husian A.

Saring, Shri Leonard Soloman

Sethi, shri P. C.

Shah, Shri Viren J.

Shahi, Shri Nageshwar Prasad

Shanti Bhushan, Shri

Sharma, Shri Kishan Lal

Shyamkumari Devi, Shrimati

Siddhu, Dr. M. M, S.

Singh, Shri Bhishma Narain

Singh, Shri Irengbam Tompok

Singh, Shrimati Jahanara Jaipal

Singh, Shri Mahendra Bahadur

Sinha, Dr. Ramkripal

Sisodia, Shri Sawaisingh
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Soni, Shrimati Ambika
Tanvir, Shri Habib

Thakur, Shri Gunanand
Tiwari, Shri Shankarial
Tripathi, Shri Kamlapati
Trivedi, Shri H, M.
Vaisharppayen, Shri S K.
Varma, Shri Mahadeo Prasad
Verma, Shri Shrikant

Vyas, Dr. M, R.

Yadav, Shri Ramanand .
Yadav, Shri Shyam Lal & . ..,

NOES--Nil

The motion was carried by a majo-
rity of the totql membership of the
House and by a majority of not less
than two-thirds of the Members pre-
sent and voting.

MR, CHAIRMAN: We shall now
take up the clause-by clause considera-
tion of the Bill,

There are no amendments to any of
the clauses of the Bill. If there is no
objection and if 1ihe House agrees, I
will take up clauses 2 to 11 and put
them together to the vote of the
House. Thereafter, I will put clause
1, the Enacting Formula and the Title
to vote. Agreed?

HON. MEMBERS: Yes.
MR. CHAIRMAN: The question is:

“That clauses 2 to 11 stand part
of the Bill.”
The House divided, -

MR. CHAIRMAN: Ayes—133; Noes—-
Nil.

AYES—133

Abid, Shri Kasim Ali
Advani, Shri Lal K.
Amarjit Kaur, Shrimati
Amla, Shri Tirath Ram
Anandam, Shri M,
Asthana, Shri K. B.
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Baleshwar Dayal, Shri
Balram Das, Shri
Banerjece, Shri B. N,

Banerjee, Shri Jaharial
Barman, Shri Prasenjit
Bhagwan Din, Shri
Bhagawati, Shri B. C.
Bhandari, Shri Sunder Singh
Bhardwaj, Shri Jagan Nath
Bhola Prasad, Shri

Bisi, Shri Pramatha Nath

Bose, Shrimati Pratima

Buragohain, Shri Nabin Chandra
Chaurasia, Shri Shivdayal Singh
Choudhury, Shri Nripati Ranjan
Chowdhri, Shri A. S.

Chundawat, Shrimati Lakshmi Kumari
Daphtary, Shri C. K.

Das, Shri Bipinpal

Deb Burman, Shri Bir Chandra
Deshmukh, Shri Bapuraoji Marotraoji
Dha%e, Shri S. W.

Dinesh Chandra, Shri Swami

Dinesh Singh, Shri

Dutt, Dr. V. P.

Dwivedi, Shri Devendra Nath
Gadgil, shri Vitha]

Ghose, Shri Sankar

Goswami, Shri Sriman Prafulla
Gowda, Shri K S. Malle
Gowda, Shri U. K. Lakshmana
Gupta, Shri Bhupesh

Gupta, Shri Gurudev

Gupta, Shri Shyamlal
Habibullah, Shrimali Hamida
Hansda, Shri Phanindra Nath
Imam, Shrimati Aziza

Jagbir Singh, Shri

Joshi, Shri Jagdish

Joshi, Shri Krishna Nand
Kadershah, Shri M.
Kamalanathan, Shri M.
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Khan, Shri Ghayoor Alj

Khan, Shri Khurshed Alam

Khan, Shrimati Ushi

Kripalani, Shri Krishna

Krishna, Shri M, R.

Krishnan, Shri E. R.

Krishnan, Shri U. R,

Krishnaswamy, Shri K. A.

Kumbhare, Shri N, H.

Lakshmanan, Shri G.

Lokesh Chandra, Dr.

Lotha, Shri Khyomo R 3

Madhavan, Shri K. K,

Mahanti, Shri Bhairab Chandra -

Mahapatro, Shri Lakshmana )

Majhi, Shri C. P.

Malaviya, Shri Harsh Deo o !

Maran, Shri Murasoli o T

Mehrotra, Shri Prakash

Mehta, Shri Om .

Menon, Shri Viswanatha ' ¢

Mhaisekar, Shri
chandra

Mirdha, Shri Ram Niwas

Misra, Shri Lokanath

Mishra, Shri Mahendra Mohan

Mishra, Shri Rish.i Kumar

Mukhopadhyay, Shrimati Puraby

Munda, Shri Bhaiya Ram

Naik, Shri L. R.

Nanda, Shri Narasingha Prasad ‘

Narendra Singh, Shri !

Natarajan, Shri C, D.

Nathi Singh, Shri

Panda, Shri Brahmananda

Govihdrao Ram-~

Papireddi, Shri Bezawada
Parashar, Shri Vinaykumar Ramlal
Parbhu Singh Shri

Parikh, Prof. Ramlal

Pathak, Shri Ananda

Patil. Shri Veerendra °

Pawar, Shri D. Y.

Pradhan, Shri Patitpaban

v
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Pradhan, Shrimati Saraswati

Prem Manochar, Shri

Punnaiah, Shri Kota e

Raha, Shr1 Sanat Kumar

Rai, Shri Kaip Nath T et

Rajan, Shri Pattiam

Ranbir Singh, Shri

Ranga, Shri N. G.

Rao, Shrimatj Rathnabai Sreenivasa

Ratan Kumari, Shrimati

Razack, Shrimati Noorjehan

Reddy, Shri K. V. Raghuratha

Reddy, Shri Mulka Govinda

Reddy, Shri R. Narasimha

Roshan Lal, Shri

Sahu, Shri Santosh Kumar

Samad, Shri Golandaz Mohammed-
husian A. o

Saring, Shri Leonard Soloman

Sethi, shri P. C.

Shah, Shri Viren dJ.

Shahi, Shri Nageshwar Prasad

Shanti Bhushan, Shri

Sharma, Shri Kishan Lal

Shyamkumari Devi, Shrimati

Siddhu, Dr. M. M. S.

Singh, Shri Bhishma Narain

Singh, Shri Irengbam Tompok

Singh, Shrimati Jahanara Jaipal

Singh, Shri Mahendra Bahadur

Sinha, Dr. Ramkripal

Sisodia, Shri Sawaisingh

Soni, Shrimati Ambika

Tanvir, Shri Habib

Thakur, Shri Gunanand

Tiwari, Shri Shankarlal
Tripathi, Shri Kamlapati
Trivedi, Shri H. M.
Vaishampayen, Shri 8. K.
Varma, Shri Mahadeo Prasad
Verma, Shri Shrikant

Vyas, Dr. M. R.

Yadav, Shri Ramanand

Yadav, Shri Shyam La]
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NOES—Nil

The motion wds carried by a majo-
rity of the total membership of the
House and by a majority of mnot less
than two-thirds of the Members
present and voting,

Clauses 2 to 11 were added to the
Bill. ..

MR. CHAIRMAN: The question is:

“That Clause 1, the Enacting For-
mula and the Title stand part of
the Bill.”

The House divided

MR. CHAIRMAN: Ayes—134; Noes—
Nil.

AYES-—134 iz

Abid, Shri Kasim Al
Advani, Shri Lal K.
Amarjit Kaur, Shrimati
Amla, Shri Tirath Ram
Anandam, Shri M,
Asthana, Shri K. B.
Baleshwar Dayal, Shri
Balram Das, Shri
Banerjee, Shri B. N.
Banerjee, Shri Jaharlal
Barman, Shri Prasenjit

Bhagwan Din, Shri

Bhagawati, shri B. C.

Bhandari, Shri Sunder Singh
Bhardwaj, Shri Jagan Nath

Bhola Prasad, Shri /
Bhupinder Singh, Shri

Bisi, Shri Pramatha Nath

Bose, Shrimati Pratimga

Buragohain, Shri Nabin Chandra
Chaurasia, Shri Shivdayal Singh
Choudhury, Shri Nripati Ranjan
Chowdhri, Shri A. S.

Chundawat, Shrimati Lakshmi Kumari
Daphtary, Shri C. K.
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Das, Shri Bipinpal

Deb Burman, Shri Bir Chandra
Deshmukh, Shri Bapurao}li Marotraoji
Dhabe, Shin S. W. i
Dinesh Chandra, Shri Swami
Dinesh Singh, Shri

* Dutt, Dr. V. P.

Dwivedi, Shri Devendra Nath
Gadgil, Shs. Vithal

Ghose, Shri Sankar

Goswami, Shr1 Sriman Prafulk
Gowda, Shri K. § Malle

Gowda, shr1 U. K. Lakshmanu
Gupta, Shr: Bhupesh

Gupta, Shri Gurudev

Gupta, Shri Shyamlal '
Habibullah, Shrimati Hamida
Hansda, Shri Phanindra Nath
Imam, Shrimati Aziza

Jagbir S'ngh Shri

Joshi, Stri Jagdish )

Joshi, Shri Krishna Nand
Kadershah, Shri M.

Kamalanathan, Shri M.
Khan, Shri Ghayoor Alj

Khan, Shri Khurshed Alum
Khan, Shrimati Ushi

Kripalani, Shri Krishna
Krishna, Shri M. R.

Krishnan Shri E. R.

Krishnan, Shri U. R,
Krishnaswamy, Shri K. A.
Kumbhare, Shri N, H.
Lakshmanan, Shri G.

Lokesh Chandra, Dr.

T.otha, Shri Khyomo

Madhavan, Shri K. K,
Mahanti, Shri Bhairab Chundra
Mahapatro, Shri Lakshmana
Majhi, Shri C. P. o
Malaviya, Shri Harsh Deo
:Maran, Shri Murasoli
Mehrotra, Shr: Prakash
Mehta, Shri Om )

RIA -
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'1 Menon, Shr: Viswanatha

Mhaisekar, Shri
chandra

Mirdha, Shri Ram Niwag

Misra, Shri Lokanath

Mishra, Shr1i Mahendra Mohan
Mishra, Shri Rishi Kumar
Mukhopadhyay, Shrimati Purabi
Munda, Shri Bhaiya Ram

Naik, shn L, R. o
Nanda, Shri Narasingha' Prasad
Narendra Singh, Shri

Notarajan, Shri C. D.
Nathi Singh, Shri ‘

Panda, Shri Brahmananda ~
Papireddi, Shri Bezawada’
Parashar, Shri Vinaykumar - Ramlal
Parbhu Singh, Shri o
Parikh, Prof. Ramlal

Pathak, Shri Atanda

Patil, Shri Veerendru

Pawar, Shri D. Y.

Pradhan, Shri Patitpaban
Pradhan, Shrimati Saraswati

Govindrao

Prem Manohar, Shri

Punnaiah, Shri Kota

Raha, Shri Sanat Kumar

Rai, Shri Kalp Nath )
Rajan, Shri Pattiam =
Ranbir Singh, Shri

Ranga. Shri N. G.

Rao, Shrimati Rathnabai Sreenivasa
Raian Kumari, Shrimati

Razuck, Shrimati Noorjehan

Reddy., Shri K. V. Raghunatha
Reddy, Shri Mulka Govinda

Reddy. Shri R. Narasimha

Roshan Lal, Shri

Sahu, Shri Santosh Kumar

Samad, Shri Golandaz
husian A.

Saring. Shri Leonard Soloman

Sethi, ghri P. C.

Ram-

Mohammed-
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Shah, Shri Viren J.

Shahi, shri Nageshwar Prasad
Shanti Bhushan, Shri

Sharma, Shri Kishan Lal
Shyamkumari Devi, Shrimati
Siddhu, Dr. M. M. 8.

Singh, Shri Bhishma Narain
Singh. Shri Irengbam Tompok
Singh, Shrimati Jahanara Jaipal
Singh, Shri Mahendra Bahadur
Sinha, 7r. Ramkripal

Sisodis Shri Sawaisingh

Soni, Shrimati Ambika
Tanvir, Shri Habib

Thakur, Shri Gunanand
Tiwari, Shr1 Shankarlal
Tripathi, sdm Kamlapati
Trivedi, Shri H. M.
Vaishampayen, Shri 8. K.
Varma, Shri Mahadeo Prasad
Verma, Shri Shrikant -
Vyas, Dr. M. R.

Yadav, Shr1 Ramanand
Yadav, Shri Shyam Lal

NOES—Nil

The motion was carried by ¢ majo-
rity of the total membership of the
House and by a majority of not less
than two-thirds of the Members
present and wvoting.

Clause 1, the Enacting Formule and
the Title were added tg the Bill.

SHRI SHANTI BHUSHAN: Sir, I
beg te move;

The question was proposed.

SHRI B. N. BANERJEE (Nominai-
ed): Sir, at the Third Reading stage
also, you may allow Members. ..
- (Interruptions)

MR. CHAIERMAN:- Now, I am pul-
{ing {he question.

The question is:
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“That the Bill be passed.”
The House divided.

Mr CHAIRMAN: Ayes—134: Noes—
Nil

AYES--134

Abid, Shri Kasim Ali

Advani, Shri Lal K.

Amarjit Kaur, Shrimati
Amla,‘th‘i Tirath Ram
Anandam, Shri M, Y
Asthana, shri K. B.

Baleshwar Dayal, Shri

Balram Das, Shri

Banerjee, Shri B. N,

, Shry Jaharlal

Buarmarn, Shri Prasenjit
Bhagw:n Din, Shri

Bhagawati, Shri B. C,

Bhandari, Shri Sunder Singh
Bhardwaj, Shri Jagan Nath
Bhola Prasad, Shri

Bhupinder Singh, Shri

Bisi, Shri Pramatha Nath

Bose, Shrimat{ Pratima
Buragohain, Shri Nabin Chandra
Chaurasia, Shrn Shivdayal Singh
Choudhury, Shri Nripati Ranjan
Chowdhri Shri A. S.
Chundawat, Shrimaty Lakshmi Kumari
Daphtary, Shri C. K,

Das, Shri Bipinpal

Deb Burman, Shri Bir Chandra

Bunerjea

Deshmukh, Shri Bapuraoji Marotraoji
Dha'e, Shri S. W.

Dinesh Chandra, Shri Swamj

Dinesh Singh, Shri

Dutt, Dr. V. P.

Dwivedi, Shri Devendra Nath -
Gadgil, Shri Vithaj

Ghose, Shri Sankar

Goswami, Shri Sriman Prél’ulla
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Gowda, Shii K. S Malle

Gowda, Shri U. K, Lakshmana

Gupta, Shri Bhupesh

Gupla, Shri Gurudev

Gupta, Shri Shyamlal

Rabibullah, Shrimati Hamida

Hansda, Shri Phanindra Nath

Imam, Shrimati Aziza

Jagbir Singh, Shri

Joshi, Shri Jagdish

Joshi, Shri Krishna Nand

Kadershah, Shri M

Kamalanathan, Shri M.

Khan, Shri Ghayoor Ali

Khan, Shri Khurshed Alam

Khan, Shrimati Ushi

Kripalanj, Shri Krishna

Krishna, shn M, R.

Krishnan, Shri E. R.

Krishnan, Shri U. R,

Krishnaswamy. Shri K. A.

Kumbhere, Shri N. H.

Lakshm :nan, Shri G.

Lokesh Chandra, Dr.

Lotha, Shri Khyomo

Madhavun, Shri K. K,

Mahanti, Shri Bhairab Chandra

Mahapatro, Shri Lakshmana

Majbi, Shri C. P,

Malaviya, Shri Harsh Deo

Maran, Shri Murasoli

Mehrotra, Shri Prakash

Mehta, Shri Om

Menon, Shri Viswanatha

Mhaisekar, Shn
chandra

Mirdha, Shri Ram Niwas

Misra, Shri Lokanath

Mishra, Shri Mahendra Mohan

Mishra, Shri Rishi Kumar

Mukhopadhyay, Shrimati Purabi

Mupda, Shr: Bhaiyva Ram

Naijk, Shri L. R.

Govindrac  Ram-
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Nanda, Shr Narasingha Prasad
Narendra Singh, Shri

Natarajan, Shri C., D.

Nathi Singh, Shri

Panda, Shri Brahmananda
Papireddi, Shr1 Bezawada

Paraghar, Shri Vinaykumar Ramlal
Parbhu 8ingh, Shri

Parikh, Prof. Ramlal

Pathak, Shri Ananda *°
Patil, Shri Veerendra '
Pawar, Shri D Y.
Praghan, Shri Patitpaban
Pradhan, Shrimati Saraswati
Prem Manohar, Shri »
Punnaiah, Shri Kota
Raha, Shri Sanat Kumar =~ = &
Rai, shri Kaip Nath

Rajan, Shri Pattiam

Ranbir Singh, Shri

Ranga, Shri N. G.

Rao, Shrimati Rathnabai Sreenivasa
Ratan Kumari, Shrimati

Razack, Shrimati Noorjehan

Reddy, Shri K. V. Raghunatha
Reddy, Shri Mulka Govinda

Reddy, Shri R. Narasimha

Roshan Lal, shri

Sahu, Shri Santosh Kumar \

Samad, Shri Golandaz Mohammed-
husian A.

Saring, Shr: Leonard Soloman
Sethi, shri P, C.

Shah, Shri Viren J.

Shahi, Shri Nageshwar Prasad
Shanti Bhushan. Shri

Sharma, Shri Kishan Lal
Shyamkumari Devi, Shrimati
Siddhu, Dr. M. M. S.

Singh, Shri Bhishma Narain
Singh, Shrimati ;Tahana‘ra“Jaipél
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’

Sinha, Dr. Ramkripal . . .
Sisodia, Shri Sawaisingh P

Pt
e

Singh, Shri Mahendra Bahadur i ~ NOES—Nii.
‘ The moton wus carried by a majo-

Soni, Shrimatj bik
1ati Ambika rity of the total membership of the

Singh, Shri Irengbam Tompok B House and by o majority of not less
Tanvir, Shn Habi% . than two-thirds of the Members
Thakur, Shri Gunanand | present ang voting,

Tiwari, Shri Shaqkurial , MR. CHAIRMAN: The Bill is passed
Tripathi, Shri Kamlapati : by 1he vequisite majority.

Trivedi, Shri H, M. C o g

Vaishampayen, Shri 8. K. . . ‘The douse stands adjourned il 11

L

: A,
Varma, Shri Mahadeo Prasad . , M, tomorrow.
Verma, Shri.Shrikap} o The House then adjourned
Vyas, Dr. M, R. R ) a1 fifteen minutes past :ix ;1)1’
; . Co ) o the clock till eleven of - the
Yadav, Shri Ramanand. = ..y .. clock on Saturday, the «2dth
Yadav, Shri.Shyam Lal R December, 1977. .

. ) NS
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