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THE ADOPTION OF CHILDREN BILL,
1952

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI
SHANTI BHUSHAN): Sir, I beg to
move:

“That the Bill to provide for the
adoption of children and for matters
connected therewith as reported by
the Joint Commiftee of the Houses,
be taken into consideration.”

Sir, this Bill has a long history. As
the House is aware, the Bill was intro-
duced as far back as June 1972 in
pursuance of demands made for over
a decade prior to that by social wel-
fare organisations. In our counfry,
there 15 no general law of adoption.
Tt is permitted by statute amongst
Hindus only and it 15 permitted
amongst a few other numerically in-
significant categories of persons by
custom or usage. There are a large
number of children in our country wha
are orphans or destitutes. Some ot
these are taken care of in orphanages
and other institutions. As the hon.
Members are aware no orphanage or
institution however well-organised ang
however efficiently run can provide
for a child the family affection and tue
emotional involvement which I thiak
only a family afmosphere can provide
to child. The family atmosphere and
the - emotional involvement arising
therefrom is vital for the development
of a child. If such an atmosphere &nd
involvement is denied to them, ihey
will grow as deprived individuals. It
is on account of the realisation of this
fact that more and more countries have
been providing for the institution of
adoption which alone holds the hope
for securing for these unwanted and
destitute children proper homes. Chil-
dren by reason of their tender :ge
.cannot articulate their feelings or pro-
test against what the society is denying
to them. Their needs should transcend
all considerations and should be re-
garded as paramount. At the same
time, I do not like to give the impres
sion that the time which has been

[RAJYA SABHA ]

Children Bill, 1978 232

taken in bringing up this measure fot
consideration has not been properly
utililsed. The Joint Committee which
considered the Bill was aware of the
need for enacting the legislation as
quickly as possible. Nevertheless, they
had to bestow the full attention which
a legislation of this type needs. From
the two volumes of evidence recorded
by the Joint Committee and from the
Report of the Joint Committee 1t will
be clear that the Joint Committee o0k
great pains to elicif the views of all
concerned and to finalise the legisia.
tion in the best manner possible. 1
have no hesitation 1n saying that the
Bill as it has emerged from the Joint
Committee is well-considered and com-
prehensive measure. I shall now
deal briefly with the salient features
of the Bill.

The Bill provides for adoption by
order of a court. In the BIill as intro-
duced, jurisdiction to make adoption
orders was sought to be confined only
to district courts. Taking info account
the consideration that district courts
are not easily accessible to people ir
the rural areas, the Joint Committee
made amendments to enable jurisdic-
tion to make adoption orders heing
conferred on lower courts also.

The Bill provides  for necessary
safeguards to prevent unsuitable adon.
tions and adoptions with mercenary o1
immoral objects and to ensure that
adoption of a child is allowed only
when it is in the best interests of the
child. Before making an adoption
order in respect of a child, the court
will have to satisfy itself, amongst
other things that the adoption order,
if made, will be for the welfare of the
child. For this purpose, the court may
pass an interim order giving tempo-
rary custody of the chi¥ fo the inten-
ding adopter by way of probation.

The Joint Committee made a num-
ber of amendments for strengthening
the safeguards as provided in the Bill
as introduced. Mention may be made
in particular of the amendment made
to clause 9(3) of the Bill. According
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to this amendment, in cases where tn
application for the adoption of a child
is made by his guardian, the court has
to appoint some other person or autho-
rity to act as guardian of the child for
the purposes of hearing of the applica.
tion for adoption of the child and for
safeguarding the interests of the child
bhefore the court. This amendment
will help in securing that a guardian of
a child does not adopt a chilg for mer-
cenary purposes, such as for example,
getting control over the property be-
longing to the child, etc. The Zom-
mittee also made elaborate amend-
mentg in clause 15 of the Bill relating
to licensing of institutions for making
arrangements for adoption of children
with a view to entrusting ihe work of
licensing to a representative body in-
stead of to an officer of Government.
This amendmert would help in ensur-
ing that the inslitutions are properly
supervised and in preventing abuses.

The Joint Committee did not make
any changes in the categories of ve:-
song who may be taken in adoption
under the legislation. Any child whe
is not already adopted or married may
he taken in adoption under the prowvi-
sions of the legislation. Any child,
whether male or female, may be
taken in adoption. The legitimacy cf
the child is not _relevant. The Joint
Committee made certain very signifi-
cant amendments with a view to secur-
ing that a child not born in lawful
wedlock who is adopted under the
legislation is saved from the stigma of
illegitimacy. Apart from eliminating
the use of the expression ‘illegitimate
child’, the Committee have made a
special provision in clause 13(3) of the
Bill to enable such children to obtria
new birth certificates setting out the
names of the adoptive parents. Under
the legislation, any person who has
completed the age of 25 years and is
of sound mind can adopt a child. In
the Bill as introduced, the age limit
was mentioned only as 21 years and
the Joint Committee rightly changed
this to 25 years., Taking into account
the normal age differences between
husbang aad wife, the Joint Committee
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provided by an Explanation to clause
5(1) that in the case of adoption of
a child by spouses the requirement as
to age shall be deemed to have “econ
satisfled if either of the spouses has
completed the age of 25 years. For
the purpose of ensuring the normality
of adoptive relationship, the Bill /'oes
not permit the same child tg be adopt-
ed by more than gne person unless, it
is by husband and wife adopting joint.
ly and for the same reason the Bill pro-
vides for a minimum difference of 71
years between the adopter and the
child to be adopted. Special excep-
tions have been provided in the Bill
to facilitate the adoption of a child not
born in lawful wedlock by its natural
parent. The Joint Committee made
an amendment in clause 5(3) of tae
Bill to enable the court to dispense
with the requirements as to difference
of 21 years between a child and the
person intending to adopt the child.

Adoption of a chilg involves com-
plete severance of the child from its
natural family. The Bill therefore,
provides that an adoption order in res-
pect of a child shall not be made
except with the consent of the person
who is a parent or guardian of the
child. Where the child is in the care
and custody of an institution, the c(on-
sent of the institution is necessary. The
Joint Committee amended the provi-
sion as to consent by an institution to
provide that all the persons entrusted
with or in charge of its management
should give their consent. The Bill
also contains suitable provisions to en-
able the court to dispense with the
consent of a parent or guardian or
other person in cases where the parent,
guardian or other person has abandon-
ed, neglected or persistently ill-treated
the child or cannot be found or is in-
capable of giving his consent o= is
withholding hig consent unreasonably.
An important change which the Jownt
Committee made with regard to con-
sents is the relegating of matters, such
as the time at which and the manner
in which consents may be given to
rules. This would  help in evolving
different rules for different classes of



235 Adoption of

[Shri Shanti Bhushan]

cases. For example. an unmarried
Mother may not be able to form a pro-
per opinion for some _time after the
delivery of a  child. The rules can
make suitable: provisions to ensure
that consent is not obtained from her
until she had sufficient time after the
birth of the child to think coolly about
the matter and arrive at a proper de-
cision as to whether she should agree
10 her child being given in adoption.
There would be several other types ol
caseg which would require special
provisions,

Coming to the effects of an adoption
order under the legislation, it may
be mentioped that the Bilk seeks to
assimilate the position of an adopted
child with that of a natural born
legitimate child to the maximum ax-
tent possible. Clause 13 of the Bill
provides that an adopted chilg shall
be deemed to be the child of his or
her adoptive parent and the adoptive
parent shall be deemed to be the
parent of the chilg as if the child had
been borp to that parent in lawful
wedlock for all purposes with effect
from the date on which the adoption
order takes effect. The clause also
provides for the severance of the ties
of the chilq with the family of his or
her birth except for purposes of pro-
hibitions relating to marriage. Excep-
tiong are also provideq in the clause to
ensure that as a result of the adoption,
vested rights of any person are not
affected.

To meet the needs of foreigners
desiring to adopt Indian children in
their own countries, the Bill provides
for the making of provisional adoption
orders. In making a provisional
adoption grder, the court will have to
take into account the same considera-
tions as apply in respect of a regular
adoption order and all the provisions
of the legislation relating to regular
adoption orders apply in relation to
such provisional adoption orders.
Since it may be difficult for courts to
judge the antecedents and suitability
of foreigners wishing to take an Indian
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child abroad, clause 23 provideg that
an application for a provisional adop-
tion order shall not be entertained un-
less it is accompanied by a certificate
of the Central Government 1to the
effect that the applicant is, in its
opinion, a fit person to adopt the
child; that the welfare and interests
of the child woulq be safeguarded
under the law of the country of
domicile of the applicant and that the
applicant has made proper provision
by way of deposit or bond or other-
wise to enable the child to be
repatriated to India should it become
necessary for any reason. The inten-
tion behind this provision is to ensure
that a careful scrutiny is made abroad
before a foreigner is allowed to make
an application for a provisional adop-
tion order in respect of an Indian
child. I my also mention that since
all the provisions relating to the
making of an adoption order apply to
the making of a provisional adoption
order, the court will be competent,
while making a provisional adoption
order, to impose such terms and cotl-
ditions as it may think fit and may
require the intending foreign adop-
ter, by bond or otherwise, to make
for the child such provision, if any, as
in the opinion of the court is just and
proper by virtue of the provisions of
sub-clause(3) of clause 11.

Another important feature of the
Bill is that it makeg a special provie
sion for protection of adopted
children who are neglected or sub-
jected to cruel illtreatment or not
brought up properly. Cruel ill-
treatment of an adopteq child has
been defined to include any undue
harassment <or discrimination bet-
ween him and his brothers or sisters
in his adopted family, in the matter
of care, maintenance, training, educa-
tion, provision of money or property
or any other matter connected with
the physical, material or moral well-
being of the child.

The last feature of the Bill which
requires special mention is that un-
like other enactments relating
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family matters it provides for rules
being made by the Central Govern-
ment after consultation with the
Supreme Court. This would help in
uniformity and would also secure to
the rule-making authority the advan-
tage experience gnd wisdom of the
Supreme Court Judges.

The Bill, as introduced and as re-
porteq by the Joint Committee, seeks
to make the legislation a uniform
code of adoption. Thig feature of the
Bill has given rise .to considerable
controversy. I propose to move
amendments to make the legislation
enabling in the same manner as the
Special Marriage Act of 1954. At
thig stage, I do not want to go into
more details.

The Bill has been before the House
for quite some time. Hon. Members
are conversant with the provisions of
the Bill. If the hon. Memberg feel
that any matter requires further
elucidation, I shall deal with the same
in my reply to the debate.

_ Before I sit down, I would like to
apreal to the Members to subordinate
everything to the paramount interests
of children in considering the provi-
sions of the Bill and ensure that the
benefits of this legislation are made
available, ag early as possible, to the
children whg are deprived of a nor-
mal family life, well before the com-~
mencement of the International Year
for Children. I say well before be-
cause after the Bill is passed by both
the Houses and assented to by the
President, rules will have to be made
and necessary arrangements for the
proper administration of the Act will
have to be made before bringing the
Act into force. Sir, with these words,
1 move,

The question was proposed.

SHRI TRILOKI SINGH (Uttar
Pradesh). May I ask one question?
How can adoption be made in the
presence of 5 living son? If I mis-
take not, the hon. Minister read out
that an adoption can be made in the
case of a living son also. This is not
permissible under the Hindu Law.
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SHRI SHANTI BHUSHAN: I will
deal with this when I reply to the
debate,

SHRI TRILOKI SINGH: Is it so?
Have I understood him rightly?

SHRI SHANTI BHUSHAN: Yes.
This is what 1 said.

SHRI SHYAM LAL YADAV:
(Uttar Pradesh): Mr. Deputy Chair-
man Sir, the Law Minister has qealf
with several important provisions of
the Bill. But I am sorry to note that
he did not refer to the most important
aspect of the Bill which has caused
great resentment. I am surprised
why this Janata Government hag con-
sidered it necessary to bring forward
this adoption of Children Bill, 1972,
for being passed by Parliament, after
a lapse of six years. We all know
that the Bill was introduced in the
House in 1972 ang it was referred to
a Joint Select Committee of Parlia-
ment, The report of the Joint Select
Committee was presented to the Housge
on 20th August, 1976. This Bill and
the Report raised unprecedented and
unparalleled resentment, deep
anxieties and revolt among the
masses, particularly, the minorities
like Muslims. I dare say, without
any fear of contradiction, that this is
a measure which has been opposed
throughout the length and breadth ot
the country. And I can hardly find a
sane man who hag supported the
provisions of the Bill. The genesis of
this Bill was said to be the demand
by some social organisations devoted
to the rmaintenance of abandoned
children either in India or even adop-
tion by foreigners. There is said to
be no law to cover such cases. But
this demand did not come forward
from Mnslim community. The evi-
dence which has been tendered be-
fore the Joint Committee proves this
contention. = The Government could
be well advised to remedy this lacuna
so far as persons other than Muslims
are concerned. But to enact and pasS
such a Bill for a gection of population
whicy, is totally opposed to this system
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of adoption is just horrible. I would
like to warp this Government that
they are trading on a dangerous path
which may lead to something which
you cannot dream of, We know that
we Hindus have in our ancient law,
which was later codified also, the
detailed provisions for adoption of a
son. It originates from the faith that
a man cannot have salvation unless
he has got a son who can give Pinda
to him. It was good that the law on
this topic was codified and I think the
Act which ig now going to be amend-
ed, Hindu Adoption and Maintenance
Act, 1956, was sufficient to serve the
purpose, and if there was any diffi-
culty that could have been removed
and there was no need to bring in
Muslims under the purview of this
Act for the first time. That is why
several amendments have been pro-
posed which we shall take up when
clause by clause consideration of the
Bill is taken up,

Several members of the Joint
Select Committee have appended their
Note of Dissent. I think there is no
answer to their well thought out
arguments against the inclusion of
Muslims. It is said that the Bill is
in the larger interest of children and
their welfare. Secondly, it ig said to
be an enabling Bill and it does not
compel Muslims to adopt. Thirdly,
it is not against the Quranic injunc-
tions. Fourthly, it is the first step
to uniform Civil Code in India. I
would like to reming the House and
the Government that since indepen-
dence this Bill has aroused the
greatest resentment in the Muslim
masses. Thousandg and thousands of
representations have been made by
way of letters telegrams, resolutions
and memoranda against this inclusion,
In the Joint Committee, the Commit-
tee heard the evidence of 147 wit-
nesses. Out of them more than 100
Muslim representatives appreareg be-
fore the Committee in their individual
and collective capacity.  Ulemas
(Muslim Scholars) of undisputed re-
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pute belonging to such scholastic
orders as Darul Uloom: ¢f Deoband,
Nadwathul Ulema of Lucknow, Ima-
rath Shariah of Bihar and Orissa,
Jamiathul Ulema of India, Muslim
advocates, Muslim ladies and Muslim
Personal Law Board appeared also
and tendered their evidence against
the inclusion of Muslims. Let it be
remembered that the Muslim evi-
dence is altogether non-political in
its character and deals with the
point of religious view. The sum-
mary of the evidence circulated by
the Law Department clearly asserts
that, I quote;

“Ninety-nine per cent of the
Muslims who have given evidence
(whether in their individual capa-
city or as representatives of Muslim
organisations) have opposed the
application of the Bill to Muslims.
The main arguments which have
been advanced by them are:

(1) Adoption is prohibited by the
Holy Quran ang is contrary to
Islamic Law and Practice;

(2) Adoption will involve an al-
ternation of various branches of
personal law of Muslims particular-
ly the Law of Inheritance;

(3) It would be unconstitutional
as violative of article 25, 26 and 29
of the Constitution;

(4) The Bill is an attempt to
foist Hindu Law on Muslims;

(5) There is no demand for a
general law of adoption.”

Those who are conversany with th.
Muslim jurisprudence know it fully
well that the Muslim law is based up-
on the Holy Quran, the Sunnah, Ijma
and Qiyas. It is the unshakeable be-
lief of Muslims that Quran is the very
word of God. Quranic injunctions
are the first and foremost basis ¢f the
Muslin: law. The Muslim scholars
and lawyers who appeared before the
Joint Select Committee were all one
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on thig point that adoption has been
forbidden by the Holy Quaran. They
have based their argument on the
verse of the Holy Quran, “...nor hath
He made your adopted sons your
real sons. This is only your
saying by your mouths, whereas
Allah sayeth  the truth and
guideth the way”. (Chapter 33:4).
All the commentaries on Holy Quran,
without any "exception, have been un-
animous that this Verse was directed
against Prophet Muhammad who had
adopted Hazrath Zaid as his son. It
1s by this Verse that Islam had repi-
diated the old custom of Arabia of
adopting children as their own. Till
then the old custom of adoption was
prevalent among the Arabs. In
effect, the institution of adoption
among the Arabs was very much ana-
logous to the present system of adop
tion among the Hindus in India. In
Arabs, the adopted son was called
after the name of the adoptive father.
He inherited property in the family of
the adoptive father and observed the
prohibited degress of marriage that
arose out of this supposed relationship:
In view of these facts, 1t i1s not so
easy to say that Quran is silent on
adoption or that it does not prohibit
adoption. Had there been no Quranic
Injunction, the highest Judicial Tribu-
nals in yndivided India and in indepen-
dent India would not have given their
unequivocal verdict that the institu-
tion of adoption is wunknown fo the
Mohammadan Law. And no other
person knows it better than the Law
Minister himself,

Sir, some of the eminent Professors
like Dr. S. D. Sharma, Professor, Goa
Medical College, have opposed this
very concept of adoption  because it
ultimately results in the retarded
growth of the personality of the chiid
and we have seen a large number of
families who have to  face perennial
disputes with other co-sharers of the
adoptive father and it is not rare that
the lives of such adopted sons become
hell and this results from the question
of succession. The shares of other
kith and kin entitled to succession get
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affected and a new framework of yro-
hibited degrees of marriage emerges
round the personality of the adopted
child. It will be admitted that adop-
tion is a Hindu religious concept and
this Bill is maliciously attempting to
foist it upon the Muslims. It is
against the spirit of secularism and
that is why I am opposed to it. To say
that the Bill 1s merely enabling one
does not make any difference and 1t
enables the citizeng to seek a remedy
as other laws do.

The divine character of the Muslin
Jurisprudence can only be undersiool
by those who either have faith in Islam
or have made a deep study of the sub-
ject, or hold a sympathetic view about
the credulity of the Godly revelations
fo the Holy Prophet. I think the Law
Minister himself comes under any of
these categories and if he does nof,
then I am very sorry. The desire to
have a change in the Muslim Personal
Law is the result of a thinking that the
said Law is man-made and hence gels
ocut of tune with the moving times.
This view is in direct conflict with that
of the Muslims who believe in the
religious sanctity of the Muslim Per-
sonal Law for all times to come.

It is most unfortunate that n, dee-
per study of the subject of the Muslim
Personal Law gs it is practised in
India has heen made. If it is con-
sidered necessary to have some chan-
ges, it is binding that the initiative
for such changes should come [rom
the Muslims only. Only then it can
universally be accepted. It is in view
of these considerations that the Con-
gress Party gave out an assurance
that the Muslim Personal Law would
not be touched unless the Muslims
wanted it and that is why, I think, this
Bill was keptin cold storage for =o
many years. I do not know what has
prompted thig Government now to
bring it forward for consideration
from that cold storage where it was
buried dead.

We are conscious of the fact that in
many Islamic countries changes havw¥
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been made but they do not afford any
gooq examples. The main reason is
that most of such countries are ruled
by dictators, despots and monarches,
Chief Martial Law Administrators and
so on and so forth.

SHRI SYED NIZAM-UD-DIN
(Jammu and Kashmir): Except in one
country—Turkey—there is no law,
nor a recognition,

SHRI SHYAM LAL YADAV: Thal
is true. Except for Turkey, in no other
country this law is prevalent.

They are not bothered about the pup-
lic opinion, whereas in India we have
got a democratic system of Govern-
ment. We have given a Constitution
which guarantees secularism and
equal respect for all religions. We all
‘know that the Muslims provide in-
stitutions of fosterage and orphanges
which make such arrangements. The
abandoned children are being looked
after by such institutions. I am sure
by the passage of this Bill we are not
going even to touch upon the fringe of
the problem of abandoned children. It
is not an economic measure; it is pure-
ly a religious measure and will con-
tinue to have the same old force. The
evidence that was tendered before the
Committee  clearly  establishes the
adverse reaction of Muslims and their
feelings that in spite of their strong
opposition, - their Personal Law is
being interfered with. This will create
disorder in the society and I am afraid,
this will generate confrontafion in the
society which this Government, with

its dwindling image, cannot
3.00 .M. contain. Muslims in our

country enjoy two free-
doms under our Constitution, that
is, religious worship and governance
by the Muslim Personal Law. These
are the two hallmarks of our secu-
larism, and if we pass this Bill as pro-
posed, I am sure that it will demolish
the basie character of our Constitu-
tion out of which the Law Minister
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has made great capital and riding on
that base has come to this House.

We have got our own Constitution
and it is needless to refer to changes
being made in other countries. I
would like to know what is the evil
or inherent defect in the Muslim so-
ciety at large that this Bill wants te
remove? I think the answer is in
the negative. This Bill is going not
only to affect the whole structure of
the Muslim society in so far as their
fundamental rights guaranteed by the
Constitution are concerned and hit-
ting their law of inheritance, the law
of marriages, the question of religion
of the adopted child and the adoptive
father but the whole society into a
new wave of uncertainty. This Bill will
be an outrage and fraud on the Con-
stitution and bring untold misery and
suffering at large. I think the Law
Minister should agree to the amend-
ments proposed by me to clause (1)
of the Bill and exempt the Muslims
from the operation of the said Act.

There are some more provisions
which T would like to draw the atten-
tion of the House to. This is regard-
ing the raising of the age of the adop-
tive father from 21 to 25 years which
is not understandable. It should re-
main 21 years because a person of
21 years of age in our Indian condi- .
tions ig fully aware of his responsi-
bilities and is mature enough to de-
cide his future. When the Bill ex-
empts the Scheduled Tribes from the
operation of the Bill, I think it is fully
justified that Muslims are also exempt-
ed on the same grounds as Scheduled
Tribes. While one section of the
population is being exempted from
the operation of this Bill there is no
reason why another seclion should
not be given the same advantage. In
my view, clause 20 of the Bill is un-
necessary and this rule will be obser-
ved more in the breach. Therefore,
there is no need to make such a pro-
vision, which nobody is going to agree
to. This clause provides that there
should not be any type of consideration
for adopting a child. This is just a
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pious hope which creates unneces-
sary trouble to the people. The in-

nocent and the poor will be harassed
by the guardians of law.

So far as the adoption by foreigners
is concerned, clauses 22 and 23 should
make more stringent provision, other-
wise this concept of provisional adop-
tion is being introduced for the first
time in our society. I think there is
bardly any justification for making
this provision because once a child is
adopted and it goes to the adopting
family how can he comes back again
here and how the whole process can
be upset is not clear to us. Particular-
by in case of a foreigner. once he
adopts a chilg he wilk go out of the
country with the child. What control
this law will have over such adop-
tion? Therefore, this should be fur-
ther clarified,

Sir, I do not want to take much of
your time and the time of the House.
1 would like to go to the last point.
When this Government came tg poer
through its manifesty it assured the
minorities that they will create a
Minorities Commission. They had
also promised that they will refer all
matters concerning the minorities to
this Commission. They hag promised
that the Government will be guided
by the advice tendered by the Minori-
ties Commission. We know that this
was only a slogan to catch the Mus-
lim vote. It was just a deceitful de-
claration by the Government which
till this day has not been fulfilled.
The Chairman of the Minorities Com-
mission resigned because he was not
consulted on the Aligarh Muslim Uni-
versity Bill. Sir, my objection is
when the Minorities Commission has
been established and this Janata Gov-
ernment promised to abide by the ad-
vice tendered by the Minorities Com-
mission in respect of matters relating
to Muslims, why this Bill has not been
referred to the Minorities Commission?
I would like to know from the Law

Minister. Xindly hear me, Mr. Law
Minister. Why was the Bill not re-
ferred to the Minorities Commission
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before bringing it to this House for
consideration in accordance with the
promises made by the Janata Gov-
ernment? What is the justification?
The Government has made a promise
and now the Government is bringing
forward this Bill which is not a crea-
tion of the Janata Government. The
previous Government, thinking it not
proper because of various reasons, did
not bring the Bill for consideration
here. Therefore, I would like to know,
people would like to know, why the
views of the Minorities Commission
have not been obtained. What I ap-
prehend is that the Government knew
it very well that not 3 single member
of the Minorities Commission, who-
ever he may be, would accept this
that it should apply to the Muslims
and, therefore, the Government did
not refer this Bill to the Minorities
Commission before bringing it to the
House for consideration. I think even
now it is not too late, even at this
stage. The Law Minister has said that
he will consider objections and sug-
gestions from Members. I think he
shoulg consider this even at this stage
and keep it pending before the House
and refer it back to the Minprities
Commission and see how the ~suntry
is reacting to this provision.

Sir, if the Janata Government has
got any care for public opinion, 1
challenge it to hold a referendum on
this matter from the Muslims. Now
a new concept is going to be introdu-
ced in our Constitution. Let us start
from this Bill and let us know the
consensus of the Muslims, whether
they want this Bill tg apply to them
or not because when the Government
is going to make a law for a particu-
lar section of the society which has
not so far been governed by such a
law and when 3 new law is being
made to govern the future lives of the
people, it is very necessary that on
this Bill, even at this stage, in accord-
ance with the assurances and promi-
ses made by the Janata Party—if they
are not just false promises, if they are
not just promises to create confusion
amongst the minorities—they should
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be frank in their view. If they are
frank enough, if they are courageous
enough, let them come forwarqd and
seek the opinion.

As 1 said earlier, Sir, according to
the evidence tendered before the Joint
Committee, out of 147 persons, 100 per-
sons were Muslims and 99 per cent
of them opposed the provisions of this
Bill and they said that it should not
be applied to the Muslims and that
they should not affect their Personal
Law. Therefore, my submission is
that in view of the overwhelming op-
position to this Bill, they should not
create hatred among this community
against the society.

SHRI SHANTI BHUSHAN: How
many members of the Joint Commit-
tee supported the Bill?

SHRI SHYAM LAL YADAV: The
Members who had opposed had given
their Minutes of Dissent. If the Mem-
bers did not support, it is none of the
fault of the people.

SHRI SHANTI BHUSHAN: It was
a Bill prepared by your own party.

SHRI SHYAM LAL YADAV: Our
party did not get it passed. Although
the Bill came through the Joint Com-
mittee, they thought the people will
not accept it and therefore it was
never placed before the House for
consideration.

(Interruptions)

SHRI MOHAMMAD YUNUS SA-

LEEM (Andhra Pradesh); Withdraw
it.

SHRI SHYAM LAL YADAV: Why
are you so anxious to carry it through?
Throw it in the dustbin. There are
so many other good measures that
are pending which you should have
taken care of. Why are you after
this? Therefore, T would like to ask
the Law Minister that he should state
clearly whether he is going to accept
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his own promises and implement his
own promises, (Interruptions) I may
tell the Government that this will
not be accepted by the people of
India. Every person will oppose it
becsuse India is a land comrosed of
different castes, several creeds and
many religious sects. All these matters
concern religion. The Hindu society
had its own ancient law of adoptior
and my hon, friend, who has been a
member of the Bar, knows it very
well. Before the codifieation of the
Hindu laws, there was an ancient law
of adoption for the Hindus. That was
being observed and there was a reli-
gioug sanctity behind it. It was be-
cause of religion that this adoption
law was there. Therefore, when you
are going to deal with a religious
matter, you have got to be careful to
see that it does not contravene the
rovisions of the Constitution, the
guarantees that have been given in
the Constitution. On the one side, this
Government is very zealous about pro-
tecting the fundamental rights of the
people. They always cry in the name
of democracy. I wonder if they can
justify the introduction of the Bill on
the one hand and, on the other, their
love for the fundamental rights, the
fundamental rights of the Muslims,
the fundamental rights of the minori-
ties—all religious sections of the peo-
ple of India—so that they have their
own life, their own religious func-
tions and duties to perform. 'There
is no ground for this Government to
stand on. I think the Janata Party
is very well known for its fraud. It
has maintained a very good facial ex-
pression, but in content this Govern-
ment is anti-people, it is working
against the interests of the people,
against the interests of the minorities,
against the interests of the Muslims
and against their private individual
lives. T condemn this Bill and I hope
the Law Minister will have the courage
of a lawyer to kindly withdraw this
Bill. 1f he is not going to do that,
we will oppose it.

PROF. RAMLAL PARIKH (Gujs-
rat): Sir, the hon. Member did not

-
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let the House know that thig Bill came
up during the term of the last Gov-
ernment as a result of a universal de-
mand of child welfare societies and
organisations for the last ten years,
which included the Muslim child wel-
fare organisations. So everybody was
associated with this and this Bill was
the result of a response to the public
opinion.

SHRI SHYAM LAL YADAV: Sir, I
would like ty clarify this point because
this was raised by the Law Minister
then and even today he has mention-
ed it. T think there is no record to
show that the people had demanded
such type of a Bill. The Muslims
have opposed it. The Muslims did
not want it. They have never want-
ed it. The evidence before the Joint
Select Committee is there. From
there, it will be seen that out of 147
persons, 100 were against it. So, where
was the demand for it?

PROF. RAMLAL PARIKH: In that
case, there would not have been a
Committee. For the past two years,
this Committee has been working. I
was a member of the Committee.

SHRI SHANTI BHUSHAN: Most
of the members of the Joint Select
Committee were from your party.

SHRI SHYAM LAL YADAV: I do
not know why you are carrying this
dead baby. Let it be buried. We
are not for it.

PROF. RAMLAL PARIKH: It is be-
cause you are in the Opposition,

SHRI SHYAM LAL YADAV: If the
Government wanted to have it pass-
ed, it would have been passed long
ago. Bul they never wanted it.

At AT AT qUEY (ITTHIW):
Sugarafy agraa, gary fag frargdra

b - gz ot gad fudli ¥ frew fadas oz

gmgT fzar & 1 ST &Y AqrIATHY
F FA AET FW § AR FIF W
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fadasw a1 2@ g 1 F1E FA TQ»
g7 =1fen frg & grar feat T g4
ar aifwF  saEqn ¥ Rl S qig
wIgAd gIar gy, F13 g9 g, A1 qg
wafaw a9 g1, Swrf ad gy arfgg g
g1, WL Iggq F gries At § ey
T F WIIGAT AT G Fray g ar
3 T FTHRIE F1A A q7a7 Frfe |
3% N FIE I T G G AT ) AP
s, g fag = wEe St S
ST OHY  FAr WO g ...

HY WEAA J1ET ¢
qra g1

F3Y, AT

st ATTEY ware g . TEY
FAqT wI § 6 o 15w Iegier gAAT
fem & & ..,

This bill is a fraud—Thig fraud was
instituted by Shrimati Gandhi and
her Government.

SHRI SHYAM LAL YADAYV: Sir,
how is it relevant?

SHRI NAGESHWAR
SHAHI: Because you have
this Bill as a fraud.

PRASAD
named

SHRI SHYAM LAL YADAV. We
did not get it passed. We put it in
cold storage. You cannct make this
false allegation. It is totally wrong.

PROF. RAMLAL PARIKH:
friend should have palience.

My

SHRI SHANTI BHUSHAN: Search
your heart.

SHRI NAGESHWAR PRASAD
SHAHI: If this Bill is a fraud, this
fraud was initiated and perpetrated
by Shrimati Indira Nehru Gandhi and
her Government, not by the Janata
Government.
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[SHRI NAGESHWAR PRASAD
SHAHI]

Y HIF g Fgd ¢ (% 39 faw &
argArfE@) A w1 ;T Agl BT
fear sat 1 & g9 faw #1 fage
FEET WRAT g AR AfF |WTE &
ot 3T FAE § v 7 efgeg qref-
fgdz a1  zafeg & SEwr [éa;é
wrifew 1wl FTar a1 1 faw
gaa @ faw v gafa w1 dwr far
a7 9¥ gua gw @t F a1 fafaax
§ qor fF oy @ TR #1 AeT A
g § a1 aamr war i € A
gy 239 fay qar afer w0 fw
gg faw g9 3 a1z g@q § 9w &Y
gW AW & TG JA wA A & qen
f& mifet z@ faw &1 @0 qeEwEr
NTEr &1 arqrq &1 g0 FT 1@a7
wia | wreosfearag g1 5 w9 e
gufem @1 # #1¢ feRagiar 2 @t =4
1 3@ FT fear S AR WX W@
wrzfear g1 % 3@ &t O  F@r § 4
s fFar sta, @ sl ower
qATa X A1 FZ FWT | T § AY
T A S o A ARy 5}
o9 & Aqr F AT

s mmAT F@E ¢ I AT
gar FE HAT TE v )
= ATYET SWiE  WE ¢ ag

fasr 1972 FTE AR 1976 & wig &
qA19 7 41 39 faq 39 # fol aw
N OF AT HR T qg  daaAr gy
a7 % T F JATT FT A AT § 99
a7 WRT, 1976 § R dar sus
7¢I 9g Fqle gmy st § figT
Fear g & fag gy foe art ST
FREY ¥ v =3 & sarar aqed
FHg 9T F g Ak 77 fiole @4-
geRfa & arg g€ & ST =mear
g f5 = sfwat gfa At o
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D o ) qrdf A ey oft 1 AT 3wy

AHIAET AR qafww a1 & F18 qgeqq
ot 7 4t arg fwar qar g@ foR
F1

U T@wATR ma;a : YT FHEY
# aggz oo E fr e

Ht AREAT g @Er ¢ AR
fag & TrEwara@ FE WT FY
fea & TFTaT I[pww FUX H
1972 & & T 1976 IF W A4,
1977 TF HIT FY LRI A | AT H
feg & Q1 a1 s gaawEl & WwEw
T &7 | (Interruptions) ) T
fewr & SaramIT A€} 9 AT qEFEEd
QT 9Ngr FETART G | qew
qE@AH F A AT | AT A
1 gmEr AT IS 9 | 3ET fAw
e faw # gy A A W
Tgd & 5 9T & 9T o "I 9%
Tz z® faw N g w1 W
T FT T T TR & IR & 70T
& qar 7 =g zar sifgx fFar ar
gre #Ag gfsa F g 97 ®@ )
gre 7 foR dar #uf ol wR
g Auafan a1 F fgars & a1 ga1 7%
F AT AFAAA] T AW 9T G
FATE |

w5 maﬂ'iﬂaitu: A T FY
qAT IZE |

st AmIaT w@E @ ¢ AR
o197 [T qisaTE oy q@97 W® § AR
AGAATAT & I FEdT T {7 FT
ZAQIT FT 7@ & 1 F1T SATHAIR ST
e & Fgar agar § & R f1
gia agd & ag w197 faegw e
2139 FEA ¥ .
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5t mfia |ea : wre are S
Aradra azex AT §F fag ag 917 7

w g1 gfFi

st AREAT A A ;. FW A
Fgl agl & % =g fergwl ax geard
FAAT AT A RATRTAT G HATE FTT
ar ag  9IIAT 9 WATE F4I |
g a1 Wee sAEz faw g

;| WIAAA AE@A ¢ TH § faqar

g

A AWAT gw@ A ;AW
aft wosar fow § 0 omw gl
@ fam & w5 78 ] % ag ferg)
ar - qEAAAT Ar LargAl w oweaArs
FoT | ag fad STFT weard w07 S
gere F11 7T fgeg g7 & fgare
e §  IEAT A0T AL g |
e g8 & fgans gsnaw ¢ 91 9
am g g 1 Befrsaw & e
A6 7RI AT | Ag FIA IEHT AT
gaT & N TET FWT 1 FE T
gaAge faw & 1 FEY 15 g9 A9 g,
afeaw fettaa ar i fefsa &7, . .

(Interruptions)

ot §ug framg@la @ 9w g
§Aar Y aga gade fawar) o
QA FIAT 97 34T /1 favart @@

I . .

5,

st TIRETE @Ew s,
AT argE W% WET {1 9y g
Fg1 f¥ g adgeng foid ot 9 a9
gft 78 g1 I AW F 9§ W
A ww feegz fgar g

(Interruptions)

FHT Tl w7
(Interruptions)

" st mifta waw
mfaag g 0 .
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<l ARTAT AT AEY ¢ Iq FAET
¥ T qaaATT qeeT G | AFYI qAr
I, THITLZATT HIT ARTHS A7 J1g |
At o fearm qowa #1ra adf & G )
All the three hon. Members belon-
ged to the Congress Party.

s TR WA AR ;. AN qIF

fewgz frar &1

st amrETgarE qEg: fod
Fare @1 af, mafmzgrag . wEw
¥ iy Me Ars fewdz 9911 32
foqié  gd-gemg faE 910 .

(Interruptions)

sfrad, 3@ faer &1 gree @ fafeee
Trax gga = e fFar 19U
geFe 3fge, F 3@ FWST F AT
%\ SRy faw wr groe frar o

=Y T @ ;. WIT AT J
FrgT 4 IF FAS F |

smat gifen gaEeg (3T
g3m) oS A AT FAN L
(Interruptions)

s\ AMzaT 91 Q@ ;AN
qfgat, gUET 17 TAAT TEAT T EHIW
g7FT fear &% @ ?

A, ggl S qEET HEET
g qg = Afgas fag , € @
fafaee oire gfear  wie wTaAHE o
g Y T FRST H 9 ) AT AT
g 955 ¥ wifad @y 9 A qeafea
g Te gz wwe ifewr e
F a1 fF ag ar qfeaw ar w1 M
T Far g1 s srsifEEd gqr
it fafaee & #gr £ ag Sfaw wigy &7
qIET &1 ...
(Interruptions)
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SHRI TRILQKI SINGH (Uttar Pra-
desh): The hon. Member should know
that consistency is the virtue of an
ass. Why is he labouring on this
point?

St AAET ga1E QU ;o S

g AN § MEA migT § &g F
TG AN QI FT TG & a1 AT #q1

78 wAT FT W qF TrEw GEI A

Fgr fr ag wzw fafrzr st e g

The Bill has to go through. 37@'3-
are q & Fgr O ofrady S avd
F A

o WIRSAE JIIT TN FQT
% P qEaal 1 arfeer S S
FfgT | AT TZ IW AW FT A
w E

PROF. RAMLAL PARIKH: Two
Members of that Committee are pre-
sent here. So, at least on questions
of fact you should allow us to know
what the correct position is.

it AT AT A ;W A
37 W a3FT {1 qex T 1 G 1 ¥ATH
AT ST, WIATT &Y &ATH FAAT | T
ATT AGT FIT TV GET FT F4T T |
F gy Faarg 5 swu wifa @i

§ oy ag wgar wgar g iw
TATT FIHXF AR g ar fafaee
geg ¥ Su faguw & 58 =Nwdy
gfrgar et  FarT FUAT 9T AR
73 g9 fzar a1 f5 oz oA #ree 39
Ty gar  wifgr I¥ gEg ¥ grAA
dw frarwar | wTowT g8 WIEw gr
Tifeq fs  gfeam sifafqas w1 e
¥ @ A AT F w9y AEAANA
AIZAT FY WIFAT FI 3G FI @ IH
fagas & gua @r$ &1 zafeag
frar w1 fraT gwmT #7 TAqHIHT A7
TAAZM AE F ¢ TF FT AR FG
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g fF mwe T g9 1 a8 3afes
FL@r & @ dawr fgeg a7 F1 gafaw
F@T & |

s\ #gFma 48 gAW . qY W
g FT AT |

G AWYET SEE Agr ¢ g9

AN gEAE F A & AT AT E

st mifea swor
1 foma we frar €

g ¥ 39

WY AN NIt WEt o g,
FTETT HT AT & FT g AHgAT 1A
g 99F gru zd o fogg s faan
g1 S fgor »iway aidy Y gwETT F
Far< fwargqr g faa Srar-grar g3
fFer aF 1T arfas sqqedr qT gaT
SrAar g 1 ag Faa fgrg a7 T S™AT
g1

[The Vice-Chairman (Shri Arvind
Ganesh Kalkarni) in the Chair.]

Al YT FT I FT AT AT FWAT
QAT AT § ITF QUAT Y sgFedr
F T HTH TE AAEAT FT TS § ) TUN
fam % w2l gafws o7 91 F9a farg
gd & gia a1 wg [W@H 5 owg St
gaed fa% 1 § 9ad g qad @
wg g1 WX e frergEta @ga § gl
fa Faa gl § &1 § oo Eq & agAr
=TgaT g

ot foz faamedw @ & T3 &
a1 gt § 5 gFr § oY werew ar
gl &1 Igiq mewme aT 5% &
gt Femmfama & qicgTarg faar g

In no Muslim country is there a law
on adoption.
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st Anreae sare W : ¥ 93 e
¥ arq few3 3 g1 9F 3@ a1 Y
g g o s=roms 1 ifasr @t &
g, wfaw ¥ & sorafmar § €. ..

SHRI ABDUL REHMAN SHEIKH
(Uttar Pradesh): The honourable
Member is misleading the House.
There is no such law in any country.

st amiTae s 4o @Al §
TR F RN A Y g A T &
are fadza far 1 9@ g9 Q@ #Y
ST & AR IE g 9% ¥ Fg
@ g

st dag mEgEe  grawt (eﬁ"t
W) © HTHT ATAFRY AT F

Y AN TATE AEY : GTIHT AT
1 & ofewm ar & areg § wAfE
7T wIaT § 1
THE VICE-CHAIRMAN  (SHRI
ARVIND GANESH KULKARND:

You have already taken 20 minutes.
Now, please try to conclude,

Y AR TR W@ ¢ gatag
# e g fo gt ¥, tfow §, T
Afmar § ot gudr qfew w9 ¥
ey 7 sifawa 1 & o wraw
et ¥ zgw o § & w0 a1
fé &1 T@d #Y g7 w31 9 FHET
¥ arad oy st aang ¥ gg S
wgd & qfean afgard o 411 97
afean ateamsit ¥ ga s v awda
f@ar 31 oY 39 faa 7 S F
garar § fx a=dl #Y agqd & fag, S7F
Fada? & fag ag faw sga e A1
asit fadea o an e s =rfga

Irrespective of any caste or com-
munity or religion, this Bill should
apply to all.

855 RS—9
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¢ aga wfi-fady, e wifee -
w17 Afgarat ¥ g9 #4EY & Ay wod
nEgTRT €t § WX Y a9 g i H
T &1 # giwet wmew & wgw i &
ITFT G A !

T|H W T fReelt § gearfyw
FFNT & FI AT @Y § ST aar
€Y g7 wHE & vy gAn 2

Y AGFIT ®3ET : T SHET A9
Fargy |

St AWEA ST O WG I
I Y ST FA g d ST, gafag
# ST AT Ay S gwwr  feady
T faw & wwafrya w97 71 wma a1}
aft g5 1 9 F1 WX A9 3G ar
HI9HT T s i i g9 faa ay
ane foar &1 F gaid yew F AR
qfean w9 & @ gofedt § 5k
foex 20 @i @F 40 fafeer ¥,
w1 gfrafedy # qur w7 % afean
weRl A1 FfEa§ g FagA yfeaw
gq 1 T wewaw f@ar g TR
7ar & f& 7 fagww wdwa & faars
&) &, Fua F fewrs 7@l § A fean
ar & faas 78 1 S v fam
1 woAT NdFwT € g 1 ZT 0K F aq
# g fadio &1 qeds FT1E 7R Tar
g fo g g} o o1 qor wwdw
F |

mifEy 4 wi wHam g S
& wgr =rgar g O o w@r g
HqA FT | H1T AW HIS T3 G, HIAT
dar 5 go a=9 F W9 fewwiw FX
WA WS WT AT A TS FY
fewnl 5T W@ g1 48 gar =t
RN F e a1 oo ™
w1 fewsln §T ® & | WE@ET & A7
q¥ BT Wa :feg | BT & &7 S
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JA4= 5 e -2 Uy 9 €
P2 4ol Opb gl el US)T
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[pehe pwige Samm ]

Eagda A gep SIS T - 2
SV Sy plun 2 gad S8 S
X5l P 2 e K
W thaalid joo 2 UK Gy 4
iyt oyl RS QP e
- QS clde 5 gl
P W e ol ) U 4 —la
e FudS g2 e S ylar
Rl ol Eyp M S W] & S8U
tes B wipn & LyseB | yiet el
¢l Gilbn £ gdwe A po P
O S oS (Rl oS (peikmaly
fo d‘g?,i - AR Sy GaKaden
e gl Qs Oyl S
- Egs a2l S @l e — ale
Article 25 says:

“(1) Subject to public order, mo-
rality and health and to the other
provisions of this Part, all persons
are equally entitled to freedom of
conscience and the right freely to
profess, practise and propagate re-
ligion.”

Sir, the question ig this; What is
religion? What is not religion? Who
will decide this? Will Mr. Shanti
Bhushan decide it or the Muslim
jurists who belong to the seats ot
learning of Muslim culture, civilisa~-
tion and education will decide it?
Or, Mr. Gokhale was going to decide
what is Muslim religion and what is
not Muslim religion? -

2 62 e 2y ol o Sl

oS Lol eblyy g &g &S
gl A gae ol B By S
Sy SinsS & o 85 (prypen
L @y ShuS (gl g) 2 Lo

dxr &S & S S e o=l oy
e gyl pluve e juRuggan plae
Tl plue ¢ mplylu] pluve ¢ gy
‘..l.un e J..I(“...g, rJ.....o
S oresidyl S gy eledgl
Oy by 99 gae l gen K
ooyl -2 WS el S e d
WS -~ 2 U¢ e ;éfd.d,‘
S - ekl o @
Jus a5 oyl ale a4
wielasd (ol 92 gab gunlyy Sy
ayid o Kl S gan Jala U o
e 5 Lo @ ) 4 s
P I

- 5'y® 0*1’.' eadioe

Is one opinion going to have weight

against this 89 per cent opinion? This
is for this House to consider.

BT LIRS W R
oph oy ¥ Sal] B 5 NS
Yy af g2 St &2 - 2 Ul IR 4
oo Sy S 1P hlas S W) o
g8 oS ol Laind Sy S & Sl
Ll ELad] K (ol g oy goheRe J
oy A

“13. (1) An adoption order ghall
take effect on such date as may be
specified therein by the district
court or where an appeal has beea
preferred under section 12 against
such order on such date as may be
specified in the appellate order.

(2) A child in respect of whom
an adoption order is made shall be
deemed to be the child of the adop-

ter or adopters and the adopter or

3
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adopters shall be deemed to be the
parent or parents of the child as if

the child had been born to that adop-
ter or those adopters in lawful wed-
lock, for all purposes (including in-

testacy) with effect from the date on
which the adoption order takes
effect and on and from such date all
the ties of the child in the family
of hig or her birth shall be deemed
to be severed and replaced by those
created by the adoption order in
the adoptive family.”
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It is against the Muslim Law. Youm
should accept that it is against the
Muslim Law. I will not stop here.
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“Nor has He made your adopted souns
your sons.” He means God.
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“I{ is an enabling act. It is not bind-
ing on the Muslims. If they want,
they should get it registered. If they
do not want, nobody is going to force
them.” This is not sufficient. I am
not going to be -convinced by his
argument. Why do you feel uncom-
fortable if you introduce an amend-
ment that is not applicable to Mus-

Call them by the thelr

fathers.

names of

lims? Why should you not do it?
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“Thousands and thousands of re-
presentations have been made by
way of letters, telegrams, resolutions
and memoranda to the effect that
the Muslims in India should be ex-
empted from the purview of this
Bill. More than 1000 Muslim wit-
nesses appeared before the Com-
mittee ty give their evidence in
their individual and collective capa-
cities. Ulemas (Muslim Scholars)

of undisputed repute belonging to -

such Scholastic Orders as Darul
Uloom of Deobandh, Nadwathul
Ulema of Lucknow, Imarath Shariah
of Bihar and Orissa, Jamaithul
Ulema of India appeared before the
Joint Select Committee., Muslim ad-
vocates turned up in a great num-
ber. Muslim Ladies came forth to
express their views. The Muslim
Personal Law Board, though of late
origin, also tendered its evidence.
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The Mnslim evidence ig altu.ather
non-political in its character and
deals with the issues from the reli-
gious point of view only. The sum-
mary of evidence circulated to us
by the Law Department says that
99 per cent of the Muslim evidence
is against the Bill."

4 P.M,
Mr. Vice-Chairman, this is very signi-

ficant. At page 10, in the last para,
it has been stated:

“No one denies the fact that the
Bill is voluntary and enabling in
its character. But the question re.
mains whether its mischief extends
to those who are not a party to the
adoption. Once an adoption is
made, the law takes its own course.”

2« ape ol gy oo Jol
Shalay ! i &S ey gy o
it S8 o8 - A LS &y eem g
95 Fxe gl & Lty UyS Myxe
e pn o B o s
oM Ay 2 el 93 IS & pRuany
g Bdaw Pl K Wl - &
S et S &S A LS Lo gy oy
S By & Ula Lo e erd) &y
VX N S PRV BTN §
el &gyl g & aei Koyt Ut
B G> 5 o wgadlil 3 5
A oSy Y S 8- o LS gy
ok LM S Mu S Wy
A4y gen K olaglla Sl s
¥ T & gkl A S tun €
e o S 55 e
G S - Kl Lo S ey
e Pl S S S Sy



;75 Adoption of

[ r.}l-o reigd Seie | o3 ]
u,bnﬂ )35’ JS C’ ),' W L.S”’J GS
oloafla &5 L S ).)‘ oy ’S U""
& luga Jl A & S e
-8 S Vi by wf,i- Ko J
oS Y )l dela S vl e &
W gl O ol S s e
G5 ) S oS ) 8 TS
et @byl ey o5 ! S
Wle o8 ol = 3R 5 Lyagd Jesad
S ol - IS el Jusw
¥ oottt e spdlamed S
d.‘o,S .JS Lis = S u..l-bt.(..
- K 55 g Jes Sl
_u’.;l‘l.un 2 v',\..v,‘hf ‘_‘»U’ d’ L')";

“The shares of other kith and kin
entitled to succession get affected
and a new framework of prohibited
degrees of marriage emerges round
the personality of the adopted child,
It is in this context that all the wit-
nesseg claim that adoption is a Hindu

religious conception in spirit and
is being foisted upon the Muslims.”
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Practically, all the fundamental prin.
ciples of Hindu law have been adopted
in this Bill.
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Muslim law does not recognise cua~
toms. Customs are nothing in Muslim
law.
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4[ 1 Hindi transliteration.
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Article 25 says:

“(1) Subject to public order,
morality and health and to the
other provisions of this Part, all
persons are equally entitled to
freedom of conscience and the right
freely to profess, practise and pro-
pagate religion.”

Sir, the question is this: What is
religion? What is not religion? Who
will decide this? Will Mr. Shanti
Bhushan decide it or the Muslim
jurists who belong to the seats of
learning of Muslim culture, civilisa-
tion and education will decide it?
Or, Mr. Gokhale is going to decide
what is Muslim religion and what is
not Muslim religion? '

AU A §F g7 Ga1a 9g & v ag
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Is one opinion going to have weight

against this 99 per cent opinion?
This is for thig House to consider.

§ #g wowT AT Ag-aEl ug
F177 geetfas af anfa wdeq F fgems
STt @1 o faer S AT e € ged
T 13 FT TG @7 91 5 702 F1€
wiew FFeT F1 Tg & qaaAT T2 1 @
THFE FT T

“13. (1) An adoption order shall
take effect on such date as mav be
specified therein by the district
court or where an appeal has beem
preferred under section 12 against
such order on such date as may be
specified in the appellate order.

(2) A child in respect of whom
an adoption order is made shall be
deemed to be the child of the
adopter or adopters and the adop-
ter or adopters shall be deemed to
be the parent or parents of the
child as if the child hag been borm
to that adopter or those adopterg im
lawful wedlock, for all purposes
(including intestacy) with effect
from the date on which the adop-
tion order takes effect and on and
from such date all the ties of the
chilg in the family of his or her
birth shall b deemed to be severed
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Fug aear § f5 gfow odaw &
¥ nErewd ¥ IS w9 @ifag wiT
A FT T9EW wAFfog Pt zeemy
FT AR A FTHIN KT {ETHT TEATH
& THT TUT FT L@EEIA T
R A & ggww ¥ feww www
FX IEEH JUNE gH AEF W WITHT
TgY 37 &1 SF qF gL qEAT
3 HeF ¥ AT WG § 7 weY oA
3g uatw ¥ Fg A7 wgar § 5 g
1 qEARTT T F q F e 3ED
oYt ST gt FE G, g Ay
FAAY T qQrAT 93 A1 A F AT
¥ Agrews sgivd wgl war g #
7g g0 fderd FaTmaRuIm &
TR Fg T WATEAT § WX AF F
[T amar F fr dArgd fasi v ew
# wg ey | 18 T @I @«
o1 9T qrer § 1 @ fafseT aww
g FERFL TEET AG] THS —

“It is an enabling act. It is not
binding on the Muslims. If they want,
they should get it registered. If they
do not want, ‘nobody is going to force
them.” This is not sufficient. I am not
going to be convinced by his argu-
ment, Why do you feel uncomfortable
if you introduce an amendment that
is not applicable to Muslimg? Why
should you pot do it?

b mfax gfien has wifefae
FIOWIT I F FAT Wigw F ?
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qq  QIYE IR TEST IN AT 99
wEdt gedt Fg d 5 —

It is against the Muslim Law, You
should accept that it is against the
Muslim Law., I will pot stop here.

¥ warem oW A UF @Eq A
% & 777 & Fr o frey & anf
X a1 fFedt & woea § qErEed gy
e T fa@ qm & w7 =rfeg o
T fogg gz ¥
faars & 1 @ Aaw =@ 3 &,
AT FHT AT g YIS
et F o fgeTT & aga as W
gu anh gwY wifaw g § g7 2fa-
JWA ATAT g1 WG I 33F AR
W@ GUTH 4 AR 5 F @ER
W QR F gattas I T aa
waT SARCfET & amet & g@rem
fo o ¥ grlRwg § 1 gaw
* "wET T —

TR STHEAT K HLAT AFH IATAGH

“Non hag be made your adopted sons
your sons”. He means God.

IYF IE AW §— T AT AT gW

Call them by the hames of their
fathers,

T FEA F qgT A HOR A9 FAHY
@y F qTE gFR TG T FHT—
ST, 39 [AT F T T g9
mwmar + ¥ o 7% gt dae
Higene  faar-sear vt F@Aw ¥
UF qHFI AT GIAIT GRAT AT IAR!
it f g7 AW A7 FAw gEE
o JaEy F aR o) wiEr %
fam vk @8 3| =9 I aQ
qgRT FWH ) TF G T TeATE

[18 JULY 1978 ]
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HOHT qgIw Wiz gy v ww ¥
T S fav qgnw wEA e
F f&qT 7 7% ary F Ay w7 g
AN F< faar |« ¥g A AR
aren &1 owAfEY g waw gf AR
aggE g gwr fF omaw SY wmsen
fraq dar gl 979 7% wiag wfea
g3 o wan far mar w7 798 wre
arfsr g%t ag ara gdret § wmd
gfrant ¥ Jag fav dgeee 8T
waew  FT fear o) dgm w7 T
aifae F am ¥ FgaT T F frar AR
3% q/F qF AT a8 g9 fF gaa
dag & foa gw #Y wdy gd
#T AN A A qAT FoATg oo ql
agaw  F GERAN I GEA o7 Faw
A IAH! qATE < & @) g8 9rfET F¥
& fou fr a9 frra @1 goow §F A1
qFTH TG § HR qaadT gaar a8 7%
gadr 32 F7 g TG T & a1 Ay
gifaa s & fag fr qoafa
sTw ¥ w1 wefhad wgY § 58 A
FZT TqT -

Al qafaaa @Yo fiveg geamm

Ty ¥ HE g ag & 3T
gery A wR G oaff @0 &Sy
ATqd  AAF FEA GG ITHT HIHEL
FaAR A =g AT AR FATAT
aigaT EfFs@gm AT aria A aa &
qEy  IEATEATRRY 7 S 91 78 o7 5
AT AT HedATg  IoIAT ITAN F
gz 41 q2 g9 g F A faw
AFEAT TEA T AATT 3TF ghIHI AT
Fr frgag & sfa smeaw FgAT AT
Fy fear mar 1 g @f fafaew
g w9 IE Iy § fF agae i
Ty qfeem af & |/ § F3 9]
aw #  IF TF guAE AW
IHT a1 TG g7 gNw § Afem
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[sft 7P 3| weliA)
e @t ¥ FoT ¥ FOeT W
HeATE a1 TAET oA WA F g
AR T Welg AT AT Fg, TGA I
qrE F2 41 gATR AT FA FT I
@ dr § gl # wraa § fr owfes
A FE@ wegeen fad ww A7 @HA
T ¢ waw faq grEw F 9GES
@r Tog faw qgeTe dEd 91 48
AT AT N & a1g 37 waw o
gram gy @i | WeT 39 WA ¥
AR F AT @y qTd gaTw FO ] A
T gaH FUR A o FwE Ted
HO g am & faara fEE AR
F qCF w9 freq w1 wAgg FA—
Farr qfem o) waEmw ¥ g
a1 fam gadtawtg a1 frargs T A
g AR gA@ A EHigT——

“faq my wr T AT F AT ET A
gar a1 @Al §

g 2 &1 dy &) fow w9 wady
g

fagr was &1 =9y aw F faarr o
feY #71 d27 FgT graifE 91 SArAT §
f& 31 wew 39T AT 5 8 TH
F A EUW & | T AWGT FT gAY
faaraa ot gt g8y fuady & foad
39 F9F T @=q qATg FIO frar q7v

-

wAT et & fea axg @ fafawes
IS Fraars (5 gw F 341 7rAa g
fora o 1 @10 Y aT9 T Fr-ATg
TR F 917 ¥ 79T FT {AGST FAC I
O 2 AT 35T fag wgr At § fs 4F
ey & Fa oA g w7 & af §
WX e a9y #27 § fF qdaa @r W
waTEAT TG § 1w HiK gEl wrHeE

!

[ RAJYA SABHA])
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#Y q1q HIOF A W@F WO a_I
ag St { FHEQ GATE § 9y WY WAl
Ay A1 agT 98 AN gY TTAT F
wifaw g gA4T & | ag WA {EA
AEHI NG FT § T 394 & aga a¢
Fifa T A 3O (/I qE@T F
femrfasr & oY 3@ STAT 91 47 §—

"qu} ag fFuaETd @ Al
¥ uF W g 9 v o gt @
qET & I FY AT AFAAY AT @
qT FT JATAT A G FH qG I
FATAT 9T AT TG TEHT TAFT AT HAGR
g ST #IX FHFT FeT FEH THT
FTAT AR 3qF AoRIF a8 Fgarar ef
THTH TETFTH | AGAT 4€ BT q<g WY
ST AT HFAT 0T A HY THT AT
F @ 0w grar a1 M aadr o
¥ fav JRat F @10 T QAT § Y
gg A 42 F frey 3 W Far f FUN
AT & FET HIF AT 42 B 19T §
IYHT JIeAF qorF v & qg faarg
ZUH AT & I A g 9 & a4 W
FIAATF TH TEE ¥ foq £/ gnmwyd
#r ST Srgfema &t qg i a@
TATATT A EF § 3% 98 F) <1
qI9F AFIF AR AFRT F w9 ¥
watfas 7Y ¥ | T F wfeg & gaw)
g wX fear wrn)”

Y a1q A1 B JUEE FHT 18T
g3w g ¥ ama fv ag ot arg
at fufrecaga & v 9 o qaa
FTFAT T HIFTH & forey a4 F1 Fe)-
fexm ar qurga agf & .t @@ sga
frrafafeT 9t A% = A dfa I g9
T & 1 fafare § S 39 97 quds
SRl E AR gTR TEA R ag A ATE g fe
3% fa & St #waUq § ST FAA
A gdroa Y aurgw A Y W@ §
O g7 Iwiie g fF 97 amal # g
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F JIT IV Q! Y9N &A1 F fAwrw
. , T

gar a A I s Fgar Argar
g ¥ 33 fa=or & 9w qa15T a9z FHET
#1 feqid & qaaia frg 919 aaq faaq
wfean e & g o feafsw
RAEFT § 39F I _IFAARIT AOH
AT AT FEOT|

- presentations have
“way of letters, telegrams,

sigmificant.
para, it has been stated: C

"“Thousands and thousands of ve-
been ‘made by
resolu-
tions and memoranda to effect that

‘ the Muslims in India should be ex-
- empted from the purview of this

Bill, More than 1000 Muslim wit-
nesses appeared before the Com-
mittee tg give their evidence in their
individual and collective capacities.
Ulemas (Muslim .Scholars) of un-
disputed repute belonging to such

" Scholastic Orders as Darul Uloom

of Deobandh, Nadwathul Ulema of
Lucknow, Imarath Shariah of Bibar
and Orissa, Jamiathul Ulema of
India appeared before the Joint Se-
lect Committee. Muslim advoeates
turned up in a great number. Mus-
lim Ladies came forth to express
their views. The Muslim Personal
Law Board, though of late origin,
also tendered its evidence.

The Muslim evidence is altoge-
ther non-political in its character
and deals with the issues from the
religious point of view only.

The summary of evidence circu-
lated to us by the Law Department
says that 99 per cent of the Muslim
evidence is against the Bill.”

Mr. Vice Chairman, this is very

At page 10, in the last

“No one denies the fact that the
Bill is voluntary and enabling in its
character, But the question re-
mains whether its mischief extends

655 RS—10

{18 JULY 1978 ]
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to those who are not a party to the
adoption. Once an adoption is made,
the law takes its own course.”

gea ¥ M agw A g N ag e fv ag
a9 7 ‘TT I UA UASfET gae’ ag F
& | HAT FIE 914G AT AT FAgaAT
& AT qaady FIG F A AL FAA
F1 M § s T FUT qTTE I
F1E qrasl Ay & | THEFT wATT 9 A1
g¢ gg faar war § f faer orew #71 a8
wlfegart 48y fgar srar f 1 faa
¥ 5T AME 3RRfET F JT CIOAT
¥ wdid 98 § g IS AT g 9@t
TS 3EF gF F1 HAGS fFar S1q
FAT FIE AT4eq § dl IGF WIS &
HTe AT g3 A 38FT FTa0R H e
qi FT GGIEF & | ATFA qg qaal
FTAIE 7T FF 3796 1 35 (88 § wZ®H
F7 {2 a1 AT | FITLES ®twqfw fFer
OF AT § A ASE T AT ATHHA
FAqT ATEAN § ATTE @AY & THH AR
qIS A FT AT TET & AT LHAT wEEA
F¢ & fog fF sragE 3@ a1 &
7 fyaw wg S fs FaT § 47
frar & a1 et 1 T0 S A4 FUF
¥ o &7 FFGE 24T 1 9§ ¥ 4R
F grad AT T F1 arAfBag FaE
Fgar Jgar g fag €9 F1 O
% gara fwar war g fs ggsr £ ar
ITET T FI TEFT G AT Nfez
qIET A DT | THH| IAKT TAG A
AL FLAFA | THF] FIE ATFEART -
#rer 74 FTAFAT | FART gfar F1F18
g 1f@ Gadia A4 FCAFAT | FUT R
zaqr wgfwaa & qEIARTAT & A9
-

“The shares of other kith and kin
entitled to succession get affected and
a new framework of prohibited degrees

of marriage emergeg round the per-
sonality of the adopted child. It is in
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[ wgFaz A77 qA1H)
this context that all the wilhesses
claim that adoption is a Hindu religi-
ous conception in spirit and is being
foisted upon the Muslims.”

% warg oz faw gg1 & 3@F OgA
fegrg UStama & aTX # 1 91 STHT AT 9@
g A5 g fadl asmg o1 &1 Fqe
2537 30 1A HIT GHARE & FIT
AT gagAt § AT FIA KT OATET AT
qa far § qdv faedary & 919 77
wFal g & ax aras {1eq qifea oo
Y @7 oY U uHide qfeee M7 Frgast
A g TrET AL FA FF—

Practically, all the fundamental prin-
ciples of Hindu Law have beep adop-
ted in this Bill.

fagiazas fFr N Igra T AT R
TART BNIHET JFT F AT FIAFLAST
g A GTIFH § | FIS A ST M T FaAT
- g Y w1 gAwRa F qAfaw gEd
frad s s FarEs goa g A
AL ATE qIAT AT E 1 A gEA A W
g g7 &1 ag wgdy a2 ¥ wifag g
ST § AR fogw ow™ @M §
IHFT ATCT Gew g1 a7 g HIT SEFT
T3z A sefER dar T STard ar 47
farg ot 1 $9e § fawdr ga8 arw fwar
w1 g7 § | ferg @t 771 Fae agawseT
Mgar ferg wE § N z@ o wwma Iw
g1 FEE F g W AR FHa
F A o f A fgrg A1 W FEqw
F! fwmas fFaraar & afws gfew

af § FEag ®1 FIE gHIFT AGT & |
Muslim law does not reccgnise Cus-
toms. Customs are nothing j; Mushm

law. zgfqe st odaq & 9gFTE TR
famre asft & fag o fgg a1 & firsa)-

[ RAJYA SABHA ]

|
|
|
|

|

9 FT [HAATAL ¥ FTL 19 F7 Fiforo |
TH| WT TF AR ¥ A Ay ag |

TRO (Orissa):
Sir, while moving the Bill for consi-
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AT T F I1e fag § f& aeafds
F AT TEARTAT FT 41T 9 qeF &
HAZHT ATATET A | 1T AFT SHHET
T | SHTRAT F WA FAT § | SHIAEY
# 7raq ag g fe——

Majority opinion ghould be respected.

HARTAT FT 99 BT T AqH AN
o1 % g B 31 3@ 7 A1 9 =gy
g1 AT FqT IR qIT STATIHT KT
S TEEAT FL § | AT TG FTA qEATTHAY
93 Aifag 740 g A FreRr aFgm
TEINT I qEF B AR & frg fgey
F1 AFAIT GG | S, §F qg wreqm
FeAr Agar g i @l fafaeecqrga ga
FAT F TFAHE T 7 Fgi a5 7 [o5-
A1q § | Tafag & Twtfar FErat fafaee
qigs @ fF gny 97 aoiw gw A @
JART A ~ATA, IATAAETL, HI@ faefr
T gufedt & qra 747 7 & A1 g9
QR faer &1 qifga F3 AT q geF a2
FHRTHAITIN R qeF § T9% fadrs
TSR g1 AR s feg . € ag g
faa ara 7y gwiT 1 & ag 7 sngan g
AR AT & T, FRAT FECTF FIT
e foren &1 g1 710 | gw gw ATT O
FE T § % gATU FreLrggaT AT
g gA qew § gamwias Y 9 wega
8 ER IR AT 9 B F § fF g
FIT F IF AT AAGT F HAT ATHL
¥ Faqe 1 Aew Ag) fFar Smar
ITH HEHeA WIT A G "G A
ST |

zafae ¥ gveara @ fo 5@ faor
& quaaE F1 qEaar 71 fzar sg
a1 & 5@ fa= 0 arig Far g ar §
7 faa F1 Q& aFa & q@EET HLAr 9
1] |

SHRI LAKSHMANA MAHAPA-

Mr. Vice<dChairman,
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deration, the Law Minister asked us to
rise above many narrow interests and
take the care of children to be a mat-
ter of primary importance and to easi-
ly agree to the passing of the Bill, He
also told us that this Bill was intro-
duced in 1972. Mr. Gokhale, the then
Law Minister, while introducing the
Bill had appended a Statement of Ob-
jects and Reasons. I shall just be tak-
ing, through you, the Objects and
Reasons wherefrom you will be able
to get the reasons for the anxiety of
the Government to bring in such a
Bill. Even today when the Law Min-
ister was speaking while moving the
Bill for consideration, he said, as has
also been mentioned in the Statement
of Objects and Reasons, that there
have been over a period of a decade
demands from social organisations
which necessitated the framing of such
a Bill. That apart, he has also said
that the country needed a general law
of adoption. That is the other rearon
why such a Bill was framed. He has
also told us that the Bill went before
the Joint Select Committee and the
Joint Select Committee, which accord-
ing to him deserved all the thanks for
the pains taken by them in formulat-
ing such a good report, toock four
years to give us the report. There-
after two years passed and now we
are asked to consider the Bill. I do
not know what the real state of af-
fairs is at the moment, whether those
particular social organisations which
had been so much pressing for the
framing of such a Bill do have that
anxiety for the passing of the Bill even
now or not. As some hon. Memkbers
pointed out earlier, we do not know
which are the particular social organ-
isations which are so much interested
in it. But one thing I gather from
the note of dissent of one of the Mem-
bers of the Joint Select Commitee is
that only two communities—a few
Christian organisations and gne Parsi
organisation—were very much inter-
ested in such a law being brought.
While considering this law we have
not only to see the notes of dissent
appended to the Report of the Joint

[18 JULY 1978 ]
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Select Committee but also the violent
resentment expressed in this House
against the passing of this Bill. We
shall have to be very cool in consi-
dering this Bill and in the back-
ground of what has been happening
in the country. I think a very sane
approach to the Bill has to be made.

Adoption, as you know, Sir, 1s not
only prevalent in many other coun-
tries other than India but in India
also, as far as the Hindu community
is concerend, it was a particular func-
tion and it was a particular institution
to which much of religioug sentiment
was attached. It was said that a per-
son, to save himself from the ‘put’ had
to take a putra, to save himself from
the hell he had to take a son, But
this idea of the institution of adop-
tion was blasted immediately after
we framed the Hindu (Adoption and
Maintenance) Act of 1956 because
there we said that it was no longer
a putra alone, or a don alone, or a
male alone who would be adopted but
a female child could also be adopted.
Therefore, there was no anxiety for
saving oneself from ‘put’ or getting
salvation any further by 1956 at least
when we agreed to make such a law
and having it very much effective till
this day, we also agreed to the posi-
tion that no longer a Hindu need have
only a son, he could as well take a
daughter, So what reigned supreme
at the time the 1956 Hindu (Adoption
and Maintenance) Act was passed was
the care of the children, if anybody
was interested in giving his affection
to a child—whether male or female—
he could very well do it and, there-
fore, could take a child in adoption.
That possibly was the idea behind
such a change in the attitude towards
the institution of adoption.

Having blasted that particular idea,
or the religious gentiment that was
attacheg to the institution of adoption
in 1¢56, I do not think there is much
worry now when an adoption is made
of any person of any community by
any person of any community. But
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[Shri Lakshmana Mallqapatro]

all the same we have to respect senti-
ments, because sentiments are not
only connected with the religious ties
but with something else also—that
is, with material bias aiso. It is not
only moral but it is material also.
That is exactly how the different
friends had either appended minutes
of dissent or have spoken on the lines
of the points made out in those min-
utes of dissent. So, Sir, T submit be-
fore you that how far it is proper now
to continue with this Bill should be a
question for consideration. Ags I said
in the Dbeginning, some institution
wanted it. Whether they still want
it or not is not known. They wanted
it for the reason—I quote from the
Statement of Objects and Reasons:

“In recent years there has been
a growing demand for a general law
of adoption in India, particularly
from several social welfare organ-
isations and social workers who see
in the institution of adoption an op-
portunity to provide proper homes
and families for abandoned, desti-
tute ang neglected children.”

So this was the lofty objective for
which this particular Bill was fram-
ed and given to a Joint Select Com-
mittee. They pondered over it for
four years and now it is placed kefore
us for consideration and passing. So
the most important factor for which
this Bill was introduceq was “to pro-
vide proper homes and families for
abandoned, destitute and neglected
children”. The Law Minister while
introduging this Bill for consideration
today also said that a child in an or-
phanage does not get the climate or
the affection that he would get in a
family. Therefore, for him to become
a member of a family is very much
better than his being an orphan.
Therefore, he also sticks to this idea
of providing affection, home and
family to the three classes of children.
These three classes are “abandoned,
destitute and neglected”. So it should
apply to children who are either being
abandoned or are destitute or are

[ RAJYA SABHA ]
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being neglected. I think the Law Mi-
nister and the Government would
have seen these reasons in the coun-
try.

Sir, the law-framers when they
framed the Constitution of India did
see that the children need care. But
1 am sorry to say that till today child
care is yet an unknown sukject for
the Government of India though In
the directive principles of the Consti-
tution so many things have been said.
I take you to the different provisions
in the Constitution about child care.
Article 39 says:i—

“(e) that the health and strength
of workers, men and women, znd
the tender age of children are not
abused and that citizens are not forc-
ed by economic necessity to enter
avocationg unsuited to their age or
strength;

(f) that childhood and youth are
protected against exploitation and
against moral and material aban-
donment.”

Then article 41 says:—

“The State shall, within the limits
of its economic capacity and deve-
lopment, make effective provision
for securing the right to work, to
education and to public assistance
in cases of unemployment, old age,
sickness and disablement, and in
other cases of undeserved want.”

Then article 42 says:—

“The State shall make provision
for securing just and humane condi-
tions of work and for maternity re-
lief.”

Then article 45 says:—

“The State shall endeavour to
provide, within a period of ten years
from the commencement of this Con-
stitution, for free and compulsory
education for all children until they
complete the age of fourteen years.”
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These are the different provisions in
our Constitution and I may say, with-
out any fear of contradiction, that it
1s because of our not being akle to
touch even the fringe of these Direc-
tive Principles of State Policy that we
have made the children of this coun-
try either destitutes or neglected ones.
It is only the parents who are either
legitimate or 1illegitimate. For a long
time the notion has been running that
it is only the children who are either
legitimate or illegitimate but, accord-
ing to me, no child is illegilimate. It
could be that the parents are illegiti-
male, and every child, according to
me; is born legitimately. Therefore,
I say, it is the illegitimate parents who
abandon their chiidren.

Only the other day when I was tra-
velling in a train, I found a couple
strolling along the railway platform
and when the train was about to leave
the station it was found that they had
left their child in a latrine there it was
about four days old. The child was
picked up later and handed over to
the police. I do not know whether
the child has gone destitute or sent
to an orphanage or whether there
would be any good person tgy take
it in adoption.

Sir, somehow I do not see any ra-
tionale behind this Bill. In accord-
ance with the Statement of Objects
and Reasons, destitute or abandoned

children who have been neglected
could be adopted. But, Sir, who is
going to adopt such children? Can

they give a good appearance for a per-
son to rush and adopt it? Unless an
abandoned child is that tender and
unless a couple feels that either of it
has crossed the fertility period, it wall
not go in for adoption and nowhere
has there been anxiety expressed by
any person to go in for adoption of
abandoned or destitute children. It
may be rather the anxiety of the or-
phanage to pass on or brush off its
responsibility of maintenance of a
child, Therefore, I am very skeptical
about such children being taken in
adoption however much you may de-

[18 JULY 1978 ]
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sire them to be adopiled and taken
care of by other people and, there-
fore, there may not be many cases
of adoption of such nature, sSo, the
only thing that is very much possible
if some institutions are registered or
licensed under the proposed law which
witl be capable of arranging for adop-
tions is that they wouid be dotng it
either for mercenary or immoral pur-
poses. In fact, we have seen many
cases of such institutions engaging in
such activities. The other thing that
may happen is—I have a lurking fear
in my mind and I am giving expres-
sion to it—that once you permit such
institutions to ke registered or licens-
ed in the coming set-up, living in the
situation where we are when one does
not hesitate to adulterate food to the
extent of killing his consuming brother
there will definitely be innumerable
cases of child-lifting, starting from the
day of birth in the hospital. That is
very much possible. I do not khow
what measures the Government will
be able to take. Of course, the law
as it is framed does not prevent any
such thing. It is only after a child is
taken in adoption, if there is cruel
ill-treatment—it is, of course, defined
in a particular way but the definition
does not fit in with the words “cruel
ill-treatment”. I do not know how 1t
will be interpreted by the courts when
it goes before them, but one thing is
certain. If there really is such a care
of a child taken in adoption being
cruelly ill-treated, then it can be
taken up by the District Court and
interim orders could be made. But
then again, the law as it is framed
does not say that the adoption will
be declared invalid. nor does it say
that the relationship between the
child and the adoptive parents will
cease to have its effect. Sir, as you
know, according to our Hindu law,
the child has to be maintained. And
that is exactly why we had a law, to
which I referred earlier, i.e. regard-
ing the adoption and maintenance of
children, of the year 1956. Now, by

this particular Bill, we will be repeal-
ing those portions of that particular
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[Shri Lakshmana Mahapatro]

law which relate to the maintenance
Suppose, we have a general law of
adoption for all persons living in this
country—may be enabling, may be
voluntary, may be anything—could
you also not have such a general law
for the maintenance of children? It is
easy for the Hindus whg will be
bound to maintain those children after
having taken them for adoption.
Therefore, the point I want to make
is that, if you have provided for the
adoption of children, you should also
provide for their proper maintenance
and also provide against their ill-
treatment. The most important mat-
ter which deserve consideration at the
moment is not adoption because our
social life is not related to adoption;
it is related to many more things. We
have in our Constitution, under arti-
cle 44, provided to give to the citizens
of India a uniform civil code. We
have been failing in that. We have
how and then been tinkering with
this or that. We have now and then
been having a law on marriage. We
have now and then been having a law
on adoption. But what is happening
to the question of giving to the peo-
ple of the country a uniform civil
code? Why was it not done within
two or three montns or six years after
1972, though Mr. Gokhale had said
that this was the first phase towards
it. Why could he not frame it? Why
could not the succeeding Government
do it? What is the difficulty that
comes in their way of framing such a
law, about which we had mentioned
as early as 1950 when we framed our
Constitution.

THE VICE-CHAIRMAN (SHRI

ARVIND GANESH KULKARNI): You
have to finish now.

SHR1 LAKSHMANA MAHAPAT-
RO: Therefore, the main causes of
abandonment, the main causes of neg-
lect, the main causes of destitution
being not solved, adoption by itself
will not give the required climate that
our learned Law Minister is very
much anxious about. I want that
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these things should first be attended
to and they should have a primacy
over adoption.

SHRI KHURSHED ALAM KHAN
(Delhi): Mr. Vice-Chairman, Sir, I re-
gret that on principle I cannot sup-
port the Bill in its present form. Really
speaking, 1 would submit that our
view-point should not be misunder-
stood; and it needs more consideration
than it received during the delibera-
tions of the Joint Select Committee,
The plea that I am making to the hon.
Minister and the friends opposite 1s
that it is in the interest of the coun-
try, secularism and democracy, and
that it has nothing to do with commu-
nalism I must say that it is the
usual thing on the other side to bring
in Mrs, Indira Gandhi’s name what-
ever may be the Bill, whatever may
be the sukject, whatever may be the
topic for discussion. Well, if they get
any satisfaction out of it they should
continue to do it. But in my opinion,
they must kold their breath. The Bill
originated as a result of a specific
problem in respect of the abandoned
children; and, therefore, the Bill
should have been confined to this
specific problem only. But, what has
been done is that they have enlarged
the scope of the Bill in order to bring
all the communities under this Bill,
which, if enacted inta a legislation, is
causing us a lot of worry. I can also
assure the hon. Minister in this House
—and when I say it, T say it with some
authority—that Mrs. Indira Gandhi
had given us an assurance that surely
this Bill will not affect the fundamen-
tal rights or the Muslim personal law
in any way. We had taken this as-
surance on its face value. But, un-
fortunately, now somebody else is
piloting the Bill and he is not going
to honour this assurance. Instead of
providing for specific contingencies,
the scope of the Bill has been enlarg-
ed, ag I said, to cover all the commu-
nities, Well, this is going to open the
floodgate for the future and this is the
first step, as they say, towards a
common civil code. Well, T would
not like to say anything about the
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late Law Minister as there is a
phrase in French which meang speak
nothing but good of the day. You
cannot say what he had in mind, and
so, these people who are interpreting
this saying, 1 do not think, are doing
full justice {o the late Law Minister.
Therefore, what the present Hon.
Minister 1s expected to do is that he
should respect the sentiments, he
should respect the emotions and he
should respect the pleading of those
people who feel that this Bill is going
to offend their personal law and is
going to offend the usage and custom
of their religious practice. Therefore,
its scope should not be enlarged to
bring in all the communities under
thig Bill,

It appears that in the Joint Select
Commi .tee, the view points of those
who disagreed, weTre not given due
consideration. While the Scheduled
Tribes were actually exempted, no
exemption was given to the Muslim
minority community, Here I would
like to point to the Hon. Minister
that the official amendment that he
proposes to introduce is also a sort of
camouflaging the whole thing because
they are cleverly going to delete clause

1(4), lineg 8 to 12, regarding the
Scheduled Tribes. They are saying
that nothing contained in this Act

shall affec: the gperation of the Hindu
Adogttions and Maintenance Act  or
the operation, custom or usage relat-
ing to adoption. Now, if the custom
and usage regarding aloption is found
only among the Scheduled Tribes and
not among the Muslims because among
the Muslims adoption is not allowed
by the Quranic law or the Muslim
Personal Law, even this amendment
is not going to meet the requirement
is not going to meet our view point
and is not going to satisfy the Muslim
community, and, therefore, unless
their view point is not met, I assure
the Hon. Minister that this Bill is not
going to Bo through,

Now, I would like to point out here
that almost 99 per cent of the mino-
“ty community witnesses who ap-

~«d before the Joint Select Com-
-mleaded that the scope of the
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Bill should not be enlarged to bring
1 the Muslim community under the
purview of this Bill, but it appears
that they were not given sympathetic
consideration, and nothing was done
to exempt the Muslim community as
desired by them.

The Muslim Personal Law, I must
say, Mr, Hon. Minister, codifies a per-
fect way of life; it is based upon the
Holy Quran, Sunnah and Ijma, and
this being so, I do not think that we
need any such act for our purposes.
In fact, this kind of act ic going to
offend our versonal law, and we
cannot allow that our personal law
should be interfered with in any way.
This being so, the provisions of the
Bill will offend the Quranic injunc-
tion. The institution of adoption is
unknown to the Quranic Laws, and,
therefore, this must be kept in view.
Unless this s kept ;i view and neces-
cary exemption is made, I am afraid,
it is not goirg to satisfy this com-
munity in any circumstances. Sir,
here, in supgery of my argument, 1
chould like tg quote Shri Mohammed
Shafetullah, an authority on Muslim
law. 1 quote:

“The Muslim law or the Shariath
defined in ils origin is unanimously
accepted by the Muslim community
throughout the globe to be the most
sacred, the most univer<al, the most
rational, {he most equitable, the
most natural, the most scientific,
the most comprehensive, the most
perfect and the simplest in its
nature.”

Sir, further I should like to quote
from the gsame author.

“It js a'i-comprehensive in its
nature and jeaves out no single as-
pect of human life.”

'y'his being s2. I do not think we need
any Act of this type for the benefit of
the winority communities, for the
Muslims particularly. Their own
laws, their own Koranic injunctions
are there to guide them and to pro-
vide a perfect way of life which is
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most simple, most scientific,
ratienal.

most

Sir, as other hon. Members have also
stated, it may not be out of place to
mention here thal repeated assurances
have been given that no changes in
the Muslim Tersonal Law would be
made unless the Muslims want it
themselves, 1n this case, it has been
proved that they do not want any
change or taat they do not want the
scope of this Bill to be enlarged in
such a way as to include the minority

community. <ir, it is stated tha.
somsthing happened in other coun-
tries. Well, are you going to be

grided by what is happening in other
couniries? Are you going to look to
those countries as to what is happen-
ing there? Then I am afraid it is not
a corect policy and it is not going to
be accepted by us as we look to our
own country. we are born in this
country, we live in this country and
we wunt to be ¢f this country and we
have to be of thig country. Let it be
clearly unde-stucd that adoption is
prohibited by the Holy Koran and is
contrary to Islamjc Law and practice.
This being s¢ ! do pot understand
why the Government is insisting on
including the minority community
widhin the geipe of this Bill. I think
it is high time that the hon. Minister
realised the mistake that they are do-
ing and realised the seripus damage
that they are going to do to the Mus-
lim community if they are going to
enlarge the gcope of this Bill to in-
clude all the communities.

Adoption will involve basic changes
in the Personal Law of the Muslims,
especially in the well-defined law of
inheritance. We do not want any
change in the law of inheritance.
It is a well-defined law which
provides a  very generous and
equitable share for the various rela-
tions and dependents of a person and,
therefore, any interference in this re-
gard will result inconfusion and will
result in a sort of direct interference
in the religious affairs and the Perso-
nal Law of the Muslim community.
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Sir, this will be contrary to the con-
stitutiona] safeguards provided {or
the purpose. Therefore, 1 would
appeal to the hon. Minister: if
you have no consideration for any-
thing else at least you must have
consideration for the provisions en-
shrined ip our Consiitution and you
should see that we got the protection
of those provisiong which were meant
for providing protection to the minori-
ty communities, their special interests,
to their special requirements.

Sir, as I said earlier, Islam is a
complete code life. It embraces with-
in ity fold the entire problems of life
and provides suitable solutions in all
matters, widely ranging from social
to domestic affairs. And if anybody
has got any doubt about it, surely I
can provide the necessary lilerature to
him., Let them go through that lite-
rature and they will be convinced that
what ig said here is really most ap-
propriate and is a gospel truth which
cannot be denied by anybody, which
cannot be objected {o by anybody.

Now, India, as I said, is a vast coun-
try of different religions and com-
munities, and unless we learn to res-
pect each other’s faiths and beliefs

and sentiments, we gha]l fail to
achieve the objective of a united
nation.

We are very keen that we should be
part of this country in all respects, but
our separate indentity must remain
intact. We do not want any infringe-
ment of that identity; we do not want
to lose our identity. We all want to
be part of the pationa} life, part of the
national stream, but at the game time
please rest assured that if we have
any suspicion, that i{s well founded;
if we have any doubt, that is well
founded, for the simple reason that
somebody comes and tells us that
there will be no separate culture, there
wil] be no separate language, there
should be no geparate name, that all
Indians must ‘have one culture, all
Indiang must have one name and all
Indians must have one of everything.
How can we think of that? Compo
site culture is nat of one commur
only;, it is the composite cu!
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varioug communities and we al] res-
pect it and we all honour it angd there-
fore, we would like to retain such
things, because these things are essen-
tial for us, these things are impor-
tant for us, these things are basic for
us.

Here 1 would like to mention that
whatever may be said or whatever
may be done, gne thing must be kept
in view—] am particularly addressing
this to the honourable Minister on the
other side—that we are in a minority,
we are a minority community; we
are a minority community; we admit
that we are a minority community.
But please note we are minority com-
munity “but we are not such an in-
significant minority community that
you can ignore us completely. And
take it from me that unless you take
our consent, unless you take our
agreement, in all such matters, in all
such decisions, in all guch policy mat-
ters which are of national importance,
these Acts and decisions will not be
everlasting. And we do not want
anything, done any decision, agny poli-
¢y decision, taken, which is not ever-
lasting in our country because we
want to be very much part of the
country, we want to make our full
contribution tp fhe couniry and we
want to be involved in the country.
Unlesy you involve us, unless you can
create a full gense gf involvement in
us, there will be no everlasting deci-
sions and everlasting policy matters.
Therelore, Jet ug not do anything or
act in any manner which will create
suspicion ar doubt in the minds of the
people, barticularly of the minority
communities, particularly in respect
of their pérsonal law or religious
matters. This is a matter which
needs special consideration and I
hope the honourable Minister will give
special consideration to these matters
pecause these matters are of very
grave and serious conseguences if not
considered in the right perspective, in
the right manner, at the right time,
in the right way. Please do not get
away with the idea that the Muslim
sociely is unhelpful in respect of
abandoned or destitute chindren. This
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is far from frue. If you look at the
Muslim society, the structure of the
Muslim gociety, the Muslim personal
law, the Muslim religious laws, you
will find that we have ways and means
of helping such destitute children,
such abandoned children, by way of
zokat, by way of khairat for which
there js po provision in other reli-
gions, as far as I know. Muslims are
required to make provision for this
provision is especially for Thelping
destitute peaple, destitute childern and
for all such matters in which we nave
to provide assistance and succour to
the people who are needy. The Con-
stitution of India, ag far as I know—
the honourable Minister knows “etioer
than I do—adequately protects ihe
inferests of the minority communities,
it provides constitutional safeguards
and fundametal rights for the minority
communities, Thus, any move to en-
large the scope to cover the minorities
will surely and definitely offend Arti-
cles 25, 26 and 29 of the Constitution,

Besides, a number of safeguards
have heen given to us at the natioral
level. I am sure you are not going to
discard or give up those safeguards
which have already been given to us.
With these words, I would once again
appeal to the good sense of the hoa.
Minister and his party to consider our
request and plea to incorporate such
amendments in the Bill which will
give us satisfaction and which will
exempt the minority community from
being brought under the scope of this
Bill, Unless this is done, I assure you
that this will not be correct on your
part as this is going to create suspi-
cion in the minds of the Muslim coms-
munity that this is the beginning of the
end of their personal law. Several non.
Members from this side and that .ide
have said that they are not going ‘o
tolerate this under any circumstances
because for us the personal law is a3
very important matter. Assurancess
have been given time and again thal
no interference will be allowed in the
personal law of the Muslim com-
munity. With these few words, I would
once again inform the hon. Minister
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that the amendment that he proposes
to put forward is not going to meet the
requirement. When there is still fime
left, please consider our pleas sym-
pathetically and then come forward
with adequate and proper amendmentg
which will meet our requirements and
which will exempt the Muslim com-
munity from the operation of this
Bill, Otherwise it will not be possible
for us to support this Bill and without
our support it will be difficult for you
to push through this Bill.

SHRI SYED NIZAM-UD-DIN: Mr.
Vice-Chairman, all the hon. Members
who have spoken on this Bill are op-
posed to it both in letter and spirit,
except Shri Shahi who also did not
speak on the merits of the Bill. He
was going into the politics of this
measure when he referred to the origin
of the Bill, the supporters of the Bill
and the members of the Committee.
That was not relevant for the purposes
of consideration of this measure.

As for the Law Minister, he empha-
sized one point, namely, the welfare
of the children of this country. 1
really wonder whether the Law Minis-~
ter is very serious about the welfare
of the children in this country. The
Law Minister knows, we all now and
you alsg know that in this country
there are millions and millions of chil-
dren who are not only ill-fed, but also
under fed; not only under-fed but also
under nourished; they are not only
under-nourished, but are naked. They
have no shelter and they have no food.
I do not know how passing of this Bill
1s going to help millions and millions
of these children in our country. In
this country more than 70 per cent of
our people live below the poverty line.
The Law Minister is not worried about
this bulk of people who do not have
two square meals to eat, who do not
have sufficient clothes to hide their
body and who do not have any shelter
or roof over their heads. The Law
Minister is not worried about them,
The Law Minister is not worried about
those children who have no shelter to
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live in or the millions of the children
whgo have no educational facilities in
this country. But he is going to pass
this law thinking that this is a panacea
for all the ills of this country and he
thinks that there after every child will
get what he wants. This is not the
right consiedration. You know better
that so far as adoption is concerned,
there can be three or four considera-
tions.

First, in this country, it is a reli-
gious consideration. Otherwise, the
consideration can be economic, it can
be inheritance, it can be financial or
it can be social, But, as far as the
origin of adoption as such in this
country is concerned, it is mostly re-
ligious because, in this country, an
issueless person must have some male
child just to perform the religious
practices when he is not in this world
so that he gets nirvana, go that he goes
to swarga, because of the religious rites
which are to be performed by his male
child. If he has no male child, he has
then to adopt somebody who will per-
form these religious practices. There-
fore, to say that this is a progressive
step is only to confuse the issue. There
could have been hundreds and
hundredss of pieces of progressive
legislation if we were really serious
about the welfare of the children in
this country. It is not that way.

It is basic in the religion of this
country. Therefore, to say that
it is a progressive step is only

to confuse the public mind. So, I
am not in agreement with the Law
Minister and I humbly disagree with
the Law Minister here and I would
say, that this js not for that purpose.

The second consideration can be
this: If a person has no male issue—
mostly in agricultural classes this
happens— he can adopt a child who
can perform certain functions and who
can help him. Here again that is not
the consideration. Then, the third con-
sideration can be this; I have no son
and I do not want my property to be
inherited by those people who are the
legal heirs and I want to deprive them
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of their inheritance and so, I adopt
somebody irom another family so that
those who are the legal and proper
heirs are not able to get the property
and I want that the property should
get concentrated in certain hand and
should not get distributed. That can be
one consideration. Therefore, to say
that this is a welfare measure is not
correct and I do not agree, Sir, that
this has that as the object.

Then, Sir, as far as the question of
adoption as such is concerned. You
know it better: How many people 1n
this country are there who adopt reai-
ly? What is the percentage of those
people who adopt really? Again, how
does it help in the maintenance of the
children? I know it for certain that if
a poor man adopts a child, it does not
help the child in his education. How
does it help him in his health? How
does it help him in his welfare? How
does it help him in his economic con-
dition? It does not help the child if the
person who adopts is a poor man. So,
that is also not a correct interpreta-
tion of the law. Then, Sir, for the first
time, I have come across such a useless
piece of legislation, where in such an
exercise has been done which is an exer-
cise in futility. We already had an Act
because the Act was for the majority of
the people in the country, the Hindu
majority in the country. It is the
religious consideration for a person
and this to adopt somebody and so,
we had one Act. It was passed in
1956 and it is the Hindu Adoption and
Maintenance Act. Even now, if you
compare thig with that Act, you will
see that -most of the sections of this
Bil] are equivalent to the provisions
in the Hindu Adoption and Mainte-
nance Act. Therefore, there was no
need for passing this Act at all be-
cause the 'majority in the country
was covered by that law, by that Act,
and that majority definitely needed
some law for mdoption and that law
wag there. Therefore, I say that it is
a useless piece of legislation in that
way also. Sir, the honourable Min-
jster has referred to some organisa-
tions. But he did not name them and
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he did not mention which were the
organisations which have brought so
much pressure for passing such a law
in this country. How many people
came to the Government saying that
such a law ghould be passed? Sir,
the Adoption of Chindren Bill, 1972,
was referred to a Select Committee
also and that Committee moved
throughout the country for about three
or four years and they took evidence
and they ascertained the public opin-
lon on this matter. If we go through
the evidénce recorded by the Com-
mittee, we will find that even then
this Bill was not appreciated by any
section of people jn this country.
Even those who are in favour of ad-
option said that the Hindu Adoption
and Maintenance Act was sufficlent
for this purpose; therefore, there was
no need of the new Act. And as was
mentioned by some hon. Members, the
Muslims in genera] were opposed to
this Bill, because this institution of
adoption is glien to the Muslim law.
That was their main argument, There-
fore, they said, no law should be pas-
sed which covers the Muslim com-
munity in this country. Sir, if a
community has no institution as such,
why should a law be passed which
would cover them also? Why should
not that community be exempted? I
do not understand. There can be
many arguments, Can there be any
argument for this purpose at least?
I would like to know from the hon.
Minister, I say that 99 per cent of
those people who appeared before the
Committee—even 100 per cent, I am
sure—in this country, are not in fav-
our of passing this Bill. They do not
want this Bill. They want exemption.
I can say without fear of contradic-
tion that hundered per cent Muslims
in this country are opposed to it. To
whatever section of Muslimg they may
belong—whether Shias or Sunis—and
to whatever schuo] of thought in Is-
lam they are, they are hundered per
cent against this Bill. Therefore, in
a democratic sel-up no Act should be

passed while the majority of the
people are against that Act... (Time
bell ringd).
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Sir, I have also to talk about the
merits of the Bill. This was about
the amendment I have given.

There wag a reference made to
some man by Mr, Sahi? I want to
know, who is he? He appeared be-

fore the Committee. I have gone
through the record of evidence, This
single man hag nothing to do with
Islamic law. Maybe, like me, he can
claim: to be very learned on Islamic
thought. But he is not that. He is
Dr. Imtiaz Ahmed of Jawaharlal
Nehru University you know yoursel?
what this institution is composed of,
and what type of people are there.
With all respect for this gentleman, I
would say that he is not an authority
on Islamic law, because the people
who dfe authority on Islam, who ap-
peared before the Committee were
unanimous in one thing that it is
against the basic principles of Isla-
mic law. None of them would differ
on that. There were only three Mus-
iims whg were of the opinion that
this law ghould be passed. Sir, I have
gone through the records of the Com-
mittee. “To the question put to Dr.
Imtiaz Ahmed whether this is against
the Islamic law or not, the answer
from him was: Strictly speaking, it is
against the pronouncements of Is-
lam, but for other reasons he wants
jt. Even Dr. Imtiaz was categorical
in one thing that it is against the pro-
nouncements of Islam of the other
two persons who appeared about gne
person I know. When he was asked
“How do you say that it is not
against Islam?” he said, “It is my in-
terpretation.” Tg the second question
put to him, he replied that traditional
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interpretation is not this and that the
present-day  ‘Ulemas» and Muslim
jurists do 1 not agree with me, but
thig is my interpretation. But even he
admitted that Islam is indifferent to
adoption. 1 do not agree with people
about whom a mention has been made
that there are great scholars of Is-
lam and their opinion is Islamic. I am’
making a Teference to those people
also, what they finally said. 5 P.M.
One of them was clear in say-
ing that it is against the
basic principles of the Qoran.
The othey said that it was his in-
terpretation that Islam 1is indiffer-
ent to the institution of adoption.

5 P. M.

THE VICE-CHAIRMAN (SHRI
ARVIND GANESH KULKARNI):
Will the hon, Member finish in another
five minutes?

SHRI SYED NIZAM-UD-DIN: We
can take it up tomorrow.

THE VICE-CHAIRMAN (SHRI
ARVIND GANESH KULKARNI): If
you can finish in five minutes, then
finish today.

SHRI- SYED NIZAM-UD-DIN: I
have to talk about the provisions of
the Bill.

THE VICE-CHAIRMAN (SHRI
ARVIND GENESH KULKARNI):
The House stands adjourned till 11
A. M. tomorrow.

«

The House then adjourned
at one minute past five of the
clock till eleven of the clock
on Wednesday, the 19th July,
1978
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