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THE CONSTITUTION
(FORTY-FIFTH) AMENDMENT
BILL, x978.

MR. CHAIRMAN : Shri
Shanti Bhushan,

SHRI S.W. DHABE (Mahara-
shtra) : Sir, before he moves the
Bill. I want so say a few words
by way of a peint of order about the
introduction of the Bill. Last time
when the 42nd Amendment Bill was
introduced , a procedure also was
laid down.

MR. CHAIRMAN : It is a
motion for consideration.

SHRI S.W. DHABE : Afterthe
Motion for consideration is moved
I would like toraise it because very
serious questions arise out of it,
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THE MINISTER OF LAW
JUSTICE AND COMPANY AFF.
AIRS (SHRI SHANTI BHUSH-
AN) : Mr. Chairman, Sir, I con-
sider it a great privilege to move :

“That the Bill further to amend
the Constitution of India, as
passed by the I,ok Sabha, be
takeninto consideration”.

Sir, this is a very important Bill
as all hon. Members are aware » and
Tam very hapny to say that in finalis-
ing the provisions of this Bill I
have received great co-operation
and help from zll sections of thisg
House, from the leaders of all the
Opposition parties and Opposition
grours. Tam very grateful tothem
for all the co-operation help and
support with the help of which it has
been possible tointroduce this Rill.

s

Sir, T am also happy to say that
when this Rill was discussed in the
other House, it received very wide
support and ultimately the final
Motion was adopted without diss-
ent. Sir,when T say thar, it must be
recognised that in a democracy there
is always room for some honest
difference of opinion so that if there is
no complete agreement in regard to
every provision of the Bill, it does
not mean that a particular section is
not interested in securing the best
possible future for the people of
India in which India can hold
its head high, but there is always
room for some honest difference of
opinion and, if therefore, there are
some differences among the diff-
erent parties on some provisions of
the Bill, well, that is a matter which
is to be expected. But, Sir, I
believe  that those  differences
would of the minimum and so
far as the very important features
of the Bill are concerned, they would
receive unanimous support from
all sections of the House. Sir, with
these words I would like, very briefly
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[Shri'ShantiBhushan]

to explain the main provisions of the Bill in
this House also.

Now, the first part of the Bill— the
important part of the Bill—relates to the
Emergency provisions in the Constitution.
Sir, the effort has been, by this Bill, to see
that while recognising that in certain
circumstances special powers may be needed
by the Government to overcome special
situation which might pose a threat to the
security of the country, it is necessary in the
interests of the country as a whole, of the
people of the country as a whole, that there
should not be the slightest possibility of
those provisions being abused to the
detriment of the people, and it is for that
objective that an effort has been made
through the provisions of this Bill to
strengthen the safeguards in such a way and,
I believe—not only do I believe but I am
confident—that after those provisions are
enacted into the Constitution, it will not be
possible under any circumstances for any-
body to create a situation in which the
interests of the people and the rights of the
people could be held to ransom.

Sir, the provisions which seek to achieve
this objective are, firstly, that even when a
proclamation of Emergency is made by the
Government, while the earlier provisions of
the Constitution at present in force require the
ratification of such proclamation to be made
by the two Houses of Parliament by a bare
majority, hereafter, it is being provided, on
the basis of the belief that the recognition
that there are emergent situations in the
country should proceed on a near
consersus in the whole country among all
sections., that the ratification will have to be
made by the two Houses, firstly, within one
month of the proclamation being made by the
President and that ratification will require
not merely the support of a bare majority in
the two Houses but it will also

[RAJYA SABHA ]
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require the support of an absolute majority of
the total membership and, in addition, two-
thirds majority of those present and voting.
Sir, it is believed —and I believe rightly—
that it will be a verv important safeguard
and the result of the adoption of such a
provision would be that it v/ill not be
possible, unless there is a near consensus in
the country, to proclaim an Emergency in the
country.

Sir, it was also felt that once the
proclamation = ofEmergencymadeby  the
President, is ratified by the two Houses,
thereafter , the two Houses do not continue to
have any say in regard to the continuance of
the proclamation of Emergency because so
long as proclamation of Emergency continue
in the country, there are so many restrictions
on the Fundamental Rights, the right of the
people, their situation and the legal rights
and the manner in which those legal rights
are eonforced—there are so many
impediments—and so it is also necessary that
the Emergency in the country should continue
only so long it is really required in order to
tackle, the threat which might arise to the
security of India. And, for that, Sir, an
attempt has been made through the provisions
of this Bill to involve the two Houses even in the
matter of the continuance Emergency. It
has accordingly been provided, that, in spite
of the two Houses separately ratifying the
proclamation of Emergency once by a two-
thirds majority, it would also be necessary for
the two Houses again within six months of the
arlier ratification to ratify it again by the same
two-thirds ~ majority of those present and
voting to enable the Emergency to continue.
And this process will go on as long as the pro-
clamation of Emergency is really required.
'Apart from the requirement that within six
months the two Houses would again be seized
of the matter to see as to whether the conditions
are such that the Emergency should
continue, or not, it is also
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sought to be provided through the
provisions of the Bill that if the Lok Sabha
is of the view th,t there is no longer any
need to continue Emergency even during
the period of six months for which the
ratification might have been made, it would
be possible for a certain proportions of the
Members to seek a special session of the
Lok Sabha which will have to be
convened.

SHPI BHUPESH GUPTA (West
Bengal) : Why not Rajya Sabha also?

SHRI SHANTI BHUSHAN :

The whole question is, if one House itself by
a bare majority says that the proclamation
of Emergency should not continue, then,
in that case, it should be mandatory on the
Government to revoke the Emergency
forthwith. Shri Bhupesh Gupta knows very
well that there is some difference between
the Lok Sabha and the Rajya Sabha. So far
as the proclamation of Emergency is con-
cerned, so far as the continuance of the
proclamation is concerned, obviously it
requires a two-thirds majority in both
Houses; but, so far as the revocation of
the Emergency even duringtbeperiod of
sixmonths is  concerned, it does
not require a two-thirds majority but it
requires a bare majority of the Lok Sabha to
pass that Resolution ; and if that Resolution
is adopted, then the Emergency would have
to be revoked straightaway. Apart from
that, itis also important, not merely as
to how an Emergency can be proclaimed and
how the proclamation of Emergen cv can be
ratified, but even with regard to the pro-
clamation of Emergency , that a safeguard
is sought to be introduced by the provisions
of this BUI, namely, that the proclamation
can 'lemale only a s a result of a positive
decision of the Cabinet and when written
advice to the President on the basis of such a
positive decision of  the Cabinet is
tendered to the President
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—only then the proclamation of emergency
would be possible—so that even th? initial
proclamation, which naturally has to be
made by the President, will have to be
Preceded by a discussion in the Cabinet and
a consensus decision of the Cabinet as a
whole ; aid when written advice as a result
of this decision is tendered to the President,
then only even the initial proclamation
would be mite.

Then, Sir, the consequences of the
proclamation of an emergency are also
important because we have to see that
safeguards have to be introduced in regard to
the proclamation of an emergency. It is not
enough that safeguards are introduced and in
what circumstances an emergency can be
proclaimed It is also important that even
when a proclamation of an emergency is
made, such  conditions cannot be created in
which democracy would be at a stake or the
people's interests would be at ? stake. So, it
is also necessary to look into this aspect of the
matter as to what should be the position and
what should be the policy during the period of
an emergency, and, Sir, it is with that object

that some  changes of  far-reaching
charatcter  are proposed  through the
provisions of this Bill particularly in
Article 359 because as the  House is

aware Article; 359 contemplates  virtual
suspension of the Fundamental Rights.
Many of the Fundamental  <ights are very
important. They are safeguards for the
people of the country,*, they are safeguards
for democracy and they are in the ultimate
interest of the people. It  should not be
possible to do away with those safeguards
even during the period of an em ergency.

In that connection, I recall that during the
period, of the last internal emergency a
decision was given by the Supreme Court, a
majority decision by 4:1, in which a view
was.
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[Shri Shanti Bhushan]

taken that Article 21 was the sole repository
of the right to life and liberty. I do not
want to go into it whether the majority
decision was correct or not correct. Once
the Supreme Court has given its decision,
it is binding. But, Sir, t he result, the
unfortunate result, of that decision was
that even if a person was deprived of his
liberty during the period of an emergency
when a proclamation or a notification under
Article 359 was existing,the result v. z? that
there was no forum in which be could go and
question his detention on the ground that
even under The laws  which provide for
preventive detention, his detention could not
be justified. Even if he was in a position to
convince everybody, even forum, which had
the authority to look into it, that his detention
was absolutely mala fide absolutely on
extraneous considerations and could not be
justified by any reasonable person
“whatsoever, it was not possible for the
courts to look into the matter, to go into the
question and to direct the person to beset at
liberty. Sir,it was realised that it was a
great weakness in the Constitution as
interpreted by the Supreme Court.

Sir, the right to life or liberty is
sacrosanct. After all, what does the society
consist of, for whom does the society exist
and for whom does the Constitution exist ?
The entire society consists of individual
citizens. The whole Constitution is meant
for the people which consist of individual
citizens. If their right to life or liberty itself
would not be sacrosanct, if they would not
have any kind of right to life or liberty
duringthe period of an emergency— the
emergency, the country, democracy etc.
would be futile. Therefore, Sir, it is being
sought to be introduced as an exception in
Article 359 that the right to life or liberty
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guaranteed under Article 21 of the
Constitution would not be capable of
suspension even during any kind of
emergency. The right to life or liberty shall
be regarded as sacred, and that is why this
proviso is sought to be introduced in Article
359.

Sir, another safeguard which has been
introduced when this Bill was being debated
in the other House— I had great pleasure in
accepting that amendment which was moved
by an Hon. Member—relates to non-
suspension of even  Article 20 of the
Constitution so that now the Bill as amended
in the Lok Sabha provides that even during
the period of an emergency it would not be
possible for suspending even the Funda-
mental Rights guaranteed by Article 20
because, Sir, as the House is aware,
Article 20 also gives a very sacred right.
If Article 20 is not there, it can become
possible for the Government which means
the ruling party, to victimise the people by
creating an offence with retrospective effect
and thereafter proceeding against person 0:1
th- basis of that offence.

When an offence is created with
prospective effect, then, Sir, the individual
knows that he is not expected to act in such
and such way because acting in such and
such way will be an offence and he would
punishable therefor.

SHRI DEVENDRA NATH DWIVEDI
(Uttar Pradesh) : But that is what you have
done in the Lokpal Bill.

SHRI SHANTI BHUSHAN : The
Lokpal Bill has not yet been enacted.

SHRI SUNDER SINGH BHANDARI
(Uttar Pradesh) : It is yet to come.

SHRI SHANTI BHUSHAN : So long
as article 20 is there,
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it is not possible, and I have said it on so many
occasions. [ welcome "article  20.  The
Constitution-makers were very wise peoole
when they incorporated article 20 i 1 the
Constitution, because if tte Government has the
power, or if the ruling party which may be
supported by the majority in  Parliament,
has the power, to enact penal laws to create
crimes from time to time —different new
crimes may also  have to be created—then
the important safeguard has to be, if there is to
be no possibility of any people or opponents
being ictimised,that a person must know vwhat
amounts to a transgression of law before he
commits an act. But  if he commi's the act
first and thereafter, some fime later, he is told
"What you did  yesterday, we  are now
making an offence", then he bis no way to
avoid committing  that act. Therefore,
this was an important safeguar I, and it was
felt  that these safeguards should continue
even duing the period of Emergency, so that
it would not be possible to hold any person to
ransom or to victimise even one's political
opponents and so on even duringthe period of
Emergency. Why? Because the idea is that if
these  safeguards are not there during the
period of Emergency, then an era of fear, an
era of terror can be created during an
Emergency, and on account of that widespread
fear which might be created by the use of such
powers given by the Constitution, all the
safeguards of democracy also can be done away
with, because democracy  postulates that
people would not be living in fear, that it
should be seen that people are able to exercise
their democratic rights without being afraid.
Therefore, it was  necessary  that any
provisions of the Constitution which could be
misused during the period of Emergency for
creating that era of fear must be eliminated, so
that even during the period of Emergency such
a situation is not created.

Then, Sir, there are other changes also
proposed in articles 358 and
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359 because it was realised that when the fun
Ja n? tal rights are suspended wholesale, then
even ordinary laws which have nothing to do
with the Emerge icy, their reasonableness on a
ce tain basis, also cannot be questioned, so
that an unintended hardship is caused to the
people— Article 358, as it originally stood,
suspended all the Dbasic freedoms contains i in
Article 19 as soon as there was a
proclamation of Emergency. So, even if there
was any ordinary law which had nothing to
do with the Emergency—a no "-Emergency
legislation—.and if there was something
unreasonable in it which unreasonably
restricted the freedom of speech of the people
or the right to form associations, trade unions,
etc., then even that unreasonable part of that
law could not be challenged duringthe period
of Emergency. Therefore, an amendment has
been  proposed in this Bill to say that the
effect of the protection of articles 358 and
article 359 would be confined only to those
laws which have been conceived or which
are intended to really avoid that threat to the
security of India, namely, Emergency
legislations, and which will co" tain a recital
to that effect, namely, it will have a conscious
decision that such and such law is being
enacted for the purpose of meeting the threat
which has arisen to the security of India.
Only those laws which areforthat purpose
alone will have the  benefit or protection of
articles 358 and 359. So far as the other laws
are concerned, which do not contain that
recital, they will not unnecessarily get the
benefit or protection of articles 358 and 359.
SHRI B. N. BANERJEE (Nominated) :

Will the declaration be justiciable?

SHRI SHANTI BHUSHAN:
The declaration will not be justiciable.
Ultimately, the question as to what is
necessary, of course, apart from not being able
to suspend article 20 and not being able to
suspend article 21, to what extent restrictions
have to be imposed on other
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[Shri Shanti Bhushan] fundamental
rights in order to deal with the Emergency
situation, obviously has to be left free. If it
is made justiciable, then in that case there
would be an impediment in tackling even
that threat which has arisen to the security of
India.

One has to harmonise; some powers in
the Government, some extraordinary or
special powers in the Government, are
necessary even for protecting democracy and
liberty, because if the Government is not
given even those minimum powers so that it
can avoid that threat to security of India,
then, in that case, neither would the liberties
be safe nor would democracy be safe.
Therefore, aharmony has to be created, a
proper balance has to be found, as to what
extent individual rights have to be curbed, to
what extent they must not be curbed; there
has to be a wise balance. And with the help
of all sections of the House an effort has
been made to find that balance, that golden
mean, so that it will not be possible for the
Government to abuse those powers, to curtail
unnecessarily the liberties of the people.
These are broadly the safeguards which are
sought to be introduced so far as Emergency
provisions are concerned.

Then so far as Article 22, the Article of the

Constitution dealing with preventive
detention,  is concerned, of  course,
the purpose of Article 22 was to
introduce certain safeguards

recognising that in certain situations there
may be need to resort to preventive
detention which is not a very desirable thing.
But so long as there are certain weaknesses
in our society, well, it may be necessary for
the Government—whichever Government is
in power; whichever party is in power; one
day one party may be in the Government,
anoth er day anoth er party may be in the
Government—the Government may require
the use of those special powers for the benefit
of the people
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themselves. But Article 22 has imposed

certain safeguards, that is, the law
authorising preventive detention shall
comply  with certain safeguards  which

were spelt out in Article 22. The effort of this
Amendment Bill has been to strengthen those
safeguards particularly in two areas. One of
the weaknesses of those safeguards was
contained in Clause 7 of Article 2: which gave
power to Parliament to provide for an
unlimited perioc during which preventive
detentior could be resorted to even without
going to an Advisory Board, even withoutthe
safeguard of an Advisory Board. That was
an  unlimited period for which Parliament
could provide. That Clause is sought to be
done away with so that hereafter even
Parliament will not have the authority, after
these changes are made, to provide or to
authorise  preventive  detention  without
reference to an Advisory Board beyond a
period of two months. The period of th ree
month s wh ich was stipulated is also being
reduced to two months. What is more
important than the p erio d oft hr ee month s
in th e absence of an authority from
Parliament under Clause 7—by that authority
under Clause 7 Parliament could provide
for an unlimited  period of preventive
detention without any reference to an
Advisory Board— is that power of
Parliament itself is sought to be taken away
so th it hereafter it will not be possible
under any circumstances to rescrt to
preventive  detention under Article 22
without reference to an Advisory Board
within  a period of two months, namely,
unless t]-e Advisory Board met and came to
the conclusion th at there was good matt-rial
and proper reason to justify th i detention of a
person, it would not be possible for the
Government to detain any person beyond the
period of two months....

SHRI HAMID ALI SCHAMNAD
(Kerala) : Are not the provisions in the
Criminal Procedure Code enough to meet
the situation ?
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r SHRI SHANTI BHUSHAN : The Code of
Criminal Procedure can be amended at any
time. It is the constitutional provision which
really gives a constitutional protection. The
Code of Criminal Procedure can be amended
even by an ordinance. The real protection,
the real safeguard, is in the constitutional
provision.

Then, what may  appear  merely by
reading the language to be an ordinary thing
but which is a very, very valuable safegaurd,
as I regard it, is in regard to the composition
of the Advisory Board. Earlier the provisions
of the Con.-titution did not contemplate as to
how the Advisory Board shall be constituted.
How a particular forum is constituted.
How a paricular forum is contemplated, is
very important. The manner in which it is
constituted, or who has the right to decide
upon the persons who constitute the Advisory
Board, is very important. And for the first
time this safeguard is sought to be
introduced, namely, the selection of all the
three members of the Advisory Board will be
made by the Chief Justice of the
appropriate High Court so that will not be the
Government which will be selecting the
members of the Advisory Board'; the
members of the Advisor v Board will be
selected by the Chief Justic of the appropriate
High Court. The reason is the verdit of the
judiciary in all these matters, like whether a
person should be convicted, on what
material, and so on and so forth, has the
confidence of the people. If such an Advisory
Board is to be presided over by a sitting
Judge of a High Court and if the other two
nembers are also either sitting Judges or
retired Judges of the High Court and if all
these three are to be ielected by the Chief
Justice of the tppropriate High Court, then
it vould not be possible for any >erson
to abuse th e power of preven-ive detention
because so far as the erdict or functioning of
the judici-ry is concerned the entire country
as confidence in it and so also the
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people of this country have great confidence
in any forvm or bcdy constituted by the
Chief Justice of the appropriate High Court.
This is a very important safeguard.

The third important feature of this Bill is
in regard to the fundamental right of property
contained in articles i9(i)(f) and 31 of the
Constitution. It was felt that in a pcor
country like India where large masses of
the people are not propertied people and
where only a comparatively small section of
the people has property, right to property
should not be regarded as fundamental right
acting as a restriction on the powers of the
Parliament and the elected representatives of
the people. Further, it was also the
experience that when the right to property
was a fundamental right, there used to be new
curbs on some fundamental rights which are
more valuable for the poor masses of this
country. These curbs used to come on
these valuable rights also because the right to
property was also a sister fundamental right
in the same chapter. ~ Therefore, it was felt
that there is no justification, so far as the right
to property is concerned, to give it the status
of fundamental  right. But right to
property will be regarded as a legal
right. It is not the intention of this amendment
to deprive people of their property. We will
leave it to the judgement of the elected
representatives of the people from time to
time, whether in Prliament or in State
Legislatures, to decide as to how they should
regulate the right to property. It is the will of
the people expressed through their
elected represer tatives in the Parliament and
State Legislatures that must determine as to
what is ike proper method of regulating the
right to property so that property is used as a
medium for doing public good to the people
of the country as a whole and not for other
purposes..

SHRI HAMID ALI SCHAMNAD :
What about property of. small holder ?
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SHRI SHANTI BHUSHAN : A s far as
small holders, are concerned, as I have said on
previous occasions, democracy itself is the
best safeguard for the protection of their rights
to property. They are not in need of any
fundamental right to protect their rights to
property. They are the people who elect their
Government. They are the people who
constitute their Government. They are the
people who determine whether they want this
Government or that Government.  So long as
every Government is elected democratically
and so long as democracy is ensured in this
country, the poor I people and masses in
this country, are not in reed of any funda-
mental right for the protection of their
property. The very fact | of democracy
and the provisions which safeguard
democracy in this country are quite
erough for safeguarding their legitimate rights.
It is said that the tools of trade, etc. may be
taken away. Which Government elected
democratically can come out with a law and

take away the tools of trade of a , small
person ?  So far as that is  concerned,
fundamental right of property is not

equired for that purpose. It is only aa
insignificant minority which might be
wanting to retain their property and is

interested in right to property as a fundamental
right even if retention or possession of that
property maynotbeforthegoodofthe masses.
That is why it is proposed to delete this
provision in articles t9(i)(f) 31 in the Chapter
on Fundamental Rights and to replace them by
an ordinary legal and constitutional @ j
right by introducing another article j
elsewhere which will only provide for rule of
law. That means no person can be deprived of
his property except by the authority of
law. Of course, it should not be possible for
any Government to snatch away anybody's
property illegally or unlawfully. They must
have a law for it. We are for rule of law. The
Government must have a law
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under which it must have the authority to
deprive a person of his property. If it has got
that authority then only it should be possible
for the Government to do it. In other words, the
people of India, through their elected
representatives, will be able to decide how
property should be regulated in the country
from time to time.

Then, Sir, there aie other provisions which
restore the powers of the judiciary in various
ways, because, Sir, in a democratic country, it
has been accepted, the Constitution has to be a
Constitute checks ard balances. If there is con-
centration of powers ir a particular organ, then
it is bad. "Power corrupts and absolute power
corrupts absolutely”. Sir, this is a time-worn
phrase ard, therefore, there has to be a system
of checks and bala-ces. There have to be
checks a'd balances so that between one organ
and another organ, no organ has absolute
powers. No one organ should have absolute
powers and if there is a check fiin ished by
another organ, then that check itself becomes
the guarantee that the powers which are
enjoyed by ore organ would be properly used
for the benefit of the people. Therefore, an
attempt has been made to strengthen those
checks and balances of the judiciary agair st
the executive, against the other organs ard so
on, but in a balanced way, and, therefore many
provisions seek to restore thos powers of the
judiciary which migh have been taken away.

Then, Sir, there are other provi sions like
the provision, for instants under article 356,
regarding iir position  of the President's
Rul< Earlier, Sir, it was provided that th
President's Rule could continue for period of
three years and it wi felt that there was no
justificatioi because, after all, in a gnasi-feder
Constitution, when the States a entitled to run
their own  affai which are assigned to the
States 1
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the Constitution, the interference by the Centre,
for the purpose of overriding the will of the
people of the " State, should beofa minimal
character. Of course, Sir .

SHRI BHUPESH GUPTA : It should be
totally abolished.

SHRI SHANTI BHUSHAN : Sir, we will
wait for the day when Shri Bhupesh Gupta is
able to doit. Sir, he has pledged, since he
loves his role in the Opposition so much, he
has taken a vow that he would never desert
the Opposition benches. Of course, Sir, this
kind of ideas of his are very interesting to
hear, but they are not practicable.

SHRI BHUPESH GUPTA r Many such
ideas we have been preaching and we have
preached such ideas twenty years ago.

SHRI SHANTI BHUSHAN : So, Sir, a
very good step has been taken and I hope that
Shri Bhupesh Gupta would appreciate it and
welcome it. I say this because the philosophy
behind this idea, behind this change, is this
that if certain conditions arise in a State on
account of which .

SHRI BHUPESH GUPTA 1 Your
philosophy is such that I have been asked to
choose between raping and molestation. We
want neither raping nor molestation.

SHRI SHANTI BHUSHAN : So, you
won't choose? You will have both ? Sir, if
Shri Bhupesh Gupta has these feelings, has
these feelings only about these ideas, then I
can say only this much. Of course, I do
recognise that he is a bachelor and so, h e
might not understand the difference between
molestation and raping and we can very well
appreciate his handicap when he speaks of
molestation and raping.

SHRI BHUPESH GUPTA No, Sir,
Regarding molestation and  raping, see
what happens in the Janata Party.
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SHRI
No raping ?

SHANTI BHUSHAN:

SHRI BHUPESH GUPTA r
What happened the other day?-The Suresh
Kumar incident is; there.

SHRI SHANTI BHUSHAN : In any case,
Sir,this is not the forum ! for any confession
and we will not take notice of that.

Now, Sir, the philosophy behind this change as it
is being sought to be introduced here is that even
if the President's Rule has to be imposed in a
State because the constitutional macihnery has
broken down, there, it should only be for the
purpose of bringing into existence another re-
presentative  Government in that State, namely,
for the purpose of going ahead with the

elections. I am happy to refer to in thisconnec-,
tion to the period which has gone I by,
theperiodsincethis ~ Government took  over

office, during which, whenever the President's
Rule had to be imposed in a State, immediate
elections were ordered in that State so that a new
popular government could be installed with the
minimum possible delay. A question may be
asked : In that case, why this maximum period of
one year instead of three years which was there
carlier ? Onemight ask as to why it is necessary
to have this provision for one year and my reply
wh ich I would like to give in anticipation of
that question is this : Sir, India has so many
States and it is  well known that there are
certain seasons in which elections are not
possible in certain States.  In fact, th ere are
States in which elections are possible only in
certain seasons. Therefore, while on a practical
plan, normally such a situation would arise in
which it would not be necessary to have the
President's Rule except fora]  period ofa
very few months, a theoretical situation is
possible  to be contemplated in which there
might !  be some States in which elections i
are possible only a in a particular
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vide two-thirds approval by the
season and the President's rule may come on Houses of Parliament for President's

the heels of that season and it would be not
possible to hold the elections except when
that particular season comes again.
Therefore, this maximum period of one year
has been contemplated because in one years
every season will come.

It is not possible to have a year in which
every season would not come at least once,
and th erefo re th is maximum period of one
year has been contemplated in this provision,
so that as soon as possible, the election may
be held. And this periodofone year would be
the maximum, except during the period of
emergency, where also the Election
Commission will certify that on account of the
emergency the conditions are such that it is
not possible to hold elections at that time.
Then only this period of one year can be
exceeded during the period of emergency only
on a certificate being given by th e Election
Commission that it was not possible to hold
election. Therefore, Sir.

SHRI YOGENDRA SHARMA
(Bihar): Will the hon. Minister tell us, if there
cannot be President's Rule in the country, why
should there be President's rule in a State ?

SHRI SHANTI BHUSHAN s Perhaps
thehon. Member wants to cross-examine me.
In that case, he should wait for another forum
where he will get an opportunity to cross
examine me, if he is interested in th at. If h e
is interviewing me for sort of offering me a
job, then I would be glad to be interviewed at
some other place. (Interruptions)

SHRI B. N. BANERJEE : He does not
like President's rule as much as we do not
like it. But, Sir, if he has provided two-thirds
approval by the Houses of Parliament, so far
as emergency under article 352

rule ?

SHRI SHANTI BHUSHAN: May I try to
answer the question which thehon. Member
was pleased to put, namely, if President's
rule can be contemplated in a State, why
should it not be contemplated for the

Centre?  Now, it isclear that the
most important feature of the
Constitution  is democracy, namely, the

will of the people. It is also accepted that
India is one integral whole, although it has
unity in diversity. But democracy is the
most important feature and we do not want
that in any circumstances there should be
any authoritarian regime any wh ere. Now,
the whole question is that even so far as
the Central Government is concerned, the
Rajya Sabha  is concerned . .
(Interruptions). So far as the democratically
elected Government is concerned, it cannot
be said that if there is President's rule,
namely, the rule by elected Government . .

(Interruptions) it is negation of
democracy.  But if we have President's
ruleatthe Centre, it would be a negation of
democracy. It is not a negation, if there is
President's rule in the State for a sho rt p
eriod.. .(Interruptions). Therefore, my
answer is that one would negate
democracy, the other does not negate
democracy. But even at the State level.
.(Interruptions).

Another safeguard which has been
sought to b2 provided in this Bill and
which is based on th e experience of a

Hl Feq AG W (IAY AEW)

faam a9l F1 97 F5F swaqd 7
e Wizr wve wfdw § 38 avg g
e i o7 7at wAr & av F5ar
FT AT FE | THAT 79T 2 7S worafa
qAE FALA, AT IEH AL q7E
I | weqTate SATE TRt |

couple of years back is. .. (Interruptions)



61 Constitution (Forty-fijth [ 28 AUG. 1978 ]

SHRI SHANTI BHUSHAN :

Sir, the hon. Member, Shri Kalp
Nath Rai wants me to blush as a
coy bride, I am unable to do
o . . (Interruptions).

Now, Sir, a very important provision is
sought to be introduced by this Bill. That is in
regard to the publication of Parliamentary
proceedings, because, Sir, the voice of the
Houses of Legislatures is the voice of the
nation, and that voice cannot be stifled. If th
ere can be censorship on the proceedings of
the Houses of the Legislatures, it stifles the
voice of the nation. And, therefore, Sir, the
safeguard is also sought to be introduced in
the Constitution so that the publication of the
Parliamentary proceedings will always be
possible. It is to ensure that no one shall put
any restriction on the publication of
parliamentary proceedings because so long as
the people know what goes on in Parliament,
till then their democracy is safeand that era of
terror and fear would not be there because the
Members will speak in Parliament to defend
the rights of the people and the people will
also know as to what is happening in the
country. Therefore, it will not be possible to
produce that kind of period of which nobody
can be proud of in this country.

SHRI BHUPESH GUPTA :
Provided the Presiding Officer does not
expunge.

SHRI SHANTI BHUSHAN : Sir, another
important provision in the Bill is in regard to
th e amendment of the Constitution. Sir, I
quite appreciate that whenever there is a new
innovation, howsoever valuable, there are
bound to be some anxieties, some
apprehensions, some doubts and so on.
Therefore, if there have been some doubts in
that regard. I can only attribute them to my
incapacity of not being able to project the idea
of referendum as properly as, perhaps, 1
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should have or I should have been capable of
doing. I would regard it entirely as my failing
in not being able to project the idea properly.
Otherwise, this is a very important ' safeguard
which is sought to be introduced. Sir, there
have been periods and this country has seen a
enactment like the Constitution (Thirty-ninth
Amendment) Bill being enacted in which
certain functionaries were sought to be put
completely above the law. This House has
also seen the Constitution (Fortieth
Amendment) Bill being passed because that
part of the 39th Amendment Bill was struck
down by the Supreme Court and that Bill was
not proceeded with thereafter in the oth er
House. But the Bill had been passed by a
House. That Bill provided that important
functionaries like the Prime Minister, the
Speaker, the President, th e Vice-President
and the Governors would be above the law
whatever crimes they might commit. My hon.
friend, Shri Bhupesh Gupta, was referring to
certain crimes just now. Even if those crimes,
not only those crimes, but any other crimes
also, are committed by these high
functionaries, whether those crimes are
committed during their office or before it,
during the period they occupied those Chairs
or before they occupied those Chairs, they
would have a life-long immunity. If a person
becomes a Governor for a day, then he can get
away with all the crimes that he might have
committed during his past life. In other words,
it means that those high functionaries must
have a licence, a constitutional right, to
commit those offences. How it was thought
that it would be in public interest if they had
the right to commit these offences against the
Penal Code, etc., I do not know. I Perhaps,
Shri Bhupesh Gupta would j be able to
throw better light on this

question because of his ingenuity and
long experience. Sir, it is true that the
constitution makers
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contemplated that there should be a
procedure for the amendment of the
Constitution and they contemplated that
normally  two-thirds majority in both the
Houses alone should be able to provide
sufficient safeguard. They thought, in their
wisdom, that that was a safeguard which
was quite enough. In certain other
respects, when there were provisions which
impinged on the Centre-State relations of
the quasi-federalstructureofthe Constitution,
they also contemplated that in addition to
being passed by two-thirds majority in both
the Houses, the proposed amendment
should also go to the States for ratification
and should be enacted only after it was
ratified by more than half of the State
Legislatures.  These were the safeguards
which the Constitution makers, in their
wisdom, had contemplated. But, Sir,
perhaps th ey could not envisage and I do
not blame them that they could not
envisage th at th ere may come a time when
two-third majority in the two Houses, in
certain situations, in a certain atmosphere,
in a certain period of time, might enact such
a provision by making an amendment to the
Constitution which might not really be in the
interest of the people. And, therefore,
Sir, the question was : Should there be a
safeguard in the Constitution so that all
these things which are sacred in the
Constitution like democracy, like adult
franchise, like free and fair elections, like
basic freedoms, etc., before these things are
destroyed, whether the people should
also have a voice ?

SHRI BHUPESH GUPTA : There is
one question here. In the opposition leaders'
meeting, many of us suggested that the
cabinet-cum-parliamentary system should
also be put in the category which would
require additional sanction through a
referendum. Why have you left it out when
you are speaking so much of the cabinet-
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cum-parliamentary system ? Why is it not
included along with th e four or five items
which you have included ?

SHRI SHANTI BHUSHAN : T will
deal with that point also, Sir, the idea is that
the referendum cannot be contemplated as
an everyday measure. Referendum; must
not be contemplated when a requirement
would be so vague and it will be difficult
for anyone to say whether this particular
proposed amendment comes within the
infringement of that clause or not.
Therefore, certain such basic things had to
be stipulated for the purpose of referendum
which would be absolutely basic. But once
democracy and adult franchise, etc. have
been secured, once free and fair elections
have been secured, then in that case, the
two-thirds majority itself, and ratification
by the States itself is a guarantee. For
instance, so far as the federal part of the
Consi-tution is concerned, Sir, the federal
part is not one way. There are certain
subjects which are assigned to the Central
List, there are certain subjects which are
assigned to the State List, and there are
certain subjects, which are assigned to the
Concurrent List, and so on. Now, whether
one subject from the Central list is taken to
the State List or one subject is taken from
the State List to the Union List or even one
subject is taken from the Concurrent List to
th e State List or the Central List, well, one
may say, there is some change in the quasi-
federal structure which was contemplated
by th e Constitution. But wh enevei there
was some re-adjustment of a small kind,
and if the requirement was that there must
be a referendum and then only that little ad-
justment can be made, so far as the basic
interests of the States are concerned, the
provision which requires ratification by
more than half of the State Assemblies is a
guaran-
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tee, namely, that it will not be done, the
States' interests are sought to be secured by
that requirement of ratification by the State
Legislatures. But, Sir, if this provision of
referendum had included something which
wouldhave brought in every little change
here and there, then, Sir, the referendum
could have been successfully branded as an
impractical measure. So long as democracy
is safe, so long as the rights of the people
are safe, so long as particularly the adult
franchise is safe and free and fair elections
are safe, one is not to be afraid of. The only
danger was, the two-thirds majority in a
certain situation...

SHRI BHUPESH GUPTA : ' Sir, here I
have got the original plan, 'A fresh look at
our Constitution' which was circulated during
the first months of emergency to replace the
Parliamentarv-cum-Cabinet system by the
Presidential system. I kent it with me all these
years. Sir, having regard to that experience
and what has happened in Sri Lanka —by a
stroke of pen, there the svstem is changed
from the parliamentarv-cum-cabinet system
to the presidential system — why are you not
including the saf e-gn.ard also for retaining
the parliamentary-cum-cabinet system when
the Council of Ministers and the Prime
Minister are responsible to the Lok Sabha ?

SHRI SHANTI BHUSHAN :
Sir, I am not aware of the reason whv Shri
Bhupesh Babu has lost self-confidence. He
will continue to be a Member of the Rajva
Sabha, at least till the middle of the next
century, Sir, and, therefore, so long
as he is here, he will see to it that the two-
thirds majoirty in the Rajya Sabha never
passes an amendment to the Constitution
which will not be liked by the people.
Therefore, that itself is an ample safeguard
so far as these amendments are con-:erned.

1096 R.S.—3
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SHRI P. RAMAMURTI (Tamil Nadu)
: You will please remember that in the
meeting of the leaders of all parties, the
Government itself, including you, agreed to
the suggestion that the responsibility of the
Cabinet to the Parliament will form one of
the broad features. Th,t i; agreed to there,

SHRI SHANTI BHUSHAN: I think there is a
misconception. [ think there is a total
misconception. 1 have great respect for Sh'-
iRama-murti and I do not think that the would
sav anything consciously which is not quite
accurate. Therefore, I can only attribute it—he
not bemg so familiar with mv gestures—to the
fact that he must have misunderstood some of
my gestures. This was never agreed to. 1
quite recognise that they advanced this
argument, thev made this suggestion, because
various suggestions were made, but it was never
agreed to. Every time we used to maintain
minutes, and Shri Ramamurti also, because he
is a very careful parliamentarian, I am sure,
must have  maintained the minutes of the
meetings that he attended, and if he would just
bother to consult his minutes, he would also
bear me out that this was never agreed to. This
was a suggestion made but it was not  agreed
to. Otherwise, if it had been agreed to, I would
have been the last person to go back on it.
Certainly not. This was a suggestion and it
was said that even' suggestion that was made
would be considered but it was not agreed to.
For instance, something was said about the
federal structure, that this is a matter which
should go for referendum but even this was not
accepted to.  After all, if two-thirds majority in
the two Houses of Parliament would reflect
public opinion, then so long as de-i  mocracy
is secure, so long as ad.ult franchise <s secure
and so long as j free and fair elections and
secure, | let the hon. Members
haveconfidence
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in the elected representatives.
(Interruptions). If that

era of fear cannot be reproduced, nothing can
be done by anybody unless it is really
acceptable to the people.  That is the real

safeguard.
SHRIK. V. RAGHUNATHA REDDY
(Andhra  Pradesh) : Normally, Sir, I am

not used to intervene in matters when a
Minister is speaking.  But this is not an un-
important matter. This is one of the most basic
features of the Constitution of India because
the Council of Ministers being responsible to
Parliament  envisages the existence of a
Parliament and the Council of Ministers.
Mr. Shanti Bhushan himself had given a
illustration, the manner in which the
Constitution was sought to be trampled upon
and changed basically in respect of the

privileges of certain personalities. I am
personally aware how the  Constitution was
sought to be changed and the

parliamentary system was sought to be changed
from the parliamentary system, which holds
the Council of Ministers responsible to itself, to
a presidential system. In such a situation, I am
all in support of the principle of referendum
because if any party can have a two-thirds
majority in Parliament and if a three-line whip
could be issued, notwithstanding all the
dissenting voices because a Member is
expected to be loyal to the three-line whip and
obey, then the Constitution can be changed
within 24 hours, and it does not take even one
week to do it.  (Interruptions). Keeping such
a situation in view, [ would urge upon the Law
Minister to seriously consider this question. It
is much more important than even the
independence of the Supreme Court.
Because in the absence of a Parliament and
the Council of Ministers responsible to it—
even the Supreme Court, notwithstanding the
fact that the Supreme Court has been given an
in-ependent status, or even the judi-
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ciary—cannot keep up their independence.
We have seen it and we want to prevent this
thing > happening. I would like the Law
Minister not to treat this as a small matter
but to take it as a very serious question,
apply his mind to it and come out with
necessary proposals because we are
painfully aware of the proposals to change
the parliamentary system into a presidential
system. This is not a small matter.

SHRI SHANTI BHUSHAN : Sir, may
I ask the hon. Members to cooly ponder ?
Firstly, a two-thirds majority in the two
Houses of Parliament would be necessary to
do any such thing. Apart from that, Sir,
so long as the elections are secure, so
long as the adult , franchise is secure if
any Government tries to do any such thing
against the will of the people, it would be
thrown off. Even the earlier
Government, it has been seen, when it
did anti-people things, was thrown off.
Therefore, the real thing which is to be
safeguarded is that elections may not be
done ;vway with, adult franchise may not
be done away with. So long as that is
secure, the people can always intervene and
say even if something hss been done even,
by a two-thirds maiority in the two Houses,
we do not like it and therefore we will
throw out those people who vote! for it and
have other people who are committed to a
different kind of a thing. The other

difficulty  is that if you introduce this
flexible vague thing, nam-ly, = Parliamen-
tary system . . ,
1 P.M.
SHRI BHUPESH GUPTA

Parliamentary-cum-Cabinet system.

SHRI SHANTI BHUSHAN Yes,
Parliamentary-cam-Cabinet system; what
exactly the particular change would be
deenei to be en-I braced by this
Parliamentary-cur-
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Cabinet system ? 1 would appeal to
Shri Bhupesh Gupta to ponder
over it.

SHRI BHUPESH GUPTA : I pondered
over it.

SHRI SHANTI BHUSHAN :

And in the amendment even proposed by him,
he would say : Yes, this does not affect the
Parliamen-tary-cum-Cabinet system but there
maybe somebody else sitting somewhere who
might say on the basis of a clever argument
by a lawyer that it does affect the
Pariiamentary-cum-Cabinet ~ system  and,
therefore, this Constitution amendment is
struck down.

SHRI BHUPESH GUPTA : We had the
change-over from the French Fourth Republic
to the De Gaulle Constitution. We have that
experience.

SHRI SHANTI BHUSHAN : I am ending
my speech. I may not dwell at length. Of
course, the period of five years which had
been increased to six years as the life of the
Legislative Assemblv and the Lok Sabha is
again sought to be brought down to the
original position of five years and I hope that
this will be aonreciated by all sections of this
House.

Then, Sir, Article 257A  which
contemplated the Centre having the power to
send armed forces from the Urior in a S*ate
without the consent of that State, was also a
feature which was interfering with proper
Centre-State relations. So, that is also sought
to be deleted.

Then, the provision for election disputes
of the President and the Prime Minister
where it is stated that the forum for
determining the election disputes in the case
of these high functionaries would be of a
different character than the normal forum in
the case of other Members )f Parliament, is
also sought to be lone away with.
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So far as other changes are concerned, it is
not necessary for me to deal with them at
this stage.

With these words, S ir, I hope that all
sections of the House will support this Bill

unanimously and without dissent. Thank
you very much.
The question was proposed.
MR. CHAIRMAN Now, the

House

SHRI BHUPESH GUPTA : One question
to ask. Sir. May I know that the Government
will go to the other House to seek the
concurrence of the other House for the
amendments proposed by us ? Sir, this House
is considering amendments to this Bill. We
are thinking of improving this Bill and
amendments have been tabled. Whatever
amendments we pass for improving it and for
further strengthening its democratic content,
do I take it that this Government will respect
the views of this House and will go to the
other House to seek their concurrence ? Do I
have this assurance ? I have said, it, Sir,

because I have understood it from 1  a very
reliable authority.
MR. CHAIRMAN The House

stands adjourned till 2 p.M.

The House then adjourned for
lunch at four minutes past one of
the clock.

The House reassembled after
lunch at five minutes past two of the

clock, The Vice-Chairman
(Shri Arvind Ganesh Kulkarnt)
in the Chair.

SHRI BHUPESH GUPTA : Sir, I
hope you are happily seated. Sir, I was
speaking earlier but I was interrupted and
the Chairman adjourned the House. All I
wanted to know from the Minister was,
whether they will accept all the
amendments....
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SHRI SUNDER SINGH
BHANDARI : Sir, when his turn comes he
can make all his points and get the reply.

SHRI BHUPESH GUPTA
Otherwise, this all will become in-
fructuous. We have tabled a number of
amendments.

THE VICE-CHAIRMAN (SHRI
ARVIND GANESH KULKARNI ): To
what you are referring ?

SHRI BHUPESH GUPTA : We are
tabling a number of amendments. As is well
known, we in the Rajya Sabha are in a
majority and it is" possible for us to get the
amendments through. We would like to
know, what will be the attitude of the
Government towards amendments ? As I
said, we want to finish it by 30th so that on
31st the Bill as amended can be taken up by
Lok Sabha for its concurrence. Now, Sir, 1
understand that the Government is prepared
tc agree whatever amendments we make
except in the case of internal emergency.
This is the attitude they seem to have. I do
not know, he knows it very well. He may
know it and I have reliable information. The
Government has a political instruction that if
the Rajya Sabha does not accept the pro-
vision for internal emergency for armed
rebellion and eliminates the provision for
internal emergency, as we want—there
should not be a provision of internal
emergency— the Government is thinking of
not proceeding with the Bill in this House
and drop it in the same way as they dropped
the Banking Commissions' Bill. At the third
reading stage they will not move it. If that is
so, the whole effort will be in-fructuous.
Therefore, 1 say, we should be very clear.
This is a very fundamental question of parlia-
mentary procedure and practice. Government
should tell us. There is an attempt to
blackmail the opposition. Wehavebeen told :
Accept our position for armed ebellion
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internal emergency or be ready that we will
not move the Bill at all. I am not naming
anybody, but I say that I have very reliable
information. I say that with all the authority
that I can command. Sir, in such matters you
should take their view. The Government is
prepared to even agree to the amendment
with regard to the referendum clause.}.! They
will ask the other House to accept it. Here we
say, only the external emergency, and the
clause, namely the armed rebellion f internal
emergency clause should be deleted. But they
say that they will not then proceed. Sir,
here'is an anticipated blackmail. What|is the
position ?

THE VICE-CHAIRMAN TSHR1
ARVIND GANESH KULKARNI) : 1
would request, when the time comes you
make your points.

SHRI SHANTI BHUSHAN 1 Shri
Bhupesh Gupta has raised this point. I
would like to take two minutes of the House
to deal with it. Since he has gone on record
for saying it.

Now, Sir, Shri Bhupesh Gupta has
talked of blackmail. But let me make it clear
that the Government does not believe in
blackmailing anybody, but at the same time
the Government also does not believe in
being black mailed. So, neither it will
blackmail nor will it be blackmailed. So far
as its attitude in regard to amendments is
concerned, of course, many a time Shri
Bhupesh Gupta puts the cart before the
horse, and I do not mind, let him put the cart
before the horse, but the attitude of the Go-
vernment in regard to amendments will not
be a general attitude. It is bound to depend
upon what the amendment is.

But let me make it clear. The
Government has come forward wit! certain
proposals to amend th Constitution.
The constitu
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tional position is that a 2/3rds majority in
both the Houses is required to amend the
Constitution. I Therefore, if any of the
proposals of the Government is not
accepted by a 2/3rds majority in both the
Houses, it fails, we accept that position.
But at the same time, the opposition also
which is in a minority in the other House
cannot insist that any particular amend-
ment that they like they will move and the
Government must accept it. And if their
amendment to the Constitution is also not
acceptable to the two-thirds majority in
both the Houses, that also does not go
through. That is the position. Whichever
amendments proposed by us they want to
support, let them support; and whichever
they want to oppose, let themoppose. We
accept their right to do so> but they
cannot force an amendment on us and say
. "Well, because we want it, therefore,
you must accept it". That is the position.

SHRI BHUPESH  GUPTA : No,
Sir. On a point of order. He has
completely distorted me. We are giving
amendments to the Bill within the rules.
We understand thatthe Government's
decision is that they will accept, if we pass
in this House any  amendment. They
will agree to it. ~ They will not say :
"We do not move the Bill."  They will
move the Bill and try the other House.
But my information is this : if we, by
a majority, do away with the provision for
internal  emergency even for armed
rebellion, the Government is thinking of
getting up in this House and saying : "We
do not move the Bill in the third reading".
The fate of the Bill will be that of the
Banking Commission Bill which was stuck
up in the House. This is the plan.

THE VIC E-CHAIRMAN (SHRI
ARVIND GANESH KULKARNI) : Mr.
Gupta, the time has not yet come for this.
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SHRI BHUPESH
got my point ?

GUI!A Sir, have you

THE VICE-CHAIRMAN

(SHRI ARVIND GANESH KULKARNI) :
Yes, I get the point. May I request for the
cooperation of all the Members ? There is a
long list with me and all the parties have
agreed that every Member will not take more
than 15 minutes. I should not be obliged to
ring the bell and I hope everybody will
complete his speech before 15 minutes. Now I
call upon Shri Pranab Mukherjee to speak.

SHRI PRANAB MUKHERIJEE
(West Bengal) :  Mr. Vice-
Chairman, Sir, we are going to consider
amendments to the Constitution. While making
his preliminary observations at the introduction
stage, the hon. Minister of Law wanted to draw
the attention of the House to some of the
important features of this Bill where they
wanted to improve upon.

Sir, we do agree with some of the proposed
amendments, but in respect of some, wehave
very serious reservations.  When [ was listen-
ing to the observations of the hon. Minister, it
came to my mind that there is a peculiar
atmosphere in which today we are
considering these proposals. When the Minister
stated that he  wanted strengthen the
parliamentary  institution = and democratic
functioning in the country in a purposeful
way, it simply reminded me of thehappenings
on the floor of this House. I am not saying
this in anger but with sadness that in spite of the
best efforts of all of us —all the Opposition
combined—we  could not get any favourable
reaction from the Government to the Motion
adopted by us.  Even we were not treated with
common parliamentary etiquette to have the
authenticated version from the Government
and the Treasury Benches as to why two
members of the Council of Ministers belonging
to the Cabinet
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[Shri Pranab Mukherjee] rank and four
others belonging to the junior rank were
directed to resign. Sir, in an atmosphere when
an authority created by the administrative
decision, functioning under the Statute passed
by Parliament, is going to enquire into the
propriety of a decision taken by Parliament,
to say at the same time, that the provisions
which the hon. Law Minister is proposing
will strengthen the system is, I am sure,
expecting too much. Coming to the very
important provision, the amendment which he
tried to impress upon the House by resorting
to arguments that he is going to bring in some
new idea, he asked the members to give
serious thought to it and give their seal of
approval to his proposal. Sir, I do not claim to
be a lawyer nor do I have the capacity to be
so. But as an ordinary student of the
Constitution with all the humility and
modesty which I have at my command, I can
say the provision of the amendment of the
Indian Constitution is, perhaps, one of the
best. Sir, the blending of flexibility and
rigidity which were designed by the fathers of
the Indian Constitution give a noble feature to
it and the necessity of amending it works not
because of any political expediency but
because of certain  happenings and
observations made in a peculiar way to
interpret the Constitution and an attempt is
made to indict certain elements which the
makers of the Constitution never contem-
plated. It was found necessary to indicate the
supremacy of Parliament which represents the
will of the people and which has been
attempted so eloquently by the hon'ble Law
Minister's amendment in the Constitution
(Forty-Second) Amendment Bill.

Sir, in a parliamentary system and
particularly in the Indian context which is
not a federal structure in the classical sense
of having a federal structure with unitary
bias having more power concentrated at
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the Centre resorting to parliamentary system
of government making the executive
responsible and responsive to the people
through the elected House, it was found
necessary to have the supremacy of
Parliament the supremacy of the legislature
elected by the people.

Sir, is the argument on which the hon'ble
Law Minister dwelt upon, taking for
argument's sake certain aberrations which
took place at a certain time, to be left to the
judgment of the people who are the ultimate
masters, or some artificial mechanism has to
be inverted and inserted in the context of ike
Constitution to take care of ihat measure is
the rrcot  question.

Sir, while making his observation on the
emergency provision the hon'ble Law
Minister  tried to  emphasise  that
authoritarianism will never be repeated and
the political jargons which they are used to
make inside and outside the House he
attempted to use, some of them. I would not
like to go into the background or details of
the situation under which it was necessary in
his own words to save democracy, to put
democracy on rails, when the elected
Members of the legislature were forced to
resign, when the functioning of the supreme
sovereign legislative body of the country was
made—impossible, when the demand was
raised on the streets to dismiss the
governments having the confidence of the
elected representatives of the people res-
ponsible and responsive to them if certain
aberrations took place in the democratic
system, parliamentary form of government
where certain remedial measures are
necessary. That is a matter to be thought of.

Sir, when the Constitution was framed,
many important Members of  the
Constitutent Assembly suggested that taking
opportunity of the weaknesses and loop-
holes in the document—every document
must have certain loopholes-somebody may
contemplate that it might have the fate of the
Weimar
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Constitution in the early thirties in Germany.
But it is not merely a guarantee inserted in
the legal language in th e context of the
Constitution. What is more important is,
what democratic culture we develop, what
democratic norm we practice, what
democratic usage and customs we resort to.
And, Sir, it has been established that they are
the biggest beneficiaries in the process. The
people of this country are alert and they
would not like you to resort to any
infringement of their rights, and if they feel
that their rights are infrirged upon, they can
react 2nd they can react properly and rightly.

Sir, I am the first speaker and I would
like to have some more time which could be
adjusted against The time of speakers from
my party and, therefore, you need not
disturb me by consulting your watch.
Therefore, Sir,...

SHRI SUNDER SINGH BHANDARI :
Will he agree to that ?

AN HON. MEMBER : Yes, yes.

SHRI PRANAB MUKHERIJEE:
That is my business—not your business.

SHRI SUNDER SINGH BHANDARI :
All right.

SHRI PRANAB MUKHERIJEE:
Therefore, Sir, I would like t, suggest to
the hon. Law Minister to keep it in mind.

In regard to the Directive Principles we
made some amendments. Why did we make
those amendments ? Many a time it has been
said that these rights are not justiciable, and
law courts have made their pronouncements.
It is no use going through the Constituent
Assembly debates and finding quotations
from Dr. Ambedkar or Pandit Jawaharlal
Nehru or other
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illustrious makers of the Constitution, but
each and every one of th em had admitted—
I would not like to waste the time of the
House by merely quoting their observa-
tions—that those are the instruments of
instructions to the States to be implemented
in executive and legislative functioning and,
in that process, even if they come into
conflict with the Fundamental Rights, they
should be treated in preference to the
Fundamental Rights. That is why we wanted
all the Directive Principles to be given
overriding importance compared to the
Fundamental Rights. But what you are
trying to do by th e amendment is just to go
back to the position of status quo ante. That
only means article 39 which has been
already incorporated before the 42nd
Amendment and you are trying to go back
to that position. We are opposed to it. We
want that all the Directive Principles should
have overriding priority over the
Fundamental Rights.

Sir, the concept of rights has changed. 1
am happy today that the hon. Law Minister
came forward with the proposal that he is
deleting article 31 and article 19, clause 1,
sub-clause (f), from the Chapter on
Fundamental Rights. Sir, you were a
Member of the House at the time when the
24th Amendment was passed. One of the
major constituents was Dr. Bhai Mahavir—I
don't find him— of the Janata Party. When
the 24th Amendment was passed, he was
speaking from this side and their political
proposition was almost in line with the 17th
century political thinker, John Lock, that
three rights are inalienable—right to life,
right to liberty and right to property. I am
happy today that while making his
observations, Mr. Shanti Bhushan has been
able to influence one of the major
constituents of the Janata Party within seven
years— from 1971 to 197%that the right to
property is not an inalienable
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right, that the right to property is subject to
changing social conditions with reference to
changing socio-economic relations. Therefore,
no right is fundamental. Every right is
related to  the particular socio-economic
conditions and it changes with the passage
of time, with the new approach, with the new
development which takes place. Therefore, it
is absurd to consider that if the society in its
collective wisdom does think it necessary
to make any change for the betterment of the
maximum number of people to give greatest
benefit to the greatest number of people, a
constitutional provision  should come and
stand in the way. The same attitude we have
and that is why we wanted to give an  over-
riding priority so far as the Directive
Principles are concerned, Visa-vis the
Fundamental Rights. Judicial pronouncements
are there. I would not like to quote the obser-
vations of Justice S. R. Das in the Dorairajan
case. | would not go into the Supreme Court
judgment which was pronounced in the case of
Kameshwar versus the State of Bihar in the
earlier days and the latest one also. But I
would like to  emphasise, through you,
Sir, that no right is fundamental, every right is
relative with the concept of time; with the
change of time, it assumes a new direction, a
new dimension and a new meaning. Sir, with
your permission, I would like to remind
the hon. Law Minister of a very peculiar and
interesting illustration before us. If I remember
the year correctly, it was in 1763 when a
Private Member's Bill was forced trying to
bring a Resolution in the House of Commons
for the abolition of slavery. The motion was
opposed because some people thought that the
right to maintain slaves was a  proprietory
right and, therefore, was an inalienable right
nnd it could never be undone. No body,
whichever political philosophy one may
belong to, is agree-

[ RAJYA SABHA ]

Amdt.) Bill, 1978 80

able to this proposition. We have seen how
the concept of Divine Right claimed by the
Stuart and Tudor Kings had to be conceded
to the rights of the bourgeois society, feudal
society. Feudal society's rights had to be
conceded to the bourgeois society. But with
the change of the socio-economic relations
the conceptof rights changes. So we do
oppose the proposed amendment to push
back the Directive Principles to the old
position which it had before the 42nd
Amendment.

Sir, another provision which he is trying to
include in his amending proposals is to do
away with the administrative tribunal. What
was the necessity of the administrative
tribunal ? Large number of cases of even
ordinary transfers, postings, fixation of
seniority ~ in  various  administrative
departments were  stalled because of the
writ petitions in the High Courts or any other
courts. I do not know how the larger sections
of people are affected if one particular
officer is posted somewhere or if his
seniority is being challenged. And what is
the necessity of bringing in the highest
court, the Supreme Court, and the High
Courts in this matter, if not to delay the
process inordinately. Today they are in
administration, they will feel it. Therefore, it
was thought necessary to have administrative
tribunals to sort out some of these issues.
This is not the only item. There are some
more items to take care of it. But
unfortunately they feel that this should not be
there. It would perhaps be an infringement
upon the Fundamental Rights of the person
concerned. So it should be abandoned. Sir,
the emergency provisions, Mr. Shanti
Bhushan has tried to improve upon and very
courageously he has said that so far as the
imposition of the President's rule for failure
of the administrative machinery in the
States was concerned, the Preident's rule
should b? extendedto the States only for one
year. Th e present Cons-
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titutional provision is for three years. And he
is contemplating that we should give a
chance to the people to have their own
Government. Nobody denies this principle.
When somebody wanted to know, very
skillfully he tried to avoid the question.
Since the 26th of January, 1950 to the 24th
of March, 1977, could you give one instance,
Mr. Law Minister, where the President's rule
was extended to two years in any State. In 15
to 20 instances the President's rule was
extended. Everywhere you will find that it
was for 6 months, 8 months, 1 year or in one
or two cases it might be a little more than
one year. If I remember correctly, in Kerala
once it was for more than one year.

SHRI P. RAMAMURTI: In
Tamil Nadu also it was extended to more
than one year.

THE VICE-CHAIRMAN
(SHRI ARVIND GANESH KULKARNI):
Mr. Mukherjee, you should wind up now.

SHRI PRANAB MUKHERJEE 1 I am
winding up within two minutes.

That too, at the interval of six months you
were to seek the approval of Parliament.
That provision was there. Today you are
saying that without the permission of the
State Governments you are not sending the
armed  forces. Whatever the Constitutional
provision, the practice was that without the
consent, without the approval of the State
Government, even in a situation in which we
were confronted by the party of Mr. Rama-
murti, when the defence installations
weregheraoed day-in-and-day-out and the
integrated steel plants were gheraoed day-in-
and-day-out in West Bengal, because the
West Bengal Government did not agree, even
the Industrial Security Force could not be
posted not to speak of the Army, not to speak
of other
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Police Forces. These are the points you
have to keep in mind. Fissipa-rous
separatist tendencies are coming up; until
and unless you have some direction in a
country like this, perhaps, you will not be in
a position to control.

SHRI B. N. BANERJEE: Do you still

want that power to remain with the Centre
?

SHRI PRANAB MUKHERJEE: What
was the exact provision, I would like to
be retained.

SHRI B. N. BANERJEE: I am not
saying why it was brought in. I am asking
you the question: Do you still...

SHRI PRANAB MUKHERJEE: I am
opposing. Mr. Banerjee, you have not
listened to me. I am opposing to deletion of
this particular clause. I am leaving it to the
discretion of the Government of India. I am
very frank about it. I have no hestitation to
tell you, it may be necessary. It may be
necessary to stop the fissiparous tendencies;
it may be necessary to stop the secessionist
tendencies. It may be necessary.

SHRI P. RAMAMURTI: The
people of West Bengal have answered this
canard. Let him go and face the people of
West Bengal.

SHRI PRANAB MUKHERIJEE: They
answered this canard to you in 1970. One
swallow does not make a summer.

SHRI P. RAMAMURTI: They
answered the canard in  1971.

{Interruptions)

SHRI PRANAB MUKHERJEE: Most
respectfully I would like to remind Mr.
Ramamurti, one swallow does not make a
summer. They were reminded in 1972, they
were reminded in 1971 and they were
reminded...
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SHRI P. RAMAMURTI: You used
rigging; we know it.

SHRI PRANAB MUKHERIJEE: You
have multiplied it ten times, and in that
process, Mr. Ramamurti, you have
converted your party from the Marxist one
into an absolutely narrow chauvinist
regional one. This is the unfortunate state of
affairs. Therefore, do not go into that.

THE VICE-CHAIRMAN
(SHRI ARVIND GANESH KULKARNI):
Now you have to wind up, Mr. Mukherjee.
I am calling the next speaker now.

SHRI PRANAB MUKHERJEE: 1
am just closing.

THE VICE-CHAIRMAN
(SHRI ARVIND GANESH KULKARNI):
I have given you 23 minutes.

SHRI PRANAB MUKHERIJEE: All
right Sir, if you insist, I am resuming my
seat.

SHRI SANKAR GHOSE (West
Bengal): Mr. Vice-Chairman, today when
we are discussing the Constitution
(Amendment) Bill, the House is discharging
its sovereign constituent powers. Therefore,
we do not approach this Bill from a political
point of view or from a party point of view.

The test of a constitution is that it
should be a dynamic instrument 10r
effecting social and economic changes for
strengthening our secular, democratic and
socialist values. It is on that test that we
judge this Bill. We do not reject this Bill;
we do not accept this Bill completely; the
majority of the provisions of this Bill, we
welcome. In respect of some provisions, we
are opposed. In respectofcertainother
provisions, we have reservations, but we
shall not press those reservations to the
point of opposition.

[ RAJYA SABHA ]
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There are various provisions in theBill
which we welcome and which we shall
support. There are four provisions in th* Bill
which we oppose. The first provision that we
oppose is the definition and narrowing down
of the ideals of secularism and socialism. We
had the ideal of democracy in the Consti-
tution. It was not defined. We had the ideal
of republicanism in the Constitution. It was
not defined. These are basic ideas; these are
the dreams and aspirations of the Indian
humanity. We should not write those things
down and limit the concepts of secularism
and socialism, which are growing concepts.
This is my first basic opposition to the
Bill.

SHRI P. RAMAMURTI: What is your
concept of socialism ?

SHRI SANKAR GHOSE: My concept
of socialism is that it is a growing concept
and it is for the welfare of the poorest
people. I do not want that concept to be
defined, restricted...

SHRI P. RAMAMURTI: Secularism—
why can't you define it properly ?

SHRI SANKAR GHOSE: You can't
you don't define your dreams. You live up
to your dreams. You strive for your ideals.
The ideals are not limited by your present
actualities.

SHRI P. RAMAMURTTI: I, too, agree
with the definition...

SHRI SANKAR GHOSE: I do not
define. Life defines. These concepts are not
to be defined by jurists. These concepts are
defined by the struggles of the suffering
humanity, the Indian humanity; and they,
through their struggles, will define them and
take them to greater heights.

The second opposition that I have is to
the removal of Education and Forests from
the Concurrent List to the State List. Sir,
most
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of the educationists wanted Education to be
in the Concurrent List. We are one country;
we have unity in diversity. We must have a
common policy and common goals. And for
this reason. Education should be in the
Concurrent List. I would want that
provision to be retained.

The third thing that I oppose and we
shall oppose is the removal of the idea of
having administrative tribunals. Sir, the
Supreme Court had often said in many
judgments that if you have tribunals so far as
labour disputes are concerned, they couldbe
expedited;so far as the public distribution
system is concerned— we know that in levy
matters there were so many injunctions—if
there were tribunals,it could be expedited; in
respect of service matters, if there were
tribunals, it could be expedited; in respect of
taxation matters, if there were tribunals, it
could be expedited. Therefore, we want re-
tention of the concept of administrative
tribunals.

Sir, the fourth thing in the Bill that
we oppose is the concept regarding
referendum. I am not opposed to
referendum. I am not opposed to  the
principle of referendum. But the way that
the question has been brought here will not
subserve the purpose for which the concept
of referendum has been brought. I believe in
the sovereignty of the people. The people
have the political sovereignty; the legal so-
vereignty resides in Parliament. The ultimate
sovereign are the people. But if you see the
concept of referendum that is given here, |
am afraid there has not been much home-
work with regard to this concept. Sir, what
has been done is to define certain things, a
kind of basic structure, and parliamentary
form of Government is not included in it. If
you include certain things and exclude the
parliamentary form of Government and
quasi-federal structure—ours is neith er a
unitary structure nor a federal structure; it
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is a quasi-federal structure—if you define
certain things and try to treat them as more
or less the basic structure and do not include
or do not define the parliamentary form of
Government and the quasi-federal
structure, then there is one danger. The other
danger is this: when there is a referendum,
you do not refer to the people the question
whether there should be secularism; you do
not refer to the people the question whether
there should be democracy; you do not refer
to the peoplethe question of independence.
You refer a particular measure, a detailed
measure, a complicated measure. There will
never be any difference so far as the values
of secularism, of independence of judiciary, of
free and fair elections are concerned. These
are entrenched;, these are inalienable. Nobody
can ever question them. But the question
arises: when these broad features are given,
then it is a matter of interpretation. What is
democracy ? The Law Minister a little while
ago said parliamentary democracy cannot be
defined. That is precisely the point. If you
want to define every concept, then you will
give the power of interpretation to the courts
which the courts do not seek. These are
political questions. Justice Home and oth ers
have always said the courts do not want to get
themselves involved in  political questions;
these political questions are for the people.
Therefore, it is not desirable to give an
unchartered, unguided and uncanalised
power of interpretation to the courts, and they
do not seek it. All jurists, all eminent judges,
have said, political questions do not come
to us. Therefore, on the machinery of
referendum as it is provided, there is not much
home work done; it is not worth it. I oppose
this provision although I do not oppose the
concept of referendum. If the Law Minister
comes forward with a better machinery,
we are prepared to examine it. The machinery
that he has come forward with is not
satisfactory.
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There are other questions where we have
reservations. Apart from these four
questions, so far as we are concerned, we
have reservations which I shall indicate. But
we shall not press those reservations to the
point of dissent to vote those clauses down.
Directive principles are principles of the
20th century. Fundamental rights are
principles of the 17th and 18th centuries.
Fundamental rights are valuable. They are
basic rights. They are basic individual rights.
What has to be harmonised is the concept of
the 17th century and the 18th century with
the emerging, growing, concepts of the 20th
century of economic and social justice, of
soc-cialism. When there is a conflict
between individual rights and social good,
the question is: Which shall prevail ? Pandit
Jawaharlal Nehru said in this Parliament in
March 1951 that Parliament shall resolve the
conflicts between the fundamental rights and
the directive principles. And we want that
conflict to be resolved. We welcome that
property has ceased to be a fundamental
right. Mr. Justice Hidaytullah said, if
socialism was the goal, then it was a mistake
to put property in the chapter on fundamental
rights; property right in the chapter on
fundamental rights is the weakest right; it is
the most vulgar right. So said Mr. Justice
Hidaytullah. It is good that that right to
property which stood in theway of socio-
economic legislation, which stood in the way
of bank nationalisation, which stood in the
way of abolition of privy purses, is done
away with. It would like the Law Minister to
examine another question. What are we
doingnow PWeareremoving Article 31 and
we are bringing in a new Article 300A
saying property will not be taken away
except according to the authority of law. In
article 31 we have removed the word
‘compensation’ and introduced the word
'amount' and by that process we have
ensured that market value
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is not to be given, we have ensured that for
public purposes we can take property, we can
take property for social good. Now, if Article
31 goes, all the good things that have been
done since the time of that amendment, will
be destroyed. Therefore, 1 ask the Law
Minister if it is his intention to destroy it. I
do not think it is his intention to destroy it.
What I submit is that if Article 31 were to go
completely and Article 300A were to come,
then there should be something more
clarificatory that those concepts should
remain, because it was the intention that so
far as the question of compensation was
concerned, Parliament should be supreme.
There are  certain  other  things....
(Interruptions)

SHRI PRANAB MUKHERJEE: Mr.
Vice-Chairman, please tell us clearly. I was
under that impression and so I abruptly sa'
down. You told me that our party also agreed
to give only 15 minutes. I have never heard
in my ten years' experience here. The first
speaker will only get 15 minutes, this I never
heard.

THE VICE-CHAIRMAN
(SHRI ARVIND GANESH KULKARNI): I
want to clarify the position. It is my mistake,
because I was told that 15 minutes are given
to each speaker. From your party there are a
large number of speakers. Now I have come
to know from Mr. Bhalerao that your party
has got 4 hours and 20 minutes in all. But
there are only two speakers from your party
today. So, if you two want to speak for two
hours each, I have no objection. But if you
are going to give more names tomorrow, then

you will have to consider it
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yourself. The mistake is mine. I am sorry
for it.

AN HON. MEMBER: Let him speak
again.

=>HRI BHISHMA NARAIN SINGH
(Bihar): The first speaker should get half-
an-hour.

SHRI SANKAR GHOSE: So far as this
question of amount is concerned, I will ask
the Law Minister to clarify one thing. It is
not that there is any dispute on this question.
But in the courts a question of interpretation
will be raised now that article 31 has gone
completely =~ where  for the  word
'compensation’ the word 'amount' had been
substituted by the various amendments in the
Parliament. Now an argument will be raised
that we will have to give full compensation. I
would ask the Law Minister to give
clarification on this point.

So far as amendment to article 74 is
concerned....

SHRI P. RAMAMURTIL: May I
interrupt you ?

SHRI HAMID ALI SCHAMNAD: This
is just for clarification. ...

SHRI SANKAR  GHOSE:
There are two interruptions. I would like to
reply to one at a time.

SHRI HAMID ALI SCHAMNAD: All
these years the country was ruled by the
Congress and therefore..

SHRI SANKAR GHOSE: It
will again be ruled by the Congress.

I will ask the Law Minister to examine
this amendment once again. Now power has
been given to the President to send back the
Bill once. Please do not involve the President
in this controversy. In our country the
President is a political President, elected
President. Do not
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allow the President to divide the Cabinet.
Previously there was a convention or
discretion. But do not put it as an entrenched
right in the Constitution. Article 74 now
gives-an entrenched right to the President to
interfere or intermeddle by constantly sending
back the advice he received for
reconsideration. This may give rise to
difficulties.

There are certain things in the Constitution
(Amendment) Bill which 1 welcome.
They have retained in the Preamble words like
'secular’ and ‘'socialist' though they have
redefined the terms. They have also retained
in the Constitution fundamental duties. What
we need today in the country is not merely
amendments to our Constitution . We need
amendments to each individual's thinking, we
want amendments to the very human nature.
Otherwise the things that are happening in the
country, thein-fihgt-ing that is going on, the
squabbles, the character assasination, etc. can
not be checked. It is only when we realise
that more  institutional = changes  or
Constitutional changes cannot solve our
problems that we can forge ahead. It is in
this context the fundamental duties are
relevant. These fumdamental duties ask us to
preserve the values of the freedom struggle.
These fundamental duties ask us to strengthen
the oneness and the integrity of this country
and rise to greater heights. All those
fundamental duties and  values should be
preserved. It is here I would like to
compliment the Law Minister on his decision,
after consultation with the Parties, to retain at
least the concept of secularism and socialism
in the preamble and to retain the fundamental
duties provision and also so far as the Direc-
tive Principles are concerned.

But I may submit that on those four
points we are opposed and on other points I
have expressed my reservation but we will
not take them to the point of dissent. The
remaining points we will support.
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T VICE-CHAIRMAN
(SHR1 ARVIND GANESH KUL-
KARNID: Mr. Surendra Mohan,
your party has 4 hours and 40
minutes and there are four speakers
as on to-day. It vy:ll be upto you
to regulate your fime among your
speakers. Otherwise, whatever 1n0-
justice 1 have done to Mr. Pranab
Mukherjee will be done to you also
by giving you only fiftesn minutes.
Your Whip has to advise me. Other-
wise, I will limit the time to fifteen
minutes. That is the general time
I have given to sSvery speaker.

SHRI SURENDRA MOHAN
(Uttar Pradesh): Sir, I think that
this Constitution (Amendment) Bill
should be considered as the quintes-
sence of the experience of our d -
mocratic experiment for the last
thirty years. I do notth ink that this
Bill can be considered or should be
considered as a reaction to the emer-
gency or as reaction to any Ins-
tantaneous consideration. I would,
therefore, submit that when we
apply our minds to this Bill, we
will have to consider what happened
during the last 30 years, and Sir, 1
congratulate the Law Minister that
‘+hehas not only considered what has
happened during the emergency,
pbut he has also taken into consi-
deration the various other points,
particularly the question of preven-
tive detention and other things.
Sir, some friends have raised this
.question of the property rights,
for instance. The debate regarding
‘the property rights has been going
on in this country for a long time
and I would most humbly remind
all friends that it was the honourable
Member of the Lok Sabha, the late
Shri Nath Pai, who had, for the
first time, proposed in Parliament
that Parliament had supremacy in
response to the Golak Nath case
judgment, and he also said, that
property rights must not be treated
as Fundamental Rights. I might
.0lso remind you, Sir, that it was
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Mr. Madhu Limaye who had spe-
cifically mentioned that property -
rights must be taken away from the
list of Fundamental Rights. And,
Sir, may I also remind that what the
late Shti Nath Pai said was not
considered in 1967, but it took him
four years and it was only after his
death that Parliament accepted the
sovereignty of itself. Similarly, Shri
Madhu Limaye’s contentions were
not accepted at that time and it
took us eight years and another
party came to power and we are
now saying that property rights do
not belong to the list of Funda-
mental Rights. So, all those who
now show great concern for the
sovereignty of Parliament and who
agree that property rights should be
deleted from the list of Fundamental
Rights should also remember—1
would humbly request them to
remember—that there were people
who wanted it, that there were voices,
which wanted it in 1967 and in
1669, but they were denied of that
and they are being vindicated only
now. I would also request you, Sir,
to agree that the whole question
has to be looked at as the fulfilment
of the various pledges given by the
Janata Party. The Janata Party
Government appointed the Asoka
Mehta Commission, the Janata Party
Government appointed the Verghese
Committee and the Janata Party
Government also appointed the Kul-
dip Nayar Committee. Now, Sir,
there is going to be the Anti-
Defection Bill and vou would see
that all the points which the Janata
Party has put in its political charter,
almost all of them, are being put
into practice through all these mea-
sures and this Forty-fourth Amend-
ment Bill. I was swrprised at the
controversy raised with regardto the
Directive Principles and the Funda-
mental Rights. I was surprised
because I do not think that the
right to life can be subservient to
any other right and I do not think
that any Directive Principle what-
soever can take away from any
individual his right to liberty and
his right to life and I do not think
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that the right to life or the right to liberty can
be relative in any historical circumstance
and, Sir, [ was surprised at the contentions of
my Hon'ble friend, Shri Mukherjee on this
score. I would submit that there are
Fundamental Rights like the right to worship,
for instance. I do not think that such rights
can be subordinated to any kind of Directive
Principles. Otherwise, what will happen is
that in the name of Directive Principles, in
the name of the best possible Directive Prin-
ciple or in the name of socialism or whatever
it is, we would allow a position in which
liberty will be suppressed and in which life
will be in danger and that would mean that
we are opening the floodgates of
dictatorship. May I also say that if there are
people who support this Constitution
(Amendment) Bill,part-ly or wholly, with
tongue-in-cheek, then I would request them
to make it plain whether they would oppose
it or support it. I would also say that it is no
use discussing what happened during the
emergency or what happened after the
emergency because, Sir, it is not a question
while discussing this amendment which is
going to be discussed in that context. It is
going to change the entire history of the
whole nation, and therefore, we must, with
great humility and great seriousness, debate
this question. I would also like to invite the
attention of the Law Minister to a particular
point relating to the question of preventive
detention. I agree with him that it has been
liberalised to a great extent. But I would very
much like to say that if a legislator, whether
he is a Member of Parliament or of a State
Legislature, is arrested when Parliament or
the State Legislature concerned is in session
or is going to be in session, then, in spite of
his detention, he should be allowed to attend
the session. Therefore, I would request him
to consider this point whenever that can be
done.

Some questions have also been raised
as to the compensation.
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I would only submit that there is the Ninth
Schedule still intact, and although article 31
goes, the Ninth Schedule protects whatever
beneficial legislation in support of the poor,
in defence of the poor, has already been
adopted, and there need be no difficulty in
accepting this position. The Ninth Schedule
has been kept. Although the Janata Party in
its election manifesto had announced that
the Ninth Schedule will be deleted, but we
were made conscious of the fact that this
would not be correct. A large number of
things had been put in the Ninth Schedule
which have nothing to do with the
fundamental rights of the people, which
have nothing to do with the directives
principles, but which have something to do
with certain individuals. Those things have
been deleted from the Ninth Schedule. The
Ninth Schedule stays. All those Acts which
gave the people their rights, whether it was
the Zamindari Abolition Act or any other
Act, which disallowed the abolition of
zamindar etc., all such legislations or such
Acts will be prevented because of the Ninth
Schedule.

I would also submit, Sir, that there has
been a discussion prematurely raised by hon.
Shri Bhu-pesh Gupta with regard to what
happens to article 352. I would submit, Sir,
that if there is democracy functioning in the
country, with the active support of the people
with decentralisation of political and social
economic powers—if it extends to becoming
an economic democracy, a social democracy
then I do not think there will be any need for
violent agitations or armed rebellions. I do
submit that if this process of democracy is
scuttled, then there might be the need for
armed rebellion. But since we are ensuring
that democracy will be successful
experiment, since we are ensuring to the
people their fundamental rights, and since we
are ensuring that there will be free elections,
adult suffrage, etc., [ have
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no doubt that this democratic experiment will
flower into economic and social democracy,
and therefore I do not think that there is any
need for an armed rebellion. But if an armed
rebellion does take place, it may take place
because there might be an organised group,
and such an organised group will not come
from the teeming millions, but such an
organised group will come from the vested
interests, which would work against the in-
terests of the poor people... .(Interruptions)
and against the interest of democratic
structureof the country and not in favour of
the poor people. That is why, I would submit
to my friends on the other side to consider
these things. Who are in a position today to
create an armed rebellion ? It is only the
vested interests who would say: No, no, the
right to property is being taken; it is they who
might create that situation. And that is why in
such a situation, emergency may have to be
enforced. Therefore, I would request him to
consider this.

The question of referendum has also been
raised. 1  would only request that the
entire scheme, the entire structure, must be
considered, before we criticize the provisions
regarding  referendum. What  happens
sometimes is that election takes place in
1978 or in 1988.  Then, in two or three years
the rulir g party gets isolated from the people,
and at that time when the social and economic
pressures are there, the rulir g party says that
these pressures will have to he
subordinated, these pressures will have to be
suppressed, and at that time the ruling party
by using the two-thirds majority or by using
the majority in the States, may curtail the
democratic rights of the people. It is in that
context that although there would be the
majority in Parliament, requisite majority
in Parliament, there will be the requisite
majority in the State Legislatures as well, and
yet the Govern-
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ment will be doing something arti-people. In
that context, what is the 1

3 p M MY T Ae people ? The
orlyalternativeforthepeopleis to see that a
Government w4iich has been isolated does
not suppress their expressed desires. The
only alternative is referendum so that the
people can say: This Government is
isolated: it carnot take -way from us or our
liberties and we by a referendum are going
to assert what we wart to assert. In this
context, there is a guarantee that this basic
structure will not be dismantled by a two-
thirds majority of Parliament. There is
arother guarartee that it will rot be
dismartled even if a majority of the States
accept it if the party in power has been isola-
ted from the people. There have been
instances like this. It has happered in Indian
history also. Therefore, it is important that
th& people must be brought in somewhere.
It is important that when such a question
arises in future, the ruling party is told what
the people-really want. I will submit that it
is in this spirit that this question of
referendum will have to be discussed.

Sir, a question has been raised as to why
the term 'social' or the term'secular' has been
defined. I thirk that any definition makes a
concept precise. It gives it a structure. I find
that when we try to define a thing or we
want to make it correct or we want to give it
a direction, we are accused that we are
limiting it or circumscrib-* ing it. That is not
the intention at all. The intention is thafe the
words should rot be left vague. A question
was raised as to why democracy has not
beer defired. Sir, the whole Constitution
defines democracy. But socialism was not
defined because this Constitution is not the
Constitution of a socialist State. Therefore,
socialism has been defined. In the Preamble,
we say that we are a socialist State or we
want socialism. That is why,
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socialism has to be defined and it oannot be
left vague. The same thing has to be said
about secularism. There have been instances
in history when the most communal forces
have flaunted themselves as secular forces.
There have been instances when the most
undemo-oratic forces have said that they were
the most democratic. Sometimes, even the
fascists have held conferences against
fascism. Therefore, you have to define what
secularism is. You have also to define what
socialism is. This will ' make things clear."

With these words, 1 would one again
recommend that the amendments as a whole
should be adopted. There are certain very
laudable features of this Constitution
Amendment Bill. I would say that guaran-
teeing the basic structure of the
Constitution itself is one of the most
important things. There was a debate on
this. The question was whether the
Parliament alor.e is empowered to change,
to destroy, to amend and to subjugate the
basic structure including the fundamental
rights of the people including the right of
the people to vote or not. I think it was
necessary forustodefine our basic structure.
We say that this basic structure cannot be
amended ordinarily. ~We say that even if
somebody wants to-amend it, it c«n be
amended only by reference to the peorle and
through a referendum. This is why this
basic structure had to be defined.
Independence 'of the judiciary,
independence of the press, equality before
law, etc. have been incorporated
again.  There are various other features
which are commendable. I would once
again submit that it should be adopted
unanimously.

THE VICE-CHAIRMAN
(SHRI ARVIND GANESH KULKARNI) :
Shri Bhupesh Gupta.

SHRI BHUPESH GUPTA7 I will
speak tomorrow. Let others speak.

1096 RS--4
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SHRI B. N. BANERIJEE : Sir, I am
grateful to you for giving me this
opportunity to speak on this Bill. Sir, I come
straightway to the Bill and say at the outset
that I support the Bill though with some
reservations in some points which I shall
explain durirp the course of my rather brief
speech.

Sir, I first propose to take up clause 3
which seeks some amendments to article 22
of the Constitution. Sir, I support the
amendments since. They  extend the
fundamental rights guaranteed under this
article. Sir, there is an errors impression in
the minds of many people and also of some
people in Parliament that article 22 e» ables
the appropriate  legislatures to enact law
re'at'rg to preventive detention . Sir, that is
not so. The rif ht to make law relating to
preventive detention is  contained in
article 246, read with item 9 of List I and
item 3 of List III. ~ Sir, article 22, as the Law
Minister explaired during his introductory
speech, orly provides some safeguards in the
shape of fundamental rights, providing
protection against such preventive
detention.  Sir, viewed from this limited
angle, clause 33 which imposes some further
restriction or extends the  safeguards,
deserves support of the Houseand I
certainly support it.

Sir, the next amerdment proposed in the
Bill is to take awav the right of property
from the category of Fundamental Rights
ard make it a right to be regulated by ordir
ary law. Sir, this amendmert has received an
all-round support in the other House and
will also receive the same treatment here.
Sir, I do not know and probably the Law
Minister will be aHe to tell me ard I hope
the ingenuity of lawyers a*d the judgments
of the superior courts-will not frustrate the
noble objective a“d purpose beh"d this
particular amendment. Fir, inscrutable are
the judgments of some of the superior
courts and also the ingenuity of the lawyers.
I think, they
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will also understand why we are transferring
this particular property right from the
Fundamental Rights, and they will help us in
achieving this object.

Sir, I welcome the amendments to
articles 103 and 194 which restore the
original Constitutional provision and mike
the decision of the Election Commission
final in matters relating to disqualification of
legislators.

Sir, 1 next come to articles 105 and
19}—clause * °f the Bll—in relation to
parliamentary privileges. Sir, as one who has
spent nearly two decades in the service of
Parliament, I was extremely unhappy when
in 1976, by the Constitution (Forty-Second
Amendment) Fill, some amendments were
made to articles 105 and 194 of the Constitu-
tion. Under these amendments the
parliamentary privileges would have been
vague, indefinite and left to the whims and
fancies of the legislature. I am delighted to
find that the present amendment restores the
original constitutional provision and makes
it absolutely impossible for the legislatures
of the day to enlarge their own p-ivileges by
what I may call the arbitrary decisions of the
House and not by enacting a law on the
subject.

Sir, I welcome the amendment to article
226 and restoration of article 227 in the
Constitution. But, I onlv hn”, Sir, that the
superior courts, while they exercise ju'isdic-
tion uilv articles 226 and 227, will observe
\r;e>sary restraint and exercise j 1 -isdiction
only in th >se cases wh*e eids of justice
require their interference. Otherwise, they
will never be aole to clear the m"Hitting
arrears even if the hon. Lav Minister would
go on increasing the number of Judges by
leaps and bounds.

Sir, I now come to clause 38 dealing
with emergency, Declamation of em”rgs”cy,
i.e., article 352. Sir, there is no
controversy
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anywhere that this power is necessary when
there is war, or external aggression or even
threat thereof. Sir, there is a justifiable
demand that in no other circumstances there
should be a proclamation of emergency. Sir,
I understand that the power proposed to be
taken to proclaim emergency during an
armed rebellion is a consensus amendment. I
do not know. We were not present there. It
may be that it is a consensus amendment,
consensus reached during the discussion
witk the leaders of th™ political Dirties. If
that is so, Sir, I do not oppose it.

SHRI BHUPESH GUPTA : What do
you say?

SHRI B. N. B\NERJEE : The
power to impose emergency in the event of
an armed rebellion is on the basis of a
consensus and.. .

SHRI BHUPESH GUPTA: No
consensus. It is only Government's
imposition.

SHRI B. N. BANERIJEE : Sir, all that I
want to know is whether this armed rebellion
formula is a consensus formula arrived at the
meeting with the leaders of the parties, If that is
so, I do not oppose it.

SHRI BHUPESH GUPTA:
Mr. Baierjee, I want to make it very clear, I
attended every single meeting, that we all
opposition parties were onposed to internal
emergency in anv form. It is the
Government's policv. Even in their election
manifesto they had said that such a thing
would not be there. We thought that they
would give consideration to it. Ultimately,

they, among themselves, came to a
comoromist, that is their internal
compromise. Theybmughtinthe "armed

rebellion" even after we opposed it.

SHRI B. N. B\NERTEE : Sir, I never
said that it is a u la iim?us recomm" ldation
of the meeting where all the political parties
and
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their leaders met. Sir, I said that if it is a
consensus, I do not oppose it.

SHRI BHUPESH GUPTA : ~*It is
not a consensus. {Interruptions)

SHRI B. N. BANERIJEE : I was
under the impression because...

SHRI BHUPESH GUPTA : Let Shri
Shanti Bhushan deny. He "knows very well
which of the opposition parties attended.
Except one party, all the others were
opposed to it.

SHRI B. N. BANERJEE : Be
that as it may. That is there in the Bill. It
has been said, Sir...

SHRI KALP NATH RAI: Do
not try to...

SHRI B. N. BANERIJEE : That is there
in the Bill and I was Inder the impression
that it was so.

SHRI BHUPESH GUPTA : ’or your
information Mr. Banerjee, am surprised it
was Mr. Chavan ;ho was then in the united
Congress -that Congress was one then and
e was the leader of the Con- ress, Mr.
Kamlapati Tripathi and Ir. Chavan, both
were present —,'ho gave the items which
should be eluded for referendum.  There
ere written by Mr. Chavan in his vn
handwriting a*d given to Mr.".orarji Desai.
When the matteris being discussed, Mr.
Morarji esai said, all right, you better write
out. Mr. Chavan wrote it out.'e all
endorsed. We wanted told something.
That document list be in the possession of
the jvernment. That was given.

SHRI B. N. BANERIJEE : Sir, im very
happy to know that this s not a consensus
amendment. sterruptions).  Sir, I am not

try-

SHRI SHANTI BHUSHAN : you like, you
can oppose it.
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DR. BHAI MAHAVIR (Madhya
Pradesh): Do you support internal
distuibance?

SHRI B. N. BANERJEE : The
point is that since these words have been
substituted for the words ‘internal
disturbance' it has my support.

SHRI BHUPESH GUPTA !
We oppose internal emergency
{Interruptions).

SHRI B. N. BANERJEE : Sir let me
make my point clear. Since it is a definite
improvement over the words 'internal
disturbance'.... {Interruptions)

SHRI BHUPESH GUPTA : We did it.
We made mistake What of that ? Do not
make it point. How does it help? You abuse
me— Sir, you give him half an hour to
abuse me for that— but take out this armed
rebellion formula.

SHRI SHANTI BHUSHAN: I cannot
abuse you even if you provoke me.

SHRI BHUPESH GUPTA :
You say that you will dismantle the
provision of internal emergency and you
are bringing it this armed rebellion
provision. You said it in your election
manifesto.

SHRI SHANTI BHUSHAN : Show me
where it is given in our election manifesto.

SHRI B. N. BANERJEE : Since the
expression 'internal disturbance' has been
removed and si" ce 'armed rebellion' is a
much better expression than the i terra! dis-
turbance, 1 do not object to it. However, I
have a fear that some day this p“wer may
also be misused by a power-loving
G”verment and it may be used for the pu-
pose of suppressing legitimate movements
of the kisans or the labourers.

I now come to amendment to Article
356 which reduces the
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maximum of the President's Rule. Here I
have a grievance against the Law Minister.
While moving for Consideration of the Bill,
he did have the courtesy of replying to or
clarifying the points raised by other Members.
I definitely put a very important question, not
backed by any partisan spirit and I raised the
point that after all, this Article 356 is also an
emergency provision and it is in the same
Chapter as the Proclamation of Energency.
It is an emergency provision. While moving
the Bill, he also said that this Article 356 is
not a good thing and that is why he was
reducing the period. If that is so, you have
very rightly taken a major amendment that so
far as Article 352 is concerned, it must be
approved by both the Houses by a two-thirds
majority of Members present and  voting
and by a majority of total members of the
Houses. Why are you not doing the
same thing in case of Article 356? 1 will tell
you how it happens. The Lok Sabha has 540
Members. With a majority of 28 Members in
the Lok Sabha on a day where there are 243
Members and with a majority of 25 in  the
Rajya Sabha, they may approve the
proclamation of President's Rule. If you are
providing for a two-thirds majority of the
Members present and voting in the case of the
proclamation of emergency, why are you not
providing for the same in case of President's
Rule ? I only wanted to know why he has
not done that. I am supporting the
amendment which he is proposing but,
unfortunately, even a question which we ask
honestly to understand the correct position, is
not replied to.

I would request the Law Minister to
clarify one more point. He proposes to delete
clause (2A) from Article 352 and clause (5)
from Article 356 which makes President's
satisfaction in these Articles nonjusticiable.
If I remember the law correctly—the Law
Minister definitely knows it much better than

[ RAJYA SABHA ]

Amdt.) Bill, 1978 104

myself — even before the 38th amendment,
the decisior s of the superior courts werethat
the President's satisfaction in Articles 352 and
356 is not justiciable. Does the present Go”
vernment take this position that the
satisfaction of the President will be hereafter
justiciable in a law court ? 1 must, however,
make it clear that I only want to hear the
Government's stand on this particular point in
support of the amendment. I now come to
my last point. This will make Mr. Bhupesh
Gupta happy. This is in relation to clause 45 of
the Bill which proposes some amendments to
article 368 of the Constitution. Sir, 1 have
tabled two amendments to this clause. I can
tell you, Sir, that in my two and a half years of
tenure in this House, this is the first time that I
have tabled an amendment. So far, I have
not done so.

SHRI SANKAR GHOSE : Is it the
convention that the maider amendment
must be accepted b> this House ?

SHRI B. N. BANERJEE Mr.

Sankar Ghose...

SHRI SANKAR GHOSE : am
suggesting that the conventioi should be
establishedthatthemaidei amendment should
be accepted.

SHRI B. N. BANERIJEE : Le not the
convention be like that. A least, the
convention should be the a Member who
gives his maide: amendment must be
heard.

SHRI SANKAR GHOSE:
am giving you more.

SHRI B. N. BANERIJEE : do not
want that much. I know ] will not be able
to say 'No' to tl amendments which I have
table I am perfectly clear about that, need
not personally go to hir asking him to
support my amen ments. The Law
Minister, in tj notes on clauses appended
to t' Bill, has said that these amendmen
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kave been made with two objectives. I am
reading from the notes on clauses :

"(r) to provide that amendments in
relation to some important matters
generally enumerated in the new proviso to
clause (2) should hereafter require to be
approved by the people of India at a
referendum;

(2) to omit clause (4) and (5) of article
368 which took away the jurisdiction of
courts in relation to validity of
constitutional amendments. "

Th ese are th e two o bj'xtives, as h as een
stated in the notes on clauses. ir, a lot has
been said in the other ouse, and a lot will be
said here also, about the  practical
feasibility or utility of a referendum. The
Law  Minister  himself was
apologeticibout this, as I understood from
hisspeech. =~ He was saying that if hewas
not able to properly explainibout this
referendum, it might bedue to his inability
to express andiO on. He was not that
emphaticibout referendum. Now, Sir, some
)b jections have been raised.  Actual-y,
these are not objections. Theyire only some
difficulties which were>ointed out in the
other House to the®aw Minister and these
will be>ointed out here also. I would
iresently point out one difficulty."- will
mention one particular aspect.Time bell) Sir,
I will just take fiveninutes. You had the
courtesy to:all me at this stage because you
didlot have speakers. Otherwise,vould
anybody expect a nominatedViember to be
called on the firstlay, as the third or the
fourth peaker ?

SHRI BHUPESH GUPTA : iir, 1
think, he should be given time, is Secretary-
General, he had heard peeches. He was
bored to hear peeches for many years.

SHRI B. N. BANERJEE : "vill
take only five minutes.
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THE VICE-CHAIRMAN (SHRI ARVIND
GANESH KULKARNI): I do not mind. Go
ahead.

SHRI B. N BANERIJEE : I will mention
one particular aspect. Will 51 per cent of the
people having voting rights*vote at such a
referendum ? When'we examine the figures
of voting in the last General elections to
Parliament, we have reasonable doubts
whether 51 per cent of the voters will vote at
a referendum. I will give you the figures. I
am not talking in the air. 1952 elections —45
per cent; 1957 elections—47 per cent; 1962
elections—55 per cent; 1967 elections—61
per cent; 1971 elections—55 per cent and
1977 elections—60 per cent. {Interruptions)
We know how much money the political
parties spent to get people from their houses
to the election booths. Even in the last
General Elections, which was an important
one, the figure was 60 per cent. Would
anybody seriously expect that 51 per cent of
the people will vote at a referendum where
the subjects enumerated are like this ?
Compromising the independence of the
judiciary, democratic character of the
Constitution, etc. These sub-clauses (i), (ii),
(ii1) and (iv), all are to be approved by the
people of India at a referendum. I do not say
that the people do not understand it, but this
is the difficulty. I will not go beyond that.

SHRI PREM MANOHAR
(Uttar Pradesh) : Normally, it is more than
60 per cent.

SHRI B. N. BANERIJEE : No argument
Sir. In spite of all this, I do not oppose the
provision in this referendum clause since the
principle behind this is to involve the people
of India—as the Law Minister has said in
the Objects and Reasons of the Bill—
directly in the Constitutional amendment
process. I must, however, point out to the
Law Minister that the categories in the pro-
viso shouldhavebeen more than the four
enumerated therein, Since the
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[Shri B. N. Banerjee] time is limited,
whatever the other points, he should have at
least brought in the collective responsibility
of the Cabinet to the Lower House. That
could have been done by inserting this new
provision in that particular clause.

Sir, I beg of you to give me two more
minutes. I have not spoken en any other Bill.

THE VICE-CHAIRMAN (SHRI
ARVIND GANESH KULKARNI) : I am
not opposing you.

SHRIB. N. BANERJEE : Now I come to the
second objective which proposes to omit
sub-clauses (4) and (5) inserted by the 42nd
Amendment. s it the intention of the Law
Minister to vest jurisdiction in courts to
question the validity of Constitutional
amendments ? Let him make the position
clear first an d then we. will understard and
vote accordingly. But is he forgetting the
implication of what he is doing? He is now
involving the people of India in
Constitutional amendments by the process of
referendum. Now he may sav, well,
Parliament wrongly amended the Constitution
last time. There are mistakes. No body dispu-
tes that. But when you say that a Con-
stitutional amendment in respect of particular
matters will be approved by the people of
India, then after that, whatever may be his
reverence for the wisdom of the law courts, to
give the superior courts to sit in jud°tnent
over the wisdom of the peoole of India, is
not understood. The House would have to
seriously consider it. It was all right, though
speaking for myself, my view is definitely this
that if the amending process prescribed in the
Constitute n of India has been satisfied, courts
cannot question. Then the question of
sovereignty will come in. I will not go into
that discussion. If you do not make a
provision that courts of law shall not question
the validity of an amendment made in
accordance with the provisions of this article-

I will not use the words which were used in
42nd Amendment which were wide words
"purported to have been made" and "urder
this article". In my amendment I have
suggested that any amendment of the
Constitution made ir accordarce with the
provisions of this article shall not be called in
question in a court of law or in the
alternative, if he cannot accept even that, I
have suggested the other alternative, i.e. any
amendment which has been approved by the
people of India at a referendum under proviso
to subclause (2) and which has been-made in
accordarce with the other provisions of the
Constitution by this particular article, shall
rot be called into question any court. If the
House and the Law Mir ister does not accept
this latter amendment at least I will thir k the
Law Minister considers courts to be superior,
which are nothing but a limb of the Go-
vernment in a higher pedestal, than the
people of India who are masters of every
body and in whom the sovereignty of India is
vested. t..

SHRI S. W. DHABE: Mr. Vice-
Chairman, Sir, [ first want to say that
though some good amendments made
through the Forty-second Amendment to the
Constitution last time have been accepted
by the Law Minister, he could not forget his
profession. In omitting, under clause 35, the
provisions regardirg tribunals, he has only
played into the hards of the lawyers and
made it a lawyers' paradise in so far as
industrial adjudication and service matters
are concerned. What is provided under Part
XIVA? Articles 323A and 323B provide
that Parliament may, by law, provide for
adjudication or trial by admii is-trative
tribunals. There is nothing in article 323A
or 323B that the Constitution by itself
creates a tribunal, or gives powers to any
authority to decide the matters. Articles
323A and 323B provide that parliament
may, by law, constitute tribunals for
disputes about service
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matters land reform matters, ceiling on
urban properties and also about ir dustrial
and labour disputes. If he had tried to
understand the aspirations of the working
classes and the imperative need to solve the
disputes with expedition, he would not have
omitted articles 323A and 323B and
invested the High Courts with powers of
writ jurisdiction to decide these matter. "fT
JYI

v ir, what is the history of this legislation
? It is rot that this was riore by the previous
Government merely "to curtail the powers of
the judiciary because there was a feeling of
struggle between the judiciary and Parliament.
But it was a request of the workirg classes
right from 1954. Initially, the Industrial
Disputes Act, 1947, provided for constitution
of labour courts, industrial tribunals. Then the
Labour Appellate Tril un al was brought in
1950 for some appeals to be preferred. This
was very much abused by the employers. They
used to get stay orders and even ordinary
matters like those relating to reinstatement,
service conditions, suspension ard wages used
to be stayed by the Labour Appellate
Tribunals for years together. Therefore, In
1956 the Act was again amended bringing in
the 3-tier system in which many provisions
have been taken from the Bombay Industrial
Relations Act, 1946. Under this State Act,
there are tribunals like the labour court under
section 77, then an appeal lies to the industrial
ccurt under section 84 and then the matter
goes to the High Court. Under writ
jurisdiction. Against the Labour Appellate
Tribunal's decisiors also, the matters used to
goto the High Courts. And what is the
experience about the High Courts? The
experience is much worse in these matters. If
the Law Minister has got great confidence in
the High Courts, he is sadly mistaken. With
the present complement and machinery, the
cases cannot be disposed of for years. Even
today we have got 4 lakh cases pending in
various High Courts and
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more than 20 thousand in the Supreme
Court. Matters relating to the year 1970-71
are still pending and labour matters and
ordinary service matters are not heard for
years. The other day Shri Naik and myself
asked for information. Even in Karnataka
High Court, the lard reforms matters io,oco
cases are pending.

oHRI L.R.NAIK (Karnataka) : Now it
has increased to 15.ceo.
I' SHRI S.
W. DHABE: So wherefromfs he going to
get the judiciary to tackle this ? These are
not like the ordinary civil or criminal
matters that the High Court can decide in
routine manner, these are matters where
special legislation is necessary. Sir, if we
really want industrial democracy to succeed
it is essential that labour matters are decided
with expedition. They must be decided
within a particular time. The cumbersome
procedure of the High Ccurt and Supreme
Court litigation can be afforded by the rich
people and not by the ordinary poor men
who are fighting to get their claims settled.
Sir, it has been rightly said by a very well
known author in this matter. I quote the
opinion of Richard Leister in his famous
book "Economics of Labour."

"Industrial relatiors play a very vital
part in the establishment and maintenance
of indsutrial democracy. The problem of ir
dustrial relations is irextricably inter-lirked
with the freedom of association, collective
bargaining and success of conciliation and
arbitration. Industrial democracy cannot
succeed, unless all concerned employees,
employers, Government and public should
fully realise their importance and its due
place in national life."

Every day there are strikes and lock-outs
and the workers' cases are not decided. In
Bombay under the leadership of Mr. Dange
a morcha was taken, out by the workers for
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[Shri S. W. Dhabe] the abolition of the
Labour Appellate Tribmal. Here a
provision has been made for the purpose
that Parliament may by law provide the
Tribunal aid the power of the Suoreme
Court is kept intact. I think bringins: back
article 226 in its full force will be doing a
great disservice. It may not be helping
democracy. It may not be helping the cause of
the working class and the pior people of India,
and the litigation witlbemuch morecostlier,
and no iustice would be possible. I, therefore,
appeal to re-consider the position and take
back clause 35. The e Tabling provision
which has been made salutary by itself does
not bri ng any la v into force. Therefore, the
Law Minister should reconsider the matter
and shou Id not leave the working class and
government servants to the whims and fancy
of the courts.  Thousands of service matters
are now pending in the Calcutta High Court
even today when we are discussing this Bill.

Now, Sir, in High Courts we can very
casily get stay orders. And once a matter is
stayed it will drag on for years and it will not
be in the hands of the Law Minister to give
them soeedy justice. Therefore, if there has
to be speedy disposal and speedy justice in
industrial ~ disputes and if collective
bargaining and peaceful method of agitation
is to succeed in this land, it is very essential
that special tribunals are constituted and the
anneal only to the Suoreme Court is
provided as was done by the previous
amendment.

Sir, there are two other matters on which
I would like to make my submission. It is
really very surprising that when this
Government has retained the power of
detention while amending article 22 which
was condemned by the Janata Party
previously, namely, the power of detention
for political reasons which was usad igainst
political opponent ?

during emergency to suppress their
legitimate aspirations and democratic trade
union movement his been still retained in the
Constitution.

Sir, article 22 (1) and (2) provide for the

right of the people against arrest and
detention.  But afterwords it says that the
Parliament has got Legislative  powers of

unlimited detention without trial. It has
also provided advisory board. I do not
understand how the Government has come
to the conclusion of having political prisoners
and of detaining politicians  and why the
voice of dissent should not be accepted.
When they were sitting in the opposition they
were crying hoarse that this law must go. But
when they have come to power they feel that
this law should be retained to use against the
legitimate movements as is shown in
Madhya Pradesh and Uttar Pradesh. In Uttar
Pradesh and Madhya Pradesh the law has been
used in the name of essential services to break
down the trade union movement. Sir, the
Janata Government is using this law to serve
their own interest. I, therefore, appeal to
the Minister to reconsider the matter  and
delete article 22 from clauses (3) onwards.
Lastly, Sir, there are two questions I would
like to pose. I fully endorse the view of
Mr. Banerjee. He said that Government does
not accept the sovereignty of Parliament.
This is the main question which we have to
decide. Is it that they want unlimited
powers, untrammelled powers under article
356 to dissolve elected bodies like State
Legislatures ? We saw the phenomena. As
soon as  Mr. Charan Singh became the
Home Minister, he ordered elections for eight
State  Assemblies, where there were
Governments which were against them.
They had thumping majority in those
Houses and the Houses had passed the
Budget On the simple ground that they had st
the confidence of the people
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Tbecause they had lost the Lok Sabha
elections, they were dissolved. If some party
loses a municipal election, will it be said that
they had lost the confidence of the people?
The Supreme Court had upheld the orders
under article 356 because the words used are
"or otherwise". If the Law Minister really
wants the State Legislatures to function,he
should have limited the powers of the
President. But because they are in power
now at the Centre, they do not want to curtail
their powers, as was rightly stated by Mr.
Banerjee.

What is article 368, Sir? Does he accept
that the judiciary should be a third chamber?
How is it that he has omitted clauses 4 and
5? Clauses 4 and 5  specifically state
that Parliament shall be sovereign and there
shall be no other authority which can
challenge the authority of Parliament. Sir,
in this connection I saw the Constitutions
of  different countries. There is no such
power in England. Can he show any power in
England which can challenge a law passed by
Parliament ? In the Constitutions of
many countries, I saw it provided that
whatever is decided by Parliament is final.
In  this connection there are constitutional
provisions in Switzerland, Australia, Hungary
and France. France has got the constitutional
provision that only the Constitutional
Councilor Members of Parliament can see if
any complaint comes, but no court has been
given the power. Similar is the provision in
the Constitution af the USSR. In the
Constitutions of democratic countries and
in the  Constitutions of  Socialistic
countries, it is specifically provided that
the will of the people cannot be taken away
by a third :hamber like the judiciary.
Are +ie Supreme Court Judges  so ligh
that as in the Kesavananda Bharati case
they can decide whether a provision of the
Constitution is valid or not?
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What is the fundamental right wha j the
.basic character? th, whole thinking of this
Janata Government and unfortunately, of the
Law Minister, smacks of too much reliance
on the judiciary-£,ffiv because he has been
a practS

High Courts. But he should W leamt that
nobody in Parhamem believes m this
doctrine that S ment is not sovereign and
somebody e"must decide, the validity oTg

Sir, what 1is the provision about
referendum? There is no loS concusion
given to it. {Time bell "*0I am finishing, Sir
wS will be the effect if a referendum is
rejected? Will the House of th™ People be
dissolved or will the party in power take a
vote of no confidence? The initiative and a
referendum is the basic principle accepted
in the Constitutions of
nTA™  AUSEE s the USA because they
have ,tfirm faith m direct democracy 1
am completely in favour of referendum and
the principle that the people must be
sovereign, but the way in which the
proposition has been brought 111 here is
absolutely useless to fulfil the aspirations of
the people. Is what Mr. Jayaprakash
Narayan said, correctly—that the people
must have the right to recall the elected
representatives—is necessary in this country
where politicians, with impunity, are
changing parties for selfish interests, when
they go from Janata to Congress or Vise versa
and from one party to another and where
they talk of opportunist politics without
caring for the interests of the people There
is no deterent fyr this The politicians are
misusing the opportunities meant to serve
the people. It would be mush better to have
a provision, under article 368 about the right
to recall only then the provision of referendum
would
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[Shri S.W. Dhabe]

have been taken to its logical conclusion. Sir,
lastly, I would like to say that the deletion of
article 31 from the Constitution is a welcome
provision. But there must be some protection.
If the landlords and the property owners in
this country are going to get the market value
as compensation 01 their properties, it may
not be possible to acquire. The whole object of
the legislation passed in the last so many years
with regard tc the land reforms, as brought out
in the Ninth Schedule, was to give
compensation and if the amount of
compensation bears a good relationship with
the value of the property that should be
supposed to be reasonable. Therefore, Sir, if
the legal right is to be given to them in case of
land acquisition, the result will be that the
landlords will get more money and it will just
be as if the Manifesto of the Janata Party was
in reality to help the landlords. Basal mein
chhuri, munh mem Ram Ram will not work. It
is no use talking of the poor people when you
are actually implementing the legislation, and
bringing amendments, in favour of the
landlords. Let the Janata Party awake to its
Manifesto and bring proper amendments.

Sir, I would also like to say that some
good features are there and I welcome those
good proposals.

«t w70 ATA QA 1 STHATETE
wErT, St afaary F#1 AT fadun
FrqA WAl wEmw A I frar 2
Iad TO qaﬁ ag & Fwg #
R il § | S ME T AT AT
FrqUT-Ta i E9 A weal @ qIAT OF
mf‘mmﬁ'w:{fﬂqr*r"mr
F1 w2t v | faer o qrEF o o7 TAd-
o TR ST § g Fwal A1 A
# fa mmmarqma’fﬁa‘ﬁrgt
s T AT FET AT IHE AT
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anfe o st ¥ ‘g feedw’,
ST WA &fFg™ % @ q|l |1,
wcmmnmmmwmmwma
it gy % “wreE fedfemw” @ fan
arfr weE ferem fa = We, &W qE
fiz 77 | O SE F T OO FeweET T
st fore 9% SR & WITAT | SO0 BE
werEy, ST T T EW AT A
ardi & 7@ ST & gHTL AT T
e o g TaT T § | ST TN
St @1 stffEaTT S g afaae &
foaragi & TET AT FE 319 97 | "I 6T
o & e afzer # o 7 S @,
Srfarer ST ST RO AT A=A (4UT 9% g9
¥ W9, TH EERATH § W TFT D
TEUT T &, G F W AT HH
e Saiedd T |EA F |

ot qufes w0 ; Fgl A (AT
qr ?

Y &ET TR A WG T=T [&AT
a7 TEFE GiAeeEr § |

st fier WOW : AEI, WL WA
wEAE ARl § 1

Y FEq AT A : TUHATEAE HEl-
&y, {1 AW I a1d w1 ol g ®
dfqam # duEd GEg-gRg 7% g
@ § ufew wa g9 3% g frafaw #1
ey 7 o AT & | g WO J
FT weq wfaa frar § wwrsme AT
T et | A 1 )
o T SEW § | MfER T QX AfgaE
¥ wfefedy 9%, * Ehpeiizen S el
o feeqT ST, T TR S & SR
wrfear |qooT ST FEA ofer war Efr
SE T g5 WT g3 T CEERCH |
mfge &1 T e @ FITT F A
s @1 fafaeet &1

st qfea WA @ ¥ A1 FE
mmqaﬂasfmzn

Fear g 1%
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Y weq A T TOHATHE WE I
&, =TT s ¢ fw femen & goda
F | F Ry HiAT oy se g Tw
# AT HT TICEE I GHT AT | TH W
qgt &1 myaafest & % & qeEiE-
Foor & fasnw wwer fzm o osw oW
A& § 7IR REITTAORT % S A1 T WA
gu a1 3uF faen® gin S ot |
z® Wew @ @5 {xmr gu, i
& ga% faars waar f@ar | w1w %
fgrgears &1 Aramimer W (wed 30
aql & weae |1 FuTSAEl 59 & o q
Fré frorg wdf foar 1| fow gwiwaie
A Faga mrawiasT A0 UF w4
e T THA | WAG & FE0 & (F Ana-
qrferat a1 F72 ar FwEdy, ¥ e
FEFA T FTAH F7H T a0 gHI FW
AL

SUHAreE  Wa 24, €N (EegratH
& wfagm § wrrda 1 @17 T g
T FHIEE A1 AT fFar g1 ' S
gaTsAE e AT G gl s
AT Wy, Tl agt daad F1 T T
frar \ zfaar Frazs ave FErSrEd
WO | ATFAT FT HOGT, GE THISHAIE
FT 19 7+ F e o e wE ) fag-
T AV OF BT aEw § Sl WET A
F31€ ¥ a1z gwIL W & AarHi « TET
&1 JISET FIT G2 WIT /A AT HWOSTEN
F WA AqrrAd WIT AATTATE G
F1 & e | g7 AW AT wa-ad
FTAW T T T&7 &1 HIA9L @A g0
gwe wd 3w abrary av i e
A ox afgas & W W ghwr O
il sraEar & gufead fad

TUFATA WEIEd, W(H qg 1<
drda @1 ard wdl g | ¥ Fgd &
drwda gn fegears § @rd ) W
AMEAT F A 9T ATCATAL a7 @Y
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& drdw & @i o gifew @z v g,
FAlFdd & AW G% @A 77 7@ g,
dEdd F AW 4T aenil a8 %@l g,
AAR 1A AF< I &1 Sra] a7 G2T,
W F1 JATE FL, XU T OFaAr ael,
niv few-m1a wirda a1 715 @1 ) 29
Hanene wg e, fergrana sid aw ¥ A
o & 6T wAW 9gen gW & g
FHTSATE &1 TAVIAT | Fouer wgey, o
i Fen deivas & weaw ¥TET §O
a4 a1 w41 FGE, Afaw gw @a o4
1 § fomw wredw & @@ wwosEd
FHIS & ©ET B AT GG AT wEAE |
wal &1 @31€ F @w g USEvE &
Fiate {ave ¥ v, fuer a7 aiadz
faee & @ giv el aw ¥ o
awg @ foerr a7 =rwwar gui ) g
aifendiz & v, 1 @m fvaw &7
sEm fa ¥ swa @y Ty SE
& b g fwear 71 Fae fave & gmae
w2z foee # & 4, o swaidT F9W
TIEHET FEH E ) EW IH AEH A1 {5l
w7 & | fergeamn & v s spayumi
q TH Fiwe fawe ¥ g@w aw falm
faam av 14 fomaw s &faw cramaa
& gerr<i & foment 1= @1 grre o ged
wET T 8, I Q¥ AETSEIEl T4
&1 w94 fuem &1 ux  wrge
AHSTHE FT &9 &I A a1 AT THE
faom ®iw 5% %% E wix o1 daw
&T IR aa € | 7w gw AT fowr azfy
fewelT 3 srerr ENTY, Fow H wenT S0,
wETA ¥ W gni, 'O H o wenr gn,
TS O AN, T F7 2L -
e G | OE @ ugar srfed
FAT & 7

STHWTERE W ey, swa] TIEl &
FHAT F T 04l & qfemmerss gw
1 uFar 22 V@l 2 | fegear & mondi
Al H aE wE § | fegrgeaa an wwrsag
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[47 w37 7.9 1)

AT FT A Fea At A g
wreg Frepa qa 41 @ |

saarera wérar,  dsfafrem
DTFAT FT 297 TITe7 F51 1 427
dhram qaras # 8 T TWq 41,
ats IIFL AT TAAT &, TA TN F940
qaaar g v g afaam £ I 197
At a1 374 wfogd % =g Fraq a7
AFT A TAFT AT ATAT AT AR
e st ? dsfufasdum grsgaa
frasfasd ? oF & UF G2 Faa
ot fegga | werEe @ ¥ &
FCFTT AT <57 TATE F qAC IAH
g\ sreelvy Svars ST AT A
Atz Z, 7fsa saarafa faodr agt
Az E ) 749w FHAR TETE
T FEATHLE EATLAT A0 (e
q I "gedz Frar AV EFE FT ae
Fax § Wi 20 af a5 Feayrddz aw
4z WE FE F FH AAAT @aT T
famgear 1% 3@ F gré #1& =y 1 ¥
ar fafreze & ga1 fEegear #7 serar
FIAAMATWE ¢ OF A3 WFEH BT (0T,
UFET 35T GFLAT A3, IFF A% F
FIAA AATE | AP0 (Eegear &1 SAaaw
Framam g ¢ fegrgeam & #0E @
TAiT gy g s f g smad
& g% sty § Fs fgegeara § a1Faad o1
qIAT 0 AT SAqr o7 AT T F A
it Irardr & o smar w1 oafgha
TF T 1T T AT gulr gy gar
QI G F A7 AT T G AT
ag StRar w1 (afrwm wivw & | AT 4T
a2 7 T AT TEr AT AL ¥ § A%
Far T At ga § § | v & Agaq
& TET prar & A I W gac w
qF T Z | AF G TT FTAAT TFHTT Y
Irafea | gAT AT FT AT TA7AT 9T,
EHT T2Tq I TAAT 4T, FATTHAE AT

i
|
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faomr 3 0 Frer FW F0AT 9T | UFAT
AL FA 90 A ERT q0q A F
feai % srar &1 fra seman 41 =g
FSr<oeT wror AE00AT ST CET & | ST STAT AT
AFL AT g 7 a7 F 21 7 g2
qi g uF< 7= fovar s @ &)

T ag T AT T AMIT FL IR
§ 197 mraifea frfars 71 wafasar
il feormr wafe  gwa sraifeew
frfaaa %1, $if7 fador  fageai w
RI(HId TIET % FTT qatawar
A7 | FE AT FAreearE ¥ fAemw waw
ey qifaardz w1 A7, ME 9@ v
ar ag F1 & 7z I feara &
The Directive
Principles should be given priority over
the Fundamental Rights.
Tg AAATEN A G | AT HAIGHT F
39 &, @@l & a4 41 Arvaa
F arq o2 77 fazrdi ®1 gaw #1 aa
e & | @3rafon e amiasT £
arg gaa fageas F 14 g aw
FTCHATFT AATH F7 [ F7 47 | ZATT
FII9Y TG TFAT & AT TF OFAT R
T & 7, aga WF-q0a@7 ¥ 1%,
¥ Fw A Ar-IATATHT & THeE FAA
T arE, qr &AW &1 afswy At &
F a1 ga Taqre § ag i <l 4 )
zafad it gud freer arz fooem &
wargr 3% <@ g arfed, v wd
arfed | 7g gl TrdmoFar & wew
F1 IFAMTT Fear &

=147 a1 39 afgar ¥ g fog
TOTH AT TR L G | G TZ 20 FoT-
FATL § AHT FUIC T BAT FHT )
gafay saar & 31 go wfafafa @
agl mid & 359 I g wlafafadi w1 ag
afarre § & 7, 57wz § w
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FET & Wiy vwa & vew e fAog F |
WO HE GOFIT , WL FdAe ALHF &
T, ware & e a e R sos wfg-
FIL F1 STAF1LT WEL Al g ar IEdT
aguaar & fed, swan Fgw ¥ ol
qrfwm ¥z &1 20 &G fzan sy W
(Interruprions)

ATFAT 1 ATd Fal widl § & GBAT
wgar § f& miww A1 fama s 5
few wegasi o¢ ww faar ar Ay
faam wwd ST oiw @ww & fwd g4
€ o S O F O A & A War
1 gean & wa &% fam ar ) &faw
T SIHG & EE Wi HH T AT
ar¥ | afevr |raa &7 swan | swan miEd
1 g8 ag & AT § aafed faar
s o @ferer wicq ¥ rafed go a7
ST ATEN {1 6T wew wal w0 g
&1 oifFarde & A W 57 &9 1 faw
Fraw a7, fos wawasi a¢ mow 9
faars swti &t s faan 91 aun I+
areeasi o7 faedl &1 W &1 T
W sl st wifgd an ) @fEw aga-
FEaT 9 WL HZ-HBT NI | Ag §
w1 ferana | o & W A fa w1t
7% & WISF Aaa |

siteet gwAr &9l (wer wEw)
ITENTEE KT, WO UF 9EE W
ML 1 § g Fa1 Wen! § & wmrg
Taeg S waw W # ag1 g fE drreaar
F waed, qifemde § SO wEer @
THE | THE WO T8 1% o e |
# qur wiEdl g (& am svew eafaw
qgi Tvaw g %% 9 ©Fa) 8 ¢ TR WU
we Aiaw o & fed afgd

ot ®oq qT4 0T R ag g fFowmre
AT F FRET WA WA ¥ FE F1F
4 p.m T & ATHITEG AL )
TE 1T AT UE 48T 72 £ W
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Fufer mfeaiz &1 o o wAwE s
fogeaa &1 wifemndiz w1 senei #
afemiz sgr 9 A sgag O fw
15 Tl T & 79 FC HC g1 AT qa
NGF w § WS g g S1F my
TEE &@T 24 § | W1 ara W K &
WA M SEET WY dEaal vgfd
FEIAE .

THE VICE-CHAIPJWAK
(SHRI ARVIND GANESH KULKARNI) : I
am calling the next speaker. Igaveyouonly
iSminutes.

- &=

st Tia g W EUTH AN TERE
0 ag el edmdalar =@ g
o Sfrredshaiwaiw 4%

gewea (st mifszr g
FREO) ¢ ;v ar Wz § W qin
gaTa Fifsr )

ot WY MG VU TG FE 2,

# ag gem wiew § & w9 § waw
o< T e A fadi o g 20
gu vefwimefen geaaw a1 wams
fazr . =g gt lamw § w5 g
TH W A wIGH W1 Thew e ane @l E
ag wdf el =ifgr 1 gw foer Al
%ifwe fawm 1 53z fowe i @
qr | =g wF oe fawe ¥ &1 g wifew)
fogyaw % g @t a1 amd 4 A AT
v =nfed 1 g wfeme @ s gfa-

@l fegra sfowfza 73 a7 § siv
sitg gvfaze fafeaw 51 wramnw fray
gove T oHT &Y Hawd waar wifee |
T HEE A um ara § i aga SR
g1 wwemd www ¥ fewlv & (sg
gL &w # uw gfrewm T g EwIY
qu ¥ gmswd sme ) fHy cEew
W 1 wa g 5@ ax fa ewmsmd

fegwi s'v wedl a1 wfewies m
dfegw ¥ s§igar g1ewmea g

Al
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[=fr o7 a7
fergeara # wA W ATTAS B FAR
@A 9120 | WEq ¥ AT @A
eqyayieET &) A0 FEr AT & | SAEA
o1 w98 & T fggeamw & wiwar-
ez FT GTCRE F1Aw vl A qEg
gre wifgardz &7 o9 @ a< @r
T snifge 1| fegears W aranfam
T FTAA ©T 4 @A § GATAAE 7S W
wxar &1 qifwgrie £ GEFEr g i
B AR A1fE0 | A aF WA A
aifeariz &0 quekdT srs g gl
TF G 55 50 4 qLAT B gEAA FAH
78t &1 7adr £ A 5 &7 HET FABAL
72z 71 AT AFAT § ) gHieC § W
gfvqw gy f2aaw % §9 aa |1
FTATETO0T T4, A FO& Ar7AAT
FT1 42 uAl # faua wearg) # Trgarg
& @ Tr3aEl F1 gL 1T 7AT ST
A1 A | ST 779 59 [AG9F § Tar 7
weA1E F a0 € ITHT AT 9 WA HH-
dq wUl, FAEH AT AQ AAar B (gl
& fayvg & waar ga fada a1 &
qrgar § % wreat foear &1 w562
farez # wawm < =rfgn
DR. BHAI MAHAVIR : Mr.
Vice-Chairman, I rise to compliment the
honourable Law Minister -on the Bill that he

has moved for the amendment of our
Constitution.

[The Vice-Chairman (Shri Shyam Lal
Yadav) inthe Chair]

The democratic spirit of the country is being
resurrected and we are trying to reassert the
fundaments! fact that the right to life,
liberty," freedom of speech, a free press,
freedom of worship and u)ly and other
fundamental righ ts...

oY &9 A0 T ;w197 W7 =T
FA @T ATTE ? T IAT AE & AT
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FTCIT FTITENT ! F4T [T AT90
T WAl GEAAr & 1

SHRI MANUBHAI PATEL
(Gujarat) : There are other people who
understand English. There are people who
do not follow Hindi.

T at 51w 540 2, afwa gar
Feam A lgdr afi ovma £

SHRI HAMID ALI SCHAMNAD : Mr.
Kalp Nath Rai has also become anti-
English.

SHRI KALP NATH RAI : I never said
that.

T, wrf \E oalhq, ¥ W
fagm aag I L@ & FaN A
T FOAEH FIT TG

SHRI HAMID ALI SCHAMNAD :
Your supporters are from the south; do not
forget that, Mr. Kalp Nath Rai.

DR. BHAI MAHAVIR : Sir, it is being
asserted today that there are certain
fundamental rights of liberty and freedom
which are not at the mercy of any
Government or any party or any great
dictator. They arise from the nature of
mankind and therefore there should be a limit
to which anybody can toy with them. After
long centuries of sufferings and sacrifices,
this country won certain basic freedoms and
those basic freedoms were enshrined in our
Constitution. Within a quarter of a century,
however, through an irony of fate there came
people at the helm of affairs in this country
who claimed the right to take away those
rights, those liberties and those freedoms. The
twenty-fourth amendment to the Constitution
(was such a declaration which sought to clear
the way for abridgement of all the
fundamental rights of citizens of this country.
My friend Mr. Pranab Mukerjee is not
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here. I am told that he was good enough to
refer to me and to say that wheh this
Twenty-fourth Amending Bill was moved
we were talking in  some seventeenth
TEentury language when we wanted the right
to property to remain a fundamental right. If
I recall a right, the Twenty-fourth amend-
ment prepared the ground for
abridgement of all  fundamental freedom
not only right to property. But after that
amendment, right till the day when the Party to
which he belongs was unseated,no effort was
made to remove this right to property from the
list of fundamental rights. And the right to
property remained a fundamental right till the
day the Congress Party was in power. If |
have changed, well I do not admit to be as
unchanging or as stagnant a person as he would
like me to be or apparently takes me o be. But |
would like to ask him how he reconciles his
position of saying that emergency should not
be for this purpose or that purpose and still
keeps on alleging that the emergency was
nothing wrong and con-inues to follow his
leader who be-:ame a mini-Hitler for this
country, *obbing this country of the liberty ind
grace which she had won after :enturies. He
continues to  deny he right of the Shah
Commission o ask for information as to how
hings happened and takes shelter eh ind the
oath of secrecy. With 11 these, I do not
understand how e is able to claim that this
Party tands for freedom, for democracy nd for
the rights of the individual, o much for his
constituency.

My friend Shri Ka!p Nath Rai lid many things.
I do not want) pay much attention to
all hat he said because he said lany
meaningless things.  But e said a lot about
the courts and tided by saying that no good
thing as ever been done by the courts. : it the
reason why his leader and ar son are
continuously knocking the doors of the courts
for bails id anticipatory bails and all sorts 'legal
protection which the courts
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are giving them ? Is it because of this that he
says that the courts have done nothing? He
should realise that his leader often gets more
than juctice from our courts where she goes
very frequently.

During the days of the Twenty-fourth
amendment, several amendments,
particularly during the traumatic days of
emergency, such as the 39th, 40th, 41st and
42nd amendments, in effect, made a
laughing stock of the Constitution and put
the country virtually in a state of
dictatorship. It was a totalitarian rule by a
Party which became nothing less than a
Fascist Party dominated by one person,
being the matter of everything that he or she
set eyes upon.

Article 329A was virtually a save Indira
clause and a black mark on the Constitution
of the country. The Government is now
resurrecting the spirit of the Constitution
by removing it.

Through the various amendments the
President was reduced to a figurchead. It
was ordained that  the President had to
sign anything which was placed before him
by the Prime Minister or the Cabinet. Now,
Sir, the President's dignity is being restored
and he is being given the authority and right to
advise or to ask the Council of Ministers to
reconsider a Bill once they have approved of
it. Then, Sir, through these amendments,
as the Law Minister has said, one more thing
is going to be done, several very high
constitutional functionaries were given a
special privilege earlier, that is, the Speaker,
the Prime Minister, the President and the
Vice-President, and it was said that they were
above law and no lawappliedtothem. They
could do anything and they might have done
anything in the past and no action could be
taken against them. No law applied to them.
Is this the sama)zvad or the socialism that our
friends on that side want ? And, Sir, if the
Janata Party wants to
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bring all before the law as equal citizens,
what objection can there be to it ? Even the
Prime Minister has said rather he has insisted
that he would like the jurisdiction of the
Lokpal to cover him also. That was never
done by the previous Government. Does that
show that they were anxious about honesty in
public affairs? Why should the Prime
Minister have been placed above law and
why should the other high functionaries be
above law? Why should they be given a
blanket protection against all crimes thai they
might have committed or might commit ?
This is a very interesting concept of what
socialism or democracy meant to them.

Now, Sir, the other things that the new
amendment seeks to bring in, almost all the
things, are most welcome. The right to publish
parliamentary proceedings and the right of an
individual not to be punished under an Act
passed after certain actions have been done by
him-i.e.,  retrospective  punishment or
retrospective application of laws—these are
all things which are important and the
negation of these is something which nc
democratic or free system can permit and this
is something of a great pledge being
redeemed, this is what the Constitution
(Amendment) Bill is doing.

Sir, some of our friends on the other
side, notably Mr. Bhuoesh Gupta, have
objected to the clause relating to armed
rebellion being kept as a justification or
ground for internal emergency being
declared. Of Course, there is the possibility
of a Government which tries to distort this
provision or tries to present something
which is rot an armed rebellion as an armed,
rebellion and declares an irternal emerge'cy
on that basis. The recent experience is so
elo-quert and so fresh that people cannot
forget it. After all, there
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was no emergency. The Prime Minister being
unseated by a High Court judgment was no
emergency for the country as such. But it was
made into an emergency"*" and with all the
media and with all the Press controlled as a
captive Press, the whole world was made to
believe that there was a great conspiracy to
create chaos in this country. So, it may be that
another government tries like that. But, Sir,
you have to place some relia® ce on the
human being and no law can be a foolproof
law for all possible corditiors or for all
possible situations. I also believe that even
Mr. Bhupesh Gupta would not plead that the
right of armed rebellion should be given to
anybody. After all, if the democratic system
is to function, it has to function in a peaceful
manner and no party should be given that
right. I ch? not know whether it is because of
the Communist Party's belief in that type of
violerce or that type of violent ac'iom But
still, Sir, I would believe that he accepts the
Constitution, when he pledges and takes oath
as a Member of the House under the
Constitution and that he accepts that no party
or no group should be given the right to try to
brir g about changes in the country through
an armed rebellion.

Then, Sir, the referendurr clause has
also been objected tc by some friends.
This referendum provision, as I conceive it is
a compromise between two ex treme
positions. One is, as ou friends on the other
used to say that Parliament is supreme and
tha it can bring about any change an
alteration in the Constitution, an< the other is
that the Constitutio is sacrosanct and it should
not b changed at the will or the whin and
fancies of the party in powe Now, Sir, this is
a via media betwee the two. There are
certain bas’ things which, we believe, shoul
not be changed in a very casus
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manner and if at all a situation arises in
which they need to be changed, then, Sir,
let the people be the last judge because,
after all, sovereignty rests with the people
and not with Parliament as was claimed by
our friends there.

SHRI B. N. BANERIJEE : Then, what
about the powers of the courts to question
the validity of the amendment which has
been approved by the people ? Please
answer straightway.

DR. BHAI MAHAVIR : Well, I
suppose that when the people are given this
right and the people have the right to amend
the Constitution, it means that their
amending power is ultimate. That is how I
look at it. I suppose the Law Minister would
be able to clarify from the Government's
point of view.

I do believe that there are certain
things which are required to be accepted if
any amendment is to work, if any
Constitution has to be successful. We have
to be self-disciplined. =~ Whatever order the
emergency wrought to the extent that some
discipline was also brought with it, has been
appreciated or was appreciated by people.
Of course, discipline is imperative. But had
that been the only purpose, there would have
been nothing wrong with the emergency.
But that was not the purpose, and it was only
brought merely to cover some gross misuse
of authority on the part of the neople who
sat in the chairs of authority.  But the desire
has to be there. I believe that my hon.
friends on this side as well as on that side
would accept that if this House or any other
body has to function, it can function only
with a minimum of discipline and a mini-
mum cooperation.

Sir, the second condition of successful
working of the Consitu-tion .... (Time hell
rings).

I will finish in three or four minutes.
I started at 4- 05.

0<36LS—5
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THE VICE - CHAIRMAN (SHRI
SHYAM LAL YADAYV) : You started at 4-
02.

T WI§ REEIT - A fuwz 4
Fera1d AT w1 oz g1 ooy
[ Interruptions
gr 1 =rfme

The second condition is that the party in
power should believe in consultation with
the Opposition. The party in power today
believes in consultation with the Opposition.
The status given to 1'he Opposition leaders,
the recognition given to the Opposition
leader, is something which they had never
agreed to all these years. The Janat a Party
has donethat.  The way in which it has
proceeded in connction with this Bill is
creditable. The manner in which the Law
Minister and the Prime Minister went about
in this matter is even more creditable. So, Sir,
the consultation with the Opposition  is
something which is to be accepted as part of
the democratic life, because we start with the
presumption that no man or no fparty has the
monopoly of wisdom or patriotism and go
with the presumption that these qualities are
there among all parties.  And, thetefore, if
we are to work in this country, and if we
wart to solve the problems of the country, we
have to have the cooperation, as far as
possible, of all the parties.

Si"", the willingness and the capacity of
the people to serve in a disinterested way, is
the third condition. If remaining in power
remains the only consideration orthe only
objective in the minds of all of us or any of
us. I suppose that arv good Constitution will
go by default and it will not be able to
deliver the goods.

Then, Sir, we have to pledge faith in
the freedom and the right of dissent also.
The Opposition has to exist. ~ Such type of
talks
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has become irrelevant," were indulged in
during the emergency. The president of the
ruling party those days went about saying
that the whole country had chosen one party
and the party had chosen one leader ;
everything else was irrelevant in this
country. Sir, that type of talk is nothing but
naked fascism. And that has to be given up.
if any party is to claim to be democratic in
this country.

Sir, I would just submit two points to
the hon. Law Minister. It does apoear to be
an anomalous situation that to take care of
any person or a group of persons who
subvert the Constitution there should be no
law and there should be no way to proceed
against them in a court of law,. That lacuna
—if it is a lacuna—needs to be corrected,
otherwise this would encourage a*v people
in future also to tinker with the Constitution
to subvert and to murder democracy.

Sir, we have been saying that the right
to work should be given a place in the
Fundamental Rights. I unders'and that it is
not a thing to be lightly taken. But I think
that the Government should sooner or later
seek a situation to be created where it can be
given that fundamental status.

Last word, Sir, and that is our ultimate
faith in the people and our confidence in the
people that they would be able to protect
their sovereignty, their freedom. After all,
freedom is not something which has to be
won once and to be enjoyed for all time to
come. It has to be fought,for again and again
and it has to be won generation after
generation. Without that, the people are
likely to slip into some sort of slavery. Sir, I
wish to end by recalling a little from a quota-
tion which Shri Sachchidananda Sinha read
in his inaugural address
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to the Constituent Assembly on 9th
December 1946:

"The structure has been erected by
architects of consummate skill and fidelity;
its foundations ate solid; its compartments
are beautiful as well as useful, its arrange-
ments are fullof wisdom andorder*. and its
defences are impregnable from without. It
has been reared for immortality, if the work
of man may justly aspire to such a title. It
may, nevertheless, perish in an hour by the
folly, or corruption,or negligence of its only
keepers, @ THE  PEOPLE. Republics
arecreated— these are the words which I
commend to you for your consideration —by
the virtue, public spirit, and intelligence of
the citizens. They fall, when the wise are
banished from the public councils, because
they dare to behonest, andtheprof-ligate are
rewarded, because they flatter the people in
order to betray them."

SHRI MURASOLI MARAN

(Tamil Nadu): Mr. Vice-Chairman, Sir, I rise
to welcome the Constitution (Fortyfifth
Amendment) Bill whole-heartedly. I would say
that this Bill marks a milestone in our political
hisrory and the people will have a sigh of relief
because it dismantles many of the obnoxious
provisions of the 42nd Amendment. Sir, while
speaking on the previous Amendment Bill, I
had said that if the country had to pass through
a traumatic exprience for more than 20
months, the responsibility was that of Mr.
Shanti Bhushan. I had also said that but for his
being instrumental in getting the Allahabad
High Court judgment, the emergency would
not have been proclaimed.

DR. BHAI MAHAVIR :
villain of the piece.

SHRI MURASOLI MARAN And the
Forty-second Amendmen would not have
come. Now, it ha: fallen on Mr. Shanti
Bhushan t< do away with the evils of the
Forty

He is the
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second Amendment. So, I feel that a dramatic
justice is being rendered today. Sir, as it is
always said, the life of law is not logic but
experience. We had a bitter experience, a
nightmarish experience, for 19-20 months.
Sir, if there is any test for seeing whether this
new Amendment Bill is good or not, I would
say that test would be that it should answer
the question whether such a nightmarish
experience can be repeated if the Bill
becomes an Act. That is the question I would
pose. Sir, the answer is that I have my own
doubts and fears. Sir, even with these
provisions, the old bitter experience, the
night marish experience can be repeated.
Take, for example the emergency provisions.
The words 'internal disturbance' have been
substituted by 'armed rebellion'. Sir, I would
say that an armed rebellion is the twin
brother of internal disturbance. I could not
find much of a difference between the two
terms. What is an armed rebellion ? How
many should participate in it? What types of
arms should be used? Even sticks can be
considered to be arms. We heard about the
Provincial Armed Constabulary revolt in U.P.
in 1973. We had the Naxalbari movement.
But even though they were never considered
as 'armed rebellion' a future government may
misinterpret them as 'armed rebellion'. Even
today, we have read in the newspapers that in
Visakhapatnam there was an armed rebellion
between the naval officers and the citizens. I
would quote another example of my home-
town in Madras. In a place called Otteri, two
groups of vendors of illicit liquor started
clashing with each other with all kinds of
native arms. People could not move out from
their places for four days. There was Section
144 imposed. Then the Special Armed Police
came and they had a flag march - But a future
Government which wants to misuse the
provisions would take these instances and
say: Here is an armed rebellion and we want
to impose emergency. Of cturse, you have
pro-
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vidled many safeguards. Even then, if
you have the two-thirds majority in Parliament
you can misuse the provision as it had been
misused before. Sir, the Law Minister
claimed that the abuse of emergency powers
will be made impossible by this amendment.
Sir, I express my doubts. For example, let us
imagine that the amendments have been
passed and it is alawoftheland today and the
former Government is here.  Suppose, JP
makes a statement as he made then that the
police and the Army should not obey the
illegal  orders. Sir, naturally  the
Government would consider it as a threat to
armed rebellion and they would make use of
the situation and proclaim the emergency also.
That is why, I would ask the hon. Law
Minister to reconsider this. Sir, in the
United States, the Supreme Court can go into
the question whether there is a state of
emergency. Anybody can seek the help of the
Supreme Court and the Supreme Court can go
into the question and decide whether such
circumstances are there for the declaration of
emergency. Sir, only such a provision will
help our case. That is why, once again I
would beseech the Law Minister to reconsider
th e case. He may say that the written advice
of the Cabinet should be there. =~ We know
that any Minister who wants to protest against
this measure can be dismissed. The Prime
Minister plus one Minister will form the
Council of Ministers, and they may become
the Cabinet. Even the Prime Minister
himself after dismissing all the ministers in the
name of the Cabinet—I do not know the
provision—can advise on any flimsy pretext
and another emergency situation might come
and the democracy burned. That is why, [ want
them to be careful.

Sir, next I come to article 356 which
provides for the clampirg of the President's
Rule in the States. Sir, in the election
manifesto of the Janata Party it has been
stated that they will "move an amendment to
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article 356 to ensure that the power to impose
the President's Rule in the States is not misused
to benefit the ruling party or any favoured
faction within it." But, now, what they have
done? Even now the mischief can be done by
the Central Government. If they want, they
can dismiss any State Government. That
mischief can be done. So, Sir, I would say that
they have not fulfilled the election promise.
What they have done is small changes here and
there, for example, reducing to six months the
period of President's Rule in the first instance.
And they say thatit cannot be extended for
more than a year. And I would say that during
the emergency time, the time can be prolonged
for three years. Then, Sir, the Election
Commission should certify that on account of
difficulties for holding the elections, it may be
extended by one year. Sir, I do not know why
the Election Commission should be brought
into the picture. Formerly, the Centre was
using the Governor for dirty works. Now, the
Election Commissioner also comes into the
picture.  Sir, I would say that just like the
Governor, the Election Commissioner will
also become the handmaid of the Central
Government. This morning, the hon. Law
Minister has "stated that there is a
philosophy behind the President's Rule and that
philosophy is, even then it is a representative
Government.  Sir, I cannot agree with that
view. There is no philosophy at all. That
philosophy kills the very federal structure of
any Government. Nowhere in the world in any
democratic federal country, can you find a
similar provision like article 356.  Sir, it was
a carbon copy of section 93 of the Goverment
of India Act of 1935. In fact, I wantto quote
what Sardar Patel stated when this provision
was in corporated. He said, "In a democratic
constitutiou, it does not fit jn properly." Well,
Sir, our Minis ter says that there is a
philosophy.
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I would say that article 356 runs counter to
the principles of democracy and federalism.
Therefore, 1 would say that it should be
repealed and I would support Mr. JBanerjee
who asked this morning that if it comes under
the emergency provisions of the Cnstitution,
if you say thatforthe declaration of an emer-
gency two-thirds majority of th e Lok Sabha
should be there, then why should you not
have the same provision here also ? Sir, the
Minister did not answer the question. I can
tell the answer. It is simple. It is because
everybody who comes to power, whichever
party comes to power, thinks that they are
going to betheirforeverandso, it is convenient
for the ruling party to have that article 356
so that the State Governments can be tied up
to the whims and fancies of the Centre. That
is why the provision isthere. Iwould
request the hon. Law Minister to
recorsider the' situat' in.

Sir, the Law Minister has sug
gested far-reaching charges
in article 368. He has provided, for
new innovations like referendum.
I  would support referendum in
principle  because the principle of
popular sovereignty  finds  real
expression  in referendum  only.
After all, our Constitution speaks
in the rame of the people. So, it
is quite natural that we have the
provision for a referendum in our
Constitution. In principle, I
have nothing against  referendum. In fact,
we "should have also provisions  for
recr.11, 1i.e., recalling erring Members of
Assemblies or of Parliament. We should
also have provisions for initiative, 'e.,
people initiating amendments to
Constitution or other laws. But my
question is what are the matters that are to be
referred to referendum?  There 1 beg
to differ with the hon. Minister.
Further, it has been said that the result of a
referendum cannot be questioned in a court
of law. Sir*
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many people have dealt with the subject.
Now, this brings us to the question of basic
structure They have  defined  five basic
structures, namely, (i) impairing the secular
or democratic character of th's Constitution, or
(i1) abridging or taking away the rights of citizens
under Part III, or (iii) prejudicing or impeding
free and fair elections to the House of the
People or the Legislative Assemblies of States
on the basis of adult suffrage, or (rv)
compromising the i-dependence of  the
judiciary and (v) amendment of this
proviso. These have been defined as the five
basic  structures of the Constitution. Sir,
I would say that Pandit Nehru is the Godfather
of the theory of the principle of basic structures.
While speaking on the First Amendment in
Parliament, he said, amerdmert mears a
"change here or rhere" and not "an alteration
of its basic  structure, for that would
necessarily involve the Constitution losing its
identity." Sir, Justice Khanna referred to
this passage in his famous judgement.
Sir, many people have said, including Members

in the other House that if Constitution is
unamendable, revolution  would follow.
Sir, 1 do not think so. It mav be true in

theory but not in practice.  Sir, India is not a
unitarv State. So', we have to draw our parallel
from' many of the federal countries where
Constitution  is supreme j For example,
when Canada and Aus- I tralia were offered
unlimited power J to amend their
Constitutions by ! the Statute of Westminster,
1931, 'thev declined to have that power I
and expressly guarded against such ' powers.
Sir, take the history of the > United States
of America. Its Constitution was created in
1787. Sir, the basic structure  of their
Constitution, like the separation "of powers or
the presidential form of Government, has not
been changed at all.  Sir, the Canadian Consti-
tution  was created in 1867  and the
Australia!  Constitution was
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created in 1901 and they have not
amended the basic structure of
their ~ Constitutions.  We  should also
think on those lines and why should
we change the Dbasic  structure  of
our Constitution at all if we
accept that there are certain basic

structures in  our Constitution ?  The

pity has been that all the famous
judgements were delivered regar
ding the reference to property alone.
That created the confusion during
the  Golaknath case, when the Sup
reme Court said that  Parliament
cannot repeal or take away the
Fundamental Rights. Sir, we
were all worried. I was one of the
j persons who thought that Parlia
ment  is supreme and should  be
given the powers. Many jurists
have said that the judgement in
the Golaknath case was wrong.
Then came the Keshvanand  Bharati
case. Just like the Golaknath case
entrenched the Fundamental Rihts,
the Keshavanand Bharati case en
trenched the basic  structure of  the
Constitution. ~ Then also we  thought
that short of total  abrogation or
repeal, Parliament should have the
power to amend any portion of the
Constitution. But, Sir, what

happened? The Thirtyni; th Amendment
and the election case and, in fact, the Fortieth
Ame ment also, made us to think, if you say
Parliament is supreme, what happened during
that period ? The captive Parliament
destroyed our democratic system.  That is why
we had to change our mind. We have to be
very careful. I would say that by this
referendum certain dangers are possible.  Take
for example, tomorrow a Government having a
two-thirds majority, passes a legislation saying
that in India all citizens should be only Hindus
and no other religion should be there.  Sir, it
impairs the secular character of the Constitution
and you are putting it to vote, putting it before
the people in the form of referendum. And
suppose, the majority of the population, because
they are all Hindus, support it; what would
happen ? I shuiier
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o think of the resultif So also, take
the language issue. tOmOrTOW a
(I_}IOch;gnuerglt which has two-thirds
majority here passes 2 law saying
that those who know Hindi or
pass 2 test in _Hmd_l alone w1_ll
be given the citizenship of India
and voting rights and nobody else;
thereby attracting the provision
of this Chapter, :a_md tal.kmg away
the rights of citizenship, and the
Government then puts 1t before
the people for 2 referendum; what
» The Hindi-speaking
majority and if
what will happen ?
Sit, these may be extreme sjtuatjon ;
but these aré our genuine t:eats and
I think the hon. Law Minister will
enlighten us o0 this point.

1 would also put angther sugges-
tion to hon. Law Minister, ‘When
he was defending
Rajnatain, he got the 39th amend-
ment struck down as void
only basis that it destroyed the
pasic structure of the Constitution.
Sir, let us jmagine a situation if
Mrs. Gandhi continues today after
this Bill becomes an Act and if she

uts it to the people 1n the form of
a referendum. If the 39th amenq-
ment becomes part of the basic
law of this fand because in that
atmosphere 5T P=T cent of the
people also accept it, what would
happen ? Sif, T shudder to think
of those things-

there is no judicial
If the referendum
sufficient majority,
We all

know, judicial review is a part of
the fundamental structure and
Justice Khanna said that not a
limited judicial review but a total
judicial review is part of the basic
structure. So is the case with
federalism. By changling two or
three Articles in the Constitution
and passing a taw that hereafter the
Parliament alone has got the power
10 maks laws for the entire country,

Finally, Sir
review for 1t
is based on )
there is nQ judicial review.
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it could make the Constitution uni-
tary. Federalism will be Kkilled.
That point has not been considered
at all, This can be done very
easily without even a referendum
according to the present position.
In this case I want to make a si-
milarity. Let us take the example
of Canada. Canada is very much
similar to us. They have their
minority problem; they have their
language problem. Inthe English-
speaking part of Canada, there is @
French-speaking State Quebec.
If there are French-speaking people
in the English-speaking part
of Canada, there are also English-
speaking people in the French-
speaking Statc. If thereare English-
speaking minorities in one parts
there are French-speaking minorities
in the other part. 1 would rather
say if Canada has one Quebec, we
have more than 19 or 20 Quebecs.
But there are certain  provisions
in the Canadian Constitution which
cannot be changed or amended at
all,  Certain  basic  structures
Provincial legislation contain
in the Section 92 of B.N.A. Act,
the rights in respect of schools,
and use of English and French
languages are expressly excluded
from the amending powers of the
Constitution, because it is a federal
structure. It contains a multi-
racial, multilingual society like
India. So I would say if you th ink
that there are certain StruCtures,
certain basic structures, let them
remain basic. Why should we
change it? You define them and
make them basic and I would say,
the basic structure if defined
should be as inalienable as the
sovereignty itself.

Sir, there are certain lac.nae
in the Bill also. Supposing, a
referendum fails to get sufficient
majority. What is going to happen ?
When are you going to have the
second referendum? And bzfore
that, should the Parliament meet
once again and pass the Bill?
These are some of the doubts raised
and I think the hon. Minister will
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clarify the situation. If tomorrow a
Government commanding a two-thirds
majority and 51 per cent of votes of the
people does something, you can very well
say: "What can we do ? The majority of the
people are doing like that." You can simply
say that. Sir, you know, democracy is a
delicate plant. Two-thirds of the world's
population lives under some form of an
authoritarian Government. Democracy exists
only in a very few countries. By using money
power, police and army and by misusing the
Emergency provisions, an authoritarian
regime can be planted here for ever. That fear
is there. Sir, I would conclude my speech by
quoting what Prof. Wheare said:

"The absolutisms of the twentieth
century have usually been based upon
universal sufferage— and a compulsory
universal sufferage at that. Have not
modern tyrannies been returned to

power by majorities of over 90 per cent
?IY

Sir, I warn the Janata Members and my
friends here. If a dictator comes tomorrow,
he or she will not.at all commit the folly of
having elections. Let us bear that warning in
mind. With these words, I conclude.
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SHRI DINESH GOSWAMI
(Assam): Mr. Vice-Chairman, Sir, I approach
this Constitution (Amendment") Bill with a
mixed feeling. There are undoubtedly
provisions in this Bill which have provided
safeguards to the individual from executive
oppression. So far as these provisions are
concerned I and my party whole heartedly
welcome them. But so far as the economic
aspects of this Constitution amendment is
concerned, I feel that there are retrograde in
nature and this, to a certain extent, reflects
our allegation against the Janata Party—I
know they will not accept it—that the econo-
mic philosophy of the Janata Party is only in
favour of the vested interest and the
propert'ed class and I will try to convince this
House about the contention which I have just
now made. [ will try to show from some of
the amendments that so far as the economic
aspect of this Constitution amendment is
concerned, it is in favour, in The ultimate
analysis, of the propertied class and the
vested interests. Let us take, first, the clauses
relating to the property rights.

Mr. Shanti Bhushan in his iritial address,
has dwelt at length about the removal of
property from
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the Chapter on Fundamental Rights and he
has said that in a country like India where
thousands and millions live below the
poverty-line, obviously property right cannot
be given as a fundamental right to a handful
few. I entirely agree and I do support the
contention that property right should be
taken away from the Chapter of fundamental
rights. But I feel that without some other
safeguards the mere taking away of property
rights from the fundamental rights will only
help the propertied class. I would like the
.honourable Law Minister to explain in
detail to the House and convince us whether
my contention is correct or not.

Sir, the Law Minister will remember that
in the Constitution itself initially the
provision was that when a legislature
acquires or requisitions a property for a
certain amount of compensation, the
compensation cannot be questioned in any
court of law. But what happened ? We
know that in a number of cases
including  the famous case  of Bela
Banerjee, which was reported in the 1954
Supreme Court Report, the Supreme Court
held that if the State acquires or
requisitions a certain property  then the
person will be entitled to full monetary
equivalent of the property which, in other
words, means market value »n terms of
compensation. That lead 5 P.M. the
Parliament to the Fourth Amendment of the
Constitution where  again it  was
reiterated by Parliament that if a property
is acquired or requisitioned, the court cannot
question the value provided by the
legislature. There were some deciskrs which
accepted that contention, but Mr. Law
Minister will agree with me that the entire
thesis was overturned in the Bank
Nationalisation case ard in that case the
Supreme Court held on the interpretation of
the word "compensation", that as the
word "compens?tio™" means to compensate,
if a person's property is acquired or
requisitioned, he will
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be entitled to full market value. That is why
we had to bring in the Twenty-fifth
Amendment of the Constitution where  we
substituted the word "compensation" by the
word "amount" and we reiterated, once
more, a proposition which we were holding
so long, right from the time the Constitution
was enacted, but of which a different
interpretation was given by the courts at
different times—that if a Legislature acquires
a property by providing a certain amount,
that amount cannot be questioned in a court
of law.  Thereafter, many industries were
nationalised. The coal industry was
nationalised ; many other nationalisations
took place. Now, what will happen
today? You have deleted article 31(2) from
the Constitution, the Twenty-fifth
Amendment of the Constitution  which
stated  that if a property is acquired or
requisitioned by the State by
providing a  certain amount, that
cannot be questiot ed in a court of law, is
deleted by you. Therefore, I would say
today as the Constitution stands, after this
amendment, the effect will be that property
cannot be taken without the authority of
law.  Supposing the State acquires a
property by paying the amount which does
not equal to the market value will not the
concerned person be entitled to question th is
law on th e ground that "If my property
would have been acquired under the Land
Acquisition Act, I would have got the
market value of compensation and, therefore,
the law is violative of article 14 of the
Constitution ?" Will he not be entitled to
question that law under article 19(i)(g) be-
cause you have not deleted article t9(iXg) ?
I think the Law Minister knows well that
after all the courts have always taken very
very liberal view so  far as individual
liberty is concerned and the courts have
always protected the interests of the vested
class, the propertied class, in their
judgments. Therefore, will not a person be
entitled to
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question such a kind both under article 14 and
article 19(i)(g) ? Supposing a person's mill is
taken over, will he not be able to question,
under article 19(i)fg), that his right to practise
his profession, carry on occupation trade or
business has been affected and therefore that
Act should be struck down ? Therefore, what
we so long tried to restore—the attempt that
was made by the Twenty-fifth Amendment—
the right of the Legislature to provide an
amount if a property is taken over and, that is,
for the purpose of building up an egalitarian
society, will be done away with the way you
have brought this amendment. That is why I
am submitting that though outwardly you
have shown that you have taKen a very
progressive measure by taking away the right
to property out of the Chapter on
Fundamental Rights, *you are protecting, in
fact giving fillip, to the propertied class itself
and, therefore, I would like to have a clear
and categorical answer from you.

I have said  that your entire *thesis so far
as the economic matters are concerned is
retrograde. Now looking at the question of
referendum, Thavemy own objections to the
provisions on referendum, but I will not go
into them for the time being. But let us look
at the provisions. You have provided that
a referendum will be necessary if it impairs
the secular or democratic characterof the

Constitution. But you do not consider a
referendum necessary if the socialist
character . of the Constitution is

impaired. In the Preamble, three concepts are
given importance, the concepts of
socialist, secular and democratic. So far as the
democratic character is  concerned,
referendum; so far as th e secular character is
concerned, referendum. But, so far as
socialist character is concerned, no referen-
dum. And do not you think that apart from
the various clauses which
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you have mentioned, one of the most
important features of our Constitution the
egalitarian cha-racter of the Constitution and
it has been deliberately omitted. In the
country today, where 80 per cent of people
live below the poverty line, what is vitally
necessary to protect the interests of the
people is to protect the egalitarian character
of the Constitution. Butyou do notthinkit
necessary and that is why I complain that, so
far as your economic approach is concerned,
you do not have a progressive approach.
Look at your definition of 'socialism'. Let me
point out at this stage that the word
'socialism' is not really something which was
brought to the statute by the 42nd
Amendment, the necessity of in corporation
of word "socialist" was debated in the
Constituent Assembly when a large section
of the Members wanted the word 'socialism'
to be included in the Constitution. In fact,
there was a motion by Mr. K. T. Shah that
the words 'socialism' and 'secularism' should
be introduced, but the Constituent Assembly
was concerned at that time primarily with the
question of safeguarding the newly gained
freedom and there were a large number of
people who represented the vested interests
in the Constituent Assembly and, therefore,
the founding fath ers of th e Constitution
decided to avoid the confrontation. I want to
quote one of the observations made by Pt.
Jawaharlal Nehru in the Constituent
Assembly. This is what he had said :

"We have given the content of
democracy in this Resolution and not only
the content of democracy'but the content, if
I may say so, of economic democracy.
Orders might take objects to this Resolu-
tion on the ground that we have not said
that it should be a Socialist State. Well, 1
stand for socialism and, I hope, India will
stand foi socialism and that India will go
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towards the Constitution of Socialist State
and I do believe that the whole world will
have to go rhat way. What form of
socialism it should be, again, is another
matte* for your consideration. But the main
thing is that in such a Resolution, if, in
accordance with my own desire, I had put
in that we wanted a Socialist State, we
would have put in something which might
be agreeable tc some and we wanted this
Resolution not to be controversial in regard
to such matters."

And that is why, at the time of the framing
of the Constitution, or at the time of the
discussion of the Objective Resolution, the
word 'socialism' could not be introduced. But
the .situation changed. And today you have
again tritd to  dilute the concept of socialism
by defining it in this way :
"SOCIALIST", means a republic in which
there is freedom from all form of exploita-
tion, social, political and economic." Any
student of economic philosophy will know
that it goes nowhere near the ideals of
socialism. After all, it is impossible to define
socialism.  But what I have understood of
socialism is that that the basic means of pro-
duction must be under the control of the State
sc that exploitation may be avoided. = But
you have tried to define socialism differently.
Th ere-fore, I say that in the economic con-
tent it is retrograde. =~ And what have you
done ? In the last 42nd Amendment—
which you may criticise on various matters—
one very important thing was done, and that
was, the Directive Principles were given
primacy over the Fundamental Rights. It
was done because in a country where 80 per
cent of the people live below the poverty-
line, when there is a conflict betwten the
individual interests and  the collective
good, the collective good must prevail. And
that has been the view of the founding fathers
of the Constitution.
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May 1, in this context, once more refer
to what Pt. Jawaharlal Nehru had to say ?
He said like this :

"Here 1 am reminded that one has to
respect the majesty of law. The majesty of
the law is such that it looks with an even
eye or the millior aire ard the beggar. Whe-
ther it is a millionaire or a beggar who
steals a loaf of bread, the sen-terce is the
same. It is all very well to talk about the
equality of the law for the millionaire and
the beggar but the millionaire has not much
incentive to steal a loaf of bread, while the
starving beggar has. This business of the
equality of law may very well mean, as it
has come to mean often enough: the
making of existing inequalities rigid by
law. This is a dangerous thing and it is still
more dangerous in a changirg society. It is
completely opposed to the whole structure
and method of this Constitution and what
is laid down in the Directive Principles."

It is on this assumption that we made an
amendment in the Constitution giving
primacy to the Directive Principles over the
Fundamental Rights. You have altered the
position by only bringing in article 39(b) ard
"(c), but I hope you will appreciate that there
are clauses 38, 39(a), 41, 4°> 43> 44> 47 *d
48 dealing with directive principles
fundamental to the development of the
economy of this country. Ob-viously, you are
trying to limit the primacy of Directive
Principles only to article 39(b) arc', (c), orce
again showing that really speakirg your entire
effort in the Constitution Amendment is to
provide the economic content of the
Amendment for the interest of the vested class
and the propertied class, though I must say
that ycu have done it in a very fine way so
that people may not immediately notice this
effort. With these observations, Sir, I come to
some other articles of the Constitution.  Let
us take Article 74.
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provided that the President is bound by  the
advice of the Council of Ministers. He has the
right to send back the case once to the Couacil of
Ministers, but whatever opinion the Council of
Ministers will then give., will be binding on. him.
I do consider that we made this amendment
under the Forty-second  Amendment Act by
which we expressly stated that the President was
boud by the advice of the Council of Ministers.
But looking back, row I feel that this was a
wrong amendment in the sense that there are
many provisions where the President has to use
his individual discretion. I would like that that
provision made under, the Forty-second
Amendment should be repealed and the provision
brought to its original position. I will state three
cases wherein the President has to  exercise
his individual discretion.

First, you will appreciate and admit that the
President has to use individual discretion so far
as the determination of the age wunder
Article 217(3) °f 'ke Constitution is concerned.
You are aware of the Jyoti prakash M'tter case
where the Supreme Court ultimatelv held that
so far as the question of the decision of the age
of a judge is concerned, the individual
judgement of the Presiden t counts and that the
Cabinet or the Executive does come into the
picture. That vention would have been
developed. But where you have put it in writing,
obviously within the four walls of the written
provisions  conventions do not come and I
would like to  know  whether  you have
changed the stand and hold that it will be the
Cabinet which will decide.

There are  two other cases.For

example, dissolution. Evenon the first
dissolution  there might"be doubts. But
even in Englandwhere the king is not an

elected
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head, it has been held that the king is not
bound by the advice of the Council of
Ministers so far as the  second dissolution is
concerned. I will give a very concrete
example. Supposing Mrs. L-dira Gandhi who
was the Prime Minister for some I days even
after losing here election, and had advised the
President to dissolve the Parliament for the
second time. Under the amendment which
you have brought the only thing the President
would have been able to do was to ask the
Cabinet again to reconsider it. Sup-nosing
that the Cabinet reiterated its decision, the
President would have no other alternative but
to dissolve Parliament. So far as this is
concerned, even in England it has been held
that the King or the Queen has individual
discretion, not to be bound by the Cabinet
decision.

The third is regarding the elec-tionof a Prime
Minister, more particularly when a  Prime
Minister dies. In this case, when you have
completely brought Article 74 within
this compass, I think this discretion is left
out. But I have a. greater worry.

Knowing the Indian background what it is.
When for the first time when you are
giving  the  Constitutional right

expressly under the Constitution for the
President to send certain things back to the
Cabinet, my apprehension is that the
President may henceforth in some cases start
playing nolitics and divide the Cabinet. This
is a danger  which this introduction will
bring forth. I would like and in fact I will
support an amendment bv which you repeal
the Forty-second Amendment and bring the
power of the President back to his original
position. I think the amendment that you
have brought, will not help the matter (Time
bell rings). You give me three or four
minutes.

As far as Article 220 is concerned, I
have got two objections. We have deleted,
"any other purpose". It is not that the
Forty-seconnd
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Amendment deleted, "any otber purpose".
You should appreciate that in 1954 a
committee under the chairmanship of
Jawaharlal Nehru was formed, and the
committee suggested that "any other
purpose" should be deleted. In fact, \"ou will
find again as a lawyer that in the earlier
cases, the Supreme Court confined its power
of writ Jurisdiction and its scope, while it
dealt with Article 226. But, in this country
everyone has a tendency to grab more power
when power is given, and the judiciary is no
exception. From the middle of fifties, they
started encroaching more or other areas. That
is why, "any other purpose" should be de-
leted.

What about the stay ? I would like the
House and you to ponder over i t. Today the
present position is that if I got an order of
stay, supposing my adversary makes an
application, and if the application is rot
dispose of within 14 days, the stay order is
vacated. Supposing a tenant gets an order of
stay and the landlord files a petition to get
the order vacated by manipulation—we
know things can ”“e manipulated in the
offices—if the petition is not disposed of
within 14 days, on the 15th day the stay
order gets vacated automatically for no fault
of the party. T can tell you, look at the
Gauhati High Court. There are days when
there were 10 judges to take up the petitions
under article 226 for one reason and another
Why not you make some provision by which
the stay order is not automticallv vacated but
the discretion is left to the court to extend the
stay if the petition is not disposed of for
some difficulty of the court or for no ault of
the party ? (Time bell rings)

So far as President's rule under article
356 is concerned, may I point out that in
your Election Manifesto j?ou had said :

"Move to amend article 356 to ensure
that the power to impose

[ 28 AUG. 1978 ]
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President's rule in the States is
not misused ................ "

Why have you forgotten that commitment in
your Election Manifesto ? As the time-bell
has been rung, I will not make my observa-
tions on Internal Emergency and
Referendum. I leave them to the clause-by-
clause discussion stage. But only I would
like to point out two things to you, before I
conclude....

THE VICE-CHAIRMAN
(SHRI SHYAM LAL YADAYV) : Please
conclude.

SHRI DINESH GOSWAMI : I am
sorry; I am encroaching. One is regarding
office of profit. When we made the
amendment in the Forty-second
Amendment that Parliament should legislate
regarding those offices of profit which dis-
qualify Members, the purpose was that the
Members should know when they are
disqualified. To-day nobody knows. If I
accept a contract to broadcast a talk on
Radio I do not know whether Icomewilh-in
the mischief of "office of profit". Now you
have altered it, but mere alteration will not
do. Please try to apply your mind and see
that the situation is changed.

Lastly, you have undoubtedly kept a
nledge of your Election Manifesto by
removing the property right from the
chapter of Fundamental Rights. But may I
refer you once more to your Election
Manifesto ? After all, it is this manifesto on
which you won the elections. We take your
manifesto very very seriously. In your
Election Manifesto, you have said in the
Political Charter—this was your charter;

"Delete property from the list of
Fundamental Rights..."

Very good; you have done it. But why
have you forgotten the second part ?
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[Shri Dinesh Goswami] "and, instead,
affirm the right to work."

This was your Election Manifesto. It was
with this manifesto that you went to the
people. You are  deleting property from
Fundamental Rights.  And I have said that
the motivation isreally to safeguard the
inrerests of the  propertied class. The
amerdment as you have brought will only
safeguard the interests of the propertied
class. You do not care for the poor people.
Therefore, you do not implement to the second
part of the manifesto. I know it is difficult. I
hope the party will not lightly give pledges to

the people. If'it gives pledges to the people,
it should respect them.

With these observations, broad
ly speaking, I  extend support
for those  provisions of the Bill
which curb or curtail the exe
cutive's oppressive powers against
individual liberty. But so far as
the economic side is concerned,
please satisfy us that this deletion
of property from the chapter of

Fundamental Rights—we have in
dicated some safeguards by way of

some amendments, because we
support that it should be deleted
from the chapter of Fundamental
Rights—will  not help the pro
pertied class. Unless  you con
vince us, in spite of the fact that
you have said that you will not
accept these amendments, so far as
the question of pronerty is con
cerned, we may have to press our
amendments. Therefo-e, I leave
itto yon.. Ifyou e us,

we have an. open, mir d in the matter; we
would like to he convinced. If not, we will
have to take a stand.

THE VICE-CHAIRMAN
(SHRI SHYAM LAL YADAV) : Mr. S.
K. Vaishampayen. Not-here. Mr.
Mahadeo Prasad Varma.
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=7 gwa # YW gEeT var @)
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feg  wifsir | 7 s w1 g
feq odr fao v ggee fiw 340
T g% I § arfegi g1 ¥ wre-
adr g @A Rw FT Swar €T
MESIR], &1 Wl 5595 el w@il )
TCHET AT gl g T At | gafwy
SWAR ATGATL JW FY ATew B TwE!
IR Wi gEmy % fww seedr
¢ fr mswaltoe s fosgiag
faars <@t & 1 @ WA Faredr
g1

TG7 1 srrcr-?r‘ wIwe g 98w
wHe g Aga, A9 URT 99 g |
IkET sr.'-,u: ﬁﬂfm 7 fem g
f&  Fomfes \minwd, fev foewr
ARz Sendag org femr, wmux
T TE Wedd W war w0
wifvwr &1 af—arfaew 7T -
fow | fag msm Efeae sw
6% OF HEL e Siwe A&t
1w g W s AT WY IeET
Ta &% e g | agi ! omma |y,
TEH UE B W WinAT Wil
sy dw § gw oaifew fw
if there is any conflict between democracy
and socialism and that conflict is a must if
you are true to both which of them shall
prevail ? fftjtfftTT Property right of some sort
is a must in a democracy while true socialism
means total denial of the so-called
fundamental rights. How are you going to
reconcile these conflicting ideas and conflict-

ing principles ? Socialism means total denial
of fundamental rights.£

WG TGN FAI 0§ ¢ W HT
wiv qew w1 uwdr femd #aw
g1 WEd £ T ami  wrelemr
uF gl ¥ faodr ) FH mUSE
FEN TG e € | GO Y
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Democracy means i“at least' some sort of

property right—3ad;]this ] is a must.
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wiis A oF o adf T« a9 8
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wAaar ww<g Wewz 3w g 1%
arafasw & AUA F1 L F FT TS
wa e adt & | AT gE
i F o gfrefeew & ¥} §
WEF FTATRAT {17 Gzicde feEe-
fog w1 <fomqr wIC w1gET WY
g & Iww s afaen 1 &g
A wrer wdt g @iz W
ar Faldr &1 gea ¥ fad wg
TEET WEHT Wiz £ arIe E w3
31 Er e E ) W WY &1 e
TA5g Ear 9z INHCE ) W
T, wEr g gew @l fower gem,
qIT Fd IATHRAT F1 V7 7 qgAl @
g iaa & @1 ®vwAr 2
gt i arwfaew @1 @ e 3ad
1T TF IATHAT T WA FF G A
Wi gud E fx s s adiami
T g ¥ gAmA dEdi T wwrd
an Fm g 1 wmfzw @&
wiew foe fam avdrgw gavar 239
fer gmarsnf{gaI g sma@ s
AT IT E1 Wmh I #,
Eit (I o SR N A 4T
wiT agva g faemam § W Ew
IaEr A Zdgrg g fe 9w
fedr a1w Hardwasa T 13
e e g Wi faaar & m
] It HA, Tg TR @ !
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control by society, total contro of
individual by society.
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ag @rafasw & wraa @ Wi sdrEd
& AraR g 2
A3 far as possible, total freedom for
individual.
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SHRI HAMID ALI SCHAMNAD :
Mr. Vice- Chairman, Sir, I welcome the
Constitution (Amendment) Bill introduced
by our learned Law Minister. Sir, our
Constitution has come into force on the
26th of January, 195° In the Preamble you
will find :

"WE, THE PEOPLE OF INDIA,
having solemnly resolve to constitute India
into a SOVEREIGN DEMOCRATIC
REPUBLIC and to secure to all its citizens

JUSTICE, social economic and

political;

LIBERTY, of thought .expression,
belief, faith and worship ;
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[Shri Hamid Ali Scamnad]

EQUALITY, of status and of
opportunity;

and to promote among them all;

FRATERNITY, assuring the
dignity of the individual and the
unity of the Nation.................

Sir, who are these "We, the people of India"
? Our experience of the working of the
Constitution says that "we, the people of
India" only mean a few of the people of
India. Democracy has no meaning for the
people of India, by the people of India and
of the people of India. But it has been put
into a practice by a few of the people of
India, for a few and of a few. This is our
experience. During the last 20 years we
constituted the bulk of the masses of this
country—the Hariians of this country, the
backward citizens of this country and also
the Muslims who form not only a religious
minority but also who form a socially,
educationally and backward section of this
country did not find themselves as a part of
nation. The Janata Government have
appointed a Minorities Commission. That is
only a bogus Commission. Even though they
said that constitutional guarantee would be
given, statutory powers would be given, and
for that a constitutional amendment is
necessary, yet that constitutional
amendment has not been brought by the
Law Minister. I appeal to the Law Ministry
to see that the constitutional amendment is
brought as carly as possible so that it
properly functions.

Sir, coming to the emergency
provision to be fair, I do not oppose this. If
in any contingency the law breaks down
completely, if they are not able to take care
of the law and order in the ordinary course,
if the Government
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genuinely feels that it is impossible for
democracy to function, then definitely, Sir,
there should be a provision so that the
emergency is declared. Otherwise our fate
will be like that of Pakistan or Bangladesh
and the military might step in. But, at the
same time, may [ ask : If this so-called
armed rebellion or whatever it may be
happens in one part of the country like
Kerala or Assam, why should' emergency
be for the whole of India ? Is it not enough
that in that particular area alone emergency
is imposed ? This, the Law Ministry should
consider, and how much the entire people-
should suffer their liberties and freedom.

With regard to the imposition* of
President's rule the Election Commission also
has cornc into the picture. The Election
Commission should certify that the law and
order position is safe and that election could
be held. Sir, as far as the Election Commis-
sion is concerned, the Election Commission
does not have any independent machinery.
The-Election Commission has got Go-
vernment machinery. He will' have to depend
on the reports of Government Secretaries. It
would be like Government finding whether it
is ripe for election to be held. It is stated . that
the Election Commission would certify. I do
not attach much importance to it. Why should
you make the Election Commission speak
from his mouth ? What is decided by the
Government ? Who are assistants to the
Election Commission ? They are the District
Collectors, Home Secretaries and other Secre-
taries of the Government. They are the people
who-are to assist the Election Commissioner
and they are directly under the Government.
These officers would carryout the orders of
the Government rather than election.
Commissions.
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Another important clause Is about N referendum. v £
The basic  structure of the Constitution can be OMY Ifor propa .
changed by sending it for referendum after it has been r_?ke away tﬁaga]:"ijﬁ?h tmf ;? rder to
passed by both the House; of Parliament with ('Ol'lﬁlfl‘ptfon, In Keraly OHL the
two-thirds  majority. Sir, it is very dangerous, UPPOSILION  parties, ip Cfu’di all the
especially in respect of changing the secular character Marxist Communist Party ng [!15
and the basic structure of the Constitution.  As has U«‘t_j a meémorandum ..‘..:\r..-" Submit-
been pointed out by my friend, if the people were to MINimum ceilinp of I.;r:g..';‘q;‘g that a
decide that every non-Hindi speaking person cannot be M¢r and o jyw.liip g Ah. m' T 8 far-
a citizen of India or like that, it will be very dangerous. COM¢  within the F. .j should
As you know, the majority of the people are Hindi- [ights. 4ndamenta]
speaking people and they can very easily say that
everybody should know Hindi otherwise they arenot  SHRI SHANTT BHUs
Indians. I do not know, how that structure can be That is covered by 1 -‘SUAN:
changed by referring it to the people as a whole. Sir, It is being retained. Iticle 314,
India is a very vast country and we know that the ) ’
majority of the people are illiterate. As such, this SHRI HA\ -
clause is not only dangerous. but sometimes it may NAD: [g ,‘tx E:)m?‘{“{ 39}":31\1-
Work against the very basic principles for which our come 1o § Udici;”-;-‘ ‘ E‘j " _1 hen T
Constitution has been framed by our founding fathers. wers 10 the judicis , rv fj-; v d ' 18 i mnore
I beg to differ about the property rights also. I do not ,’\ frer all, they are also hu rn';lrll] %:'-l"-] o
want to say that the right to property should be included Lhose who haye 4 little r.\ ‘L_fngs.
in  the Fundamental Rights. But as far as small “ the I=gal profession ‘“‘I';Ile;'{]u{
ﬂ.m( there js Corruption eyen th I;’ll.l
: fre.

holdings are concerned, they should be included in the

Fundamental Rights. In Kerala, we submitted a memo- You cannct say that our judici;

randum to the previous  Government when they 'S always above tverything 90::“7
+ . L 110~

amended the Constitution saying that small holdings ''M€S, c¢ven the lawyers would
should be included in the Fundamental Rights. For Wh ¢ther a particular Jud say
example, a small piece of land and a small hut are “OT'VICT or acquit in ge g will
precious for the life of a person. Therefore, a minimum €452, They dlsq say that t_l;‘ll'tlcuh‘!r
ceiling should be fixel by Government but that minimum ¢!/far Case goes to angth ,ra parti-
ceilling shouldI be given as a Fundamental Rules his attitude may he diﬂ'crL Judge,
under the Constitution.That should have been done Shﬂ_\\‘s that the Judges -.:m.’ That
now. It has been pointed out by our friends thatPrejudiced. As stuch. “'ean also
indirectly, property is being made a legal  right, Centralise evervthir g in thei ;‘annot
compensation has to be given and ail that. But this is f\f;]mhcr thing is ﬁbt.‘nu.llt;gg:ji}r;??'
offences, I think thar ¢ R
are the proper aurhoririe];?ot:lsbu:e?ih
tIn::jl and disposal of thoge ﬁasmy
1 do not want to gqv e e
further on this poin .d"YIta?}U}’"g
that the liberties which hi*:)j gl,nutj
tak ? away b:"_ the prn‘\.'i'nﬂ&‘ (;}.u .
Goont are being restorad by ghiy
rovernment, It §5 4 big 1 ‘-” i
ne = Ty i 1 - 4
be -,-.',“. | Beel beriod, even i h:uL
arguced that a person could be

vern-

\;.l . P

st ”.. ""‘.! .d‘an that cannog be
Auestioned. This has been arorr.
1 the Supreme ( '*I—" I’l'fl‘“Ld
10T e a Lacon 20 ol Indij,
nol by a lesser person than on b If

ol Government ot Indja '{'m“ -
lcast, that has be n .'-"i"'n'."l'il.‘.l‘r. "F:1t
I '_'hf.‘ nd we would be r]:.s-’-".'l :i.
:(- r'|‘.|;|k;n;:};;ﬁ" .ll_}‘.'lifﬂ ment I_i\r }“’”l!

SO e personal liberty o f
f:in. Thank you, Sir.
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DR. M. M. S. SIDDHU (Uttar Pradesh):
Mr.Vice-Chairman, Sir, I rise to welcome the
Constitution Amendment Bill. But before I
£m?to some of the salient features if the
Amending Bill, let us for a while consider what
are the factors which a person was to
subvert the Constitution itself, and why fee
elite of the country, the working class  which
does not have any say, and the middle class
which was promised something, acquiesced in
Shis Act. Can the mere raising of the status of the
judiciary or restoring its proper position protect
and prevent such occurrences? First and
foremost, we must understand that the majority
of the people, who are poor, it is the slogans
which eve'*y hope. It is only the slogans

which create a hope in them and take away

from them the liberty itself And that is why

false slogans Sated a sense of amnesia in the
people and- that they forgot what they were
bartering for. Conditions foY false hopes were
created and for minor things people's freedom

Jas Dbartered away. It was said Juring the

emergency that emer-iSSr ww good because

the trains £Hn time, it was good because ££ (r

that small thing was done, Z if the emergency

was needed for it And some people, at least
some 5 the leading lights of the then

Government even considered at one Jfme that

the courts should be SS or closed. They

went to that Sent. A cursory glance at the

JStory shows that wherever the authoritarian

or totalitarian regimes we come in, they have

come some-STrough the ballot bo* and Sef
have also come in by raising fcSe slogans. And
only the people who understand this process
are .Me to resist it. Therefore unless !nd until
an informed public opi-SonT created, the

Constitution 3nbe subverted, and the nation ;»0

rrire for  t, as the nation S S'prcetarlier.

Therefore, "Sk it s not only necessary that the

Satute is to be amended-which Ta welcome

sign-but a political

[ RAJYA SABHA ]
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situation is to be created in which a few persons
or a party or a group of people will not be able to
go against the spirit of the Constitution. When
we defined socialism, it is good that it is defined
in a manner which the people can understand.
The measures to be taken should make it
impossible for anyone to exploit or distort the
social, economic and political freedoms* In
other words, the Directive Principles, the
directions to the Government, should have
precedence ov?r many other things. Unless the
people, the downtrodden and the hungry have got
hope and confidence they will not be able to
resist he acts which create aberrations.

Many of the Constitutional amendments that
were being enacted earlier were due to the
property right being included in the Funda-
mental Rights because property in the legal
terminology not only included property as
an ordinary layman thinks of but also certain
rights which accrue out of contract or out of
other things. Therefore removal of the property
right from the list of fundamental rights  is
the right direction and if it had been done
earlier, I think fifty per cent of the litigation to
which the nation has been subjected and many
of the amendments to the Constitution would
not have been there

But, when you say that there should not
be exploitation, are we going to guarantee
the right to work as one of the Fundamental
Rights to th e citizens of th is country ? If we
include the right to work in the Fundamental
Rights it becomes-justiciable, while the
Directive  Principles which are not
justiciable, and are only the guidelines for
the Government. Therefore, if the right to
work were to be included in the fundamental
rights any person would be able to approach
the court for getting this right from the
Government.
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Now, I will come to another aspect of the
Constitution Amendment and that is whether
the basic Structure of the Constitution can be
altered and, if so, whether it can be done
through a referendum. X agree with hon.
Mr. Banerjee when he says that it is not
only die Judiciary that is there but the whole
parliamentary system as it is existing today
or as it existed before the emergency, which
is sacrosanct. If that is the case, the
parliamentary aystem as such should be
taken to be sacrosanct and not the presi-
dential form of the Government, Which at
one time was considered as an alternative
and any thought in that direction should be
scotched. rherefore, I would plead widi the
ion. Minister to consider this mater and see
whedier the parliamentary system of
Government and the government being
responsible to he House of the People should
Iso not form a part of the proviso & article
368 as has been provided 1 the case of
compromising die idependence of judiciary.
Of course, re have got a high respect for judi-
iary. But, let us, for a moment, nderstand
what difference justice id injustice makes to
a common lan. As George Bernard Shaw
ice said, when a tiger kills a tan that is
called ferocity, but when man kills a tiger, he
calk it sport. be difference between justice
and justice is no more than this, hen
persons with money bags,
10 have economic power and who
1 circumvent the law even though
ey may not be able to influence
e judiciary, make the legal pre
sses linger on, the result is Uiat
e common man is not able to
: justice from th e judiciary. Th ere-, Sir,
this referendum is good,
t considering the rigging and
er malpractices that are resorted
in the elections, what safeguards
we prescribe that the referen-11 will be
conducted under the >ct supervision of
the Election Timission and fairly ? There
have n instances when booths were
tured, at many a place, voting
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did not take place but the ballot boxes were
full. What is the answer if such a contingency
takes place ? The hon. Minister may say that
it is the commonsense of the ordinary citizen,
and his  democratic value to which he
adheres is the only safeguard in a
democracy. I agree but we have to consider
the method by which a referendum is to be
done and carried out, and the manner and the
means by which the people are to be
educated. I remember, there was one
referendum in the pre-independence North-
West Frontier Province. There the question
was whether people wanted Pakistan or
they did not want Pakistan. As a matter of
fact, Pakh-toons wanted independence for
themselves. If the referendum had been on
either this or that or the other one, the result
would have been different. Instead of the
division of the country if they had been asked
whether they want to be with India or with
Pakistan or want to have a Pakhtoons State, I
think, Pakhtoons would have gone for
Pakhtoonistan. Therefore, the manner in
whkh the question will be posed in a refe-
rendum is equally important.

Sir, I welcome the measure in respect of
many of the provisions by which certain
persons holding high positions wanted to
become big brodiers. I use the word 'big
brother' in the sense that they considered
themselves or were considered by some tc be
above law. They could do whatever they
liked. It is good that all citizens are equal
now before the law.

May 1 request thehon. Minister to
consider also the sentiments of the people
about the Concurrent List ? They want that
education may still be allowed to be retained
on the Concurrent List. There are teachers
who are emotionally attached to it. I am also
conscious of the fact that some of the States
who want autonomy, feel that education
should be within the State subjects
and"within the State Sche
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dule.  They have equal force in their

argument. But by and large, teachers as a
group, have found that the States have not given
them a fair treatment. If the States had given
them a fair treatment, I am sure, the teaching
community woUd have never asked for
education being included in' the Concurrent
List. When we ask for a referendum on any
particular issue and if the teachers right from the
primary school to the university level, are
against this provision of education being
extracted from the Concurrent List, it is
possible that the results of the referendum may
not reflect thur opinion on that particular issue
but rather their hatred for not being given the
right of being on the Concurrent List. And,
therefore, I request the hon. Minister to consider
it because this is not a matter of any basic
policy. This is only a matter of division of
subjects. As a matter of fact, the teaching
community also know* that even if education
is on the Concurrent List, its administration is
to  be done through the State. Being on the
Concurrent List does not make them enjoy
more benefits but it gives them an emotional
satisfaction, and therefore, Sir, 1 would
request the hon. Law Minister to consider it.

6- 00 p.M.

It is also a coincidence that the Law Minister
was the person who initiated much of the
debate on the basic structure of the Cons-
titution, who has been a valiant exponent of
the right of the individual and who fought for
it. I think, it would be giving him the greatest
satisfaction of his life that he is able to
achieve what he could not get done through
the court of law because of the wvarious
interpretations of the statute. Now, he has
brought forward the amendment, with the
object that the basic structure of the
Constitution will not be red. Sir, 1
congratulate the
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hon. Law Minister for having brought
forward this Constitution (45th
Amendment) Bill and I wholeheartedly
support it.

SHRI R. NARASIMHA REDDY
(Andhra Pradesh): Sir, I welcome this Bill.
This is a significant piece of legislation
which has been brought before this House
and one which will be watched with anxiety
in the whole country.

Particularly, 1 would like to mention that
the fundamental right to life and liberty of the
individual is guaranteed in all situations. Even
during the Emergency, this fundamental right
to life and liberty cannot be taken away as a
result of the present amendment. To my
mind, this is the greatest part cf ~ the
legislation.  After all, State is only an
instrument for a particular purpose. The State
has to serve the people, has to serve the
individual. The individual cannot be sacrificed
at the altar of the State and this, to my mind, is
a fundamental democratic principle. This
principle has now been enshrined in the pro-
posed amendment. Ev2n regarding Emergency,
it has been very clearly laid down. The general
term which was there of 'internal disturbance'
has been replaced by 'armed rebellion'. This is
clear and categorical. Internal disturbance can
be interpreted in many ways. Even a state " of
strikes by the working class can be interpreted
as internal disturbance. Now, under the
proposed amendment, Emergency can be
proclaimed only in cases of external aggression,
war and armed rebellion. This is also a
welcome aspect of the Bill.

Then, Sir, coming to the property right,
I agree with my friend that if the property
right had been removed much earlier from
the Fundamental Rights, much of the
litigation would have been avoided and the
many amendments to the Constitution

would not have been
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necessary. Now, it has been made a lega
right. In this connection, I would like to say
that when this property right is taken away
from toe Fundamental Rights, the conflict
between the Directive Principles and the
Fundamental Rights does not arise. I do not
say that the Directive Principles and the
Fundamental Rights are contrary to each other.
Actually it is by the implementation of the
Directive Principles that the Fundamental
Rights are guaranteed. Therefore, the only obs-
truction was the recognition of the right to
property ,s a fundamental right. And this
went against the most important Directive
Principle and that was to eliminate economic
inequality among different sections of the
people. Now that this has been removed, there
is no necessity tor once again saying that the
Directive Principles should override the
fundamental Rights. There is no question of
any conflict between the two. There is no
question of overriding, particularly when
the Fundamental Rights are the rights which
guarantee the basic human rights of the
individual. Therefore, there is neither  the
question of conflict nor of overriding.

Sir, the other important aspect of this Bill
is regarding the provision of preventive
detention. Quite number of hon. Members
feel
that preventive detention must be taken off
the Constitution. Sir, I am against the
preventive detention provision being used for
political purposes by anybody, by any
Government. I was one of those who w.«rs
detained. I would tell for the information of
this House, when I was detained the grounds
were given. The first and important ground

was . .
was th%ztdrl organised a series of was that 1

(T)gz;\tms ResSEHES @ S back as 1947.Sir we

organised the students’ -
strlli:s nop ote% aﬁamst the arrest or Shri
e e

ggli% aglsgi I;IV %ne}%%i%argjee ground that the

to me for arrest. So. Sir, such
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fantastic grounds used to be adduced to abuse
the preventive detention provision in the
country. In the past 30 years this provision of
preventive detention has been used of
preventive-on political grounds. If we have to
establish democracy, safeguard the
democratic functioning, if we have to
strengthen the parliamentary have mocracy, I
am of a firm opinion that the preventive
detention should not be used in any
case,merely

But, Sir the enabling provision,

tain law and order, is to pro tec? and
maintain the security of the Sta?e Therefore,
we should not disarm the Government of this
power S then condemn the Govern” th, the
law and order is not maintained and the
security of the State Snol

mere The preventive detention provision
should be there parti-? cularly for economic
offend ]?£ smugglers and blackmarketeers',
££

ngsters and others who disturb the social lite.
The preventive detention clause should be there

for spice and others. Therefore, 1 .on3 to
the Members not just\oV/S? the preventive
detention clause should not be there. It is a

very unrealistic and impracticable at titude.
That is whyhere Thave also given a notice of an
amendment in this clause, saying that the nre-
ventive detention cannot be there

merely and solely on political grounds I hope
the hon. Minister will accent' this posture and
see that in this country the preventive
detention provision is not used on political
grounds and this will be one of the surest
safeguards for a proper functioning of the
parliamentary demy-

Now I come to the next important
provision of the Constitutional amendment.
The original article” i of the Constitution lays
down the procedure for amendment of the
Constitution. It is a very significant
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procedure, much more than any Ordinary law.
For all the amendments both Houses of
PAlIMM** Theuld pass the Bill with half of the
total number of the Houses ind two-thirds of
the Members oresent and voting and for certain
JmeSments which affect Centre-Sate relations .
half the number «f State Legislatures should
approve them This® was the safeguard that the
Constitution-makers had introduced. Now
regarding certain basic features-about free and
fair elections, about its democratic and secular
character, about independence of the iudiciarv
and such other Soects-the proposed Bill has
said that these should ~ “proved by a
referendum. Sir, referendum”as a principle-
referring to the people Stlufcountry-I don't
thmk anybody can oppose. But we must see
wXher even a good pnn"Pte» practicable. In my
humble opinion-in this country where apart
from what my friend, Dr. S ddhu has IS about
the way the elections are being held and
conducted even to-Say fhere is so much i
literacy that the poor voter is still capable of
voting only for a symbol on a constitutional
amendment will referendum be practicable ? 1
fed, Sir, that it cannot be practicable and the
referendum may not be meaningful. A
demagogue can just sway the emotions of the
people and in their emotion they may vote one
way or the other. Therefore Sir T would
suggest that because of the importance of the
basic features of the Constitution the
procedure given by the Constitution-makers
may be kept with a slight amendment- that
these amendments shall require two-thirds of
the total number of the Houses and three-fourth
of the Members present and voting and shall be
approved by two-thirds of the State
Legislatures. By this really the necessary
safeguard for the basic structure, in my view,
will Le provided and this will be much more
meaningful.
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Secondly, Sir, I would like to say that as
representatives of the people, do we think that
we will be—the entire House will be—so
irresponsible as to just wipe out the basic
structure of the Constitution ? I personally do
not believe it. The Law Minister himself has
said that the people's will be expressed by this
Parliament. In a parliamentary democracy,
the people's will is expressed by both
Houses of Parliament and if the Parliament
acts as it acted previously, there is »
referendum once in five years and the people
threw them out. Therefore, from the practical
point of view, from a realistic point of view, [
would suggest that this sort of amendment be
accepted.

Sir, coming to the last point, we have done
all this. The aberrations which were made, the
amendments which were made which took
away certain democratic contents of the
Constitution, have been reserved. We are
reversing them; we are making the
Constitution as perfect as we can. But, Sir, [
would like to say one word: Constitutions do
not protect democracy. Democracy can be
protected by the people. Today the
parliamentary democracy which we are
having is a parliamentary democracy at the
top—I would call it democracy of the elite.
Sir, as long as the democratic instruments of
action are not developed at the grass-roots, as
long as they are not developed in the
villages, in the factories, in the mohallas,
the democratic instrument is not safe. This
is only a democracy of the elite. In my view
parliamentary democracy is not an end in
itself. Parliamentary democracy is a means to
an end. The end is the elimination of poverty
and unemployment in this country. The end is
elimination of the colossal disparity between
the top luxurious rich and the crawling poor
who have no means to live, who have no
work to do, who have no food, who have no
shelter. If these problems are not solved, if
the
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parliamentary democracy fails to solve these
problems no Consti-rtution can save
democracy. And, therefore, the primary duty
of any government which is interested in
maintaining democracy of the country is to
strengthen, what I would call, the economic
democracy, the grass-roots of democratic
instrument in the villages, in the Mohal-ias
and in the factories. Apart from that, ur less
we develop t he economic life of the people
and solve the problems of poverty, unless we
solve the proHems of unemph yment, these
foundations will not be there.

With these observations I welcome th's
Bill broadly wi'h the two suggestions I have
made. Thank you.
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SHRI BHUPESH GUPTA: Sir, one
minute, because the Minister for
Parliamentary Affairs is going. We opposed
at the meeting with the Prime' Minister that
Anti-Defection Bill. Now I am told they
have withdrawn that Bill. It is a good thing.
They should announce it in this House.
They wanted to bring the Anti-Defection
Bill despite our opposition at the meeting
with the Prime Minister, but they did not
listen to us. But within their own party the
opposition came and so
withdrawn it.

they have
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FEIUT AT WA § AT AATANE AT
ST, AZ %7 30T AT 7L AT | AT
gnsr flagrm g st g g €
auTarrE § Tader § 9903 &1 99 T
WIT FT FEAT g0 AT g g qMd
gRT7T 31T 38 200 | 78 3P Tqmafew
an, B AT, AFRN AT 54, 77 o
F TG, ZH AT, 79 d1 (70T ¥,
ag A A | AZ ATTT TUFT FAC |
dfFe A9 § AT FeIrEA &1 SEH
fafewaq wars %t gorr « i+ §9 9240
&1 I AT FAIHIT AT FHAT I
wizfeaz<r 7di & | sidd FT Haq BIH
FATTAE & HIT [EIIETT a7 STad
¥ FreAIE Tg & awar £ 1 FAl AT
wfaqrd g &y 1 TTars wr F1 3
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dfaw, w7 g6 w1 & Fifaw 1 wred
1 2@ qifsrg 1 Ffa &1 2@ difog
afva &Y T a0 41 7 & et gad
famt qum w=or f5 fa= 1 97 297 2@y
2 1| gufae afy sy awnryag & oAy
# grafesw 723 € a1 JTwl A% FEA
gV wg WZ @iveieed gHEAEr FT )
TAHT &1 AT THA WO IALAT Z00 0
Hi7 % A 0 fratmm 9w
FASAT FUTT HI< FEIA I TATH FT HIR
AT HATREATT 741 ZFI0 | TRANEA
granr & fao grr 1 genEw ¥ feag
dfgarm #  gr-gmaAleEn a1 wrewt
HATTA FHT ENO

% WEI ¥ Arg o1 g 60 @
& & TAFT ST Far ) gHar w1
gl & w7, T0E fom W W% 9
Faw F51q & fomrd gw widt sm @ &
¥ owr wwdT A §

JTERTAA (A AR AT AR 3
T WS FT FIANET TF A 11 IR
aF & feo feafwa gt 21

The House then adjourned at
thirty-four minutes past six of the
clock till eleven of the clock on
Tuesday, the 29th August, 1978.



