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THE CONSTITUTION
(FORTY-FIFTH) AMENDMENT
BILL, 1978.

MR.
Shanti

CHAIRMAN : Shri
Bhushan,

SHRI S.W. DHABE (Mahara-
shtra) : Sir, before he moves the
Bill. I want so say a few words
by way of a point of order about the
introduction of the Bill. Last time
when the 42nd Amendment Bill was
introduced , a procedure also was
laid down.

MR. CHAIRMAN : It is a
motion for consideration.

SHRI S.W. DHABE : Afterthe
Motion for consideration is moved
I would like to raise it because very
serious questions arise out of if,

THE MINISTER OF LAW,
JUSTICE AND COMPANY AFF.
AIRS (SHRI SHANTI BHUSH-
AN) : Mr. Chairman, Sir, I con-
sider it a great privilege to move :

“That the Bill further to amend
the Constitution of India, as
passed by the Lok Sabha, be
takeninto consideration”.

Sir, this is a very important Bill
as all hon. Members are aware , and
Tam very happy to say that in finalis-
ing the provisions of this Bill I
have received great co-operation
and help from zll sections of this
House, from the leaders of all the
Opposition parties and Opposition
grours. Iam very grateful tothem
for all the co-operation help and
support with the help of which it has
been possible tointroduce this Bill.

mo

Sir, I am also happy to say that
when this Rill was discussed in the
other House, it received very wide
support and ultimately the final
Motion was adopted without diss-
ent. Sir,whenI say that,it must be
recognised that in a democracy there
Is always room for some honest
difference of opinion so that if there is
no complete agreement in regard to
every provision of the Bill, it does
not mean that a particular section is
not interested in securing the best
possible future for the people of
India in which India can hold
its head high, but there is always
room for some honest difference of
opinion and, if therefore, there are
some differences among the diff-
erent parties on some provisions of
the Bill, well, that is a matter which
is to be expected. But, Sir, I
believe  that those  differences
would of the minimum and so
far as the very important features
of the Bill are concerned, they would
receive unanimous support from
all sections of the House. Sir, with
these words I would like, very briefly
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to explain the main provisions ofthe
Bill in this House also.

Now, the first part of the Bill—
the important part of the Bill—re-
lates to the Emergency provisions in
the Constitution. Sir, the effort
has been, by this Bill, to see
that while recognising taatin certain
circumstances special powers may be
needed by the Government to over-
come special situation which might
pose a threat to the security of the
country, it is necessary in the inter-
ests of the country as awhole, ofthe
people of the country as a whole, that
there should not be the slightest
possibility of those provisions being
abused to the detriment of the peo~
ple, and itis for that objective that
an effort has been made through the
provisions of this Bill to strengthen
the safeguards in such a way and,
I believe—not only do I believe but
I am confident~—that after those
provisions are enacted into the
Constitution, it will not be possible
under any circumstances for any-
body to create a situation in which
the interests of the people and
the rights of the people could be held
to ransom.

Sir, the provisions which seek
to achieve this objective are, firstly,
that even when a proclamation of
Emergency is made by the Govern-
ment, while the earlier provisions of
the Constitution at present in force
require the ratification of such pro-
clamation to be made by the two
Houses of Parliament by a bare major-
ity, hereafter, it is being provided,
on the basis of the belief that the
recognition that there are emergent
situations in the country should pro-
ceed on a near consensus in the
whole country among all sections.,
that the ratification will have to be
made by the two Houses, firstly,
within one month of the proclamation
being made by the President and
that ratification will require not
merely thesupport of a bare major-
ity in the two Houses but it will also
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require the support of an absolute
majority of the total membership and,
in addition, two-thirds majority of
those present and voting, Sir, itis
believed ~—and 1 believe rightly—
that it will be a verv important
safeguard and theresult of the adop~
ticn of such a provision would be
that it will not be possible,
unless there is 2 near consensus in
the country, to proclaim an Emergen-
¢y in the country,

Sir, it was also felt that once the
proclamation of Emergency made by
the President, is ratified by the two
Houses, thereafter , the two Houses
do not continue to have any say in
regard to the continuance of the pro-
clamation of Emergency because so
long as proclamation of Emergency
continue in the country, there are so
many restrictions on the Fundamen-~
tal Rights, the right of the people,
their situstion and the legal rights
and the manner in which those
legal rights are eonforced—there
are 50 many impediments—and so
it is also necessary that the Emer.
gency in the country should continue
only so long it is really required in
order totackle, the threat which
might arise to the security of India.
And, for that, Sir, an attempt has
been made through the provisions
of this Bill tc involve the two Houses
even in the matter of the continuance
Emergency. It has accordingly
been provided, that, in spite of the
two Houses separately ratifyingthe
proclamation of Emergency once
by a two-thirds majority, it would
also be recessary for the two Houses
again within six months of the arlier
ratification to ratify it again by the
same two-thirds majority of those
present and voting to enable the
Emergency to continue. And this
process will go on as long as the pro-
clamation of Emergency is really
required. "Apart from the require-
ment that withio six months the two
Houses would again be seized of the
matter to see as to whether the condi~
tions are such that the Emergency
should continue, or not, it is also
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sought to be provided through the
provisions of the Bill that if the Lok
Sabha is of the view th.t thereis no
longer any need to continue Emer-
gency even during the period of six
. months for which the ratification
might have been made, it would be
possible for a certain proportions
of the Members to seek a special
session of the Lok Sabha which will
havetobe convened.

SHRI BHUPESH GUPTA
(West Bengal) : Why not  Rajya
Sabha also?

SHRI SHANTI BHUSHAN :
The whole question is, if one House
itself LY a bare majority says that
the proclamation of Emergency
. should not continue, then, in that
case, it should be mandatory on the
Government to revoke the Emergen-
cy forthwith. Shri Bhupesh Gupta
knows very well that there is some
difference between the Lok Sabha
and the Rajva Sabha. Sofaras the
proclamation of Emergencv is con-
cerned, so far as the continuance of
the proclamation is concerned, obvi-
ously it requires a two-thirds majori-
ty in both Houses; but, so far as
the revocation of the Emergency
even duringtbeperiod of sixmonths
is  concerned, it does not
require atwo-thirds majority but it
requires 2 bare majority of the Lok
Sabha to pass that Resolution ; and
if that Resolution is adopted, then
the Ernergency would have to be
revoked straightaway. Apart from
that, it is also importaat, not
merely as to how an Emergency can
be proclaimed and how the procla-
mation ofEmergency canbe ratified.
but even with regard to the pro-
clamation of Emergeacy , that a
safeguard is sought to beiatro.juced
by the nrovisions of this Bill, name-
ly, that theproclamatio..ca~ hemale
only asaresult of a positive deci-
sion of the Cabinet and when written
advice to the President on the basis of
such a positive decision of the
Cabinet is tendered to the President
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—only then the proclamation of
emergency would be possible—so
that even th= initial proclamation,
which naturally has to be made by
the President, willbavetobe preced-
ed by a discussionin the Cabinet
and a consensus decision of the
Cabinet as a whole ; and when writ-
ten adviceasa rasult of this decision
is tendered to the President, then
only even the initial proclamation
would be made.

Then, Sir, the consequeaces of
the proclamation of an emergency -
are also important because we have
to see that safeguards have to be in-
troduced in regard to the proclama-
tion of an emergency. It is not
enough that safeguards are introdu-
ced and in what circumstances an
emergency can be proclaimed. Ttis
also important that even when a
proclamation of an emergeacy is
made, such conditions cannot be
created in which democracy would
be at a stake or the people’s interests
would be at 2 stake. So, it is also
necessary to look into this aspect of
the matter as to what should be the
positionand whatshould be the policy
during the period of an emergency,
and, Sir, it is with that object that
some changes of far-reaching
charatcter are proposed through
the  provisions of this Bill
particularly in Article 359 because
as the House is aware Articlg
359 contemplates virtual suspen-
sion of the Fundamental Righrs,
Many of the Funcamental Rights
are very important. They are safe-
guards for the peopleofthe countrv;
they are safequards for democracy
and they are in the ultimate interest
of the pzople. It should not be
possible to do away with those safe-
guards evep during the period of an
em ergency. ‘ .

In that connection, I recall th at
during the period of the last internal
emergencya decision was given by
tl}e Supreme Court, a majority de-
cision by 4:1, in which a view was
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taken that Article 21 was the sole
repository of the right to life and
liberty. I do not want to go into
it whether the majority decision
was correct or not correct. Once
the Supreme Court has given its
decisior, it is bindirg. But, Sir,
t he result, the unfortunate result, of
that decision was that even if a
person was deprived of his liberty
during the period of an emergency
when a proclamation or 2 notification
under Article 350 was existirg, the
result was that there was no forum in
which he could go and question his
detertion on the ground that even
urder the laws which provide for
prevertive detention, his detention
could rot te justified. Even if he
was in a position to convince every-
bocy, even forum, which had the
authority to look into it, that his
detertiop was absolutely mala fide
absolutcly on extranecus considera-
tions ard could not be justified by
any reasorable person .whatsoever,
it was not possible for the courts
to look into the matter, to go into the
question and to direct the person to
beset atliterty. Sir,it was realised
that it vras a great weakness in the
Corstitution as interpreted by th

Supreme Court. 4o - - Lo

1 ‘. ' e

Sir, the right to life or liberty is
sacrosanct. After all, whatdoes the
society consist of, for whom does
the society exist and for whom does
the Constitution exist? The entire
society  consists of individual
citizens. The whole Constitution is
meant for the people which consist
of individual citizens. If their right
to life or liberty itself would not
be sacrosanct, if they would not have
any kind of right to life orliberty
duringthe period of an emergency—
the emergency, the country, demo-
cracy etc. would be futile. There-
fore, Sir, it is being sought to be
introduced as an except_ion in Article
359 that the right to life or liberty
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guaranteed under Article 21 of the
Constitution would not be capable of
suspension even during any kind
of emergency. The right to life
or liberty shall be regarded
as sacred, and that is why this pro-
viso is sought to be introduced in
Article 359.

Sir, another safeguard which has
been introduced when this Bill was
being debated in the other House—
I had great pleasure in accepting
that amendment which was moved
by an Hon. Member—relates to non-
suspension of even Article 20 of
the Constitution so that now the Bill
as amended inthe Lok Sasha pro-
vides that even during the period of
an emergency it woutld no* he possi-
ble for suspending even the Fuada-
mental Rights guaraareed by Article
20 because, Sir, as the House is
aware, Article 20 also gives a very
sacred right. If Article 20 is not
there, it can become pnssible for the
Government which means the rul-
ing party, to victimise the people
by creatirg an offence with retros-
pective effect and thereafter pro-
ceeding against person oa the basis
of that offence.

When an offence is createl with
prospective  effect, then, Sir, the
individual knows that he is not ex-
pected to act in such and such way
because acting in such and such
way will be an offence and he would
punishable therefor.

SHRI DEVENDRA NATH
DWIVEDI (Uttar Pradesh): But
that is what you have done in the
Lokpal Bill,

SHRI SHANTI BHUSHAN :
The Lokpal Bill has not yet been
enacted.

SHRI
BHANDARI
is yet to come.

SUNDER SINGH
(Uttar Pradesh) : It

SHRI SHANTI BHUSHAN :
So long as article 20 is there,
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it is not possible, and I have said it
on so many occasions., I welcome
article 20. The Co -stitution~
makers were very wise peonle whea
they incorporated article 20 i1 the
Constiturion, because if ths Govern-
ment has the power, or if the ruling
party which may besupported bythe
majority in Parliamert, has the
power , to enact penallaws to create
crimes from timeto time —different
new ciimes may also have to be
created—then the imnortant safe-
guard has to be, if thereis to be no
possibility ofany people or opponents
being ictimised,that a person must
know vwhat amounts to a transgres-
sion of law before he commits an
act, But if he commi's the act
first and thereafter, some fime later,
he is told “What you did yesterdey,
we are nrow making an offence”,
then hehas noway toavoii commit-
ting that act. Therefore, this
was an important safesuar i, and it
was felt  that these safeguards
should continue even du-ing the
period of Emergency, so that it
would not be possible to hold any
person to ransom or to victimise even
one’s political opponerts and so on
even during the period of Emergency,
Why? Because the idea is that if
these  safeguards are not there
during the period of Emergency.
then an era of fear, an era of terror
canbe created during an Emergency,
and on account of that widespread
fear which might be created by the
use of such powers given bythe Con-
stitution, all the safeguards of demo-
cracy also can be done away with,
because democracy postulates that
people would not be living in fear,
that it should be seen that people
are able to exercise their democratic
rights without being afraid. There-
fore, it was necessary that any
provisions of the Constitution which
could te misused during thz period
of Emergency for creating that era
of fear must be eliminated, so that
even during the period of Emergency
such a situation is not created.

Then, Sir, there are other chang-
es also proposed in articles 358 and
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359 becaiise it was realised that when
the funJan= tal rights are suspead-
ed wholssale, they evan or-dinary
laws which have nothing to do with,
the Emergz icv, their reasonableness
on a cetain Dbasis, also cannot be
questioled, so that an unintended
hardship is caused to the people —
Article 358, as it originally stood,
suspended all the basic freedoms
containe | in Article 19 as soon as
there was a proclamation of Emergen-
cy. So,even ifthere was any ordi-
nary law which had nothing to do
with the Emeargency—a n»1-Emer-
gency legislation—and if there was
something unreasonable in it which
unreasonably restricted the freedom
of speech of the peyple or the right
to form assnciations, trade unions,
etc., then even that unreasonable
part of that law could not be chal-
lenged during the period of Emergen-
cy. Therefore, an amendment has
been proposed in this Bill to say
that the effect of the protection of
articles 358 and article 359 would
be coafinelonlytothaselaws which
have been conceived or which are
intended to reallv  avoid that threat
to the security of India, namely,
Emergency legislations, and which
will contain a recital to that effect,
namely, it will have a coascious Jeci-
sion that such and such law is being
enacted for the purpose of neeting the
threat which has arisen to the se-
curity of India. Only those laws
which are for that purpose alone will
have the benefit or protaction of
articles 358 and 359. So far as the
other laws are concerned, which do
not contain that recital, they will
not unnecessarily get the benefit or
protection of articles 358 and 359.

SHRI B. N. BANERJEE
(Nominated) : Will the declaration
be justiciable?

SHRI SHANTI BHUSHAN :
The declaration will not be justici-
able. Ultimately, the question as
to what is necessary, of course, apart
from not being able to suspead arti-
cle 20 and not being able to suspend
article 21, to what extent restric-
tions have to be imposed on other
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fundamental rights in order to deal
witn the Emergency  situation,
obviously has to be left free. If
it is made justiciable, then in that
case there would be an impediment
in tackling even that threat which
has arisen to the security of India.

One has to harmonise; some
powers in the Government, some
extraordinary or special powers
in the Government, are necessary
even for protecting democracy and
liberty, because if the Government
is not given even those minimum
powers so that it can avoid that
threat to security of India, then, in
that case, neither would the liberties
be safe nor would democracy be
safe. Therefore, aharmony has to be
created, a proper balance has to be
found, as to what extent individual
rights have to be curbed, to what
extent they must not be curbed;
there has to be a wise balance. And
with the help of all sections of the
House an effort has been made to
find that balance,that golden mean,
so that it willnot be possible forthe
Government to abuse those powers,
to curtail unnecessarily the liberties
of the people. These are broadly
the safeguards which are sought to
beintroduced so far as Emergency
provisions are concerned.

Then so far as Article 22, the
Article of the Constitution dealing
with  preventive  detention, is

concerned, of  course, the
purpose of Article 22 was to
introduce certain safeguards

recognising that in certain situations
there may be need to resort to
preventive detention which is not a
very desirable thing. But so long
as there are certain weaknesses in
our society, well, it may be neces-
sary for the Government—whichever
Government is in power; which-
ever party is in power; one day one
party may be in the Government,
another day another party may bein
the Government—the Government
may requiretheuseof those special
powers for the benefit of the people
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themselves, But Article 22 has
imposed certain safeguards, that is,
the law authorising preventive
detention shall comply with
certain  safeguards  which were
speltout in Article 22. The effort
of this Amendment Bill has been
to strengthen those safeguards parti-
cularly in two areas. One of the
weaknesses of those safeguards was
contained in Clause 7 of Article 2z
which gave power to Parliament to
provide for an unlimited perioc
during which preventive detentior
could be resorted to even without
going to an Advisory Board, even
withoutthe safeguard ofan Advisory
Board. That was an unlimited
period for which Parliament could
provide. That Clauseis soughtto
be done away with so that hereafter
even Parliament will not have the
authority, after these changes are
made, to provide or to authorise pre-~
ventive detention without reference
to an Advisory Board beyond a
period of two months. The period
ofthreemonths whichwasstipulated
is also being reduced to two months.
What is more important than the
period of three monthsintheabsence
of an authority from Parliament
under Clause 7—by that authority
under Clause 7 Parliament could
provide for an unlimited period of
preventive detention without any
reference to an Advisory Board—
is that power of Parliament itself
is sought to be taken away so thit
hereafter it will not be possible
under any circumstances to res¢rt
to preventive  detention undear
Article 22 without reference to an
Advisory Board within a period
of two months, namely, unless t}e
Advisory Board metand cametothe
conclusionthat therewasgood mate -
rial and proper reason to justify th2
detentionofaperson, itwould notbe
possible for the Government to
detainany person beyond the period
of two months....

SHRI HAMID ALI SCHAM-
NAD (Kerala) : Arenotthe provi-
sions in the Criminal Procedure
Code ennugh to meet the situation ?

52
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SHRI SHANTI BHUSHAN :
* The Code of Criminal Procedure
can be amended at any time, It is
the constitutional provision which
really gives a constitutional protéc-
tion. The Code of Criminal Pro-
cedure can be amended even by an
ordinance. The real protéction, the
real safeguard, is inthe constitu-
tional provision.

Then, what may appear merely
by readirg the language to be an
ordinary thing but which is a very,
very valuable safegaurd, as I regard
it, is in regard to the composition of
the Advisory Board. Earlier the pro-
visions of the Con-titution did not
contemplate as to how the Advisory
Board shall be constituted. How a
particular forum is constituted.
How a paricular forum is contemplat-
ed, is very importart. The manrer
in which it is constituted, or who
has the right to decide upon the
personswho constitute the Advisory
Board, is very important. And for
the first time this safeguard is sought
to be introduced, namely, the selec-
tion of all the three members of the
Advisory Board will be made by the
Chief Justice of the appropriate
High Court so that will not be the
Government which will be selecting
the members of the Advisory Board;
the members of the Advisorv Board
will be selected by the Chief Justic
of the appropriate High Court. The
reason is the verdit of the judiciary
in all these matters, like whether a
person should be convicted, on what
material, and so on and so forth,
has the confidence of the people.
If such an Advisory Board is to be
presided over by a sitting Judge of a
High Court and if the other two
nembers are also either sitting Judg-
es or retired Judges of the High
Court and if all these three are to he
ielected by the Chief Justice of the
ippropriate  High Court, then it
vould not be possible for any
regson to abuse the power of preven-
ive detention becaude so far as the
erdict or functioning of the judici-
ry is concerned the entire country
as confidence in it and so also the
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people of this country have great
confiderce in ary foivm or bedy
constituted ty the Chief Justice cf
the appropriate High Court, This is
a very important safegrard,

The third important festure of
this Bill is in regard to the furda-
mental right of propeity contained in
articles 19(1)(f) ard 31 of the Con~
stitution, It was felt that in a pcor
country like India where large
masses of the pecple are not properti-
ed people and whe:€ only a ccmpa-
ratively small section of the people
has property, right to property
should not be regarded as funda-
mental right acting as a restriction
on the powers of the Parliament
ard the elected representatives of
the people. Further, it was also
the experience that when the right
to property was a fundamental right,
there used to be new curbs on scme
fundamental rights which are more
valuable for the poor masses of this

country. These curbs used to

come on these valuable rights also
because the right to property was also
a sister fundamental right in the
same chaster. Therefore, it was
felt that there is no justification, so
far as the right to property is con-
cerned,togiveitthestatus of funda-
mental right. But right to
property will te regarced as a
legal right. It is not the intention of
this amendment to deprive people
of their property. We will leave
it to the judgement of the elected
reprresentatives of the people from
time to time, whether in Prliamert
or in State Legislatures, to decide as
to how they should regulate the
right to property. Itis the will of the
people expressed thrcugh their
elected represer tatives in the Parlia-
mert and State legislatures that
must determire as to what is 1he-
proper method of regulatirg the
right to property so that property is
used as a mecivm for deing putlic
good tothe people of the country as a
whole ard not for other purposes. .

SHRI HAMID ALI SCHAM-

NAD : What about property of’
small holder?
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SHRI SHANTI BHUSHAN :
Asfarassmall holders, are concerned,
as I have said on previous occasions,

democracy itself is the test safe-
-guard for the protection of their
rights to property. They are not in
need of any fundamentsl right to
protecttheir rightsto property. They
are the people who elect their Gov-
ernment. They are the people who
constitute their Government. They
are the people who determine whe-
ther they want this Governmert or
that Government. Solong as every
Goverament is elected democrati-
cally and so long as democracy is
ensured in this country, the poor
people and masses in this country,
are not ir reed of any funda-
mental right for the protection
of their property. The very fact
of demoscracy and the provisions
which safeguard democracy in this
country are quite erough for
safeguarding their legitimate rights.
It is said that the tools of trade,
etc. may be taken away. Which
Government elected  democrati-
cally can come out witha law and
take away the tools of trade of a
small person ? So far as that
is concerred, fundamental right of
property is not equired for
that purpose. It is only an insigni-
ficant minority which might be
wanting to retain their property
and is interested in right to property
as a fundamental right even if reten-
tion or possession of that property
may not be forthe good of the masses.
That is why it is proposed to delete
this provision in articles 19(1)(f)
31 in the Chapter on Fundamental
Rights and to replace them by an
ordinary legal and constitutional
right by introducing another article
.elsewhere which will only provide
for rule of law. That means no person
can be deprived of his property
except by the authority of law,
Of course, it should not be possible
for any Government to snatch away
anybody’s property illegally or un-
lawfully. They must have a law
for it. We are for rule of law.

The Government must have 2 law
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under which it must have the autho-
rity to deprive a person of his pro- ¥
perty. If it has got that authority
then only it should te possible for
the Government to do it. In other
words, the people of India, through
their elected representatives, will be
able to decide how property should
be regulated in the country from
time to time. ‘

Then, Sir, there are other pro-
visions which restore the powers of
the judiciary in various ways,
because, Sir, in a democratic coun-
ury, it has teen accepted, the Con-
stitution has to be a Corstituticr of
checks ard balances. Ifthere is con-
centratior of powers ir a particular
orgar, then it is bad. ‘“Power
corrupts and absolute power cor—
rupts absolutely”. Sir, this is a time~
worn phrase  and, therefore,
there has to be a svstem of checks
ard balarces. There have to be
checks a~d balances so that Fetween
ore organ and another organ ro
organ has absolute powers. No one
organ shou!ld have absclute powers
and if there is a check furs ished by
another orgar, then that check it-
self becomes the grarartee that the
powers which are enjoyed by ore
organ would. be properly used for the
berefit of the people. Therefore,
an attempt has been mace to strerg-
then those checks and balarces
ofthe judiciary agair st the executive,
agairst the other organs ard so on,
butin a balanced way, ar.d, therefore
many provisions seek to restore thos
powers of the jutticiary which migh
have been taken away.

Then, Sir, there are other provi
sions like the provisior, for instarce
under article 356, regarding i
position of the Presicdent’s Rul
Earlier, Sir, it was provided that th
President’s Rule could cor tinue for
period of three years and it we
felt that there was no justificatios
because, after all, in a quasi-feder
Constitution, when the States a
entitled to run their own affai
which are assigned to the States 1
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the Constitution, the ifnterference by
the Centre, for the purpose of over-
riding the will of the people of the
¥ State, should beof a minimal charac-
ter. Of course, Sir. . . .

SHRI BHUPESH GUPTA : It
should be totally abolished.

SHRI SHANTI BHUSHAN :
Sir, we will wait for the day when
Shri Bhupesh Gupta isableto doit.
Sir, he has pledged, since he loves
his role in the Opposition so much,
he hastakenavow that he would
never desert the Opposition bench-
es. Of course, Sir, this kind of
ideas of his are very interesting to
hear, but they arenot practicable.

SHRI BHUPESH GUPTA 1
Many such ideas we have been
preaching and we have preached
such ideas twenty years ago.

SHRI SHANTI BHUSHAN :
So, Sir, a very good step has been
taken and I hope that Shri Bhupesh
Gupta would appreciate itand wel-
comeit. Isay this becausethe phi-
losophy behind this idea, behind
this change, is this that if certain
conditions arise in a State on
accountof which. . .

SHRI BHUPESH GUPTA
Your philosophy is such that I have
been asked to choose between raping
and molestation. We want neither
raping nor molestation.

SHRI SHANTI BHUSHAN :
So, you won’t choose? You will
have both ? Sir, if Shri Bhup=sh
Gupta has these feelings, has these
feclings only about these ideas,
then I can say only this much. Of
course, I do recognise that he is a
bachelor and so, he might not under-
stand the difference between moles-
tation and raping and we can very
well appreciate his handicap when
hespeaksofmolestation and raping.

SHRI BHUPESH GUPTA
No, Sir, Regarding molestation
and raping, see what happens in
the Janata Party.
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SHRI SHANTI BHUSHAN:
No raping?

SHRI BHUPESH GUPTA:
What happened the other day?
The Suresh Kumar incident is:
there.

SHRI SHANTI BHUSHAN :
Inany case, Sir,this is not the forum
for any confession and we will not
take notice of that.

Now;, Sir; the philosophy behind
this change as it is being sought to
beintroduced here is that even if the
President’s Rule has to be imposed
in a State because the constitutional
macihnery has broken down, there,
it should only be for the purpose cf
bringing into existence another re--
presentative  Government in that
State, namely, for the purpose of
going ahead with the elections. T
am happy to referto in thisconnec-
tion to the period which has gone
by, the period sincethis Government
took over office, during which,
whenever the President’s Rule had
to be imposed in a State, immediate
elections were ordered in that State
so that a new popular government
could be installed with the minimum:
possible delay. A question may be
asked : In that case, why this maxi-
mum period of one year instead of
three years which was there earlier ?
Onemight askasto why it is ncces-
sary to have this provision for one
year and my reply which I would

- like to give in anticipation of that

question is this : Sir, India has so
many  States and it is well
known thatthere are certain seasons
in which elections are ngt possible
in certain States. In fact,thereare
States in which elections are possible
only in certain seasons. Therefore,
whileon a practical plan, normally
such a situation would arise in which
it would not benecessary to have
the President’s Rule except for a
period ofavery few months, a theo~
retical situation is possible to be
contemplated in which there might
be some States in which elections
are possible only a in a particular
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season and the President’s
rule may come on the heels

of that season and it would be not
possible to hold the elections
except when that particular . season
comes again. Therefore, this maxi~
mum period of one year has been
contemplated because in one years
every season will come.

Itis not possible to have a year in
which every season would notcome
at leastonce, and thereforeth is maxi-
mum period of one year has been
contemplated in this provision, so
that as soon as possible, the election
maybeheld. Andthisperiodofone
year would beth e maximum, except
during the period of emergency,
where alsotheElection Commission
will certify that on account of the
emergency the conditions are such
thatitis notpossibleto hold elections
at that time. Then only this period
ofone year can be exceeded during
the period of emergency only on a
certificate being given by the Elec-
tion Commission that it was not
possible to hold election. There-
fore, Sir. . . .

SHRI YOGENDRA SHARMA
(Bihar): Will thehon. Minister tellus,
if there cannot be President’s Rule in
the country, why should there be
President’s rule in a State ?

SHRI SHANTI BHUSHAN :
Perhaps thehon. Member wants to
cross-examine me. In that case,
he should wait for another forum
where he will get an opportunity to
€ross examiine me, if he is interested
inthat. Ifheisinterviewing me for
sort of offering me a job, then I
would be glad to be interviewed at
some other place. (Interruptions)

SHRI B. N. BANERJEE : He
does not like President’s rule as
much as we do not like it. But, Sir,
if he has provided two-thirds app-
roval by the Houses of Parliament,
so far as emergency under article 352
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is concerned, why did he not pro-
vide two-thirds approval by the
Houses of Parliament for President’s

A
rule? ~

SHRI SHANTI BHUSHAN:
May I try to answer the question
which the hon. Member was pleased
to put, namely, if President’s rule’
can be contemplated in a State, why
should it not be contemplated for
the Centre?  Now, it is:
clear that the most important
feature of the Constitution is:
democracy, namely, the will of"
the people. It is also accepted that
India is one integral whole, although
it has unity in diversity. But demo-
cracy is the most important feature
and we do not want that in any cir-
cumstances there should be any au-
thoritarian regimeanywhere. Now,
the whole question is that even sog.
far as the Central Government is
concerned, the Rajya  Sabha is
concerned . . . (Interruptions). So
far as the democratically elected
Government is concerned, it cannot
besaid that if there is President’s
rule, namely, the rule by elected
Government . . . (Interruptions) it
is negation of democracy. But if
wehavePresident’s ruleatthe Cen-
tre, it would be a negation of demo-
cracy. Itis not a negation, if there
is President’s rule in the State for a
shortperiod...(Inzerruprions). There-
fore, my answer is thatone would
negate democracy, the other does
notnegate democracy. But evenat
the State level. . (Interruptions).

Another safeguard which has
been soughtto b:previded in this
Bill anid which is based on th ¢ exper-
ience of'a couple of'years back is. ..
(Inrerrup:ions)
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SHRI SHANTI BHUSHAN :
Sir, the hon. Member, Shri Kalp
Nath Rai wants me to blush as a
coy bride, I am unable to do
SO . . (Interruprions).

Now, Sir, a very important pro-
vision is sought to be introduced
by this Bill. That is in regard to
the publication of Parliamentary
proceedings, because, Sir, the voice
of the Houses of Legislatures is the
voice of the nation, and that voice
cannot be stifled. If there can be
censorship on the proceedings
of the Houses of the Legislatures,
it stifles the voice of the nation.
And, therefore, Sir, the safeguard
is also sought to be introduced in
the Constitution so that the publi-
cation of the Parliamentary pro-
ceedings will always be possible.
It is to ensure that no one shall
put any restriction on the publi-
cation of parliamentary proceedings
because so long as the people know
what goes on in Parliament, till
then th eir democracy is safeand that
era of terror and fear would not
be there because the Members will
speak in Parliament to defend
the rights of the people and the
people will also know as to what is
happening in the country. There-
fore, it will not be possible to pro-
duce that kind of period of which
nobody can be proud of in this
country. -

SHRI BHUPESH GUPTA :
Provided the Presiding Officer does
not expunge.

SHRI SHANTI BHUSHAN :
Sir, another important provision
in the Bill is in regard to the amend-
ment of the Constitution. Sir,
1 quite appreciate that whenever
there is a new innovation, h owso-
ever valuable, there are bound to be
some anxicties, some apprehensions,
some doubts and so on. Therefore,
if there have been some doubts in
that regard. I can only attribute
them to my incapacity of not being
able to project the idea of referen-
dum as properly as, perhaps, I
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should have or I should have been
capable of doing. I would regard
it entirely as my failing in not being
able to project the idea preperly.
Otherwise, this is a very important
safeguard which is sought to be
introduced.  Sir, there have been
periods and this country has seen
a enactment like the Constitution
(Thirty-ninth Amendment)  Bill
being enacted in which certain
functionaries were sought to be put
completely above the law.  This
House has alsc seen the Constitu-
tion (Fortieth Amendment) Bill
being passed because that part
of the 30th Amendment Bill was
struck down by the Supreme Court
and that Bill was not proceeded with
thereafter in the other House. But
the Bill had been passed by a
House. That Bill provided that
important functionaries like the
Prime Minister, the Speaker, the
President, the Vice-President
and the Governors would be above
the law whatever crimes they might
commit. My hon. friend, Shri
Bhupesh Gupta, was referring to
certain crimes just now. Even if
those crimes, not only those crimes,
but any other crimes also, are com-
mitted by these high functionaries,
whetherthose crimes are committed
during their office or before it,
during the period they occupied
those Chairsor beforethey occupied
those Chairs, they would have a
life-long immunity. If a person
becomes a Governor for a day,
then he can get away with all the
crimes that he might have commit-
ted during his past life. In other
words, it means that those
high functionaries must have a
licence, a constitutional right, to
commit those offences. How it
was thought that it would be in
public interest if they had the right
to commit these offences against
the Penal Code, etc., I do not know.
Perhaps, Shri Bhupesh Gupta would
be able to throw better light on this

question because of his ingenuity
and long experience.  Sir, it is
true that the constitution makers
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conteinplated that there should be a
procedure for the amendment of
the Constitution and they contem-~
plated that normally two-thirds
majority in both the Houses alone
should be able to provide sufficient
safeguard. They thought, in their
wisdom, that that was a safeguard
which was quite enough. In
certain other respects, when there
were provisions which impinged on
the Centre-State relations of the
quasi-federal structureofth e Consti-
wution, they also contemplated that
in addition to being passed by two-
thirds majority in both the Houses,
the proposed amendment should
also go to the States for ratification
and should be enacted only after it
was ratified by more than half of the
State Legislatures. These were
the safeguards which the Constitu-
tion makers, in their wisdom, had
contemplated.  But, Sir, perhaps
they could not envisage and I do not
blame them that they could not
envisage that there may come a time
when two-third majority in the two
Houses, in certain situations, in a
certain atmosphere, in a certain
period of time, might enact such a
provision by making an amendment
to the Constitution which might
not really be in the interest of the
people. And, therefore, Sir,
the question was : Should there be
a safeguard in the Constitution so
thatallthesethings which are sacred
in the Constitution like  demo-
cracy, like adult franchise, like free
and fair elections, like basic free-
doms, etc., before these things are
destroyed, whether the people
should also have avoice ?

SHRI BHUPESH GUPTA :
Thereisone question here. In the
opposition leaders’ meeting, many
of us suggested that the cabinet-
cum-parliamentary system should
also be put in the category which
would require additional sanction
through a referendum. Why
have you left it out when you are
speaking so much of the cabinet-
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cum-parliamentary system ? Why
is it not included along with the four
or five items which you have in-
cluded ?

]

SHRI SHANTI BHUSHAN :
I will deal with that poinc also,
Sir, the idea is that the referen-
dum cannot be contemplated as an
everyday measure,  Referendum
must not be contemplated when
a requirement would be so vague
and it will be difficult for anyone
to say whether this particular pro-
posed amendment comes within
the infringement of that clause or
not. Therefore, certain such basic
things had to be stipulated for the
purpose of referendum which would
be absolutely basic. But once
democracy and adult franchise, etc.
have been secured, once free and
fair elections have been secured,
then in that case, the two-
thirds  majority  itself, and
ratification by the States itself is a
guarantee. For instance, so far
as the federal part of the Consi-
tytion is concerned, Sir, the federal
part is not onc way. There are
certain subjects which are assigned
to the Central List, there are certain
subjects which are assigned to the
State List, and there are certain
subjects, which are assigned to the
Concurrent List, and so on. Now,
whether one subject from the Cen-
tral list is taken to the State List or
one subject is taken {romthe State
List to the Union Listor even one
subject is taken from the Concurrent
List to the State List or the Central
List, well, one may say, there is
some change in the quasi-federal
structure which was contemplatec
by the Constitution. But wheneve;
there was some re-adjustment of a
small kind, and if the requirement
was that there must be a referen-
dum and then only that little ad-
justment can be made, so far as the
basic interests of the States are con-
cerned, the provision which re-
quires ratification by more than half
of the State Assemblies is a guaran-

L)
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tee, namely, that it will not be
done, the States’ interests are sought
to be securrd by that require-
ment of ratification by the State
Legislatures. But, Sir, if this pro-
vision of referendum had included
something which wouldhave brought
in every little change here and
there, then, Sir, the referendum
could have been successfully bran-
ded as an impractical measure. So
long as democracy is safe, so long as
the rights of the people are safe,
so long as particularly the adult
franchise is safe and free and fair
elections are safe, oneis not to be
afraid of. The only danger was,
the two-thirds majority in a certain
situation. ..

SHRI BHUPESH GUPTA :
< Sir, here I have got the original
plan, ‘A fresh look at our Constitu-
tion’ which was circulated during
the first months of emergency to
replace the Parliamentary-cum-
Cabiret system by the Presidential
system. I kepntit with me all these
vears.  Sir, having regard to that
experience and what has happened
in Sri Larka —by a stroke of pen,
there the svstem is changed from
the parliamentarv-cum-cabinet svs-
tem to the presidential system —
why are vou not including the safe-
grard also for retainirg the parlia~
mentarv-cum-cahinet system when
the Council of Miristers and the
Prime Mirister are resporsible to
the Lok Sabha ?

SHRI SHANTI BHUSHAN :
Qir, T am rot aware of the reason
whv Shri Bhupesh Bahu has lost
self-confiderce. He will continue
to he a Member of the Rajva Sabha.
at least till the middle of the next
century, Sir, and, therefore, so fong
as he is here, he will se¢ to it that the
two-thirds majoirty in the Rajya
Sabha rever passes an amendment
to the Constitution which will not be
liked bv the people.  Therefore,
that itself is an ample safeguard so
far as these amendments are con-
zerned.

1036 R.8.—3
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SHRI P. RAMAMURTI
(Tamil Nadu) : You will pleage
remember that ir the meeting of the
leaders of all parties, the Govern-
ment  itself, including you,
agreed to the suggestion that the res-
ponsibility of the Cabiret to the
Parliament will form ope of the
broad featvres. That js agreed
to there, i )

SHRT SHANTI BHUSHAN :
T think there is a misconcention. T
thirk there is a total misconcevtion.
Thavegreat respect for ShriRama-
murti and T do not think rthat the
woulldsavanything consciouslv which
is pot quite accurate. Therefore,
I car only attribute it—he rot being
so familiar with mv gestures—~to the
fact that he must have misunder-
stood some of my gestures. This
was rever agreed to. I guite recog-
nisethatthev advarced this argument,
thev made this suggestion, hecause
various suggestions were made. but
it was never agreed to. Every time
we used to maintain minutes, and
Shri Ramamurti also, because he is
a very careful parliamentarian, I am
sure, must hsve maintained the
minutes of the meetings that he
attended, and if he would just bother
to consult his minutes, he would also
bear me out that this was never
agreed to. This was a suggestion
made but it was not agreed to.
Otherwise, if it had been agreed to,
I would have been the last persor to
go back on it. Certainly  not.
This was a suggestion and it was
said that every suggestion that was
made would be considered but it was
not agreed to. For instance, some-
thirg was said about the federal
structure, that this is a matter which
should go for referendum but even
this was not accepted to. After all,
if two-thirds majority in the two
Houses of Parliament would reflect
public opinion, then so long as de-
mocracy is secure, so long as adult
franchise is secure and so long as
free and fair elections and secure,
let theho~. Members have confidence



67

(Shri Shanti Bhushan]

in the elected reoresentatives.
(Interruptions). If that
era of fear cannot be reproduced,
nothing can be done by anybody
unless it is really acceptable to the
people. That is the real safeguard.

SHRI K. V. RAGHUNATHA
REDDY (Andhra Pradesh) :
Normally, Sir, I am rot used to
intervene in matters when a Minister
is speaking. But this is not an un-
important mattet. This is one of the
most basic features of the Consti-
tution of India because the Council
of Ministers being responsible to
Parliament envisages the existence
of a Parliament and the Council
of Ministers. Mr, Shanti Bhushan
himself had given g illustration, the
manner in which the Constitution
was sought to be trampled upon
and changed basically in respect of
the privileges of certain personali-
ties, I am perconally aware how
the Constitution was sought to be
changed and the parliamentary
system was sought to be changed
from the parliamentary system,
which holds the Council of Minis-
ters responsible to itself, 1o a presi-
dential system. In such asituation,
I am all in support of the principle
of referendum because if any party
can have a two-thirds majority in
Parliament and if a three-line whip
could be issued, notwithstarding all
the dissenting voices because a
Member is expected to be loyal to
the three-line whip ard obey, then
the Constitution can be changed
within 24 hours, and it does not take
even one week to do it.  (Jrueerrup-
tions). Keeping such a situation in
view, I would urge upon the Law
Mirister to seriously consider this
question. It is much more import-
ant than even the independence of
the Supreme Court. Becavse in
the absence of a Parliamernt and the
Council of Ministers responsible to
it—even the Supreme Court, not-
withstanding the fact that the Su-
preme Court has been given an in-
ependent status, or even the judi-
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ciary—cannot keep up their inde-
pendence. We have seen it and

we want to prevent this thing ~»

happening. I would like the Law
Minister not to treat this as a
smallmatter butto take it as a very
serious question, apply his mind to
itand come out with necessary
proposals because we are painfully
awareof the proposalsto changethe
parliamentary system into a presi-
dential system.  Thisis nota small
matter.

SHRI SHANTI BHUSHAN :
Sir,may I ask the hon. Members
to cooly ponder ? Firstly, a two-
thirds majority in the two Houses
of Parljament would be necessary to
do any such thing. Apart from
that,Sir, so long as theelections

are secure, so longas the adult .

franchise is secure if any Govern-
ment tries to do any such thing
against the will of the people, it
would bhe thrown off. Even the
earlier Government, it has been
seen, when it did anti-people things,
was thrown off. Therefore, the real
thing which is to be safeguardel
is that elections may not be done
oway with, adult franchise may not
be done away with. So long as that
is secure, the people can always inter-
vene and say even if somsthing has
been done even by a two-thirds
maijority in the two Houses, we do
not like it and therefore we will
throw out those people who voted
for it and have other people who are
committed to a different kind of a
thing. The other difficulty is
that if you introduce this flexible
vague thing, namzly, Parliamen-
tary system . . .

I P.M.

SHRI BHUPESH GUPTA :
Parliamentary-cum-Cabinet systen.

SHRI SHANTI BHUSH \N :
Yes, Parliamentar-cum-Cabiret
system; what exactly the particular
change would be deen21to be en- -
braced by this Parliamentary-cur -
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Cabinet system ? T would appeal to
Shri Bhupesh Gupta to ponder
over it. - }

4

SHRI BHUPESH GUPTA
I pondered over it.

SHRI SHANTI BHUSHAN :
And in the amendment even pro-
posed by him, he would say : Yes,
this does not affect the Parliamen-
tary-cum-Cabinet system but there
maybe somebody else sitting some-
where who might say on the basis of
a clever argurent bva lawver that
it does affect the Parliamentary-cum-
Cabinet system and, therefore, this
Constitution amendment is struck
down.

SHRI BHUPESH GUPTA :
We had the change-over from the
French Fourth Republic to the
De Gaulle Corstitutionr, We have
that experience.

SHRI SHANTI BHUSHAN :
I am ending my speech. I may not
dwell at length. Of course,
the period of five yéars which had
been increased to six years as the
life of the Legislative Assemblv and
the Yok Sabha is again sought to
be brought down to the original
position of five vears and I hope that
this will be aopreciated by all sec-
tions of this House.

Thern, Sir, Article 257A  which
contemplated the Centre having the
power 1o serd armed forces from the
Urior in a S*ate without the con-
sent of that State, was also a feature
which was interfering with proper
Centre-State relations.  So, that is
also sought to he deleted,

Then, the provision for election
disputes of the President and the
Prime Minister where it is stated
that the forvm for determiring the
slection disputes in the case of these
high functionaries would be of a
iifferert character thar the normal
‘orum in the case of other Members
f Parliament, i also sought to be
lone away with,

—_——
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So far as other changes are con-
cerned, it is not necessary for me to
deal with them at this stage.

With these words, Sir, I hope that
all sections of the House will support
this Bill unanimously and without
dissent. Thank you very much.

The gestion was proposcd.

MR CHAIRMAN : Now, the
House. .

SHRI BHUPESH GUPTA
One question to ask, Sir. Moy I
know that the Government will
go to the other House to seek the
concurrence of the other House for
the amendments proposed by us ?
Sir, this House is considering
amendments to this Bill, We
are thinking of improving this Bill
and amendments have been tabled.
Whatever amendments we pass for
improving it and for further streng-
thening its democratic content, do
I take it that this Government will
respect the views of this House and
will go to the other House to seek
their concurrence ? Do I have this
assurance ? I have said it, Sir,
because I have understood it from
a very reliable authority.

MR. CHAIRMAN : The
House stands  adjourned till
2 P.M.

The House then adjourned
for lunch at four minutes past
one of the clock.

The House reassembled after
lunch at five minutes past two of the
clock, The Vice-Chairman
(Shri Arvind Ganesh Kulkarm‘)
in the Chair. ;

SHRI BHUPESH GUPT{ :
Sir, I hope you are happily seated.
Sir, T was speaking earlier but T was
interrupted and the Chairman ad-
journed the House. All T wanted
to know from the Minister was,
whether they will accept all the
amendments. . .. -
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SHRI SUNDER SINGH
BHANDARI : Sir, when his turn
comes he can make all his points and
get the reply.

SHRI BHUPESH GUPTA
Otherwise, this all will become in-
fructuous. We have tabled 2 num-
ber of amendments.

THE VICE-CHAIRMAN (SHRI
ARVIND GANESH KUL-
KARNT ): To what you are
referring ¥

SHRI BHUPESH GUPTA
Weare tabling a number of amend-
ments. As is well known, we in the
Rajya Sabha are in a majority and it
is possible for us to get the amend-
merts through. We would like to
know, what will be the attitude of the
Government towards amendments ?
As 1 said, we want 1o finish it by
3oth so that on 21st the Bill as amen-
ded can be taken up by Lok Sabha
for its comcurrence. Now, Sir, I
understand that the Government is
prepared to agree whatever amerd-
ments we make except in the case
of interral emergency. Thisisthe
attitude they seem to have. 1 donot
krcow, he krows it very well. He
may know it and I have reliable in-
formation. The Government has a
political instructior that if the
Rajya Sabha does rot accept the pro-
vision for internal emergency for
armed rebellion and eliminates the
provision for irternal emergency,
as we want—there should not be a

provision of internal emergency—
the Government is thinking of not
proceeding with the Bill in this
House and drop it in the same way
as they dropped the Banking Com-
missions’ Bill. At the third reading
stage they will not move it.  If that
is so, the whole effort will te in-
fructuous. Therefore, I say, we
should be very clear. This isa very
fundamental question of parlia-
mentary procedure and practice.
Government should tell us. There
Isan attempt to blackmail the oppo-
sition. Wehavebeentold :  Accept
our position for armed ebellion
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internal emergency or be ready that
we will not move the Bill at all.
I am not naming anybody, but I say
that I have very reliable information.
I say that with all the authority that
I can command. Sir, in such
matters you should take their view.
The Government is prepared to
even agree to the amendment with
regard to the referendum clause.f
They will ask the other House to
accept it. Here we say, only
the external emergency, and the
clause, namely the armed rebellion]
internal emergency clause should
be deleted. But they say that they
will not then proceed. Sir, herelis
an anticipated blackmail. Whatjis
the position ?

THE VICE-CHAIRMAN (SHRI1 -
ARVIND GANESH KUL-
KARNI) : I would request, when
the time comes you make your
points.

SHRI SHANTI BHUSHAN ¢
Shri Bhupesh Gupta has raised this
point. I would like to take two
minutes of the House to deal with
it.  Since he has gone on record
for saying it,

Now, Sir, Shri Bhupesh Gupta
has talked of blackmazil. But let me
make it clear that the Govern-
ment does not believe in black-
mailing anybody, but at the same
time the Government also does not
believe in being black mailed.
So, neither it will blackmail nor will
it be blackmailed. So far as its
attitude in regard to amendments
is concerned, of course, many a time
Shri Bhupesh Gupta puts the cart
before thehorse, and I do not mind,
let him put the cart before the
horse, but the attitude of the Go-
vernment in regard to amendments
will not be a general attitude. Itis
btound to depend upen what the
amendment is.

But let me'make it clear.  The
Government has come forward witt
certain proposals to amend th
Constitution. The constitu

_<fi
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tional position is that a 2/3rds
majority in both the Houses is
required to amend the Constitution.
Therefore, if any of the proposals of
the Government is not accepted
by a 2/3rds majority in both the
Houses, it fails, we accept that posi-
tion. But at the same time, the
opposition also which is in a
minority in the other House cannot
insist that any particular amend-
ment that they like they will move
and the Government must accept it.
And if their amendment to the
Constitution is also not acceptable
to the two-thirds majority in both
the Houses, that also does
not go through. That is the posi-
tion. Whichever amendments pro-
posed by us they want to support,
let them support; and whichever
they wantto oppose, letthemoppose.
We accept their right to do so,
but they cannot force an amend-
ment on us and say : “Well,
because we want it, therefore, you
must accept it”. That is the
position.

SHRI BHUPESH GUPTA
No, Sir. On a point of order.
He has completely distorted me.
We are giving amendments to the
Bill within the rules. We under-
stand thatthe Government’s decision
is that they will accept, if we pass
in this House any amendmen:.
They will agree to it. They will
not say : ““We do not move the
Bill.” They will move the Bill and
try the other House. But my in-
formation is this : if we, by a
majority, do away with the provision
for internal emergency even for
armed rebellion, the Government is
thinking of getting up in this House
and saying : ‘“We do not movethe
Bill in the third reading’”. The
fate of the Bill will be that of the
Banking Commission Bill which was
stuck up in the House. This is the
plan.

THE VICE-CHAIRMAN
(SHRI ARVIND GANESH KUL-
KARNI) : Mr. Gupta, the time
has not yet come for this.
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SHRI BHUPESH GUI1TA
Sir, have you got my point ?

THE VICE-CHAIRMAN
(SHRI ARVIND GANESH KUL-
KARNI) : Yes, I get the point.
May I request for the cooperation
of all the Members ? There is a
long list with me and all the parties
have agreed that every Member
will not take more than 15 minutes.
I should not be obliged to ring
the bell and I hope everybody will
complete his speech before 15
minutes. Now I call upon Shri
Pranab Mukherjee to speak.

SHRI PRANAB MUKHER]JEE
(West Bengal) Mr. Vice-
Chairman, Sir, we are going to con-
sider amendments to the Constitu-
tion. While making his prelimi-
nary observations at the introduction
stage, the hon. Minister of Law
wanted to draw the attention of
the House to some oftheimportant
features of this Bill where they
wanted to improve upon.

Sir, we do agree with some of
the proposed amendments, but in
respect of some, we have very serious
reservations. When I was listen-
ing to the observations of the hon.
Minister, it came to my mind that
there is a peculiar atmosphere in
which today we are considering
these proposals. Whenthe Minister
stated that he wanted strengthen
the parliamentary institution and
democratic  functioning in the
country in a purposeful way, it
simply reminded me of thehappen-
ings on the floor of this House. I
am not saying this in anger but with
sadness that in spite of the best
efforts of all of us —all the Opposi-
tion combined—we could not get
any favourable reaction from the
Governmentto the Motion adopted
by us. Even we were not treated
with common parliamentary eti-
quette to have the authenticated
version from the Government and
the Treasury Benches as to why
two members of the Council of
Ministers belonging to the Cabinet
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rank and four others belonging to
the junior rank were directed to
resign.  Sir, in an  atmosphere
when an authority created by the
administrative decision, functioning
under the Statute passed by Parlia-
ment, is going to enquire into the
propriety of a decision taken by
Parliament, to say at the same
time, that the provisions which the
hon. Law Minister is proposing
will strengthen the system is, I am
sure, expecting too much. Coming
to the very important provision, the
amendment which he tried to im-
press upon the House by resorting
to arguments that he is going to
bring in some new idea, he asked
the members to give serious thought
to it and give their seal of approval
to his proposal. Sir, I do not claim
to be a lawyer nor do I have the
capacity to be so. Butasanordinary
student of the Constitution with all
the humility and modesty which I
have at my command, I can say the
provision of the amendment of the
Indian Constitution is, perhaps,
one of the best.  Sir, the blending
of flexibility and rigidity which
were designed by the fathers of the
Indian Constitution give a noble
feature to it and the necessity
of amending it works not because
of any political expediency but
because of certain happenings and
observations made in a peculiar
way to interpret the Constitution
and an attempt is made to indict
certain elements which the makers
of the Constitution never contem-
plated. It was found necessary to
indicate the supremacy of Parlia-
ment which represents the will of
the people and which has been
-attempted so eloquently by the
hon’ble Law Minister’s amendment
in the Constitution (Forty-Second)
Amendment Bill,

Sir, in a parliamentary system
and particularly in the Indian con-
text which is not a federal structure
in the classical sense of having a
federal structure with unitary bias
having more power concentrated at

.
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the Centre resorting to parliamen-
tary system of government making
the executive responsible and res-
ponsive to the people through the
elected House, it was found necessary
to have the supremacy of Parliament
the supremacy of the legislature
elected by the people.

Sir, is the argument on which
the hon’ble Law Minister dwelt
upon, taking for aigument’s sake
certain aberrations which took place
at a certain time, to te left to the
judgment of the people who are the
ultimate masters, or some artificial
mechanism has to be inverted
and inserted in the context of the
Constitution to take ceie of that
measure is the mcot cuesticn.

Sir, while making his observa~
tion on the emergency provision
the hon’ble Law Minister tried to
emphasise that authoritarianism
will never be repeated and the
political jargons which they aie
used to make inside and outside the
House he attempted to use, some
of them. I would not like to go
into the background or details of the
situation under which it was neces-
sary in his own words to save demo-
cracy, to put democracy on rails,
when the elected Members of the
legislature were forced to resign,
when the functioning of the supreme
sovereign legislative body of the
country was made—impossible,
when the demand was raised on the
streets to dismiss the governments
having the confidence of the elected
representatives of the people res-
ponsible and responsive to them if
certain aberrations took place in the
democratic system, parliamentary
form of government where certain
remedial measures are necessary.
That is a matter to be thought of.

Sir, when the Constitution was
framed, many important Mem-
bers of the Constitutent Assembly
suggested that taking opportunity
of the weaknesses and loop-holes
in the docvment—every dccument
must have certain loopholes—
somebody may contemplate that it
might have the fate of the Weimar

A -
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Constitution in the early thirties
in Germany. But it is not merely
a guarantee inserted in the legal
languagein the contextofthe Consti-
tution. What is more important is,
what democratic culture we develop,
what democratic norm we practice,
what democratic usage and customs
we resort to. And, Sir, it has been
established that they are the biggest
beneficiaries in the process. The !
people of this country are alert and
they would not like you to resort
to any infringement of their rights,
and if they feel that their rights are
infringed upon, they can react
and they can react properly and |
rightly. |
i

Sir, I am the first speaker and 1
would like to have some more time
which could be adjusted against
the time of speakers from my party |
and, therefore, you need not disturb
me by consulting your watch.
Therefore, Sir,. ..

SUNDER  SINGH
Will he agree to

SHRI
BHANDARI :
that ?

AN HON. MEMBER :
yes.

Yes,
/

SHRIPRANAB MUKHER]JEE:
That is my business—not your
business.

SUNDER  SINGH

All right.

SHRI
BHANDARI :

SHRI PRANAB MUKHER]JEE!
Therefore, Sir, I would like to
suggest to the hon. Law Minister
to keep it in mind. ,

In regard to the Directive Princi-
ples we made some amendments.
Why did we make those amend-
ments ? Many a time it has been
said that these rights are not justi-
ciable, and law courts have made }
their pronouncements. Itisnouse |
going through the Constituent .
Assembly debates and  finding
quotations from Dr. Ambedkar or
Pandit Jawaharlal Nehru or other
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illustrious makers of the Constitu-
tion, but each and every one
ofthem had admitted—--I would not
like to waste the time of the House
by merely quoting their observa-
tions—that those are the instru-
ments of instructions to the States
to be implemented in executive and
legislative functioning and, in that
process, even if they come into
conflict with the Fundamental
Rights, they should be treated in
preference to the  Fundamental
Rights. Thatis why we wanted
all the Directive Principles to be
given overriding importance coms=
pared to the Fundamental Rights.
But what you are trying to do by the
amendment is just to go back to the
position  of status quo  anre.
That only means article 39 which
has been already  incorporated
before the 42nd Amendment and
you are trying to go back to that
position. We are opposad to it.
We want that all the Directive
Principles should have overriding
priority over the  Fundamental
Rights,

Sir, the concept of rights has
changed. I am happy today that
the hon. Law Minister came for-
ward with the rrorosal that he is
deleting article 31 and article 19,
clause 1, sub-clause (f), from the
Chapter on Fundamental Rights.
Sir, you were a Member of the
House at the time when the 24th
Amendment was passed. One of
the major constituents was Dr.
Bhai Mahavir—I don’t find him—
of the Janata Party. When the 24th
Amendment was passed, he was
speaking from this side and their
political proposition was almost in
line with the 17th century gpolitical
thinker, John Lock, that three
rights are inalienable—right to life,
right to liberty and right to pro-
perty. I am happy today that while
making his o bservations, Mr. Shanti
Bhushan has been able to influence
one of the major constituents of
theJanata Party within seven years—
from 1971 to 1978—that the right
to property is not an inalienable
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right, that the right to property
is subject to changing social condi-
tions with reference to changing
socio-economic relations. Therefore,
no right is fundamental. Every
right is related to the particular
soCio-economic conditions and it
changes with the passage of time,
with the new approach, with the
new development which takes place.
Therefore, it is absurd to consider
that if the society in its collective
wisdom does think it necessary
to make any change for the better-
ment of the maximum number of
people to give greatest benefit to
the greatest number of people,
a constitutional provision should
come and stand in the way. The
same attitude we have and that is
why we wanted to give an over~
riding priority so far as the Direc-
tive Principles are concerned, is-
a-vis the Fundamental Rights. Judi-
cial pronouncements are there. I
would not like to quote the obser-
vations of Justice S. R. Das in the
Dorairajan case. I would not go
into the Supreme Court judgment
which was pronounced in the case
of Kameshwar rersus the State of
Bihar in the earlier days and the
latest one also. But I would like
to emphasise, through you, Sir,
that no right is fundamental, every
right is relative with the concept
of time; with the change of time,
it assumes a new direction, a new
dimension and a new meaning. Sir,
with your permission, I would
like to remind the hon. Law Minis-
terof a very peculiar and interesting
illustration before us. If I remember
the year correctly, it was in 1763
when a Private Member’s Bill was
forced trying to bring a Resolution
in the House of Commons for the
abolition of slavery. The motion
was opposed because some people
thought that the right to maintain
slaves was a proprietory right and,
therefore, was an inalienable right
nnd it could never be undone,.
No body, whichever political philo-
sophy one may belong to, is agree-
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able to this proposition. We have
seen how the concept of Divine
Right claimed by the Stuart and
Tudor Kings had to be conceded
to the rights of the bourgeois so-
ciety, feudal society. Feudal society’s
rights had to be conceded to the
bourgeois society. But with the
change of the socio-economic re-
lations the conceptof rights changes.
So we do oppose the proposed
amendment to push back the Direc-
tive Principles to the old position
which it had before the 42nd
Amendment.

Sir, another provision which he
is trying to include in his amending
proposals is to do away with the
administrative tribunal. What was
the necessity of the administrative
tribunal ? Large number of cases
of even ordinary transfers, postings,
fixation of seniority in various ad-
ministrative departments were stal-
led because of the writ petitions in
the High Courts or any other courts.
I do not know how the larger sec-
tions of people are affected if one
particular officer is posted some-
where or if his seniority is being
challenged. And what is the neces-
sity of bringing in the highest
court, the Supreme Court, and the
High Courts in this matter, if not
to delay the process inordinately.
Today they arein administration,
they will feel it. Therefore, it was
thought necessary to have adminis-
trative tribunals to sort out some
of these issues. This is not the only
item. There are some more items to
take care of it. But unfortunately
they feel that this should not be
there. It would perhaps be an in-
fringement upon the Fundamental
Rights of the person concerncd.
So itshould beabandoned. Sir, the

emergency provisions, Mr. Shanti
Bhushan has tried to improve upon
and very courageously he has said
that so far as the imposition of the
President’s rule for failure of the
administrative machinery in the
States was concerned, the Preident’s
rule should bz extend-d tothe States
only foroneyear, The present Cons-

& .
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titutional provision is for three
years. And he is contemplating
that we shoula give a chance to the
people to have their own Govern-
ment. Nobody denies this princi-
ple. When somebody wanted to
know, very skillfully he tried to
avoid the question. Since the 26th
of January, 1950 to the 24th of
March, 1977, could you give one
instance, Mr. Law Minister, where
the President’s rule was extended
to two years in any State. In 15 to
20 instances the President’s rule
was extended. Everywhere you will
find that it was for 6 months, 8
months, I year or in one or two
cases it might be a little more than
one year. If I remember correctly,
in Kerala once it was for more than
one year,

SHRI P. RAMAMURTI: In
Tamil Nadu also it was extended to
more than one year.

THE VICE-CHAIRMAN
(SHRI ARVIND GANESH KUL-
KARNI): Mr. Mukherjee, vou
should wind up now.

SHRIPRANAB MUKHERJEEt
I am winding up within two minu-~
tes.

That too, at the interval of six
months you were to seek the ap-
proval of Parliament. That pro-
vision was there. Today you are
saying that without the permission
of the State Governments you are
not sending the armed  forces.
Whatever the Constitutional pro-
vision, the practice was that without
the consent, without the approval
of the State Government, even in
a situation in which we were con-
fronted by the party of Mr. Rama-
murti, when the defence installa-
tions were gherao ed day-in-and-day-
out and the integrated steel plants
were gheraoced day-in-and-day-out
in West Bengal, because the West
Bengal Government did not agree,
even the Industrial Security Force
could not be posted not to speak
of the Army, not to speak of other
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Police Forces. These are the points
you have to keep in mind. Fissipa-
rous separatist tendencies are com-
ing up; until and unless you have
some direction in a country like
this, perhaps, you will not be in a
position to control.

SHRI B. N. BANERJEE: Do
you still want that power to remain
with the Centre ?

SHRIPRANAB MUKHERJEE:
What was the exact provision, I
would like to be retained.

SHRI B. N. BANERJEE: I am
not saying why it was brought in.
I am asking you the gquestion: Do
you still. ..

SHRI PRANAB MUKHERJEE:
I am opposing. Mr. Banerjee, you
have not listened to me. I am
opposing to deletion of this parti-
cular clayse. I am leaving it to the
discretion of the Government of
India. I am very frank about it.
I have no hestitation to tell you,
it may be necessary. It may be
necessary to stop the fissiparous
tendencies; it may be necessary to
stop the secessionist tendencies. It
may be necessary.

SHRI P. RAMAMURTI: The
people of West Bengal have ans-
wered this canard. Let him go and
face the people of West Bengal.

SHRIPRANAB MUKHERJEE:
They answered this canard to you
in 1970. One swallow does not make
a summer.

SHRIP. RAMAMURTI: They
answered the canard in 1971.

(Interruptions)

SHRI PRANAB MUKHER-
JEE: Most respectfully I would
like to remind Mr. Ramamuru,
one swallow does not make a sum-
mer. They were reminded in 1972,
they were reminded in 1971 and
they were reminded. ..
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SHRI P, RAMAMURTI: You
used rigging; we know it.

SHRI PRANAB MUKHER-
JEE: You have multiplied it ten
times, and in that process, Mr.
Ramamurti, you have converted
your party from the Marxist one
into an absolutely narrow chauvi-
nist regional one. This is the un-
fortunate state of affairs. Therefore,
do not go into that.

THE VICE-CHAIRMAN
(SHRI ARVIND GANESH KUL-
KARNI): Now you have to wind
up, Mr. Mukherjee. I am calling
the next speaker now.

SHRI PRANAB MUKHER-
JEE: I am just closing.

THE VICE-CHAIRMAN
(SHRI ARVIND GANESH KUL-
KARNI): I have given you 23
minutes.

SHRI PRANAB MUKHER-
JEE: All right Sir, if you insist,
I am resuming my seat.

SHRI SANKAR GHOSE (West
Bengal): Mr. Vice-Chairman, today
when we are discussing the Consti-~
tution (Amendment) Bill, the House
is discharging its sovereign consti-
tuent powers. Therefgre, we do
not approach this Bill from a
political point of view or from a
party point of view.

The test of a constitution is that
it should be a dynamic instrument
ror effecting social and economic
changes for strengthening our secu-
iar, democratic and socialist values.
It is on that test that we judge this
Bill. We do not reject this Bill;
we do not accept this Bill comple-
tely i the majority of the provisions
of this Bill, we welcome. In respect
of some provisions, we are opposed.
In respectof certainother provisions,
we have reservations, but we shall
not press those reservations to the
point of opposition.
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There are various provisions in
the Bill which we welcome and which
we shall support. There are four
provisions in th: Bill which we
oppose. The first provision that we
oppose is the definition and nar-
rowing down of the ideals of secu-
larism and socialism. We had the
ideal of democracy in the Consti-
tution. It was not defined. We had
the ideal of republicanism in the
Constituticn. It was not definad.
These are basic ideas; these are
the dreams and aspirations of the
Indian humanity. We should not
write those things down and limit
the concepts of secularism and so-
cialism, which are growing con-
cepts. This is my first basic op-
position to the Bill.

SHRI P. RAMAMURTI: What
is your concept of socialism ?

SHRI SANKAR GHOSE: My

concept of socialism is that it is g -

growing concept and it is for the
welfare of the poorest people. 1 do
not want that concept to be defined,
restricted. . .

SHRI P. RAMAMURTT: Secu-~
larism—why can’t you define it

properly 7

SHRI SANKAR GHOSE: You
can’t you don’t define your dreams.
You live up to your dreams. You
strive for your ideals. The ideals
are not limited by your present
actualities.

SHRI P. RAMAMURTI: 1,
too, agree with the definition...

SHRI SANKAR GHOSE: I
do not define. Life defines. These
concepts are not to be defined by
jurists. These concepts are defined
by the struggles of the cuffering
humanity, the Indian humanity;
and they, through their struggles,
will define them and take them to
greater heights.

The second oprosition that I
have is to the removal of Education
and Forests from the Concurrent
List to the State List. Sir, most

i~
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of the educationists wanted Educa-
tion to be in the Concurrent List.
We are one country; we have unity
in diversity. We must have a com-
mon policy and common goals.
And for this reason, Education
should be in the Concurrent List.
I would want that provision to be
retained.

The third thing that I oppose
and we shall oppose is the removal
of the idea of having administrative
tribunals. Sir, the Supreme Court
had often said in many judgments
that if you have tribunals so far as
labour disputes are concerned, they
couldbe expedited ;so farasthepublic
distribution system is concerned——
we know that in levy matters there
were so many injunctions—if there
were tribunals,it could be expedited ;
in respect of service matters, if there
weretribunals, it could be expedited;
in respect of taxation matters, if
there were tribunals, it could be
expedited. Therefore, we want re-
tention of the concept of adminis-
trative tribunals.

Sir, the fourth thing in the
Bill that we oppose is the concept
regarding referendum. I am not
opposed to referendum. I am not
opposed to the principle of re-
ferendum. But the way that the
question has been brought here will
not subserve the purpose for which
the concept of referendum has besn
brought. I believe in the sovereignty
of the people. The people have the
political sovereignty; the legal so-
vereignty resides in Parliament. The
ultimate sovereign are the people.
But if you see the concept of re-
ferendum that is given here, I am
afraid there has not been much
home-work with regard to this con-
cept. Sir, what has been done is to
define certain things, a kind of
basic structure, and parliamentary
form of Government is not included
in it. If you include certain things
and exclude the parliamentary form
of Government and quasi-federal
structure—ours is neither a unitary
structure nor a federal structure; it
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is a quasi-federal structure—if you
define certain things and try to treat
them as more or less the basic
structure and do not include or do
not define the parliamentary form
of Government and the quasi-
federal structure, then there is one
danger. The other danger is this:
when there is a referendum, you do
not refer to the people the question
whether there should be secularism;
you do not refer to the people the
question whether there should be
democracy ; you do not refer to the
peoplethe question of independence.
You refer a particular measure, a
detailed measure, a complicated mea-
sure. There will never be any
difference so far as the values of
secularism, of independence of ju-
diciary, of free and fair elections are
concerned. These are entrenched;
these are inalienable. Nobody can
ever question them. But the ques-
tion arises: when these broad fea-
tures are given, then it is a matter
of interpretation. What is demo-
cracy ? The Law Minister a little
while ago said parliamentary de-
mocracy cannot be defined. That is
precisely the point. If you want to
define every concept, then you will
give the power of interpretation to
the courts which the courts do not
seek. These are political questions.
Justice Homeandothershave always
said the courts do not want to get
themselves involved in  political
questions; these political questions
are for the people. Therefore, it is
not desirable to give an unchartered,
unguided and uncanalised power
of interpretation to the courts, and
they do not seek it. All jurists, all
eminent judges, have said, political
questions do not come to us.
Therefore, on the machinery of
referendum as it is provided, there
is not much home work done; it is
not worth it. I oppose this provision
although I do not oppose the con-
cept of referendum. If the Law
Minister comes forward with a
better machinery, we are prepared
to examine it. The machinery that
he has come forward with is not
satisfactory.
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There are other questions where

we have reservations. Apart from

these four questions, so far as we

are concerned, we have reservations

which I shall indicate. But we shall

not press those reservations to the

point of dissent to vote those clauses

down. Directive principles are prin-

-ciples of the 20th century. Funda-
‘mental rights are principles of the
17th and 18th centuries. Funda-

mental rights are valuable. They
are basic rights. They are basic
individual rights. What has to be
harmonised is the concept of the
17th century and the 18th century

with the emerging, growing, con-
cepts of the 20th century of eco-

nomic and social justice, of soc-

.cialism. When there is a conflict
between individual rights and social

good, the question is: Which shall

prevail ? Pandit Jawaharlal Nehru

said in this Parliament in March

1951 that Parliament shall resolve

the conflicts between the fundamen-

tal rights and the directive principles.

And we want that conflict to be

resolved. We welcome that property

has ceased 10 be a fundamental
right. Mr. Justice Hidaytullah said,

if socialism was the goal, then it was

a mistake to put property in the

chapter on fundamental rights; pro-

perty right in the chapter on funda-

mental rights is the weakest right;

it is the most vulgar right. So said

Mr. Justice Hidaytullah. It is good

that that right to property which
stood in the way of socio-economic

legislation, which stood in the way
of bank nationalisation, which stood

in the way of abolition of privy

purses, is done away with. It would

like the Law Minister to examine

anpther question. What are we

doingnow ? Weareremoving Article

31 and we are bringing in a new

Article 300A saying property will

not be taken away except according
to the authority of law. In article

31 we have removed the word

‘compensation’ and introduced the

word ‘amount’ and by that process
~we have ensured that market value

»
i
1
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is not to be given, we have ensured
that for public purposes we can
take property, we can take property
for social good. Now, if Article 31
goes, all the good things that have
been done since the time of that
amendment, will be  destroyed.
Therefore, I ask the Law Minister
if it is his intention to destroy it.
I do not think it is his intention
to destroy it. What I submit is that
if Article 31 were to go completely
and Article 300A were to come, then
there should be something more
clarificatory that those concepts
should remain, because it was the
intention that so far as the question
of compensation was concerned,
Parliament should be supreme.
There are certain other things. ...
(Interruprions)

SHRI PRANAB MUKHER-
JEE: Mr. Vice-Chairman, please
tell us clearly. I was under that
“impression and so I abruptly sa'
"down. You told me that our party

{ also agreed to give only 15 minutes.

"I have never heard in my ten years

experience here. The first speaker
will only get 15 minutes, this I
never heard.

THE VICE-CHAIRMAN
(SHRI ARVIND GANESH KUL-

KARNTI): I want to clarify theposi-

tion. It is my mistake, because I
was told that 15 minutes are given
to each speaker. From your party
there are a large number of speakers.
Now I have come to know from Mr.
Bhalerao that your party has got
"4 hours and 20 minutes in all. But
there are only two speakers from
your party today. So, if you two
want to speak for two hours each,
I have no objection. But if you are
going to give more names tomMorrow,
then you will have to consider it

-

L
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yourself. The mistake is mine. I
am sorry for it

AN HON. MEMBER: Let him
speak again.

S>HRI BHISHMA NARAIN
SINGH (Bihar): The first speaker
should get half-an-hour.

SHRI SANKAR GHOSE: So
far as this question of amount is
concerned, I will ask the Law
Minister to clarify one thing. It is
not that there is any dispute on
this question. But in the courts a
question of interpretation will be
raised now that article 31 has gone
completely where for the word

‘compensation’ the word ‘amount’
" had been substituted by the various
amendments in the Parliament. Now
an argument will be raised that we
will have to give full compensation.
I would ask the Law Minister to
give clarification on this point.

So far as amendment to article
74 is concerned....

SHRI P. RAMAMURTI: May
I interrupt you °?

SHRI HAMID ALI SCHAM-

NAD: This is just for clarifica-
tion....
SHRI SANKAR GHOSE:

There are two interruptions. I would
like to reply to one at a time.

SHRI HAMID ALI SCHAM-
NAD: All these years the country
was ruled by the Congress and
therefore. .

SHRI SANKAR GHOSE: It
will again be ruled by the Congress.

I will ask the Law Minister to
examine this amendment once again.
Now power has been given to the
President to send back the Bill
once. Please do not involve the
President in this controversy. In our
country the President is a political
President, elected President. Do not
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allow the President to divide the
Cabinet. Previously there was a
convention or discretion. But do
not put it as an entrenched right in
the Constitution. Article 74 now gives
an entrenched right to the President
to interfere or intermeddle by cons-
tantly sending back the advice he
received for reconsideration. This
may give rise to difficulties.

There are certain things in the
Constitution (Amendment) Bill
which I welcome. They have re-
tained in the Preamble words like
‘secular’ and ‘socialist” though they
have redefined the terms. They have
also retained in the Constitution
fundamental duties. What we need
today in the country is not merely
amendments to our Constitution .
We need amendments to each indi-
vidual’s thinking. we want amend-
ments to the very human nature.
Otherwise the things that are hap-
pening in the country, the in-fib gt-
ing that is going on, the squabbles,
the character assasination, etc. can
not be checked. It is only when we
realise that more institutional chan-
ges or Constitutional changes cannot
solve our problems that we can

- forge ahead. It is in this context

the fundamental duties are relevant.
These fumdamental duties ask us
to preserve the values of the freedom
struggle. These fundamental duties
ask us to strengthen the oneness
and the integrity of this country
and rise to greater heights. All those
fundamental duties and  values
should be preserved. It is here I
would like to compliment the Law
Minister on his decision, after con-
sultation with the Parties, to retain
at least the conceptof secularism and
socialism in the preamble and to
retain the fundamental duties pro-
vision and also so far as the Direc-
tive Principles are concerned.

But I may submit that on those
four points we are opposed and on
other points I have expressed my
reservation but we will not take
them to the point of dissent. The
remaining points we will support.
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THE VICE-CHAIRMAN
(SHRI ARVIND GANESH KUL-
KARNI): Mr. Surendra Mohan,
your party has 4 hours and 40
minutes and there are four speakers
as on to-day. It \yxll be upto you
to regulate your time among your
speakers. Otherwise, whatever In-
justice I have done to Mr. Pranab
Mukherjee will be done to you also
by giving you only fifteen minutes.
Your Whip has to advise me. Other-
wise, I will limit the time to ﬁft_een
minutes. That is the general time
I have given to =very speaker.

SHRI SURENDRA MOHAN
(Uttar Pradesh): Sir, I think that
this Constitution (Amendment.) Bill
should be considered as the quintes-
sence of the experience of our d -
mocratic experiment for the last
thirty years. I do not think that this
Bill can be considered or should be
considered as a reaction to the emer-
gency of as reaction to any Ins-
tantaneous consideration. I would,
therefore, submit that whgn we
apply our minds to this Bill, we
will have to consider what happened
during the last 30 years,_apd Sir, 1
congratulate the Law Minister that
‘he has not only considered what has
‘happened during the emergency,
but he has also taken into consi-
deration the various other points,
particularly the question of preven-
tive detention and other things.
Sir, some friends have raiseq this
.question of the property rights,
for instance. The debate regarding
the property rights has been going
on in this country for a long time
and I would most humbly remind
all friends that it was the honourable
Member of the Lok Sabha, the late
Shri Nath Pai, who had, for the
first time, proposed in Parliament
that Parliament had supremacy in
response to the Golak Nath case
judgment, and he also said, that
property rights must not be treated
as Fundamental Rights. I might
.olso remind you, Sir, that it was
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Mr. Madhu Limaye who had spe-

cifically mentioned that property ~ _

rights must be taken away from the
list of Fundamental Rights. And,
Sir, may I also remind that what the
late Shri Nath Pai said was not
considered in 1967, but it took him
four years and it was only after his
death that Parliament accepted the
sovereignty of itself. Similarly, Shri
Madhu Limaye’s contentions were
not accepted at that time and it
took us eight years and another
party came to power and we are
now saying that property rights do
not belong to the list of Funda-
mental Rights. So, all those who
now show great concern for the
sovereignty of Parliament and who
agree that property rights should be
deleted from the list of Fundamental
Rights should also remember—I
would humbly request them to
remember—that there were people
who wanted it, that there were voices,
which wanted it in 1967 and in
1969, but they were denied of that
and they are being vindicated only
now. I would also request you, Sir,
to agree that the whole question
has to be looked at as the fulfilment
of the various pledges given by the
Janata Party. The Janata Party
Government appointed the Asoka
Mehta Commission, the Janata Party
Government appointed the Verghese
Committee and the Janata Party
Government also appointed the Kul-
dip Nayar Committee. Now, Sir,
there is going to be the Anti-
Defection Bill and you would see
that all the points which the Janata
Party has put in its political charter,
almost all of them, are being put
into practice through all these mea-
sures and this Forty-fourth Amend-
ment Bill. I was surprised at the
controversy raised with regard to the
Directive Principles and the Funda-
mental Rights. I was surprised
because I do not think that the
right to life can be subservient to
any other right and I do not think
that any Directive Principle what-
soever can taks away from any
individual his right to liberty and
his right to life and I do not think

!
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that the right to life or the right to
liberty can be relative in any histori-
cal circumstance and, Sir, I was
surprised at the contentions of my
Hon’ble friend, Shri Mukherjee
on this score. I would submit that
there are Fundamental Rights like
the right to worship, for instance.
I do not think that such rights can
be subordinated to any kind of
Directive Principles. Otherwise,
what will happen is that in the name
of Directive Principles, in the name
of the best possible Directive Prin-
ciple or in the name of socialism
or whatever it is, we would allow a
position in which liberty will be
suppressed and in which life will be
in danger and that would mean
that we are opening the floodgates
of dictatorship. May I also say that
if there are people who support this
Constitution (Amendment) Bill, part-
ly or wholly, with tongue-in-cheek,
then I would request them to make
it plain whether they would oppose
it or support it. I would also say
that it is no use discussing what
happened during the emergency or
what happened after the emergency
because, Sir, it is not a question
while discussing this amendment
which is going to be discussed in
that context. It is going to change
the entire historv of the whole
nation, and therefore, we must, with
great humility and great seriousness,
debate this question. I would also
like to invite the attention of the
Law Minister to a particular point
relating to the question of preventive
detention. I agree with him that it
has been liberalised to a great extent.
But I would very much like to say
that if a legislator, whether he is a
Member of Parliament or of a State
Legislature, is arrested when Par-
liament or the State Legislature
concerned is in session or is going to
be in session, then, in spite of his
detention, he should be allowed to
attend the session. Therefore, I
would request him to consider this
point whenever that can be done.

Some questions have also been
raised as to the compensation.
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I would only submit that there is
the Ninth Schedule still intact,
and although article 31 goes, the
Ninth Schedule protects whatever
beneficial legislation in support of
the poor, in defence of the poor,
has already been adopted, and there
need be no difficulty in accepting
this position. The Ninth Schedule
has been kept. Although the Janata
Party in its election manifesto had
announced that the Ninth Schedule
will be deleted, but we were made
conscious of the fact that this would
not be correct. A large number of
things had been put in the Ninth
Schedule which have nothing to do
with the fundamental rights of the
people, which have nothing to do
with the directives principles, but
which have something to do with
certain individuals. Those things
have been deleted from the Ninth
Schedule. The Ninth Schedule stays.
Allthose Acts which gavethe people
their rights, whether it was the
Zamindari Abolition Act or any
other Act, which disallowsd the
abolition of zamindar etc., all such
legislations or such Acts will be
prevented because of the Ninth
Schedule.

I would also submit, Sir, that
there has been a discussion pre-
maturely raised by hon. Shri Bhu-
pesh Gupta with regard to what
happens to article 352. I would
submit, Sir, that if there is demo-
cracy functioning in the country,
with the active supportof the people
with decentralisation of politicaland
social economic powers—if it extends
to becoming an economic demo-
cracy, a social democracy then I
do not think there will be any need
for violent agitations or armed re-
bellions. I do submit that if this
process of democracy is scuttled,
then there might be the need for
armed rebellion. But since we are
ensuring that democracy will be
successful experiment, since we are
ensuring to the people their funda-
mental rights, and since we are
ensuring that there will be free
elections, adult suffrage, etc., I have
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no doubt that this democratic ex-
periment will flower into economic
and social democracy, and therefore
I do not think that there is any
need for an armed rebellion. But
if an armed rebellion does take
place, it may take place because
there might be an organised group,
and such an organised group will
not come from the teeming millions,
but such an organised group will
come from the vested interests,
which would work against the in-
terests of the poor people....(In-
terrupiions) and against the interest
of democratic structureof the country
and not in favour of the poor people.
That is why, I would submit to my
friends on the other side to consider
these things. Who are in a position
today to create an armed rebellion ?
It is only the vested interests who
would say: No, no, the right to
property is being taken; it is they
who might create that situation.
And that is why in such. a situation,
emergency may have to be enforced.
Therefore, I would request him to
consider this,

The question of referendum has
also been raised. I would only
request that the ertire scheme, the
entire structure, must be corsidered,
before we criticize the provisions
regarding referendum. What happens
sometimes is that electior takes
place in 1978 or in 1988. ‘Ther,
in two or three years the rulirg party
gets isolated from the people, ard at
that time when the social and econo-
mic pressures are there, the rulirg
party says that these pressures will
have to be subordinated, these
pressures will have to be suppressed,
and at that time the rulirg party by
using the two-thirds majority or by
using the majority ir. the States, may
curtail the democratic rights of the
people. It is ir that context that
although there would be the majority
in Parliament, requisite majority
in Parliament, there will be the
requisite majority in the State Legis-
latures as well, and yet the Govern-

Constitution (Forty-fifth | RAJYA SABHA ]

Amdty Bill, 1978 96

ment will be doing something arti-
people. In that context, what is the
alternative for the people ? The
3 P.M. . . .
orlyalternativefor the people is
to see that a Governmert which has
beer isolated does not suppress their
expressed. desires. The only alter-
native is referendum so that the
people can say:  This Goverrment
is isolated: it carrot take -way from
us or our liberties and e by a
referer'dum are going to assert what
we wart to assert. Ir this context,
there is a guarartee that this basic
structure will not te dismantled bty
a two-thirds majority of Parliarrert.
There is arother grarartee that it
will rot be dismartled even if a
majority of the States accept it if’
the party ir power has been isola-
ted from the people. There have
beer irstarces like this. Tt has
happered ir Indiar history also.
Therefore, it is importapt that the
people must be brought in some-
where. Tt jis importart that when
such a questior arises ir firture, the
rulirg party is told what the people
really want. I will submit that
it is in this spirit that this question
of refererdum will have to be dis-
cussed.

Sir, a question has teer r.aised
as to why the term ‘social’ or the
term secular’ hasbeer defined. I
thirk that any definition makes a
concept precise. It gives it a struc-
ture. I fird that when we try to
defire athing or we wart to make it
correct or we want to give it a
direction, we are accused that
we are limiting it or circumscrib-*
irg it. That is rot the intentior
at all. ‘The intention is that the
words should rot he left vague.
A questior was raised as to why
democracy has not beer defired.
Sir, the whole Constitutior defires
democracy. But socialism was pot
defired because this Constitutior is
not the Constitution of a socialist
State. Therefore, socialism has
beer defired. In the Preamble, we
say that we are a socialist State or
we want socialism, That is why,
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secialism has to be defined and it
gannot be left vague. The same
thing has to be said about secularism.
There have been instances in his-
tory when the most communal
forces have flaunted themselves as
secular forces. There have been
instances when the most undemo-
cratic forces have said that they
were the most democratic. Some-
times, even the fascists have
held conferences against fascism.
Therefore, you have to define what
secularism is. You have also to
define what socialism is. This will
"make things clear.}: i -
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With these words, 1 woula onc:

again recommend that the amend-
ments as 2a whole should be adopted.
There are certain very laudable
features of this Constitution Amend-
ment Bill. T would say thatguaran-
teeing the basic structure of the
Constitution itself is one of the
most important things. There was
adebateon this. The question was
whether the Parliament alore is
empowered to charge, to destroy,
to amend and to subjugate the basic
striucture incliding the fundamental
rights of the people including the
right of the people to vote or not. I
think itwasnecessary forustodefine
our basic structure. We say that
this basic structure cannot be am-
ended ordinarily. We say that even
if somebedy wants to amend it, it
can be amended only by reference
to the peorleand through areferen-
dum. This is why this basic
structure had to be defined.
Independence ‘of the judiciary,
independence of the press, equality
before law, etc. have been
incorporated again. There are
various other features which are
commendable. I would once again
submit that it should be adopted
unanimously.

THE VICE-CHAIRMAN
(SHRI ARVIND GANESH KUL-
KARNI) : Shri Bhupesh Gupta.

SHRI BHUPESH GUPTA :
I will speak tomorrow. XLet others
speak,
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_ SHRI B. N. BANERJEE
Sir, I am grateful to you for giving
me this opportunity to speak on
this Bill. Sir, I come straight-
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way to the Bill and say at the outset -

that I support the Bill though with
some reservations in some points
which I shall explain durirg the
course of my rather brief speech.

Sir, I first propose to take up
clavse 3 which seeks some amend-~
ments to article 22 of the Constitu-
tion. Sir, I support the amend-
ments since. They extend the
fundamental rights guaranteed under
this article. Sir, there is an errors
impression in the minds of many
people and alse of some people in
Parliament that article 22 erakles
the approoriate  legislatures to
eractlaw relarirg to prevertive cde-
tertion. Sir, that is not so. The right
to make law relating to prevertive
defertion is contaired in article
246, read with item ¢ of List I and
item 3 of List ITI. Sir, article 22,
as the Law Mirister explaired duir-
ing his intredvctory speech, orly
provices some safeguards ir the <h-
ape of fundamental rights, providing
protection against such preventive
detention. Fir, viewed from this
limited angle, clause 33 which im-
poses some further restriction or
exterds the safeguards, deserves
support of the House and I
certainly support it. | .. -

Sir, the rext amerdment pro-
posed in the Bill is to take away the
right of property from the category
of Fundamer tal Rights ard make it
a right to be regulated by ordirary
law. Sir, this amerdmert has
received an all-rcund support in the
other House and will also receive
the same treatment here. Sir, I do
not know and protably the Iaw
Mirister will be atle to tell me ard
I hope the irge~uity of lawyers ard
the judgmerts of the suoerior courts
will rot frustrate the nohle orjec-
tive and puronse behind this parti-
cular ame~dment. Sir, inscrurat le
are the judgments of some of the
sunerior courts and also the irge-
nuity of the lawyers. I think, they
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will also understand why we are
transferring this varticular property
right from the Fundamental Rights,
and they will help us in achieving
this object.

Sir, I welcome the amendments
to articles 103 and 194 which restore
the original Constitutional provision
and make the decision of the Elec-
tion Commission final in matters
relating to disqualification of legis-
Iators.

Sir, I next come to articles 105
and 194—clause 26 of the Bill—in
relation to parliamentary privileges.
Sir, as one who has spent nearly two
decadesin the service of Parliament,
I was extremely unhappy whea in
1976, by the Coaustitution (Forty-
Second Amendment) Till, s»me
ameadnents were made to articles
105 and 194 of the Constitu-
tion. Unader these amendments
the parliamentary privileges would
have been vague, indefinite and
left to the whims and fancies
of the legislature. I am delight-
ed to find that the present am-
endment restores the original cons-
titutional provision and makes it
absolittely imoossible for the legis-
latures of theday to enlarge their
ow 1D ivilezes by what I may call the
arbitrary decisions of the Houseand
not by e1acting a law on the subject.

Sir, I welcome the ameadment
to a-ticle 226 aad restoration of
article 227 in the Constitution. But,
I oaly b, Siv, that th2 sunzrior
cour's, while thay exercise jurisdic-
tion w1 iz asticles 226 a1 227, will
obsary2 123723%ary restraint ad exer-
cise j 1-isdiction only in those cases
whzre e1ds of justice require their
interference. Otherwise, they will
never be able to clear ths mou tting
arrears even if the hon. Lav Miais-
ter would go on increasing the num-
ber of Judges by leaps and Hounds.

Sir, I now come to clause 38
dealing with emzrgency, n-oclama-
tion of emsrgeacy, i.e., article
352. Sir, there is no coatroversy

anywhere that this power is necessary
when there is war, or external
aggression or even threat thereof.
Sir, there is a justifiable demand
that in no other circumstances there
should be a proclamation of emer-
gency. Sir, T understand that the
power proposed to be taken to pro-
claim emergency during a1 armed
rebellion is a consensus amedment.
I do not know. We were not
present there. It may be that it is
a consensus amendment, consensus
reached during the discussion with
the leaiers of th=a p»olitical parties.
If that is so, Sir, I do not oppose it.

SHRI BHUPESH GUPTA:
What do you say?

SHRI B. N. BANERIJEE : The
power t) impoase emergency in the
event of an armed rebellion is on
the basis ofaconsensusand. . .

SHRIBHUPESH GUPTA:
No coiseqsus, It is only Govern-
ment’s imposition.

SHRIB.N.BANERJEE : Sir,
all that I want to know is whether
this armed rebellion formula is a
consensus formula arrived at the

meeting with theleaders of the parties,

If that is so, I do not oppose it.

SHRI BHUPESH GUPTA :
Mr. Baerjee, I want to make it very
clear, I artended every single meet~
ing, that we all opposition parties
were onposed to internal emergency
inanyform. Itis the Government’s
policy. Evenintheir election mani-
festo they had said that such a thing
would not be there. We thought
that they would zive consideration
to it. Ultimately, they, among
thamnselves, came to a comoromise,
that is theirinternal compromise.
Thev hroushtin the “armed rebel-
lion’ even after we opposed it.

SHRI B. N. BANERIJEE : Sir,
I never s1id that it is a uiarimous
recomma2idation of the meeting
where all the political parties and

w
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Thei; leaders met. Sir, I said that
ifitis a consersus, I do not oppose it,

SHRI BHUPESH GUPTA :
ﬁt 18 not a consensus. {(Interruptions)

SHRI B. N. BANERJEE: 1
was under the impression because, . .

SHRI BHUPESH GUPTA:
Let Shri Sharti Bhushan dery. He
knows very well which of the oppo-
sition parties attended. Except one
party, all the others were opposed to
it,

SHRI B. N. BANERJEE : Be
that as it may. That is there in the
Bill. It has been said, Sir...

SHRIKALP NATH RAI: Do
not try to. ..

SHRI B. N. BANERJEE :
That is there in the Bill and I was
inder the impression that it was so.

SHRI BHUPESH GUPTA :
for your information Mr. Banerjee,
am surprised it was Mr. Chavan
sho was then in the united Congress
—that Congress was one then and
e was the leader of the Con-
ress, Mr. Kamlapati Tripathi and
Ar. Chavan, both were present —
'ho gave the items which should be
cluded for referendum. There
ere written by Mr. Chavan in his
vn handwriting a~d given to Mr.
orarji Desai. When the matter
as beirg discussed, Mr. Morarji
esai said, all right, you better write
out. Mr. Chavan wrote it out.
'e all endorsed. We wanted to
ld something. That documert
ust be in the possession of the
overnment. That was given.

SHRI B. N. BANERJEE : Sir,
am very happy to know that this
S not a consensus amendment.
terruptions). Sir, I am not try-

SHRI SHANTI BHUSHAN :
you like, you can oppose it.
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DR.BHAIMAHAVIR (Madhya
Pradesh): Do you support 1nternal
distuibance?

SHRIB.N.BANERJEE : The
point is that since these words have
been substituted for the words ‘inter-
nal disturbance’ it has my support,

SHRI BHUPESH GUPTA:®
We oppose interral emergency
(Interruprions).

SHRI B. N. BANERJEE : Sir
let me make my poirt clear. Sirce
it is a defi~ite improvemert over the
words ‘internal disturbance’....
(Interruptions)

SHRI BHUPESH GUPTA :
We did it. We made mistake
What of that? Do not make it
point. How does it help? You
abuse me— Sir, you give him half
an hour to abuse me for that— but
take out thisarmed rebellion formula.

SHRI SHANTI BHUSHAN :
I cannot abuse you even 1f you pro—
voke me. .

SHRI BHUPESH GUPTA:
You say that you will dismantle the
provision of interral emergency and
you are bringing it this armed re-
bellion provision. You said it in your
election manifesto. -

SHRI SHANTI BHUSHAN :
Show me where it is given in our
election manifesto.

SHRI B. N. BANERJEE
Since the expression ‘i~terral dis-
turbance’ has been removed and since
‘armed rebellion® is a much tetter
expressior than the i-terral dis-
turbarce, Idonot nbjecttdoit. How-
ever, I have a fear that some day
this power may also be misused by
a power-lovirg Gnver-ment and it
may be used for the pur-pose of sup-
pressing legitimate movements of the
kisans or the labourers.

I now come to amendment to
Article 356 which reduces the
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maximum of the President’s Rule.
Here I have a grievance against the
Law Minister. While moving for
Consideration of the Bill, he did
have the courtesy of replying 10 or
clarifying the points raised by other
Mempbers. I definitely put a very
important question, not backed by
any partisan spirit and I raised the
point that after all, this Article 356
is also an emergency provision and it
is inthe same Chapter as the Pro-
clamation of Emergency. It isan
emergency provision. While mov-
ing the Bill, he also said that this
Article 356 is not a good thing and
that is why he was reducing the
period. If that is so, you have very
rightly taken a major amendment
that so far as Article 352 is concerned,
it must be approved by both the
Houses by a two-thirds majority of
Members present and voting and
by a majority of total members of
the Houses. Why are you not
doing the same thing in case of
Article 3562 I will tell you how
it happens. The Lok Sabha has
540 Members. With a majority of
28 Mempbers in the Lok Sabha on a
day where there are 243 Members
and with a majority of 25 in the
Rajya Sabha, they may approve the
proclamation of Presideant’s Rule.
If you are providing for a two-thirds
majority of the Members present
and voting in the case of the pro-
clamation of emergency, why are you
not providing for the same in case of
President’s Rule? I only wanted to
know why he has not done that. I
am, supporting the amendment which
he is proposing but, unfortunately,
even a question which we ask honest-
ly to understand the correct posi-
tion, is notreplied to.

I would request the Law Minis-
ter to clarify one more point. He
proposes to delete clause (2A) from
Article 352 and clause (5) from
Article 356 which makes President’s
satisfaction in these Articles non-
justiciable. If I remember the
law correctly—the Law Minister
definitely knows it much better than

Amur,) vy, aviw - .

myself — even before the 38th am-
endment, thedecisiors of thesuperior
courts werethat the Presidert’s satis-
faction in Articles 352 and 356 is not
justiciable. Does the present Go=¥
vernment take this position that the
satisfaction of the President will be
hereafier justiciable in a law court ?
I must, however, make it clear that
Ioniy wanttohearthe Government’s
stand on this particular point in
support of the amendment. I now
come to my last point. This will
make Mr. Bhupesh Gupta happy.
This is in relation to clause 450fthe
Bill which proposes some amend-
ments to article 368 of the Consti-
tution. Sir, I have tabled twe
amendments to this clause. I can
tell you, Sir, that in my two and a
half years of tenure in this House,
this is the first time that I have
tabled an amendment. So far, I
have not done so. -

SHRI SANKAR GHOSE :
Is it the convention that the maider
amendment must be accepted by
this House ?

SHRI B. N. BANERJEE
Mr. Sankar Ghose...

SHRI SANKAR GHOSE : .
am suggesting that the conventios
should be established thatthe maide
amendment should be accepted.

SHRI B. N. BANERJEE : Le
not the convention be like that. A
least, the convention should be the
a Member who gives his maide
amendment must be heard.

SHRI SANKAR GHOSE :
am giving you more.

SHRI B. N. BANER]JEE :
do not want that much. Iknow ]
will not be able to say ‘No’ to t}
amendments which I have table
I am perfectly clear about that.
need not persenally go to hir
asking him to support my amen
ments. The Law Minister, in ti
notes on clauses appended to t!
Bill, has said that these amendmen
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#uve been made with two objectives.
I am reading from thenotes on
clauses :

“(1) to provide that amendments
inrelationto someimportant matters
generally enumerated in the new
proviso to clause (2) should here-
after require to be approved by
the people of India at a referen-
dum;

(2) to omit clause (4) and (5) of
article 368 which took away the
jurisdiction of courts in relation to
validity of constitutional amend-
ments.”

These are the two objactives, ashas
been stated in the notes on clauses.
Sir, a lot has been said in the other
House, and alot will be said herealso,
about the practical feasibility or
atility of a referendum. The Law
Minister himself was apologetic
ibout this, as I understood from his
speech. He was saying that if he
was not able to properly explain
ibout this referendum, it might be
due to his inability to express and
0 on. He was not that emphatic
tbout referendum. Now, Sir, some
ybjections have beenraised. Actual-
¥, these are not objections. They
wre only some difficulties which were
ointed out in theother House tothe
.aw Minister and these will be
yointed out here also. I would
yresently point out one difficulty,
- will mention one particular aspect.
Time bell) Sir, T will just take five
ninutes. You had the courtesy to
:all me at this stage because you did
1wt have speakers. Otherwise,
vould anybody expect a nominated
Member to be called on the first
lay, as the third or the fourth
peaker ?

SHRI BHUPESH GUPTA :
sir, I think, he should be given time.
\s Secretary-General, he had heard
peeches. He was bored to hear
pesches for many years.

SHRI B. N. BANERJEE : °
vill take only five minutes.
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THE VICE-CHAIRMAN (SHRI
ARVIND GANESH KULKARNI):

I do not mind. Go ahead.

SHRI B. N. BANERJEE : I
will mention one particular aspect.
Will 51 per centofthe people having
voting rights vote at such a referen-
dum? When we examine the figures
of voting in ths last General elec-
tions to Parliament, we have reason-
able doubts whether 51 per cent of
the voters will vote at a referendum.
I will give you the figures. 1 am
not talking in the air. 1952 elections
—45 per cent; 1957 elections—47
per cent; 1962 elections~—55 per
cent; 1967 elections—61 per cent;
1971 elections—55 per cent and
1977 elections—6o per cent, (Inzer-
ruptions)  We know how much
money the political parties spent to
get people from their houses to the
election booths. Even in the last
General Elections, which was an
important one, the figure was 60 per
cent. Would anybody seriously
expect that 51 per centof the people
will vote at a referendum where the
subjects enumerated are like this?
Compromising the independence of
the judiciary, democratic character
of the Constitution, etc. These
sub-clauses (i), (i), (iil) and (iv), all
are to be approved by the people
of In-ia at a referendum. 1 do not
say that the people do not under-
stand it, but this is the difficulty. I
will not go beyond that.

SHRI PREM  MANOHAR
(Uttar Pradesh) : Normally, it is
more than 60 per cent.

SHRI B. N. BANERJEE : No
argument Sir. In spite of all this,
Idc notopposethe provision in this
referendum clause sincethe principle
behind this is to involve the people
of India—as the Law Minister has
said in the Objects and Reasons of
the Bill—directly in the Constitu-
tional amendment process. I must,
however, point out to the Law Mi-
nister that the categoriss in the pro- -
viso should have been more than the -
four enumerated therein, Since the .
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time is limited, whatever the other
points, he should have at least
brought in the collective responsi-
bility of the Cabinet to the Lower
House. That could have been
done by inserting this new provision
in that particular clauss.

Sir, T beg of you to give me two
more minutes. I have not speken
¢n any other Bill.

THE VICE-CHAIRMAN
(SHRI ARVIND GANESH KUL-
KARNI) : Iam notopposing you.

SHRIB. N. BANERJEE : Now
I cometo the second objective which
proposes to omit sub-clauses (4)
and (5) inserted by the 42nd Amend-
ment. Is it the intention ¢f the
T.aw Minister to vest jurisdiction in
courts to question the validity of
Constitutional amendments? Let
him make the position clear first ard
then we will understard and vote
accordingly, But is he forgettinz
the implication of what he is doing?
He is now involving the people of
India in Constitutioral amendments
by the process of referendum. Now
he may say, well, Parliament wrongly
amended the Constitution last time,
There are mistakes. No body dispu-
tes that. But when you say that a Con-
stitutional amendment in respect of
particular matters will be approved
by the people of India, then after
that, whatever may be his reverence
for the wisdom of the law courts, to
give the superior courts to sit in
judgment over the wisdom of the
people of India, is not urderstood.
The House would have to seriously
consider it. It was all right, though
speaking for myself, my view is defi-
nitely this that if the ame-ding pro-
cess prescribed in the Constitutic n of
India has been satisfied, courts can-
not question. Then the question of
sovereignty will comein. I will not
go into that discussior. If you do
not make a provision that courts of
jaw shall not question the validity of
an amendme~t made in accordarce
with the provisions of this article—
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I will not use the words which werj

used in g42nd Amerdment whick
were wide words ““purported to
have been made” ard ‘““urder this
article”. Ir my amendmert I have
suggested that any amendment of
the Constitution made ir accordarce
with the provisiors of this article
shall not be called in question in a
court of law or in the alterrative, if
he carnot accept even that, I have
suggested the other alternative, i.e.
ary amendmert which has been
approved by the people of India at
a refererdum under proviso to sub-
clause (2) ard which has beenmade
ir accordarce with the other pro-
visiors of the Corstitutior by this
particular article, shall rot te called
into question ary court. If the
House ard the Law Mirister does
not accept this latter amerdmert
atleast I will thir k the Law Mirister
considers courts to besuperior, which
are nothing but a limb of the Go-
verrmert ir a higher pedestal, than
the people of India who are masters
of every body ard ir whom the so-~
vereignty of India is vested.
L7 nro

SHRIS. W. DHABE: Mr. Vice—
Chairmanr, Sir, T first wart to say
that though some good amerdmerts
made through the Forty-second
Amendment to the Constitution last _
time have beer accepted by the Law
Mirister, he could not forget his
profession. In omitting, under
clause 35, the provisiors regardirg
tribunals, he has only played into
the hards of the lawyers and made it
a lawyers’ paradise in so far as
industrial adjudication and service
matters are concerred. What is
provided under Part XIVA?
Articles 323A and 323B provide that
Parliamert may, by law, provide for
adjudication or trial by adminis-
trative tribunals. There is nothing
in article 323A or 323B that the
Constitution by itself creates a tri-
bunal, or gives powers to any autho-
rity to decide the matters. Articles
3232 ard 323B provide that Parlia-
ment may, by law, copstitute tri-
bunals for disputes about service

3
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matters land reform matters, ceiling
on urban properties and also about
irdustrial ard labour disputes. Ifhe
had tried to understand the aspira-
tions of the working classes and the
imperative need to solve the disputes
with expedition, he would not have
omitted articles 323A and 323B and
invested the High Courts with
powers of writ jurisdiction to decide
these matter. "% ™ v
&5
Jir, what is the history of this
legislatior ? It is rnot that this was
dore by the previcus Government
merely to curtail the powers of the
judiciary because there was a feeling
of struggle between the judicia1y and
Parliamenrt. But it was arequest of
the workir g classes right ficm 1954.
Initiallv, the Irduvstrial Disputes
Act, 1047, provided for constirution
of latour courts, industrial tritvnals.
Then the Latcur Appellate Tritunal
was broughtin 1950 for some appeals
to te preferred. This was very
much abused by the employers. They
used to get stay orders and even or-
dirary matters like these relatirg to
reirstatement, service corditions,
suspension ard wages used to be
staved by the Labour Appellate
Triburals for years together. There-
fore, In 1956 the Act was again
amerded bringing in the 3-tier
system in which many provisions
have been taken from the Bombay
Irdustrial Relations Act, 1946. Un-
der this State Act, there are tribu-
nals like the labour court under
section 77, then an appeal lies to the
industrial ccurt under secticr 84 and

then the matter goes to the High Court.

Urder writ jurisdiction. Against
the Labour Appellate Tribunal’s
decisiors also, the matters used to
goto the High Courts. Ard what
is the experience about the High
Courts? The experience is much
worse ir these matters. If the
T.aw Minister has got great confi-
derce in the High Courts, he is
sadly mistaken. With the present
complement ard machirery, the
cases carnot be disposed of for years.
Even today we have got 4 lakh cases
pending in various High Courtsand

3
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more than 20 thousand in the
Supreme Court. Matters relating
to the year 1970-71 are still perding
ard labour matters and ordinary
service matters are not heard for
years. The other day Shri Naik
and myself asked for irformation.
Even ir Karnataka High Court, the
lard reforms matters 10,0c0 cases
are perding.

oHRI L.R.NAIK (Karrataka) :

Now it has increased to 15.cco.
R B E

SHRI S. W. DHABE: So
wherefromis he going to get the
judiciary to tackle this? ‘These are
notlike the ordinary civil or criminal
matters that the High Court can
decide in routine manrer, these are
matters where special legislation is
recessary. Sir, if we really want ind-
ustrial democracy to succeedit is es-
sential that labour matters are decic-
ed with expeditior. They must be
decided within a particvlar time.
The cumbersome procedure of the
High Ccurt arnd Supreme Court
litigation can be afforded by the rich
people ard not by the ordirary poor
men who are fighting to get their
claims settled. Sir, it has bteen
rightly said by a very well krown
author in this matter. T quote the
opinion of Richard Leister in his
famous book “Ecor.omics of Labour.””

“Irdustrial relatiors play a very
vital part in the establishmert ard
maintenarce of indsutrial demo-
cracy. ‘The problem of ir dustrial
relations is ir extricably inter-lir ked,
with the freedom of association,
collective bargaining and sutccess of
conciliatior and arbitration. Ip-
dustrial democracy carrot succeed,
unless all concerned employees,
employers, Governmert ard pub-
lic sheuld fully realise their im-
portance and its due place in
national life.”

Every day there are strikes and
lock-outs and the workers’ cases are
not decided. In Bombay under the
leadership of Mr. Dange a morcha
was taken out by the workers for
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the aholition of the Labour Appellate
Tribu-al. Here a provision has
been made for the vurpose that
Parliament may by law provide the
Tribuat aad ths nower of the
Suoreme Court is keot intact. T
think "ringine hack article 226 in its
full force will be doing a great
disservice. It may not be helping
democracy. It may not be helping
the cause of the working class and
the vior vedple of Tadia, and the
litigating will be much more costlier,
and 10 iustice would he possible.
1, therefore, appeal to re-consider
the pasition and take back clause 35.
Th= e1abling orovision which has
been made salutary by itself does
notbringaiylaviatofrrce. Thsre-
fore, the Law Minister should re-
consider the matter and should not
leave the working class and govern-
ment servaats to the whims and
fancy of the courts. Thousands
of service matters are now peading
in the Calcutta High Court ever
today when we are discussing this
Bill. :

Now, Sir, in High Courts we
can very easily get stay orders.  Aad
once a matter is staved it will drag
on £Ir vears a1d it will not bein the
hands of the Law Minister to give
them soeedy justice. Therefore, if
there has to be speedy disposal and
speedy justice in industrial disputes
andifeollective bargaining and peace-
ful method of agitation is to succeed
in this land, it is very essential that
special tribunals are constituted and
theaooeal only tothe Sunreme Court
is provided as was done by the pre-
vious amendment. ’

Sir, there are two other matters
on which I would like to make my
submission. It is really very sur-
prising that when this Government
has retained the power of deteation
while amending article 22 which
was condemned by the Janata Party
previously, namely, the power of
detention for political reasons which
was 1séd mgainst political opponents

e e ——
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during emergency to suppress their
legitimate aspirations and democratic
trade uiion movema1t has beea still
retained in the Constitution.

Sir, article 22 (1) and (2) pro-
vide for the right of the people
against arrest and detention. But
afterwords it says that the Parlia-
ment has got Legistlative powers
of unlimited detention without
trial. It has also provided ad-
visory board. I do not under-
stand how the Government has
come to the conclusion of having
political prisoners and of detaining
politicians and why the voice of
dissent should not be accepted.
When they were sitting in the op-
position they were crying hoarse
that this law must go. But when
they have cometo power they feel
that this law should be retained
to use against the legitimate move-
ments as is shown in Madhya
Pradesh and Uttar Pradesh. In Uttar
Pradesh and Madhya Pradesh the
law has been used in the name of
essential services to break down the
trade union mgvement. Sir, the
Janata Government is using this law
to serve their own interest. I,
therefore, appeal to the Minister to
reconsider the matter and delete
article 22 from clauses (3) on-
wards. Lastly, Sir, there are twe
questions I would like to pose. I
fully endorse the view of Mr.
Banerjee. He said that Government
does not accept the sovereignty
of Parliament. This is the main
question which we have to decide.
Is it that they want unlimited
powers, untrammelled powers under
article 356 to dissolve elected bodies
like State Legislatures 7 Wesaw the
phenomena. As soon as  Mr.
Charan Singh became the Home
Minister, he ordered elections for
eight State Assemblies, where there
were Governments which were against
them. They had thumping
majority in those Houses and the
Houses had passed the Budget
On the simple ground that they had

st the confidence of the people
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Ybecause they had lost the Lok
Sabha elections, they were dissolved.
If some party loses a municipal
election, willit be said that they had
lost the confidence of the people?
The Supreme Court had upheld the
orders under article 356 because
the words used are “or otherwise”.
If the Law Minister really wants
the Srate Legislatures to function, he
should have limited the powers of
the Prssident. But because they
are in power now at the Centre,
they do not want to curtail their

powers, as was rightly stated by
Mr. Banerjee. =~

What is article 368, Sir? Does
he accept that the judiciary should
be a third chamber? How is it that
he has omitted clauses 4 and §?
Clauses 4 and 5 specifically
state that Parliament shall be so-
vereign and there shall be no other
authority which can challenge the
authority of Parliament. Sir, in
this connection I saw the Con-
stitutions of different countries.
There is no such power in England.
Canheshow any power in England
which can challenge a law passed
by Parliament ? In the Con-
stitutions of many countries, I saw
it provided that whatev-r is decided
by Parliament is final. In this
connection there are constitutional
provisions in Switzerland, Australia,
Hungary and France. France has
got the constitutional provision that
only the Constitutional Councilor
Members of Parliament can see if
any complaint comes, but no court
has been given the power. Similar
is the provision in the Constitution
of the USSR. In the Constitutions
of democratic countries and in
the Constitutions of Socialistic
countries, it is specifically provi-
ded that the will of the people
cannot be taken away by a third
chamber like the judiciary. Are
‘he Supreme Court Judges so
1igh that as in the Kesavananda
Bharati casethey can decide whether
a provision of the Constitution is
valid ot not?
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What is the fondamental right,
what is the basic character? The
whole thinking of this Janata Go-
vernment and unfortunately, of the
Law Minister, smacks of too much
reliance on the judiciary—pro bably
because he has been a practising
lawyer for a long time in the leading
High Courts. But he should have
learnt that nobody in Parliament
believes in this doctrine that Parlia-
ment Is not sovereign and somebody

else must decide, the validity of its
actions.

Sir, what is the provision about
referendum? There is no logical
conclusion given to it. (ZZme bell
rings) I am finishing, Sir. What
will be the effect if areferendum
is rejected? Will the House of the
People be dissolved or will the
party in power take a vote of no
confidence? The initiative and a
referendum is the basic principle
accepted in the Constitutions of
Switzerland, Australia and the
USA because they have gotfirm
faith in direct democracy. I am
completely in favour of referendum
and the principle that the people
must be sovereign, but the way in
which the proposition has been
brought in here is absolutely use-
less to fulfil the aspirations of the
people. Is what Mr. Jayaprakash
Narayan said, correctly—that the
people must have the right to recall
the elected representatives—is nece-~
ssary in this country where politi-
cians, with impunity, are changing
parties for selfish interests, when
they go from Janata to Congress or
oise versa and from one party to
another and where they talk of
opportunist politics without caring
for the interests of the people.
There is no deterent for this.
The politicians are misusing the
opportunities meant to serve the
people. It would be mush better to
have a provision, under article 368,
about the right to recall only then
the provision of referendum would

e
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have been taken to its
clusion.  Sir, lastly, 1 would

like to say that the deletionof
article 31 from the Constitution is a

welcome provision. But there must

be some protection. If the land-

lords and the property owners in

this country are going to getthe

market value as compensationof
their properties, it may not be

possible to acquire. The whole

object of the legislation passed

in the last so many years with regard

tc the land reforms, as brought out

in the Ninth Schedule, was to give

compensation and if the amount of
compensation bears a good rela-

tionship with the value of the pro-

perty that should be supposed to be

reasonable. Therefore, Sir, if the

legal right is to be given to them in

case of land acquisition, the result

will be that the landlords will get

more money and it will just be as

if the Manifesto of the Janata Party

was in reality to help the landlords.

Bagal mein_ chhuri, wmunh mein

Ram Ram will not work. It is no

use talking of the poor people when

you are actually implementing the

legislation, and bringing amendments,
in favour of the landlords. Let

the Janata Party awake to its Mani-

festo and bring proper amend-

ments.

logical con-

Sir, I would also like to say that
some good features are there and

1 welcome those good proposals.

ot Foq AA A @ STEWTETE
wEva, oY dfqam w1 e fagus
FA7 W waww ¥ W feaw @
gei go q@ ag § fowew #
qeAa T § | StAar mET { wad AT
FQUT-aT § 3w Ft FHAT F I O
e fear oy i an afaura § grosdr
Fr 7 1@ | ) o a1t 7 91 CAE-
7 AdeE T & g ST AT HI T
% feaT Ty SORATHT AT CRISTAT TRATR |
afEa o7 S GRETUHIT STE ATHRT
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wirfe spvor S 3 e e,
ST Wi @fagm & g aE K,
PO HATHI A ST 9% W1 AT 9 W
Fr gor 71 ‘e feafems” @ fear
art wee feremx fg et #e, &w ge
fe =7 | ager 59 &1 9T feaemT +Q
Fe fife IW <19 § ATLAT | 9999 S0y
HERA, TAAT GRETX ERT T8 TFTX FT
AT FHT TG ST &1 GHIR 0T | A7
e q G3g IR HAT § | STTAA TAL-
ST &1 wifagr ot g d@fgue ¥
faarugi & <@ AT 9g 1% AT\ FIT Wl
5 & wix wfaer § o ag S <@,
&ifene Srras S dW AT 59 faar IwgAT
¥ oY, 99 EHEATH § W HIT T |
TEUF TF &, 1§ AUF g1 IAH
TIAR UfEaa HTAT ATEAT § |

ot v s ;o Fgl aww fGar
a1 ?

st FTq X VA : A(G T= fear
97 UAFHA A{ADEET ¥ | ‘

ot mffe |or ¢ A, A @R
warFea afana § |

St T ATE VA : IURATETET [ -
Tg, U7 W ¥T 0D F S7A4T § (%
gfgarm § FUET TUIEEE 9T
© § Wt war 3o swain frafae
TN FT FUAW AT L | FAT WA AW
F1 weq Wfug fFar & qursarg Y
TITGAT WX gOISArE &1 i@ gl
w1 9ew & | FfFw g@ R sfqam
% wfsfmerdy ax, savawfasr ax sarat
sire fear w7d, % a7 S%fag & wrawiy
grrfra SToor SiY gTer | wisy sEw Sf
g9 F FE W FB BN T FH A
wfgx &1 =& faen & 1w 4 Agy
orw @t fafreee &1

it mfta oo : & qF Fgar §
Fer A1 S 92 feem €1
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Y X A T ITEWTEAET UG-
g, AT srAa § fF fergeans & qsaa
F qUHA AT wwear 7l ofY 5 57 4oF
# AT T CEAFTN GHT AT| TG &AA
agt &1 AraafasT & F6 R wsdg-
F0 & fawis woar faar | s 3@
HeF W TS AEULSURAT & A1 08 A
gU a1 Ig% f@a1® Swgiv waar fHar 1
T8 Uox § 9 fowra gu, argartast
A gax fgars wgar fear | wta %
fgegears a1 aramfasr & @@ 30
aqt & ea¥ Wl ATSETE! 20 & 9 °
w2 frug w80 fear ) fex gursare
AT Tgaa wraarfasr Wi UF WY
& Ty A | A & FEr g fF A
qifesr a1 ®1E a7 Fwe, ¥ YSardr
g BT FTAW BT F qOF gAl FW

2

IquATERs WA (&d, gwq fErgEarT
& dfqa ¥ @da @1 @R fear g
T GRISAE FT @w frar g 1 sw ]
FATSATE F1 T foran ;i garsrars
ST Sy, Srfere agl A d F1 SFTR TR
forar 1 glrar ST eEs a9 aEnsTaTdy
HERT A AFAS DT HYATAT, 5 TATTATR
&T 719 o & fore o qane =80 fgwg-
TR @ gF BT aew § wgt At w
WIS & a8 IR BW & HarHi & TRy
T ATSHEY 1T Y AT A F7 AISTEY
& qI-ATT Srdd AT GETSTETL A1
&1 &R fpar 1 g7 W1 F1 qrg-wd
FTGH HIH & AET FT ALAGK @A ¢
gaw wa 3w ¥ w@faer 7 fawio fHar
ok oy d@faum ¥ Wi ghar 8
ISl st 7 guiead fF5

IYGITEAT TR, WIS TE FIFTT
AFda T FE@ L | TFE & %
Mwda gn fgrgeara ¥« § 1 WS
AEda & FIH 9T AL a8 @Y
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g, drwda & a7 = Qs ag W g,
TAFAT F ATH G WEIAT ¢ &I 8,
dAEdE F A9 9% qEadl 9@ @G g,
FATXAR FTATH SHT W FT STAQT 1 JaT,
HEF FT qATE FLU, AW HT THRAT qET,
Az feq-1a dFda #1917 /1 ) 89-
aNTenel HEEy, fErRarT ° % 3w § Aiw-
d & 979 wI9 Ugd gl &ed §
GUTSATE F1 TATTAT | HEFS W16y, T
df qen gutas & wrew ¥ 5K g
1T T wE TG, Wi 39 @1d T
7 € {5 aredw § gw  mwreErd)
FATS & T F1 A1 g1 T T g |
Tl #1 @31 ¥ g gAN CHFAA HY
Fiale foee A L@, foer &1 siFke
foee & @t M Ferfe RIW Y uw
T F1 foer FY cgEedT g gEy
miffarie # @ws) 1 wa foaw &
SEUe AT HI SHAT TR A AT
g T g fomw 1 Fiaie fawe & gorev
ez fae ® & w14, 9 SWAAT F9H G,
AT FEH F | §H 98 FaW 71 fadiy
W § | feream & uF wra wearai
7 T4 wiate fate ¥ g ox fadm
fgar ar 14 fogra<Fy afen gwdwda
% geari & fomet =0 Y sran e gavs
wEl T ], SE R gErTSarEr sTawy
F1 TweRR 9 fuer 51 uF grzae
qRTHE FT N FT AT G FT FAR
forar IR =T % § AT 7€ dwad
FTATA oQ & | 3w aw AT ey agfa
feedt ¥ w=w g, YA oo g,
wETE ¥ WS g6, gaw § wenr g,
THUT H FO ER(T, T FT LSS HAT-
ST RO | UE W UFAT W rfa
FET 7 -
STRHTERT HEET, Sqar qEt 51
gHAX F T F1AT & gieonnegsy W
&1 uFar <€ <& § ) fergeara v sondy
AR A S MR | fergear w1 gve@E
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FITHAFT TN L 348 NN T garer
'crs; faregm T R FCET G0 |

- SIRATETR  AZAA, 'Z’.Efi'(f?(:;?m‘

IR BT A4 T7A6 FFar 1 429
dfgqe dataT & Fo TI TAT A,
afg IIF A T g9AT &, IX KT SAAT
auaAdt § i gard &fqam & I wadq
off a1 94 afadn & fwg F1a7 @ |
AR ST ITET QAT AT A AT Y
51T w30 ! qefafqedwd grasyEa
fraxfacd ? oF ¥ oF O FTI
st feg-aa | gk FQ@ §, A
FCRTL AT T FT AGETL F AQL ITH
fag 1 wrazdlia aaeara S AT TG
qie §, afeq wwarata fawdy  agh
Az E ) g4y W FAAY AT E
F TETATCHR & AT F1h fafeax
¥ 9T gedT fegr Y ErsHE A wew
F Ay § MT 20ad ax Ferade ax
ag g1 1 ¥ F@ A9aT War § )
fergeara o o & grd A€ =;av X
ar fafares § A% fergears 1 Swar
FIAATATME 7 TF T3 AHEH HT 504,
UFET A3 AFLAT AT, IHF a9 A
FIAA AT § | FAFT {Eegeand &7 staar
FAMAME ¢ TEegeara F w0 A
AT A A2 e T FUFW
& gw Jray § Or fergeara ¥ iwaa &1
qIqq a0 HT TAGT FL QST A L1 QA
A gy & S wwar wr Iifgdr
uw ar ik A& A gadr ey gE@
& | F A7 ATR § gG B A7 )
ag staar =1 fafqaw wiv &1 A% 40
T8 7 ard @Y Q& AT @Al ¥ g AR
garsAE WY gad § & | ad t Fgaa
¥ V) Fwrar & SaFT Q&Y AT AR F
9T 7L | AT E TF AT A<HT &Y
Igafseg | AT IA Y T 97T AT,
gAY €T I TAIT AT, GATHIE |Y

|
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famr & S AT W SATAT AT L UF AT
F 77T frar a1 1A adal &
fedi & smar &7 Faerw swram A1 ag
farcrst s st qtar S <Er 0 [ AW FT
HEL AL gaa § 909t & ol § g
a7 7g #AF< ace fFar s <@ g

T g T G § IMITHFT QR
¢ 3a% sraifaes tafaas 1 safasar
adl faorit safs  gay srakdyey
tafgaeg *, @ifs fadas fegra
HSHed UIEH F Faz weatfadar &
ff 1 :1% Y garsars § famng <@y
arer qiiwardz w1 A%, W TG T
g ar agh #71 & 98 39 fagra &Y
w@T wwn & The Directive
Prirciples should be given pijority
over the Fundamental Rights.
ag FfaEy a5q g | S gHISas &
ZWA &, THATEA & g & 4 &7 Arwaa
F qrw 93 37 fagrdi 1 gav £ a1
F E | FArAlSA AT qatasw ft
ard gad fauras F A7 o7 gad Iw
FT CFHATHT S0 BT 90T F7 47 | GATT
STy UETT THAT & AT IF THAT A
FATY & fad, agq Ara-a9qy F 4%,
qR 7 A FU-TATETAT § Fagee How
F arg, QR 8w &7 afsws Mfafras &%
Farg gan (ygraa § ag ara <&r o)
gafay ot gud faget are fowa &
w@ryr 5y <d wgar 9rfgd, gerar =g
=rfed | ag gmdr sl uFar & wey
F1 sgefag Far g

4y 917 39 dfaar F gwa g
WEH [T FE TLE | UK I L0 7T
FTATY § AFKT FIHIT IF FAT AT § 1
zafay waar & 9 ge wfafafe &
agl Ay § S 97 gy wiafaiadi srag -
#fgFrz § f& 4, 30 orfqendz & @
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FEI & WX AT Tod § gEe eux fAma A |
T FE GIFIT, TS AW ALTF Gl
T, FCFE JraT q oo Re soww wfg-
FIC FT FIHFI #E @l § a1 TRl
aaewal & fod, s Fraw ¥ oy
qriwardie @t A «&1 fgor s1 @
(Interruptions) . . .. o
TAIFAA BT aTT TG STl § § BT

=rear § & mes at fams i

foa wregarst o ww fwar 9 ) Ay

fag g€ S wimww & fo@ qd@y

e off S| FEH F1CF A% & @G War

FY goan e W &< feay av 1 SfEs

T STA & afero 91%a ¥ o 7 A1

g | gfewr wied 1 siwaT & Siwdn TEd

F1 g3 a@g § 3w § aufsd

st e &feror wikd ¥ qafsa go q@

HTTRT FTET |7 WY w97 A1 WIS foF W

F ofsarde &1 W@ wT ST Y | g

F1qa 9%, foF araa@si a¢ mue 9

faurs awrdf &1 W foar a1 a7 I

ATeaaTAl 9 faodlt F1 awg F WMOH

Wi gl wear wiigd av ) wfEw T5ar-
FEAT 9 HIT WE-HIST 9 | Ig §
sraeT fegnd | ag & sn ot asiei fa sl
IE & WITHT A |

AR IqA A (wew wIW)
SqEdTeRy ST, AW UF TERE WIF
TR | & I Fg1 FIgal § {6 HrAA g
ETg A HUS WM HFE1 g fF ey
F gaed, qifomide & AOEF G9E g
T E | TR WY T8 q1qE oW =qied |
§ qer w1eal g f& am AqEF eafaq
qgi TET T B H] GFA & ¢ TR HAN
TR A19F oA & fodh Fgd |

st w19 OT @ §H¥ 75 w7 fv WA
ME QAT FT G2 HIN AF § F78 19
4 p-m FTIT & AV HIT FHAT § TwATE 1
qg W17 AT IE Fea @ & v wiw

L “@U LAV AuvIw g

———

e . sl kP e T

Fufex mitm iz &1 o S A ¥
fegeama &1 wifsadz &7 ssa &
ofemAz Fg a1 A sgIg A fw
519 IE1 G T G5 FX WY g1 0 a0
meE wF & fesm® A g ET W
TET ST QA § | S 41T MGE KA
ST gWT SEET MT Aaw! gefa
FEIAE!L .

THE VICE-CHAIRMAN
(SHRI ARVIND GANESH KUL-
KARNI): I am calling the next
speaker. I gaveyouonly 15 minutes.

- A

S LT AR WA RA AT FTTE
0 g @) zeFgalai v g
g e daiaiaai g AR

srewene (s wifmE Wy
FEFoit) : v &7 faaz § wowy waw
TETC Fford

Y Feq A NA: IUGWETLT TG &7,
¥ g Fg =g § & wew & w7
g T siae) A1 fad i we e v
guH usirlaegfen areegne a1 wams
faar &, ag gm sl=gm ¥ g gy
TE W A WG S TheW ) &Tq @I
ag wdi el wfgw 1wl fwmar i
wifxee fawmr #1 g7 fowe § @
a7 | 9 FF<e foee HE Tgar =)
fagrae & gu N 1w s T 9 9 ¥
g w1fgy 1 guR w@fqme # &1 gfF-
o) fygrea afamfza f&y a7 § M7
wie gefaee ffewe 1 graen = faay aar.
EowFiSHT BT Fam¥ w@ar wigy )
T U A OF ara § wiC TR FIEET
g1 s guis & fRein & {qg
gRIL XMW 7 uF gfrewo Ty &) gWIR
3w H gmrs ) TS F1 (2R o7 ew
w2 81 wal § s« g fF swrsard
fegsai s qedl #1 gfames ew¥
gfgaa ¥ =figmar §rew=en € &
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fergeara § F1q7 A ATTIS FT H1AT
<@ar Afed | HeA ¥ SrEaTY TEaa
Rt R SRR CHE AR L
Fw1 FEat 98 & fF fesgeara o arfer-
¥z Y goer #1aw <@l s 9rfgg
e qifqgrde F7 9 €T 9 @I
sraT mifge | fegeara: W aavaarfasT
F1 T7dd ©Y § @A ¥ GATTATE Al U
aFar & arfwarie §1 RV TE aEt
®Y guAAT A1fgC | o9 g% T IW A
arferandie &7 quekdT sTaw AE gt
T9 qF 35 0 9 AT AT FHAT FAR
78 &Y Fwdr T A & TEFT FARAT
¥3z F I GFaT g ) gEf@C H W
gfga = gargw f2gas & §o @Al
FT AT EITT FIATE, AFFA O ATTAAT
FT #3 w=R1 A AU FA1Z1 A AUgATE
& I Srarat F1 AT FTAT w9l S
qroe & | 97 A9 g9 (qgqE § Swar a0
qorE F F € IIFT AT EF AW |9~
dq  FLA, oAt AT ard Fwar & fgat
& faeg € 9T ga fasa w30 | §
argar § & =row foar &1 FFG
forez o wawy @A Arfgg

DR. BHAI MAHAVIR : Mr.

Vice-Chairman, I rise to compli-
ment the honourable Law Minister
on the Bill that he has moved for

the amendment of our Constitu-
tipn.

[The Vice-Chairman (Shri
Shyam Lal Yadav) in the Chair]

The democratic spirit of the
country is being resurrected and we
are trying to reassert the funda-
ment.a! fact that the right to life,
liberty, freedom of speech, a free
press. freedom of worship and
assembly and other fundamental
rights. ..

St F9 ALY TR : 397 W T §
T A TFEIF ? T TH TF § SwAr

L mmeaw m A Asesscaais |
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T AT FIAAFWT ¢ F4T AT HINT
F WA RAGT L 0 T 77

SHRI MANUBHAI PATEL
(Gujarat) : There are other people
who understand Enpglish. There
are people who do not follow
Hindi.

T a1 fZ= quet g59 §, AfFd gaR
%S A1y § o1 fgwdt &Y mwmy § 1

SHRI HAMID ALI SCHAM-
NAD : Mr. Kalp Nath Rai has
also become anti-English.

SHRI KALP NATH RAI :
I never said that. -

I(. WE AEER : =0mT, T A
fSaa1 aag TEE FY @ § Saqr gua
Y H A AITIT AT

SHRI HAMID ALI SCHAM-
NAD : Your supporters are from
the south; do not forgetr that, Mr.
Kalp Nath Rai. -

DR. BHAI MAHAVIR : Sir,
it is being asserted today that there
are certain fundamental rights of
liberty and freedom which are not
atthe mercy of any Government or
any party or any great dictator.
They arise from the nature of
mankind and ther<fore there should
be a limit to which anybody can
toy with them. After long cen-
turies of sufferings and sacrifices,
this country won certain basic
freedoms and those basic freedoms
were enshrined in our Constitu-
tion. Within a quarter of a
century, however, through an irony
of fate there came people at the
helm of affairs in this country who
claimed the right to take away those
rights, those liberties and those
freedoms. The twenty-fourth
amendment to the Constitution ;was
such a declaration which sought
to clear the way for abridgement
of all the fundamental rights of
citizens of this country. My
friend Mr. Pranab Mukerjee is not



here. I am told that he was good
enough to refer to me and to say
that wheh this Twenty-fourth
Amending Bill was moved we
were talking in some seventeenth
Eentury language when we wanted
the right to property to remain a
fundamental right. If I recall
a righ., the Twenty-fourth amend-
ment prepared  the ground for
abridgement of all fundamental
freedom not only right to proper-
ty. But after that amendment,
right till the day when the Party
to which he belongs was unseated,no
effort was made to remove this right
to property from the list of fundamen-
tal rights. And the right to property
remained a fundamental right till
the day the Congress Party was in
power. If I have changed, well I
do not admit to be as unchanging
ot as stagnant a person ashe would
like meto be or apparently takes me
‘0 be. But I would like to askhimhow
he reconciles his position of saying
that emergency should not be for
this purpose or that purpose and
still keeps on alleging that the emer-
rency was nothing wrong and con-
inues to follow his leader who be-
:ame a mini-Hitler for this country,
‘obbing this country of the liberty
mnd grace which she had won after
enturies. He continues to deny
he right of the Shah Commission
o ask for information as to how
hings happened and takes shelter
ehind the oath of secrecy. With
Il these, I do not understand how
e is able to claim that this Party
tands for freedom, for democracy
nd for the rights of the individual.
o much for his constituency.

My friend Shri Kalp Nath Rai
iid many things. I do not want
) pay much attention to all
hat he said because he said
1any meaningless things. But
e said alot about the courts and
nded by saying thatno good thing
as ever been done by the courts.
3 it the reason why his leader and
er son are continuously knocking
"the doors of the courts for bails
1d anticipatory bails and all sorts
“legal protection which the courts

are giving them? Is it because of
this that he says that the courts
have done nothing? He should
realise that his leader often gets
more than juctice from our courts
where she goes very frequently. .2«

During the days of the Twenty-
fourth amendment, several amend-
ments, particularly during the
traumatic days  of emergency,
such as the 39th, 4oth, 41st and
42nd amendments, in effect, made
a laughing stock of the Constitu-
tion and put the country virtually
in a state of dictatorship. It was
a totalitarian rule by a Party which
became nothing less than a Fascist
Party dominated by one person,
being the matter of everything that
he or she set eyes upon.

Article 329A was virtually a
save Indira clause and a black
mark on the Constitution of the
country. The  Government is
now resurrecting the spirit of
the Constitution by removing it.

Through the various amend-
ments the President was reduced
to a figurehead. It was ordained
that the President had to sign
anything which was placed before
him by the Prime Minister or the
Cabinet. Now, Sir, the President’s
dignity is being restored and he is
being given the authority and right
to advise or to ask the Council of
Ministers to reconsider a Bill once
they bave approvcd  of it.  Then,
Sir, through these amendments,
as the Law Minister has said, one
more thing is going to be done.
several very high constitutional func-
tionaries wers given a special
privilege earlier, that is, the Speaker,
the Prime Minister, the President
and the Vice-President, and it was
said that they were above law and no
law applied to them. They could da
any thing and they might have done
anything in the past and no action
could be taken against them. No
law applied to them. Is this the
samajwad or the socialism that our
friends on that side want? And,
Sir, if the Janata Party wants to
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bring all before the law as equal
citizens, what objection can there
be to it? Even the Prime Minister
has said rather he has insisted that
he would like the jurisdiction of
the ILokpal to cover him also.
That was never done by the pre-
vious Government. Does that
show that they were anxious about
honesty in public affairs? Why
should the Prime Minister have
been piaced above law and
why should the other high func-
tionaries be above law? Why
should they be given a blanket pro-
tection against all crimes that they
might have committed or might
commit? This is a very interesting
concept of what socialism or demo-
cracy meant to them.,

Now, Sir, the other things that
the new amendment seeks to bring
in, almost all the things, are most
welcome.  The right to publish
parliamentary proceedings and the
right of an individual not to be
punished under an Act passed
after certain actions have been done
by him-i.e., retrospective punisfment
or retrospective  application of
laws—these are all things which
are important and the negation of
these is something which nc demo-
cratic or free system can permit
and this is something of a great
pledge being redeemed, this is what
the Constitution (Amendment) Bill
is doing.

Sir, some of our frierds on the
other side, notablv Mr. Bhupesh
Gupta, have objected to the clause
relating to armed rebellion being
kept as a justification or ground
for internal emergency being
declared. Of Course, there is
the vpossibility of a Government
which tries to distort this provision
or tries to prese~t somethirg which
is not an armed rebellion as an
armed rebellion and declares an
irterral emergency on that basis,
The recent experience is so  elo-
quert and so fresh that people
cannot forget it. After all, there

L v XA Dnosn )
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was no emergency. The Prime
Minister teing unseated by a
High Court judgment was no
errergency for thecountry as such.
But it was made into an emergency™¥
and with all the media and with all
the Press controlled as a captive
Press, the whole world was made
to believe that there was a great
conspiracy to create chaos in this
country. So,itmay be thatanother
government tries like that.  But,
Sir, you have to place some reliar ce
on the human being and no law
can te a foolproof law forall possible
corditiors or for all possible situa-
tions. I also believe that even
Mr. Bhupesh Gupta weuld not
plead that the right of armed re-
tellion should be given to anybody.
After all, if the democratic system
is to funcrion, it has to function in
a peaceful manrer and no party
should be given that right. I do
not know wherher it is because of

the Communist Party’s  belief
in that type of viclerce or
that type of violent action.

But still, Sir, I would btelieve that
be accepts the Corstitutior, when
he pledges and takes oath as a
Member of the House under the
Constitution and that he accents
that no party or no group should be
given the right to try to brirg about
charges in the country through an
armed rebellion.

Then, Sir, the referendunr
clause has also been objected tc
by some friends.  This referes}-
dum provision, as I conceive it
is a comnromise between two €x
treme positions. One is, as ou
friends cn the other used to say
that Parliament is supreme and tha
it can bring about ary charge an
alteration in the Constitution, an
the other is that the Constitutio
is sacrosarct and it should rott
changed at the will or the whim
and fancies of the party in powe
Now, Sir, this is a via media betwee
the two. There are certain bas’
things which, we believe, shoul
not be changed in a very casu:
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manner and if at all a situation
arises in which they need to be
" changed, then, Sir, let the people
be the last judge because, after all,
sovereignty rests with the people
and not with Parliament as was
claimed by our friends there.

SHRI B. N. BANERJEE :
Then, what about the powers of the
courts to question the validity of
the amendment which has been
approved by the people ? Please
answer straightway.

DR.BHAI MAHAVIR : Well,
I suppose that when the people are
given this right and the people
have the right to amend the Consti-
tution, it means that their amending
power is ultimate. That is how
I look at it. I suppose the Law
Minister would be able to clarify
from the Government’s point of
view.

I do believe that there are
certain things which are required
to be accepted if any amendment
is to work, if any Constitution has to
be successful. We have to be self-
disciplined. Whatever order the
emergency wrought to the extent that
some discipline was also brought
with it, has been appreciated or
was appreciated by people. Of
course, discipline is imperative, But
had that been the only purpose, there
would have been nothing wrong
with the emergency. But that was
not the purpose. and it was only
brought merely to cover some gross
misuse of authority on the part of
the neople who sat in the chairs of
authority.  But the desire has to
be there. I believe that my hon,
friends on this side as well as on
that side would accenr that if this
House or any other body has to
function, it can function only with a
minimum of discipline ard a mini-
mum cooperation,

Sir, the second condition of
successfinl working of the Consitn-
tion . . ..(Time bell rings).

T will finish in three or four
minutes. 1started at 4-05.
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THE VICE - CHAIRMAN
(SHRI SHYAM LAL YADAV) :
You started at 4-o02.,

BT, WIE AFER - 7 fage ar
FAFT AT FT AT Gr oA L. L.

( Interrupzz'om) O faaz =%
Gy 7 eyfera

The second condition is that
the party in power should believe in
consultation with the Opposition.
The party in power today believesin
consultation with the Opposition.
The statps given to the Opposition
leaders, the recognition given to the
Opposition leader, is somet hing
which they had never agreed to all
these years. The Janata Party has
donethat. The wayin whichit has
proceeded in connction with this
Bill is creditable.  The manner
in which the Law Minister and the
Prime Minister wert about in this
matter is even more creditable. So,
Sir, the consultation with the Oppo-
sition is something which is to be
accepted as part of the democraric
life, because we start with the pre-
sumption that no man or no {party
has the menopoly of wisdom or
patriotism and go with the presu-
mption that these qualities are there
among all parties.  And ,therefore,
if we are to work in this country,
and if we wart to solve the prob-
tems of the country, we have to have
the cooperation, as far as possible,
of all the parties.

Sir, the willingness and the capa-
city of the people to serve ina dis-
interested way, is the third candi-
tion. If remainirg in power re-
mains the only consideration orthe
only objective in the minds of all of
us or anv of us, I suppose that
any good Constitutior will go by
default and it will not be able to
deliver the goods.

Then, Sir, we have to pledge
faith in the freedom and the right
of dissent a'so.  The Opposition
has to exist. Such type of talks
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as the Opposition has become irre-
levant,” were irdulged in durirg the
emergency. The president of the
ruling party those days went about
saying that the whole country had
chosen one party and the vparty
had chosen one leader ; everything
else was irrelevant in this country.
Sir, that type of talk is  nothing but
naked fascism. And that has to
be given up. if any party is to
claim to be democratic in this
country,

Sir, T would just submit two
points 1o the hon. Law Minister,
Tt does apnear to be an anomalous
situation that to take care of any
person or a group of persons who
subvert the Coastitution there
should be nolaw and there should be
no way to proceed against themina
court of law,. That lacuna -—if
itisalacuna—needsto be corrected,
otherwise this would encourage any
people in future also to tinker with
the Constitution to subvert and to
murder democracy.

Sir, we have been saying that the
right to work should be given a
place ir the Fundamental Rights.
I understand that it is not a thing
to be lightly taken. But I think
that the Government should sooner
or later seek a situation to be
created where it can be given that
fundamental status.

Last word, Sir, and that ic our
ulrimate faith in the people and our
confidence in the people thit they
would be able to protect their
sovereignty, their freedom. After
all, freedom 1is not something
which has to be won once and to be
enjoyed for all time to come. It
has to befoughtfor again and again
and it hasto be won generation after
generation. Without that, the peo-
ple are likely to slip into some sort
of slavery. Sir, I wish to
end by recalling a little from a quota=-
tion which Shri Sachchidananda
Sinha read in his inaugural address

[ RAJYA SALHA 1]
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to the Cofistituent Assembly on o9th
December 1946:

“The structure has been erected ¥

by architects of consummate skill
and fidelity; its foundations are
solid; its compartments are beauti-
ful as well as useful, itsarrange-
ments are fullof wisdom and order:
and its defences are impregnable
from without. It has been reared
for immortality, if the work of man
may justly aspire to such a ritle. It
may, nevertheless, perish in an hour
by the folly, or corraption,or negli-
gence of its only Keepers, THE
PEOPLE. Republicsarecreated—
these are the words which I com-~
mend to you for your consideration
—Dby the virtue, public spirit, and
intelligence of the citizens. They
fall, when the wise are banished

from the public councils, because

they dare to behonsst, and the prof-
ligate are rewarded, because they
flatter the people in order to
betray them.”

SHRI MURASOLI MARAN
(Tamii Nadu): Mr. Vice-Chairman,
Sir, I rise to welcome the Constitu-
tion (Portyfifth Amendment) Bill
whole-heartedly. I would say that
this Bill marks a milestone in our
political history and the people will
have a  sigh of relief because it
dismantles many of the obnoxious
provisions of the 42nd Amendment.
Sir, while speaking on the previous
Amendment Bill, T had said that if
the country had to pass through a
traumatic exprience for more than
20 months, the responsibility was
that of Mr. Shanti Bhushan. Ihad
also said that but for his being ins-
trumental in getting the Allahabad
High Court judgment, the emer-
gency would not have been proclai-
med.

DR. BHAI MAHAVIR :
is the villain of the piece.

SHRI MURASOLI MARAN
And the Forty-second Amendmen
would not have come. Now, it ha:
fallen on Mr. Shanti Bhushan t
do away with the evils of the Forty

He
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second Amendment. So, I feel that

a dramatic justice is being rendered

today. Sir, as it is always said, the
life of law is not logic but experience.

We had a bitter experience, a night-
marish experience, for 19-20 months.
Sir, if there is any test for seeing

whether this new Amendment Bill
is good or not, I would say that m.y

test would be that it should answer
the question whether such a night-
marish experience can be repeated if
the Bill becomes an Act. That
is the question I would pose. Sir,
the answer is that I have my own
doubts and fears. Sir, even with

these provisions, the old bitter ex-~
perience, the night marish experience
can berepeat~d. Take, for example
the emergency provisions. The
words ‘internal disturbance’ have
been substituted by ‘armed rebellion’.
Sir, I would say that an armed re-
bellion is the twin brother of internal
disturbance. I could not find much
of a difference between the two
terms. Whatis an armed rebellion ?
How many should participate in
it? What types of arms should be
used? Even sticks can be consi-
dered to be arms. Weheard about
the Provincial Armed Constabulary
revolt in U.P. in 1973. We had
the Naxalbari movement. But even
though they were never considcred
as ‘armed rebzllion’ a future govern-
ment may misinterpret them as
‘armed rebellion’. Even today, we
have read in the newspapers that in
Visakhapatnam there was an armed
rebellion berween the naval officsrs
and the citizens. I would quote
another example of my home-town
in Madras. In aplace called Otteri,
two groups of vendors of illicit liquor
started clashing with each other with
all kinds of rative arms. People
could not move out from their
places for four days. There was
Section 144 imposed. Then the
Special Armed Police came and they

had a flag march. Buta future Go-

vernment which wants to misuse the
provisions would take these instances

and say: Here is an armed rebel-

lion and we want to impose emer-

gency. Of ceurse, you have pro-
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vided many safeguards. Even
then, if you have the two-thirds ma-
jority in Parliament you can misuse
the provision as it had been misused
before. Sir, the Law Minister
claimed that the abuse of emergency
powers will be made impossible by
this amendment. Sir, I express my
doubts. For example, let us ima-
gine that the amendments have
been passed and it is a lawoftheland
today and the former Government is
here. Suppose, JP makes a state-
ment as he made then that the police
and the Army should not obey the
illegal orders. Sir, naturally the
Government would consider 1t as a
threat to armed rebellion and they
would make use of the situation and
proclaim the emergency also. That
is why, I would ask the hon. Law
Minister to reconsider this. Sir,
in the United States, the Supreme
Court can go into the question whe-
ther there is a state of emergency.
Anybody can seek the help of the
Supreme Court and the Supreme
Court can go into the question and
decide whether such circumstances
are there for the declaration of emer~
gency. Sir, only such a provision
will help our case. That is why,
onceagain I would beseech the Law
Minister to reconsiderth e case. He
may say that the written advice of
the Cabinet should be there. We
know that any Minister who wants
to protest against this measure can
be dismissed. The Prime Minister
plus one Minister will form the
Council of Ministers, and they may
become the Cabinet. Even the
Prime Minister himself after dis-
missing all the ministers in the name
of the Cabinet—1I do not know the
provision—can advise on any flimsy
pretextand another emergency situa-
tion might come and the democracy
burried. That is why, I want them
to be careful.

Sir, next T come to article 356
which provides for the clampirg of
the President’s Rule in the States.
Sir, in the election manifesto of the
Janata Party it has been stated that
they will “move an amendment to
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article 356 to ensure that the power
to impose the President’s Rule in
the States is not misused to benefit
the ruling party or any favoured
faction within it.”” But, now, what
they have done? Even now the
mischief can be done by the Central
Government. If they want, they
can dismiss any State Government.
That mischief can be done. So, Sir,
I would say that they have not ful-
filled the election promise. What
they have doneis small changes here
and there, for example, reducing
to six months the period of Presi-
dent’s Rule in the first instance.
And they say that it cannot be
extended for more thanayear. And
I would say that during the emer-
gency time, the time can be prolon-
ged for three years. Then, Sir,
the Election Commission should
certify that on account of difficulties
for holding the elections, it may be
extended by oneyear. Sir, I do not
know why the Election Commission
should be brought into the picture.
Formerly, the Centre was using the
Governor for dirty works. Now,
the Election Commissioner also comes
into the picture. Sir, I would say
that just like the Governor, the
Election Commissioner will also
become the handmaid of the Central
Government. This morning, the
hon. Law Minister has stated
thatthereis a philosophy behind the
President’s Rule and that philosophy
is, even then it is a representative
Government.  Sir, I cannot agree
with that view. There is no philo-
sophy at all. That philosophy kills
the very federal structure of any
Government, Nowhere in the world
in any democratic federal country,
can you find a similar provision like
articlc 356. Sir, it was a carbon
copv of section 93 of the Goverment
of India Act of 1935. In fact, I
want to quote what Sardar Patel
stated when this provision was in
corporated. He said, “In a demo-
cratic constitutiou, it does not fit
jn properly.” Well, Sir, our Minis
ter says that there is a philosophy.
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I would say that article 356 runs
counter to the principles of demo-
cracy and federalism. Therefore,
Iwould say thatitshould berepealed
and I would support Mr. IBanerjee
who asked this morning that if ir
comes under the emergency pro-
visions of the Cnstitution, if you say
thatforthe declaration of an emer-
gency two-thirds majority ofthe Lok
Sabha should be there, then why
should you not have the same pro-
vision here also ? Sir, the Minister .
did not answer the question. I can
tell the answer. It is simple. It is
because everybody who comeés to
power, whichever party comes to
power, thinks that they are going to
betheir for ever and so, itis conveni-
ent for the ruling party to bhave
that article 356 sothat the Srate
Governments can be tied up to the
whims and fancies of the Centre.
That is why the provisior is
there. 1 would request the hon.
Law Mirister to reconsider the’
situat on,

Sir, the T.aw Minister has sug-
gested far-reachirg charges
in article 368. He has provided for
pew innovations like refererdum.
I would support referendum in
prirciple becavse the prirciple of
populat sovereigrty firds real
expression in  refererdum only.
After all, our Corstitution speaks
in the rame of the people. So, it
is guite ratural that we have the
provision for a refererdvm in our
Corstitution. Ir prirciple, I
have rothirg agaicst referer dum.
Ir fact, we should have also pro-
visiers for recall, ie., recalling
errirg Memters of Assemblies or
of Parliamert. We shovld also
have provisiors for initintive, i.e.,
people  iritiating amerdments
to Constitution or other laws.
But my question is what are the
matters that are to be referred to
referendum? There 1 beg to
differ with the hon. Minister.
Further, it has been said that the .
result of a referendum cannot be
questioned, in a court of law. Sir,
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many people have dealt with
the subject. Now, this brings us
to the question of hasic structure.
They have defined five basic
structures, namely, (i) impairing
the secular or democratic character
of thia Constitution, or (i) abridging
or taking awav the rights of citizens
under Part III, or (iii) prejudicing
or impeding free a-d fair elec-
tions to the House of the People
or the Legislative Assemblies of
States on the basis of adult suffrage,
or (iv) compromising the i~de-
penderce of the judiciary and
(v) amendment of this proviso.
These have beer defired as the
five basic structures of the
Constitution. Sir, I would say that
Pandit Nehru is the Godfather of
the theory of the pri~ciple of basic
structures. While sneakirg ont the
First Amendment in Parliament,
he said, amerdmert mears a
“change here or there” and not
“an alteration of its basic struc-
ture, for that would necessarily
involve the Conrstitution losing its
identity.” Sir, Justice Khanna
referred to this passage in his
famous judgemert. Sir, many
people have said, including Mem-
bers in the other House that if
Constitution is unamendable, re-
volution would follow. Sir, I
do not think so. It may be true
in theory but not in opractice. Sir,
India is not a unitary State. So,
we have to draw our parallel from
many of the federal countries
where Constitution is supreme.
For example, when Canada and Aus-
tralia were offered unlimited power
to amend their Constitutions by
the Statute of Westminster, 1931,
they declined to have that power
and expressly guarded azainst such
powers, Sir, take the history of the
United States of America. Its
Constitution was created in 1787,
Sir, the basic structure of thzir
Constitution, like the separation of
powers or the presidential form of
Government, has not heen changed
at all. Sir, the Canadian Consti-
tution was created in 1867 and
the Australial1 Constitution was
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created in 1901 and they have not.
amended the basic structure of
their Constitutions. We should also
think on those lines and why should
we change the basic structure of
our Constitution at all if we
accept that there are certain basic
structures in our Constitution? The
pity has been that all the famous
judgements were delivered regar-
ding the reference to property alone,
That created the confusion during
the Golaknath case, when the Sup-
reme Court said that Parliament
cannot repeal or take away the
Fundamental Rights. Sir, we
were all worried. I was one of the
persons who thought that Parlia-
ment is supreme and should be
given the powers. Many jurists
have said that the judgement in
the Golaknath case was wrong,
Then came the Keshvanand Bharati
case. Just like the Golaknath case
entrenched the Fundamental Rihts,
the Keshavanand Bharati case en-
trenched the basic structure of the
Constitution. Then also we thought
that short of total abrogation or
repeal, Parliament should have the
power to amead any portion of the
Constitution, But, Sir, what
happened?  The  Thirtyninth
Amerdment and the election case
and, in fact, the Fortieth Ame..d-
ment also, made us to thirk, if vou
say Parliament is supreme, what
happened during that period ?
The captive Parliament destroyed
our democratic system. That is
why we had to change our mind.
We have to be very carveful. I
would say that by this refereadum
certain dangers are possible. Take
for example, tomorrow a Govern-
ment having a two-thirds majority,
passes a legislation saying that in
India all citizens should be only
Hindus and no other religion should
be there. Sir, it impairs the secular
character of the Constitution and
you are putting it to vote, putting
it before the people in the form of
referendum. And suppose, the
majority of the population, because
they are all Hindus, support it;
what would happen ? I shudier

1
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1o think of the result. So also, take
the language issue. If tomorrow 2
Government which has two—t}n_rds
majority here passes 2 law saying
that those who know Hindi or
pass 4 test in _Hmd.} alone w1_11
be given the citizenship of India
and voting rights and nobody _el_se,
thereby attracting the provision
of this Chapter.a_tnd ta'kmg away
the rights of citizenship, and the
then puts it pbefore
for a referendum; what
will happen? The H}n@.i—speakiqg
people are in a majority and if
they pass the 1aw, what will happen ?
Sir, these may be extreme situatjon;
but these are our genuine fears and
1 think the hon. Law Minister will
enlighten us Of this point.

1 would also put another sugges-
tion to hon. Law Minister. When
he was defending the case of Mr.
Rajnarain, he got the 39th amend-
ment struck down as void on the
only basis that it destroyed the
pasic structure of the Constitution.
Sir, let us imagine a situation if
Mrs. Gandhi continues today_ after
this Bill becomes an Act and if she

uts it to the people in the form of
q referendum. If the 39th amend-
ment becomes part of the basic
law of this land because In that
atmosphere 51 PeT cent of the
people also accept 1t what would
happen ? Sir, I shudder to think

of those things.

Finally, Sir, theré is no judicial
review for it. If the referendum
is based on sufficient majority,
thete is 1O judicial review. We all
know, judicial review is a part of
the fundamental ~ structur€ and
Justice Khanna said that not 2
limited judicial review but a totgl
judicial review is part of the basic
structure. So is the case with
federalism.  BY changing two or
three Articles in the Constitution
and passing a 1aw that hereafter the
Parliament alone has pot the power
to maks laws for the enfire country,
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e e e

Biii. 1978 140

it could make the Constitution uni-

tary. Federalism will be Kkilled. ~ 4

That point has not been considered
at all. This can be done very
easily without even a referendum
according to the present position.
In this case I want to make 2 si-
milarity. Let us take the example
of Canada. Canada is very much
similar to us. They have their
minority problem; they have their
language problem. Inthe English-
speaking part of Canada, there is a
French-speaking  Stat€ Quebec.
If there are French-speaking people
in the English-speaking part
of Canada, there are also English-
speaking people in the French-
speaking State. If thereare English-
speaking minorities in one part,
there are French-speaking minorities i
in the other part. I would rather
say if Canada has one Quebec, we
have more than 19 or 20 Quebecs.
But there are certain provisions
in the Canadian Constitution which
cannot be changed or amended at

all.  Certain  basic  structures
Provincial legislation contained
in the Section 92 of B.N.A. Act,

the rights in respect of schools,
and use of English and French
languages are expressly excluded
from the amending powers of the
Constitution, because it is a federal

structure. It contains a multi-
racial, multilingual society like
India. So I would say if you think

that there are certain Structurcs,
certain basic structures, let them
remain basic. Why should we
change it? You define them and
make them basic and I would say,
the basic structure if defined
should be as inalienable as the
sovereignty itself.

Sir, there are certain lac.nae
in the Bill also. Supposing, a
referendum fails to get sufficient
majority. What is going to happen ?
When are you going to have the
second referendum? And before
that, should the Parliament meet
once again and pass the Bill?
These are some of the doubts raised
and I think the hon. Minister wilk
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clarify the situation. If tomorrow
a Government commanding a
¥ two-thirds majority and sI per
cent of votes of the people does
something, you can very well say:
“What can we do ? The majority
of the people are doing like that.”
You can simply say that. Sir,
vou know, democracy is a delicate
plant. Two-thirds of the world’s
population lives under some form
of an authoritarian Government.
Democracy exists only in a very
few countries. By using money
power, police and army and by
misusing the Emergency provi-
sions, an authoritarian regime can
be planted here for ever.  That
fear is there. Sir, I would con-
clude my speech by quotmg what
Prof. Wheare said:

“The absolutisms of the twen-
tieth century have usually been
based upon universal sufferage—
and a compulsory  universal
sufferage at that. Have not
modern tyrannies been returned
to power by majorities of over
90 per cent ?”

Sir, T warn the Janata Members
and my friends here. If a dictator
comes tomorrow, he or she will
not at all commit the folly of having
elections. Let us bear that warning
in mind. With these words, I
conclude.

ot g mfest  (Agrae)
SUHNIETE WG, g ST A(FL(7 qur-
g7 fadoas §, Twaagaaw N &
FI F3@F FIAA AT GOrEAl 9T
&1 T Fa=rR Ay @A <@ A |
A 5T AfFa qoiaw fagas o
gmfa & gfgsre wy @onfaa &@ o7
TR E, TEG a9 ;AT AT I qEHIA-
AT HT FH F &7 ST gWET g,
ITHFARAF oo faarT |Ea & @ran
T@Ar AT g | gH 3w afagm
dutad fagaws £ wod F) S ag-
ders wwar @ 9Ewrgfec & @AY
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aifer 1 o9 gw og @S E 7 @R
aw Fagd ¥ ATrR@T F wq@ G
F fog o WY AET g, IR T0F HYAT
g3 =gl @ avsw weula & A
FT T fore F1E goanr 781 <@ Sar
§ 1 fSemd oy § 9ATaE qEATTAT
Y feair gmy 3w & &, % WA
grafa ¥ sfasre &1 fadq qaa &
foq 715 SO S8 W oSmar § ¢
g TTAY O warve W arar @ &
w9 AT AW H gw wr At uffeafa &
ar fox & duew feew feg € 7
fa=it T afaers guivas 7 avaar 6T
% & fr ag sg@eax wwaU &7 WA
FWT & | WA GEEEAT. FHIG  FT
gF  HWHAT ¥ HTE AT 7GL AT &
ar 39 dEreMi &I OwAar A 838
3 STATE | EXUF ©E § wgegIedr
¥ gegaT g F wvea g fFar o
Hyiraw fwu|i £ oo w @ ET fwar
srar wifgg 1 o9 @F gl W OB
aguErF @RIl FT A< AT Tl T
SO, 99 a% 9 @uia| 7 g9
ST @waT & 1 faoer
9%, W@ AT AT AT, I
6 g7 Bt fEwa, Fsv e § oAy
qraTe &1 7@ 1A q1 waw grn
g% de g ¥ aga wfuw ¥ o
afes g 2w W offeafagt G &t
¢ A o gRar B SATET $ATF AEL
fegr w71 @wr | siwA, qF @ g,
g7 ami ¥ fau uw sigs & %0
FuarT fFar war 41, AfEw ST
faQy fFarwar | gmRRar wiAAw
oY ATy ¥R Fifgwrvw wiigs
s & fawrs ¥ Aivdgww A
€ FART A | SR o fgard
¥ @wit w1 Sg frar 1 ofeonw
7g gwr fF el ardl #Jwa &
T AT IT  THANEF  TUEH 9T
grg  sara Agr fgar s o@wr
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fFa gz F gmd ordl § 3w gHAlAT
e & aix ¥ ¥ FEa  f@d
M7 zafay gm ardl § an fFar 5
w A o o stemias wifa ey
arfer se gl wfq Fga g A
AT ge Frawdt g AT FEATTAT

g7 ¥ oy afgam o gags £ #51
s fwar owar v gg gafed
fear amr; #ifF @ @igfas @
T wfa FAP ¥ @97 g% Hrd-
w1 g 2 @ ff 1 gm oA
F MT FF GAG KT FAG GLE(L T
LATR AT WIC | %1 a0F ;o)
fawer swar w1 GuTaat Wi wag fear
F fog gfaaw & gags FIH FT
SaE fay 747 | ug waTs &fggsm &
423 "graw ¥ fwar mar 0 g
20-Tdl FAFR F weaqq ds F1
feefoqme  faar wfaw  fo=st 93
E % fay A 9%, SR AT ¥ SH%
T MET o o HICIHIEE
Ig SWR AL, TEEE FreTaAr AT
7g o geafe w1 wfgsr< @ 92 oF maay
wfgFre a7 W@ A1) gEfed 9%
TaTer gAre T yrw fw foor o
St o gerfe &, erE ar adTE, 0
AW wHIF SRAT A AN, AEIR
T AWM Hie qT qTF 3 QM
S fr o owwd mafe ¥ wlgere @
FAw TR far Flow sy e
awt § fages F ¥ w197 F g
¥ o7 wielr  gFudas S awre
& wrd | afaaa & fed of gfwady
afgF1< &1 o1 F T FAAl A
YT &7 T wEAT AT 1 T A favarg
& @ FEgT £ WAy wiwwa ¥
o Fwa 3 f& owr =T owma #
gfamd H FArIws daEE FT F
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Tq ATLH FGA A W AT GO
HIT USE a1 fars @ d@fad
Jg qHT ST FIIF T ST FAAL X
WXL IF @A/ FT, TG AR BV
WA TG & FAAAFT AL | I
% fo o FW T FIAT F39% (@4
T FAT AT GT |

ﬁ,

gy, =us sayar fF IR 9w
Frgsw o s gwa g, safay
¥ fad e & afgs1l F A 59
FEAT AR | Tl & wlTFTCEH
qA gAY w2 § fF 7@ wEgwrL _
ST g ag sfaam & sigidses fufg-
gew i §, fadww  fagrg ot &
JEF Wewa  Addd wigwr w7
@Al =@ifer wiv faims fagrd
F gAGT AfTFIT FOFIT I
THA g AT AFT WS FElE X
nlgFT< &1 qawd wfgF1 I { gerar
T OE | AfET {® AW AE FE
w® ¥ fF gmu 78 wawa wfawre
§ gafay & S #iw mafa §
375 afaa w81 fear srar =fze
gow gams fafg & sifgwre & faar,
fadr o safaq w1 avofa § a9 7
fear sy,  fomel dg w% @1
FEA g 1 AT ZEFT  WIAWA TE A
fe w18 1 guafs Fra1a7 Faryw
qied FC¢ AqT § ITHT sy yTiEg
g fwar sTEr o 20- {FT FE-
%7 F HAUT g 79 4 BT {ergrequa
fem, 8 uxs wfsd =1 us U,
Y TFE, diF THE AR A(TUFS
JHE g 4 W IR I FHIF FT
mifeg  gar faar AT oy SOET
ARtfar wge ¥ faar 0 omWw ag
gaxr wmdf aqaf &1 R AFEA
s % F1A fad 9w w1 oo F
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wrfagrar wigwre fad Mgfee vwrs
aq WA arSE&TsaF Q¥ AfHET
¥ foir ux M gAFT @ & am-faT
ez (me uF | ovd T® AL H OF
g end w@xdr § 1 7w
@ § fr wva @ F ffer S
qg wrEeE fmw, SOdl AL, EniE
F1 &F 2, 985 fol s Fifeegiae |
gz wrferr fepar B w18, oy safera fafr &
qifa®ic & faar w94l @i A
afga «& fFar SIAM O\ arai
it F1 go Fo AT fFEIT % faaw1
st Qug At SREdTArs wEc
et ¥ @ ) wofT ugl & "
¥ wifwe) & uediwardny  TE

amr yfag & SiEamm R SHIS FT
FeErdT  #T TR E | WUEAs &

i ggiax g8 & |\ H A% FET
Argar § 0F A@ A A HIAATET,
g w7 wrwan g o1 {5 e AT FT
faer & | gew wefa & af9w TR
FT FIH dga o §ANE g 1 AT
Tzd @A A ¥ EE gaeas &
FE Wy oufdq  WAWIN &0 & HAAT
geqfea &, at9a =gi (Ha1 S7 HEAT
Hfpr oW FEETAE ®C & AT
SR T ST @ &, B A R
Fivst & 91 CEIATAG AT G ERIE
&7 ¥ #ufeAidafara® &
wiafedi A HIT PR AR AIX
Fzi 9x wedT @1 FA W g
gufore & wofl agiga ¥ =g g f=
FT VA F ol sara ¥ Surar A%
feqp ST FTEEEgmA  H R
qifqgs 7 94 Al & fag o
FARETT E, THREe €, g W
% mfasre wa AlawT ¥ ge faar,
Sfwa  gar geafa ¥ 18 af=a =&
T gFar | SHFT qradf &g €1
qéf Gta mwar At wqEl W
et g 9T @ O 1 %™ ®

[ 28 AUG. 1978 ]

e e —

|
|

Bill, 1978 146
FITHA mraFT earA femr  w@rar
FUsmd 7 IS) gATET § | @9
QST & HIF, AT IR T Gay feay v
g UF g4 A7, 9°% q mifaF @
a9, A wifas g1 g afEe
ag saa@ o7 afgg 5y a1 ®
§ xgg T amdl w1 s SanE
7@l e afww dg@  AwEd AT

Mgy W1 g 98 IA9—9 HiToa-
38 § g—-
vrsy,  fedw w7 &, Wi EY

QAATTITHT F1 FH TCH T FE F 00
M 7 Faw  afedt & v wfasy,
glagadi @ waadd &1 ggwEd
FT EATT  FH  FT gged  FOU
afex fafww dai § <@ 2 #I
fafqa eqmardi § @it gg ami &
gugi HA AT HEARAT  GATA
FE F1 Juew w7

agg fadi & gw 91gq 9 % 98 91 A17
F oare ¥ fgqwar g 3EwT g fwar
sTAT F1few | F@T 91 0% 397 999
T wT TF TIAT AT A&l (AW ar.
7T FE g gwi< Wy qAeIg g |
Jg 399 F AL H, THEA T AL
¥, adzimd & A afEr sufsd v
qrg @ ST {FIHAT & SHRT 4 T
wrea § Wi wag § W fagwar g
gfger & arx § @ &1 Al
FA FIAT  AIEd & | I8 UF Tad
Avg Hew 2 1§ 3w @ @
ag Fga1 wigar § fF afvdm H
ST YR ¥ & F19 FEl AT |
wa gq Fifesgm g §, 9re-(s)
stz re-(4) T @A & a1 gh QaT
aar & 5 ma ga fag Ap
1 W& ¢ | gAd afEde )
fgas  wigsr< ¥ F1 @@
fear § ag TE@R H I AU HAD
@ s 1 g @lwd /F
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qvE ¥ W&l g | suiae ¥ g
¥T WTEAT § ¥ ®F AT FIgAA

Wt daifaad gET IER agr
gl w7 XA Hq1,  #&TH &0
gwear AV WIT FETRI FT AEAR

g ¥ geaiv wdl S Fifedagme gAT
¥ dwEw gu ¥, IR P TF A
Fifezgmm § wx1w ¥ F71 wifaew
far & 1 T AHIS &7 T I37 qELAT
o} wifwe ag TR wE 9v = BT
gfaxifEt 1< a8 wigr afex wifeze-
gqor § mifass  #7 fear @ =&l
fore goewTeer ST, ToRTTT & Alfaw
ofgF1T 37 F I § gt qaaT
AT ATiEy ary weafa sfagreFT O
we wfaared & g faar, wfes ae

T FT AN AT FATT F
Jme & & 1 Ru FE R
f& dfqam FI@ &1 77 FHSACT &

iy g oar fFdr ot A1y § @
TIMT & Wlww wfax1T ] *7
gardr mwiw §

A KT oY Yaer@a g gfF
o ¥ FUSE g @Y, ImE A
gem 1 JAST ¥ 9g WvEA 98 |8,
7 Fsw@r W@ g & Jomme
T S ¥ wedr symeAr g AviEw
str wif@d o e ae 2 fF
T WM IA | GHIHAT AT TS &,
fagwar g e =gy &, O CHv
wim swar faesr ain fewraEEa
§ ST IWRTAWHE STAT w0y TG
wifgr 1w e d Wi ag €
f& agi W T fpane, agh @ o
gfagrmmyz AR ag gH w wiEd-
gew,  iAET fAETE &1 WIT AT
sy # FPEd & L WA 4g
wer g A wfgare ® wifasw war
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a3m mitt feegaifer adaw @ @
T FIAT TSN | AIT g W HYe
TN AT @7 AGTE ST FT A ALy
fawdt & =g =195 & s =fgd
JEHT FATSTHFLE SATAT ¥ SqTaT ALY
AWiow W F g Fgeifer
aE T & wrd wy AW A@nfEe )
e aifasa & fau ewwe sww #,
mfzfem 38 § dmvgs wf &
Se A mdifre 36 % Hw gutaw foar
§ 5 srifees fafefra o yaifes
AEE X QIR TeaEy I FT
TS F ogges  wear AfEd,
Tgr "uwE g )

SHRI DINESH GOSWAMI
(Assam): Mr.  Vice-Chairman,
Sir, I approach this Corstitution
(Amendmert) Bill with a mixed
feeling. There are undeuhbtedly
provisiors in this Bill which have
provided safeguards to the indi-
viduval from executive oppression.
So far as these provisions are con-~
cernec. Iand my party whole heartedly
welcome them. But so far as the
economic aspects of this Consti-
tution amendment is concerned,
I feel that there are retrcgrade
in nature and this, to a certain
extent, reflects our allegatior against
the Jarata Party—I know they
will not accept it—that the econo-
mic philosophy of the Jarata Party
is only in favour of the wvested
interest and the propertied class
and I will try to corvince this House
about the contention which I have
just now made. I will try to show
from some of the amendmerts that
so far as the economic aspect of this
Constitution amendmert is con-
cerned, it is in favour, ir the ul-
timate aralysis, of the propertied
class and the vested irterests.
Let us take, first, the clauses re-
lating to the property righrs.

Mr. Sharti Bhushar ir his
iritial adriress, has cdwelt at length
about the removal of property from

-
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the Chapter on Fundamental
Rights and he has said that in a
country like India where thousands
and millions live below the poverty
linre, obviously property right can-
not be given as a fundamental right
to a hardful few. I entirely agree
and 1 do support the contention
that property right should be taken
away from the Chapter of funda-
mental rights. But I feel that
without some other safeguards the
mere taking away of property
rights from the fundamental rights
will only help the propertied class.
I would like the ‘honourahle Law
Minister to explain in detail to
the House and convinceus whether
my contention is correct or not.

Sir, the Law Minister will re-
member that in the Constitution
itself  initially the  provision
was that when a legislature acquires
or requisitions a propertv for a
certain amount of compensation, the
compensation carnot be questioned
in ary court of law. But what
happened? We know that in a
number of cases includi~g the
famous case of Bela Banerjee,
which was reported in the 1054
Supreme Court Report, the Sup-
reme Court held that if the State
acquires or requisitions a certain
property then the person will be
entitled to full monetary equivalent
of the property which, in other
words, means market value in terms

of eompensation. That lead
5 .M. the Parliament to the Fourth

Amendment of the Consti-
tution where again it  was
reiterated by Parliamert that if
a property is acquired or requisi-
tioned, the court cannot question
the value provided by the legislature.
‘There were some decisio~s which
accepted that contention, but Mr.
Law Mirister will agree with me
that the entire thesis was over-
turned in the Bank Nationglisation
case ard in that case the Supreme
Court held on the interpre-ation of
the word ‘‘compensation”, that
as the word ‘““‘compensatio~” means
to comnensate, if a person’s property
is acquired or requisitioned, he will

-’
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be entitled to full market value,
That is why we had to bring ir the
Twenty-fifth Amendment of the
Constitution where we  substi-
tuted the word ‘“‘compensation” by
the word “amount” and we
reiterated, once more, a proposition
which we were holdirg so long, right
from the time the Constitution was
enacted, but of which a different
interpretation was given by the
courts at different times—that if a
Legislature acquires a property by
providing a certain amount, that
amount cannot be questioned in a
court of law. Thereafter, many in-
dustries were nationalised.  The
coal industry was nationalised
many other nationalisations took
place. Now, what will happen
today? You have deleted article
31(2) from the Constitution, the
Twenty-fifth Amendment of the
Constitution which stated that
if a property is acquired or re~
quisitioned by the State by
providing a certain  amount,
that cannot be questiored in a
court of law, is deleted by you.
Therefore, I would say today as.
the Constitution stands, after this
amendment, the effect will be that
property cannot be taken without
the authority of law. Supposing
the State acquires a property
by paying the amount which does
not equal to the market value will
not the concerned person be entitl-
ed to question this lawon the ground
that “If my property would have
been acquired under the Land Acqui-
sition Act, I would have got the
market value of compensation and,
therefore, the law is violative of
article 14 of the Constituticn ?
Will he not be entitled to question
that law under article 19(1)(g) be-
cause you have not deleted article
19(1)(g) ? I think the Law Mi-
nister knows well that after all the
courts have always taken very very
liberal view so far as individual
liberty is concerned and the courts
have always protected the interests
of the vested class, the propertied
class, in their judgments. There-
fore, will not a person be entitled to-
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-question such a kind both under
article 14 and article 19(1)(g) °?
Supposing a person’s mill is taken
over, will he not be able to ques-
tion, under article 19(1)(g), that
his right to practise his profession,
carry  on occupation tra'le or
business has been affected and there-
fore that Act should be struck down ?
Therefore, what we so long tried
to restore—the attempt that was
made by the Twenty-fiftth Amend-
ment—the right of the Legislature
to provide an amount if a property
is taken over and, that is, for the
purposeof building up an egalitarian
society, will be done away with the
way you have brought this amend-
ment. Thatis why Iam submitting
-that though outwardly vou have
shown that youhave taken a vcry
progressive measure by taking away
the right to property out of the
-Chapter on Fundamental Rights,
you are protecting, in fact giving
fillip, to the propertied class itself
and, therefore, I would like
to have a clear and categorical
answer from you.

I have said that your entire
-thesis so far as the economic matters
are concerned is retrograde. Now
looking atthe question of referen-
dum, I have my own objections to
the provisions on referendum, but
1 will not go into them for the time
being. But let us look at the pro-
visions. You have provided that
a referendum will be necessary if it
impairs the secular or democratic
.characterof the Constitution. But
-you do not consider a referendum
necessary if the socialist character
.of the Constitution is impaired.
In the Preamble, three concepts are
given importance, the concepts

. of socialist, secular and democratic.
So far as the democratic  character
is concerned, referendum; so far
as th e secular character is concerned,
referendum. But, so far as socialist
character is concerned, no referen~
dum. And do not you think that
.apart from the various clauses which
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you have mentioned, one of
the most important features of our
Constitution the egalitarian cha-
racter cof the Constitution
and it has been deliberately
omittel. In the country today,
where 80 per cent of people live
below the poverty line, what is vitally
necessary to protect the interests
of the peopleis to protect the egali- -
tarian character of the Constitu-
tion. Butyou do notthink it neces-
sary and that is why I complain that,
so far as your economic approach
is concerned, you do not have a
progressive approach. Look at your
definition of ‘socialism®. Let me
point out at this stage that the
word ‘socialism’ is not really some-
thing which was brought to the
statute by the 42nd Amendment,
the necessity ofincorporation o%’L
word “‘socialist” was debated in
the Constituent Assembly when
a large section of the Members
wanted the word ‘socialism’ to be
included in the Constitution. In
fact, there was a motion by Mr.
K. T. Shah that the words ‘socia-
lism’ and ‘secularism’ should be
introduced, but the Constituent
Assembly was concerned at that
time primarily with the question of
safeguarding  the newly gained
freedom and there were a large
number of people who reprcsented
the vested interests in the Consti-
tuent Assembly and, therefore, the
founding fath ers of the Constitution
decided to avoid the confrontation.
I want to quote one of the obser-
vations made by Pt. Jawaharlal
Nchru in the Constituent Assemb-
ly. Thisis whathehad said :

“We have given the content of
democracy in this Resolution and
not only the content of demo-
cracy but the content, if I may say
s0, of economic democracy. Orders
might take objects to this Resolu-
tion on the ground that we have
not said that it should bea Socialist
Srate. Well, I stand for socialism
and, I hope, India will stand fo:
socialism and that India will go
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towards the Constitution of
— Socialist State and I do believe that
# the whole world will have to go
that way. What form of socialism
it should be, again, is another
matter for vour consideration. But
the main thing is thatin such a
Resolution, if, in accordance
with niy own desire, I had put in
that we wanted a Socialist State,
we would haveput in something
which might be agreeable tc some
and we wanted this Resolution not
to be controversial in regard to
such matters.”

And that is why, at the timeof the
framing of the Constitution, or at the
time of the discussion of the Ob-
jective Resolution, the word ‘socia-
lism” could not be introduced. But
the situation changed. And today
vou have again tritd to dilute the
concept of socialism by defining it
in this way “SOCIALIST™,
means a republic in which there is
freedom from all form of exploita-
tion, social, political and economic.”
Any studentof economic philosophy
will know that it goes nowhere near
the id=als of socialism. After all, it is
impossible to definesocialism. But
what I have understood of socialism
is that that the basic means of pro-
duction must be under the control
of the State sc that exploitation may
be avoided. But vou have tried to
detine socialism differently. There-
fore, I say that in th= cconomic con-
tent it is retrograde. And whathave
you done ? In the last 42nd
Amendment—which you may criti-
cise on various matters—one very
important thing was done, and that
was, the Directive Principles were
given primacy over the Fundamen-
tal Rights. It was done because in
a country where 80 per cent of the
people live below the poverty-line,
when there is a conflict between
the individual interests and the
collective good, the collective goad
must prevail. And that has been the
view of the founding fathers of che
Constitution.
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May 1, in this context, once
rrTxore refer to what Pt. Jawaharlal
I}]e.:hru had to say ? He said like
this :

“Here I am reminded that one-
has to respect the majesty of law.
The majesty of the law is such that
it looks with an ever eye or the
millioraire ard the beggar. Whe-
ther it is a millionaire or a beggar
who steals a loaf of bread the sen-
tence is the same. It is all very
well to talk about the equality
of the law for the millioraire and
the beggar but the millioraire has
not much incentive to steal a loaf
of bread, while the starvirg beggar
has. This busiress of the equality
of law may very well mean, as it
has come to mean often enough,
the making of existing inequalities
rigid by law. This is a dangerous-
thirg and it is still more dargerous
in a changirg society. It is com-
pletely opposed to the whole struc-
ture ard method of this Constitu-
tiop ard what is laid down ir the
Directive Prirciples.”

Tt is or this assumption that we
made an amendment ir the Constitu-
tior givirg primacy to the Directive
Prirciples over the Furdamertal
Rights. You have altered the
position by only brirging in article-
39(b) ard (c), but I hope you will
appreciate that there are clavses
38, 30(a), 41, 42 43; 44, 47 ard 48
dealirg with directive prirciples
fur damental to the developmert of
the ecoromy of this ccurtry. Ob-
viously, you are tryirg to limit the
primacy of Directive Prir.ciples only
to article 39(b) ard (c), orce again
showirg that really speakirg your
ertire effort ir the Constitution
Amerdment is to provide the eco-
romic cortert of the Amerdment
for the interest of the vested class
ard the propertied class, thcugh I
must say that you have done it in
a very fire way so that people may
not immediately notice this effort.
With these observations, Sir, I come:
to some other articles of the Consti-
tution. Let us take Article 74
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wherein you have provided, that the
President is bound by the advice
of the Courcil of Ministers. He
has the right to send back the case
once to the Couacil of Ministers,
but whatever opirion the Council
of Ministers will then give, will be
binding on him. I do consider that
we made this amendment under the
Forty-secord Amendment Act by
which we expressly stated that the
Presidert was bourd by the advice
of the Council of Ministers. But
looking back, row I feel that this
was a wrong amendment in the sense
that thereare many provisions where
the President has to use his indi-
vidual discretion. I would like that
that provision made under  the
Forty-second Amendment shoul& be
repealed and the provision brought
to its original position. I will state
three cases wherein the President
has to exercise his individual
discretion.

First, you will apprecrate and
admit that the President has to use
individual discretion so far as the
determination of the age under
Article 217(3) of the Constitution
is concerned. You are aware of the
Jvoti prakash Mitter case where
the Supreme Court ultimatelv held
that so far as the question of the
decision of the age of a judge is
corcerred, the individual judgement
of the Presidert counts and  that the
Cabinet or the Executive does rot
come into the picture. That con-
vention would have been developed.
But where yout have put it in writ-
ing, obviously within the four walls
of the written provisions convei-
tions do not come and I  would
like to know whether you have
changed the stand and hold that it

will be the Cabinet which will
decide.

There are two other cases.
For example, dissolution. Even

on the first dissolution there might
be doubts. But even in England
where the king is not an elected
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head, it has been held that the king
is not botnd by the advice of the

Council of Minristers so far as the

second dissolution is corcerned. I
will give a very corcrete example.
Supposing Mrs. Irdira Gandhi who
was the Prime Minister for some
days even after losing here election,
and had advised the President to
dissolve the Parliament for the
secord time. Under the amendment
which you have brought the only
thing the President would have
been able to do was to ask the
Cabinet again to reccnsider it. Sup~
posing that the Cabinet reiterated
its decisior, the President would
have ro other alternative but to
dissolve Parliament. So far as this
is concerned, even in Englard it has
been held that the King or the Queen
has individual discretion,
be bound by the Cabinet decision.

The third is regarding the elec-
tion'of a Prime Mirister, more parti-
cularly when a Prime Minister
dies. Ir this case, when you have
completely brought Article 74
within this compass, I think this
discretion is left out. But I have
a, greater worry. Kpowing the
Indian background whatitis, When
for the first time when you are
givirg the Constitutioral right
expressly under the Constitution
for the President to send certain
things back to .the Cabinet, my
apprehension is that the President
may henceforth in some cases start
playirg politics and divide the Cabi-
net. Thisis adanger which this
introducrion will bring forth. I
would like ard in fact T will support
an amerdment by which you repeal
the Forty-secord Amendment and
bring the power of the President
back to his original positior., I
think the amendment that you have
brought, will not help the matter
(Time bell rings). You give me three
or four minutes.

As far as Article 220 1s concern-
e, I have got two objections. We
have deleted, “‘any other purpose”.
It is not that the Forty-seconnd

not to —
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Amendment deleted, ‘“‘any other
purpose”. You should appreciate
that in 1954 a committee under the
chairmanship of Jawaharlal Nehru
was formed, a~d the committee
suggested that “any other purpose”
should be deleted. In fact, you
will find again as a lawyer that
in the earlier cases, the Sitpreme

Court confired its power of writ
Jurisdiction and its scope, while
it dealt with Article 226. Buit,

in this country everyone has a ten-
dency to grabmore power  when
power is given, and the judiciary is
no exceotion. From the middle of
fifties, they started eacroaching more
or other areas. That is why, “any
other purpose’” should be de-
feted. Do e .

What about the stay ? I would
like the House and you to ponder
overit. Today the present position
is that if I got an order of stay,
supposing my adversary makes an
application, and if the applica-
tion is rot dispose of withir 14
days, the stay order is vacaied.
Supposing atenart gets an order of
stay and the landlord files a petition
to get the order vacated by mani-
pulation—we krow things can he
manipulated ir the offices—if the
petition is rot disposed of withir 14
days, on the 15th day the stay order
gets vacated antomatically for no
fanlt of the party. 1 can tell you,
1rok at the Gauhati High Court.
There are days when there were
ro judges to take up the petitions
under article 226 for one reason
and arother. Why rot you make
some provision by which the stay
order is not automtically vacated
but the discretion is left to the
court to exterd the stay if the peti-
tion is not disposed of for some di-
ficulty of the court or for no fault
of the party ? ( Time bell rings)

So far as President’s rule
under article 356 is concerned,
may I poirt out that in your Elec-
tion Manifesto you had said :

“Move to amend article 356 to
ensure that the power to impose
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President’s rule in the States is
not misused...... ”

Why have you forgotten that com-
mitment in your Election Mani-
festo ?  As the time-bell has been
rurg, I will not make my observa-
tions on Internal Emergency and
Referendum. I leave them to the
clause-by-clause discussion stage.
But only I would like to point
out two things to you, before I
conclude. . ..

THE VICE-CHAIR MAN
(SHRI SHYAM LAL YADAV) :
Please conclude.

SHRI DINESH GOSWAMI :
I am sorry; I am encroaching. One
is regarding office of profit, When
we made the amendment in the
Forty-second Amendment  that
Parliament should legislate regard-
ing those offices of profit which dis-
qualify Members, the purpose was
that the Members should know
when they are disqualified. To-day
nobody knows. If I accept a con-
tract to broadcast a talk on Radio
TIdonotknow whether I comewirh-
in the mischief of “cffice of profit”.
Now you have altered it, biit mere
alteration will not do. Please try
to apply your mind and see that the
situation is changed.

Tastly, you have undoubtedly
kepta nledge of your Election Mani-
festo by removing the property
right from the chapter of Funda-
mental Rights. But may I refer
you once more to your Election
Marifesto ?  After all, it is this
marifesto on which you won the
elections. We take your manifesto
very very seriously. In your
Election Ma~ifestc, you have said
in the Political Charter—this was
vour charter;

“Delete property from the
list of Fundamental Rights...”

Very good; you have dorne it. But
why have you forgotten the second
part ?
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“and, instead, affirm the right
to work.”

This was your Election Mani-
festo. It was with this manifesto
that vou went to the people.
You are deletinrg property from
Fundamental Rights. And I have
sajd that the motivation is
really to safeguard the inrerests
of the nopropertied class. The
amerdment as you have brought
will only safeguard the interests
of the propertied class. You
do not care for the poor people.
Therefore, you do not implement
tothesecond part of the manifesto.
I know it is difficult. T hope the
party will not lightly give pledges
to the people. If it gives pledges
to the people, it should respect
them.

With these observations, broad-
ly speakirg, I extend support
for those provisions of the Bill
which curb or curtail the exe-
cutive’s oppressive powers against
individual liberty.  But so far as
the economic side is concerned,
please satisfy us that this deletion
of property from the chapter of
Fundamental Rights—we have in-
dicated some safegrards by way of
some amerdmernts, because we
support that it should be deleted
from the chapter of Fundamental
Rights—will not help the pro-
pertied class. Urless youn con-
vince us, in spite of the fact that
you have said that you will not
accept these amer. iments, so far as
the question of property is con~
cerrecd, we may have to press our
amerdments. Therefore, I leave
it to you. If you car convirce us,
we have ar oper mird ir the matter;
we would like to te corvirced. If
rot, we will have to take a stand.

THE VICE-CHAIRMAN
(SHRI SHYAM LAL YADAV) :
Mr. S. K. Vaishampayen. Not-
here. Mr. Mahadeo Prasad
Varma. . N

334
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St wgTXe wAE T (AT NEw):
APeTE, TF AATEAT & WY UF 97 2 |
AArard § 15 0wwz Fwzmr=TEaT
Faradtag & 1% 9F Trarg arg K
arrra #1 faa ot Sfes ardt adf foe wgr
1, TAT AT 9T @1 O AW
UF BN AT AT IF THT &Y
FMAT ARAET AE 9w wWE
Tq &1 wEvg 91 | s IEE
YA THT TH GHA ATAR gE o
ST HT BET AT Faw &) A A q
oA A1 YT ST 9%r 1 qE
wral § fF  guedY F are IEad
F[ ST HEAF ACTT R FAAWEKT TG
FrEgd w®7T g | afew 9w &
T Ty, gg s earA @At § fw
ZaTY 2w F1 afcfeafqar w67 &1 oz
Hrwda FT fFRET SFT FT @A
AT ¥ JTAg TH A A TG0 war § )
ag fral g s Ao & oS
/v F1 A o7 gfgwm OF wg
THaT ¢ | 3afay se ag g fFgay
aqw w1 9 af<feafast E oy g
ggrR fear Sx 0 R4 I9EAr @
fr awda s gfond AN § gy
AT R 1 WTA IF H WWTIW Ay
arg AT W g1 3g @ AF g,
AfFr  Fgw gvata ag g fw omwac
gw ot avgs % e o Hig argar
93y § AN ER g I@ar qsw By
gHIY &egF F1 Tl fxer gwred
FHAATT 7 & | AT TH WET F0F WEy
TIOT WY qIIFT TR ATH FET adr
A AFgE ARTCRT W L IET
TEYA ¥ SHTET WL F1N wegE § MET
STTAT AT I F BEE AT ST QAT
¥ 7% Waradr W wEgam g fw
WEER Fgd @awE A9 ¥
e fwdr dontgs &1 wfenmd¥z §
A fagrd agwe & gw dwdw
F wwr qd T TEY T IWIFR
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=T o ¥ Weew g v wd
%< grary ¥ 1 e feafa st ape
;T AT wifgr | g Ew A Sy
F177) a7 B 99 ) e cqaes
FQ T | RUSFIIT G TAL {7
farelY Ao ¥ el aeit wee g1 GTAT 2
S JHINFKTSAAGT FUTEF gl g
gg % fau wm@ wgwws & f&
AFadT T TS & foy @ A A"
qifzat T =ifge | fog 2w & o
ddr wifext w2 ot 9w Tw ¥ -
§O @BA A & @war ¥ 1 ogERR
tr ¥ agafrmdrqwgd @ W) uE
A §11947 ¥ g5 % 1 o
ww gaie faafad & &
e wEr Fr arfede S AT
afew gmR I ¥ oifedi &
fer Jradi SIgAQ g 1 #dr
& i F1 qEd FrITOEi 5
2 Aal glar @ afexr e wd-
sl FY THG RE | T WAL W FT
qT BN E | SAISET & a3k gmi
o # gy ofcleafe o, 98 faet &
79y g% A wEf 8 | ux =iEw
LI T AWMET  fREXE T &
ofg 7 zgr f& gmidw d uw
qrdt qw g2 g+ # Qe i
P Smedr & owgm 3
A gEeT F AT WT AU
T Fifs59 1 TERW W Wwad FY
TATHT  ®1 RO ¥ (GT © ¥ a9
g wrmad aifedt w5y & 0 s
7 NI W ¥ Arwadr st wE
ft § qu a% 9 30 ¥ Aadd gFA
¥ & gwar & 1| 99 WA ZHIAFIN
gy g1fF 94 ¥ aw oAt 3
qHX F g6 G AT A9 S §1 A%
Tt 4% & wegw ¥ gday sirar gt
g9 W ¥ Awdd w1 W@l g
& & zefag Hagar § fo
7 qifeqi ®Y WA €T ¥ ®I-
96 RS—6
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for  ifsd | 7 deda e wm R
EEECIRECIUINE AR T ¢ B
WL ¥4 2w ¥ rfeyi gy T -
T e @I\ FT AT Wy
AERIAT, ST W s ey @ )
TR oY GG g rEwdr & 1 gufed
SRAF AT IW ¥ Arqw & vEa
FEIN WX geerR ¥ fewr s
? fF ewwafm e frveive
fars <@ & 1 wg oY vy
A o ..

g S HI9E @ g a8 G
TR WO T3, a9 T T §
oy mew ¥ Efqmw § fem g
fr  Smfer (wawd), fex frod
TN S Hag a9 fewr, wam
WX SIS AT WA WA FY
wiww  F Af—arafaen Wi Y-
fom | Hug wmar gfvag Sw
q¢ UF HEr Fe  Sihe &1 Hiey
F owE ¥ A HE W v gHEY
Ty FX ® T o ! oag <fE?d,
g% % § WX WA S
sr MR § ogw Afed fw... L
if there is any conflict between
democracy and socialism and that

conflict is a must if you are true to
both which of them shall prevail ?
W2 1T 9T Property right of some
sort is a must in a democracy while
true socialism means total denial
of the so-called fundamental rights.
How are you going to reconcile
these conflicting ideas and conflict-
ing principles ? Socialism means

total denial of fundamental rights.

I IY T T NVE ¢ W9 |
HT SEw w1 UwEr fumdr ®aw
FAT ey 81 T Ami  mmfEam
uw gER & fadE §1 fF musg
FEE s T ® ¥ | sHwag
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% f5 wofass ¥ W7 T ITAT
Y, wezrAr AR Wz w1 wg
g frer @sx & ar sAEr #
gtafaen W IAHA Trg g qf
a1 wFAr g ) Wwfwsw FT
o7 FY fTHRT T | TR HIIHT
wevg #dl & 1 @wfasw e
g <fwm gra, grafesw few-
W g AT AR X HEEIRETA
gEq A FT FEAT A OE 0
1T 1A FT THTF G T GFd & |
agf aF 709 R FH A ENT &,
TAFT UFATICEF TG AT 99
drofaen 7d & FW o v §a
galad 37 gl & I § UTHTIT IR
grm 1 9T % gRIR wIeAE fam
75 f5 Sueried Ry gafasy
FURd § aFr a9 Wum, q3-
ot amaTAIMAT Sfwa g7 wq
SHIHET T VHET AT 7L I qE Oy
AT GTITATEA  URLE  F AT
qqd | a1 I H 4T OF  FHGIR
FEIEEC il G e T C e
afs w15 swdoragioe g ar &
39 F GTAT 98 917 @A Jga.  fw
Democracy means jat least! some
sort of property right—andjthis] is
a must. g JFf g ag ¥ A4 =« A
TFAT | TEMAT A TIH WIAF WA
2 fr ey fan 9% @97 32 ware
AT A X aTF W I AT
¥ ™Y G, wRiFwa Aqfas
N IU FE F T Tafaew v
AT ANY R AR A F IARAT 27
W a3 FA RS F RN ay
oF NGr AT F, WS AQr

araar g 1 Tefaq @ maar §
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wifs A oF a9 7l 7w AR
gafay wrost Tg maw § w99 fema
P % weAqr wifgry) o A
wraar we< g Weag @ ¢ 1
drafasn & a0 F1 3 FH F1 LE-
ma e ad § | mdrga
aer § Aifrefssw &Y W §
M3 arheY Wi gwefde fsRae-
fog st fwmr "X wvzE &
3§ S wenar arefasy F1 w08
T wEm wdt g 1 3fz ;9
M A ahdr &1 gEH & fod g
UET W1 Wgd § I F w2
T F ULy § ) oW M9 AR LA
g wad Far 3g IHAEF I M
g, Ay 3@ wew wv fumdr g,
T qeft IFCHAT A AT §T gFAl
o Wfaa =df & @Fdr 3
wgt = Srafasw v A fear ad
I aF IATRAT FT T FF G AW
w9 a1 e § e maft e am
§ar g qASA d3di @ i
a3t gw & 1 wifew ma
wrgHT fog fam gt g Ia<dr 34
fer Sufiamgt s ama s
QAT IW AT G T A, AW
SISGIIE S o S A T &
91T A ¥ faeenar §  WIEE
At Tama dedrg AT E fE 9w
fodt xtq Fadzaaa I 132
Zaaa qux g wicfaamr § m
FAT I FE, T AR JE !
g fymar  wfgw wmo &
tnen it is denial of democcracy. &Y
fersw & wrad s e @waA¥ 1 Av
fasa & wrad ausH adi g 1 ar
fosw & aroy g A g 1 A

fasa & v #ray g & Tot
control by society, total contro
of individual by society.
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g3 @ofas  F ey F A SAnd
F ran g
As far as possible, total freedom for
individual.

ug 311 wasfaee vy § 0 Al
& AFLAATRT 7T AT 7 G F)
# za a1 feun feaifaars sgar £ 1
gafag wg  wivd fgaw Hfwar 2q-
#fer fafsas ot 1T qaa § =
& 1| =y 39 F Are faar grafasy
HTTH AT JART F1TT TGT FAL TG qUF
ge f5 i w7 waaT g & 7
AT arg 781 T 7Hy | gl Ry
g W WTF @AY WX
YRITF AT § | ITITFT AT
foar wwr & arza s feadng
T wF awar, gifwifar fedoe
foo A& G wwdr | uF QT H
o7 ¥ gt § 1 # osywfoga
e AEAE Fearqmm A avg Ta-
fasw  wtra 39 SAwAT ¥ qrimardzdr
qgfs Farar AzaE /A8 FYFIT
2 7 FimTIAFTAGIITIN F41
Tad e @aa & fw arafasw
FITT | TOFT OF 37 UIAT E AL
g CIEAT AE § S ATIAT HILET A
IFIT B | WY AT /W AT grar
RS 1 Gfasw  wr gy U
A & 1 50 9T AF ASAIT F
gRL ¥ AITF A AAM AN qA
<drar wre g #r feafa maw
qgl AT 20 qUH A% fRgqarn §
g7 F g A Aq, g Fr afeaf
gfr & @rdAS g R 1 AT -
fasw  arar =gy & <fwar =
g ET(IT OFT,  IE W0 oAgr
$F¢ afgaie Fagr s &
ag v MEm g 5 oammadi @
gRar 1 grfemRe AR & g%
Az qiofaer, A0 §9) 92 919
@ 37 ggawxafl {1 3Efag
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Tt waw foarr & dd) w7
O | W AT H AL PRI
T FEd T Wies 3 oaS
FIq {3 A ¥ 49 2w A Ag @
aF quay ¥ o@r mar g, we
oY ITgaray ¥ <@ gy € 1 3afon
g aftr q@ama g, waw g
nrgst fewr #1 qUE I FOF a6
TqqT qeW 1 A qafoeary
e aacgs framr f@quw 3, i@z
Iq  sHS-AT T WTATE 1 GWeATH|
w1 IIRfew wgfa & g@ #¢ 59
g #nd 5 &= a3 a1 #1 SEHv
T QAT G [T W A LEAT
faFd | @=ag § W IUR AN
F A7 FAw 73 A1 < AAy A0,
g 7 A9 3T a8 /9T 3T &1 YA
T wEdl F1 g wg T AFT | I
AW oy ) HEwmam T
FH ITE A FFT AT IRFT T
wag 31 &7 mw wEEgm
¥ FAT wedi A1 Pemarsa #3T | gHE
FT IZM T EWT wm wE @
& =T 93T & wqr &M |

SHRI HAMID ALI SCHAM-
NAD : Mr. Vice- Chairman,
Sir, I welcome the Constitution
(Amendment) Bill introduced by
our learned Law Minister. Sir,
our Constitution has come into
force on the 26th of January, 1950,
In the Preamble you will find :

“WE, THE PEOPLE OF
INDIA, having solemnly resolve
to constitute India intoa SOVE-
REIGN DEMOCRATIC REPUB-
L.IC and to secure to all
its citizens ;

TUSTIGCE, social economic
" and political;

IIBERTY, of thought ,ex-
pression, belief, faith and wor-
ship ;
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EQUALITY, of status and of
opportunity;

and to promote among them all;

FRATERNITY, sassuring the
dignity of the individual and the
unity of the Nation.....”

Sir, who are these “We, the people
of India”? Our experience of the
working of the Constitution says
that ‘“‘we, the people of India’ only
mean a few of the people of India.

Democracy has no meaning for the
people of India, by the people of
India and of the people of India.

But it has been put into a practice
by a few of the people of India, fora
few and of a few. This is our
experience.  During the last 20
years we constituted the bulk  of
the masses of this country—the
Harijans of  this courntry,
the backward citizens of this
country and also the Muslims who
form not only a religious miro-
rity but also who form a socially,
educationally and backward sec-
tion of this country did not find
themselves as a part of nation.
The Janata Government have
appointed a Minorities Commission.
That is only a bogus Commission.
Even though they said that con-
stitutional guarantee would Le
given, statutory powers would be
given, and for that a constitutional
amendment is necessary, yet
that constitutional amendment has
not been brought by the Law
Minister. I appeal to the Law
Ministry to see that the consti-
tutional amendment is brought as
early as possible so that it properly
functions, 4

R Y

Sir, coming to the emergency

provision to be fair, I do not
oppose this, Ifin any contingency
the law breaks down  completely,

if they are not able to take care of
the law and order in the ordinary
course, if the Government

[ RAJYA SABHA )

Amdt) Bill, 1978 168

geinely feels that it is im-
possible for democracy to function,
then definitely, Sir, there should
bea provision sothat the emergency
is declared. Otherwise our fate
will be like that of Pakistan or
Bangladesh and the military might
step in.  But, at the same time,
may I ask : If this so-called armed
rebellion or whatever it may be
happens in one part of the country
like Kerala or Assam, why should’
emergency be for the whole of
India ? Is it not eaough that
in that particular area alone
emergency is imposed ?  This,
the Law Ministry should consider,
and how much the entire people
should suffer their liberties and
freedom. ...

With regard to the impositior
of President’s rule the Election
Commission also has come
into the picture. The Election
Commission should certify that the
law and order position s
safe and that election could be held.
Sir, as far as the Election Commis~
sion is concerned, the Election
Commission does not have any
independent machinery. The
Election Commission has got Go-
vernment machinery. He will
have to depend on the reports of
Governmert Secretaries. It
would te like Government
finding whether it is ripe for
election to be held. It is srated .
that the Election Commission
would certify. I do not attach
much importance to it, Why
should you make the Election
Commission  speak from his
mouth ?  What is decided by the
Government? Who are assistants
to the Election Comimission ? They
are the District Collectors, Home
Secretaries and other Secre-
taries of the  Government.
They are the people who
are to assist the Election Commis-
siorner and they are directly urder
the Government. These officers.
would carryout the orders of the
Goverrnment rather than election,
Commissions.
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Another important clause is about -

v geferendum. The basic structure
of the Constitution can be changed
by serding it for referendum after
it has been passed by both the
House; of Parliament with two-
thirds majority. Sir, it is very
dangerous, especially in respect of
changing the secular character and
the basic structure of the Cons-
titution. As has been pointed out
by my friend, if the people were to
decidz that cvery non-Hindi speak-
ing person cannot be a citizen of
India or like that, it will be very
dangerous. As you know, the majo-
rity of the people are Hindi-speaking
people and they can very easily
say that everybody should know
Hindi otherwise they are not In-
dians. I do not know how that
structure can be changed by rz-
ferring it to the people as a whole.
Sir, India is a very vast Country
and we know that the majority of
the people are illiterate. As such,
this clause is not only dangerous.
but sometimes it may work against
the very basic principles for which
our Constitution has been framed
by our founding fathers.

I beg to differ about the pro-
perty rights also. I do not want to
say that the right to property should
be included in the Fundamental
Rights. But as far as small holdings
are concermned, they should be in-
cluded in the Fundamental Rights.
In Kerala, we submitted a memo-~
randum to the previons Govern-
ment when they amanded the Cons-
titution saying that small holdings
should be includad in the Funda-
mental Rights. For example, a small
piece of land and a small hut are
precious for the lifc of a person.
Therefors, a minimum ceiling should
be fix: 1 b7 th: Grrennt, but
that mninun ceiliw shoull  he
given as a Fundamental Rul®s
under the Constitution. That should
have becen done now. It has been

inted out by our friends that
ndirectly, property is being made a
legal right, compcnsation has to
e given and all that. But this is
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only for propaganda in order to

take away that right from the

Constitution. In Kerala, all the,
opposition parties, including the’
Marxist Communist Party submit-

ted a memorandum saying that a

minimum ceiling of land for g far-

mer and a dwelling hut, should

come within the Fundamental

Rights.

SHRI SHANTI BHUSHAN:
That is covered by Article 31A.
It is being retained.

SHRI HAMID ALI SCHAM-
NAD: Is it retained ? Then I
come to judiciary. Giving more
powers to the judiciary is dangerous.
After all, they are also human beings.
Those who have a little experience
of the legal profession will find
that there is corruption even there.
You cannct say that our judiciary
is always above everything. Some-
times, even the lawyers would say
whether a particular Judge will
convict or acquit in a particular
case. They dlso say that if a parti-
cular case goes to another Judge,
his attitude may be different. That
shows that the Judges are also
prejudiced. As such, we cannot
centralise everything in their hands.
Another thing is about economic
offences. I think that the tribunals
are the proper authorities for speedy.”
trial and disposal of those cases.
I do not want to say anything
further on this point, It is good
that the liberties which had be:n ;
taken away by the previous Govern-~"
meznt are being restorad by this
Government. It is a big thing.
You should appreciate it. During
the >mergency period, even it has
been argued that a person could be
shot dcad and that cannot be
questioned. This has been argued
in the Suprcme Court of India
not by a lcsser person than on behalf
of Government of India. Now, at
lcast, that has been restored to the
pople and we would be thankful
to the Janata Government for having
restored the personal liberty of
man. Thank you, Sir.
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DR. M. M. S. SIDDHU (Uttar
Pradesh): Mr.Vice-Chairman, Sir,
I rise to welcome the Constitution
Amendment Bill. But before I
come to some of the salient features
of the Amending Bill, let us for a
while consider what are the factors
which a person was to subvert
the Constitution itself, and why
the elite of the country, the working
class which does not have any
say, and the middle class which was
promised something, acquiesced in
this Act. Can the mere raising of the
status of the judiciary or restoring
its proper position protect and pre-
vent such occurrences ? First and
foremost, we must understand that
to the majority of the people, who
are poor, it is the slogans which
give any hope. It is only the slogans
which create a hope n them and
take away from them the liberty
jtself. And that is why false slogans
created a sense of amnesia in the
people and that they forgot what
they were bartering for. Conditions
for false hopes were created and
for minor things people’s freedom
was bartered away. It was said
during the emergency that emer-
gency was good because the trains
yan in time, it was good because
this or that small thing was done,
as if the emergency was needed for
jt. And some people, at least some
of the leading lights of the then
Government even considered at one
time that the courts should be
shut or closed. They went to that
extent. A cursory glance at the
history shows that wherever the
authoritarian or totalitarian regimes
have come in, they have come some-
times through the ballot box, and
they have also come in by raising
false slogans. And only the people
who understand this process are
able to resist it. Therefore, unless
and until an informed public opi-
nion is created, the Constitution
can be subverted, and the nation
pays its price for it, as the nation
paid its price earlier. Therefore,
Sir, it is not only necessary that the
statute is to be amended—which
is a welcome sign—but a political
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situation is to be created in which
a few persons or a party or a group
of people will not be able to go
against the spirit of the Consti-
tution. When we defined socialism,
it is good that it is defined in a
manner which the people can under-
stand. The measures to be taken
should make it imrossible for any-
one to exploit or distort the social,
economic and political freedoms.
In other words, the Directive Prin=-
ciples, the directions to the Govern-~
ment, should have precedence over
many other things. Unless the peo~
ple, the downtrodden and the hun=-
gry have got hope and confidence
they will not be able to resist
he acts which create aberrations..

Many of the Constitutional ame-
ndments that were being enacted
earlier were due to the property
right being included in the Funda-
mental Rights because property in:
the legal terminology not only in-
cluded property as an ordinary
layman thinks of but also certain
rights which accrue out of contract
or out of other things. Therefore
removal of the property right from
the list of fundamental rights is
the right direction and if it had
been done earlier, I think fifty per
cent of the litigation to which the
nation has been subjected and many
of the amendments to the Cons-
titution would not have been thera.

But, when you say that there
should not be exploitation, are we
going to guarantee the right to
wotk as one of the Fundamental
Rightsto thecitizensofthis country ?
If we include the right to work in
the Fundamental Rights it becomes.
justiciable, while the Directive
Principles which are not justiciable,
and are only the guidelines for the
Government. Therefore, if the right
to work were to te included in the
fundamental rights any person weuld
Le able to approach the court for
getting this right from the Govern-
ment.
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Now, I will come to another
aspect of the Constitution Amend-
ment and that is whether the basic
atructure of the Constitution can
be altered and, if so, whether it
can be done through a referendum.
I agree with hon. Mr. Banerjee
when he says that it is not only the
fudiciary that is there but the whole

arliamentary system as it is exist~
g today or as 1t existed before the
emergency, which is sacrosanct. If
that is the case, the parliamentary
gystem as such should be taken to
be sacrosanct and not the presi-
dential form of the Government,
which at one time was considered
#s an alternative and any thought
in that direction should be scotched.
Therefore, I would plead with the
won. Minister to consider this mat-
er and see whether the parliamen-
wary system of Government and the
Jovernment being responsible to
he House of the People should
lso not form a part of the proviso
b article 368 as has been provided
1 the case of compromising the
idependence of judiciary. Of course,
1e have got a high respect for judi-
iary. But, let us, for a moment,
nderstand what difference justice
ad injustice makes to a common
mn. As George Bernard Shaw
1ce said, when a tiger kills a
wan that is called ferocity, but when
man kills g tiger, he calls it sport.
he differance between justice and
justice is no more than this.
hen persons with money bags,
10 have economic power and who
n circumvent the law even though
ey may not be able to influence
e judiciary, make the legal pro-
sses linger on, the result is that
g common man is not able to
: justice from the judiciary. There-
e, Sir, this referendum is good.
t considering the rigging and
er malpractices that are resorted
in the elections, what safeguards
we prescribe that the referen-
n will be conducted under the
xt supervision of the Election
nmission and fairly ? There have
n instances when booths were
tured, at many a place, voting
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did not take place but the ballot
boxes were full. What is the answer
if such a contingency takes place ?
The hon. Minister may say that it
is the commonsense ot the ordinary
citizen, and his democratic value
to which he adheres is the only
safeguard in a democracy. 1 agree
but we have to consider the method
by which a referendvm is 1o be
done and carried out, and the man-
ner and the means by which the
people are to be educated. I remem-
ber, there was one referendum in
the pre-independence North-West
Frontier Province. There the ques-
tion was whether people wanted
Pakistan or they did not want
Pakistan, As a matter of fact, Pakh-
toons wanted independence for them=
selves. If the referendum had been
on either this or that or the other
one, the result would have been
different. Instead of the division of
the country if they had been asked
whether they want to be with India
or with Pakistan or want to have a
Pakhtoons State, I think, Pakhtoons
would have gone for Pakhtoonistan.
‘Therefore, the manner in which the
question will be posed in a refe-
rendum is equally important.

Sir, I welcome the measure in
respect of many of the provisions
by which certain persons holding
high positions wanted to become
big brothers. I usethe word ‘big
brother’ in the sense that they
considered themselves or were consi-
dered by some tc be above law.
They could do whatever they liked.
It is good that all citizens are equal
now before the law.

May I request the hon. Minister
to consider also the sentiments of
the people about the Concurrent
List ? They want that education
may still be allowed to be retained
on the Concurrent List. There are
teachers who are emotionally at-
tached to it. T am also conscious of
the fact that some of the States
who want autonomy, feel that edu-
cation should be within the State
subjects andywithin the State Sche ,
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dule. They have equal force in
their argument. But by and large,
teachers as a group, have found
that the States have not given them
a fair treatmant. If the States had
given them a fair treatment, I am
sure, the teaching community would
have never asked for education being
included in the Concurrent List.
When we ask for a referendum on
any particular issue and if the tea-
chers right from the primary school
to the university level, are against
this provision of education being
extracted from the Concurrent
List, it is possible that the results of
the referendum may not reflect their
opinion on that particular issue but
rather their hatred for not being
given the right of being on the Con-
current List. And, therefore, I re-
quest the hon. Minister to consider
it because this is not a matter
of any basic policy. This is only
a matter of division of subjects.
As a matter of fact, the teaching
community also knows that even
if education is on the Concurrent
List, its administration is to be
done through the State. Being on
the Concurrent List does not make
them cnjoy more benefits but it
gives them an emotional satisfac-
tion, and therefore, Sir, I would
request the hon. Law Minister to
consider it.

a1,

6°00 P.M,s e

It is also a coincidence that
the Law Minister was the per-
son who initiated much of the debate
on the basic structure of the Cons-
titution, who has been a valiant
exponent of the right of the indivi-
dual and who fought for it. I think,
it would be giving him the greatest
satisfaction of his life that he is
able to achieve what he could not
get done through the court of law
because of the various interpreta-~
tions of the statute. Now, he has
brought forward the amendment,
with the object that the basic struc-
ture of the Constitution will not be
inps red. Sir, I congratulate the

-
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hon. Law Minister for having brou-
ght forward this Constitution (45th
Amendment) Bill and I whole-
heartedly support it. v

SHRI R. NARASIMHA
REDDY (Andhra Pradesh): Sir, I
welcome this Bill. This is a signi-
ficant piece of legislation which
has been brought before this House
and one which will be watched with
anxiety in the whole country.*

X3!

Particularly, I would like to.
mention that the fundamental righg, »
to life and liberty of the individual
is guaranteed in all situations. Even
during the Emergency, this funda-.
mental right to life and liberty
cannot be taken away as a result of
the present amendment. To my,,
mind, this is the greatest part oﬂ#
the legislation. After all, State is
only an instrument for a particular
purpose. The State has to serve the
people, has to serve the individual,
The individual cannot be sacrificed
at the altar of the State and this,
to my mind, is a fundamental de-
mogcratic principle. This principle
has now been enshrined in the pro-
posed amendment. Even regarding
Emergency, it has been very clearly
laid down. The general term which
was there of ‘internal disturbance',
has besn replaced by ‘armed rebel-
lion’. This is clear and categorical.
Internal disturbance can be inter-
preted in many ways. Even a state '
of strikes by the working class can ,
be interpreted as internal distur-
bance. Now, under the proposed
amendment, Emergency can be
proclaimed only in cases of external
aggression, war and armed rebel-
lion. This is also a welcome aspect |
of the Bill

Then, Sir, coming to the pro- .
perty right, I agree with my ftiend .
that if the property right had been
removed much earlier from the
Fundamental Rights, much of the
litigation would have been avoided
and the many amendments to the ,
Constitution would not have been -
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necessary. Now, it has been made
a legal right. In this connection,
I would like to say that when this
property right is taken away from
the Fundamental Rights, the con-
flict between the Directive Prin-
ciples and the Fundam=ntal Rights
does not arise. I do not say that the
Directive Principles and the Funda-
meantal Rights are contrary to each
other. Actually it is by the imple-
mantation of the Directive Princi~
ples that the Fundamental Rights are
guaranteed. Therefore, theonly obs-
truction was the recognition of the
right to property as a fundamental
right. And this went against the
most important Dirzctive Principle
and that was to eliminate economic
inequality among different sections
of the people. Now that this has
been removed, there is no necessity
for once again saying that the Dirzc-
tive Principles should override the
Fundamental Rights. There is no
question of any conflict between
the two. There is no question of
overriding, particalarly when the
Fundamental Rights are the rights
which guarantee the basic human
rights of the individual. Therefore,
there is neither the question of
eonflict nor of overriding.

Sir, the other important aspect
of this Bill is regarding the pro-
visicn of preventive detention. Quite
& number of hon, Members feel
that preventive detention must be
taken off the Constitution. Sir, 1
am against the preventive doten-
tion provision being used for polirical
purposes by anybody, by any Govern-
ment. I wasoneofthose who wers
detained. I would tell for the in-
formation of this House, when I was
detained the grounds were given.
The first and important ground was
a very fantastic one. The ground
was that I organised a serics of
students® strikes as long back as
1941. Sir, we organised the students’
strikes in protest against the arrest
of Shri Jawaharlal Nehru by the
British and this was the ground
that the Congress Government cams
to me for arrest. So. Sir, such
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fantastic grounds used to be adduced
to abuse the preventive detention
provision in the country. In the past
30 years this provision of preventive
detention has been used merely
on political grounds. If we have to
establish democracy, safeguard the
democratic functioning, if we haves
to strengthén the parliamentary dew:
mocracy, I am of a firm opinions
that the preventive detention should
not be used in any case, mecrely
and solely, on the political grounds..
But, Sir, the enabling provision,t
the power of detention must be there
for any Government. The primary
duty of a Government is to main-
tain law and order, is to protect and "
maintain the security of the State.
Therefore, we should not disarm
the Government of this power and
then condemn the Government that
the law and order is not maintained
and the security of the State is not
preserved. This weapon should be
there. The preventive detention
provision should be there, parti-
cularly for economic offenders, like
smugglers and blackmarketeers, ga-
ngsturs and others whe disturb the
social life. The preventive deten-
tion clause should be there for spies
and others. Therefore, I appeal
to the Members not just to say that
the preventive detention clause
should not be there. It is a very
unrealistic and impracticable at-
titude. That is why here I have also
given a notice of an amendment
in this clause, saying that the pre-
ventive detention cannot be there
merelyand solely on political grounds,
Ihope thehon. Minister will accept
this posture and see that in this
country the preventive detention
provision is not used on political
grounds and this will be one of the
surest safeguards fer a proper func-
tioning of the parliamentary demo-
cracy. )
Now I come to the next impor-
tant provision of the Constitutional ;
amendment. The original article 368 |
of the Constitution lays down the
procedure for amendment of the
Constitution. It is a very significant
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procedure, much more than any
ordinary law. For all the amend-
ments both Houses of Parliament
should pass the Bill with half of
the total number of the Houses
and two-thirds of the Members
present and voting and for certain
amendments which affect Centre-
State relations ; half the number
of State Legislatures should approve
them. This was the safeguard that
the Constitution-makers had intro-
duced. Now regarding certain basic
features—about free and fair elec-
tions, about its democratic and secu-
lar character, about indepencence
of the judiciary and such other
aspects—the proposed Bill has said
that these should te approved by a
referendum, Sir, referendum, as a
principle—referring to the people
of the country—I don’t think any-
body can oppose. But we must see
whether even a good principle is
practicable. In my humble opinion-
in this country where apart from
what my friend, Dr. Siddhu has
said about the way the elections are
being held and conducted even to-
day there is so much illiteracy that
the poor voter is still capable of
voting only for a symbol on a cons-
titutional amendment will referen-
dum be practicable ? I feel, Sir,
that it cannot be practicable and
the referendum may not be meaning-
ful. A demagogue can just sway
the emotions of the people and in
their emotion they may vote one
way or the other. Therefore Sir
I would suggest that because of
the importance of the basic features
of the Constitution the procedure
given by the Constitution-makers
may be kept with a slight amend-
ment; that these amendments shall
require two-thirds of the total num-
ter of the Houses and three-fourth
of the Members present and voting
and shall be approved by two-thirds
of the State Legislatures. By this
really the necessary safeguard for
the basic structure, in my view,
will te provided and this will be
much more meaningful.
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Secondly, Sir, I would like to
say that as representatives of the
people, do we think that we will
be—the entire House will be—so
irresponsible as to just wipe out the
basic structure of the Constitution #
I personally do not believe it. The
I.aw Minister himself has said that
the people’s will be expressed by
this Parliament. In a parliamentary
democracy, the people’s will is
expressed by both Houses of Par-
liament and if the Parliament acts
as it acted previously, there is @
referendum once in five years and
the people threw them out, There-
fore, from the practical point of
view, from a realistic point of view,
I would suggest that this sort of
amendment be accepted.

Sir, coming to the last point,
we have done all this. The aber~
rations which were made, the amend-
ments which were made whichtook
away certain democratic contents
of the Constitution, have been
reserved. We are reversing them;
we are making the Constitution as
perfect as we can. But, Sir, I would
like to say one word: Constitutions
do not protect democracy. Demo-
cracy can be protected by the people.
Today the parliamentary democracy
which we are having is a parlia-
mentary democracy at the top—I
would call it democracy of the
elite. Sir, as long as the democratic
instruments of action are not deve-
loped at the grass-roots, as long as
they are not developed in the
villages, in the factories, in the
mohallas, the democratic instru-
ment is not safe. This is only a
democracy of the elite. In my view
parliamentary democracy is not an
end in itself. Parliamentary demo-
cracy is a means to an end. The
end is the elimination of poverty
and unemployment in this country.
The end is elimination of the colos-
sal clisparity between the top luxu-
rious rich and the crawling poor
who have no means to live, who
have no work to do, who have no
food, who have no shelter, If these
problems are not solved, if the
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parliamentary democracy fails to
solve these problems no Consti-
«ition can save democracy. And,
therefore, the primary duty of any
government which is interested in
maintaining democracy of the coun-
try is to strengthen, what I would
gall, the economic democracy, the
grass-roots of democratic instru-
tment in the villages, in the Mohal-
fas and in the factories. Apart from
that, urless we develop the ecoromic
life of the people ard solve the pro-
blems of poverty, unless we solve
the protlems of uremplcyment,
these founcations will not te there.

With these observations I wel-
gome th's Bill broadly wi'h the
two suggestions I have made. Thark

you.
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Bill, 1918

SHRI BHUPESH GUPTA: Sir,
one minute, because the Minister
for Parliamentary Affairs is going.
We opposed at the meeting with the
Prime Minister that Anti-Defection
Bill. Now I am told they have
withdrawn that Bill. It is a good
thing. They should announce it
in this House. They wanted to
bring the Anti-Defection Bill des-
pite our opposition at the meeting
with the Prime Minister, but they
did not listen to us. But within
their own party the opposition came
and so they have withdrawn it,
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The House then adjourned
at  thirty-four minutes
past six of the clock till
eleven of the clock on Tues-
day, the 29th August, 1978.



