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ures which are anti-people and antidemocratic, we
have opposed. The C.P.I. (M) too has
opposed some " of them. They have a political
line. They have also walked out with us.
Therefore, I am not blaming them on this question.
Now, Sir, this question about walking in and
walking out.  Today, we walked out. They
followed us.  Another day, the C.P.I. (M)
may walk out and we may follow them. On
some other  day, the Congress may  walk
out. One day, we all may walk out together.
Sometimes, we walk out after making speeches.
Therefore, thes, are not responsible
statements.  Therefore, Sir, all I say is this. |
say it with pain because this is the organ of a party
whom we look upon  as our potential ally, as one
of the allies in the left democratic front, the
Communist Party of India (Marxist), whose great
leaders, Comrade Rama-murti and Comrade
Surjeet are here. If only they had made enquiries
with me whether I had met Mrs. Gandhi, I would
have told them. They are not the editors of this
paper. I do not blame them. All I say is that,
in political life, certain norms should be
maintained. Even in contradicting each other,
we can maintain norms.  Sir, I think, I have
made it abundantly clear.  This is a very
interesting thing. I am sure, my friends,
Comrade  Ramamurti  and Comrade Surjeet,
will ask the editor, Comrade Basava Punniah
who was a Member in this House, sitting there,
when [ was leading the united party. I have no
doubt in my mind that Comrade Baoava Punniah
will publish the second editorial, giving the
correction that I have mentioned, the second
editorial of Mr. C. S. Pandit.

Before I sit down, I will say only one word. This is
subject to correction. My friend, Comrade Rama-
murti, it seems, last night met Mr. Chavan at his
residence to discuss . as to how things should
happen. If he had not met him, he can correct me.
But it does seem that there was
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a meeting, after which the Congress changed
its policy on this question.

SHRI P. RAMAMURTI: Today, I met Mr.
Kalp Nath Rai and talked to him. I met so
many others. I do not deny.

THE CONSTITUTION (FORTY-
FIFTH AMENDMENT BILL, 1978—
contd.

THE VICE-CHAIRMAN (SHRI ARVIND
GANESH KULKARNI): Yes, Mr. Antulay.
You have 30 minutes to speak.

SHRI A. R. ANTULAY (Maharashtra) : Mr.
Vice-Chairman, Sir, I am not one of those
who have either to fight shy or to be
apologetic. Those who do not have the
correct understanding of either the situation or
the democratic norms may take shelter
behind something or the other.  Sir, I have a
very clear understanding for myself of both
democracy and parliamentary democracy.
Those who do not have a correct concept of
parliamentary democracy can point out day in
and day out, speaking about dictatorship.
On parliamentary democracy to which we
claim we  are wedded, can the hon. Law
Minister throw some light in his reply? And [
challenge him to do so. Can he really, in
the words of all the jurists who have either
preceded or succeeded Dicey, the great jurist of
all, say that ours is a parliamentary demo-
cracy?  Are we really a Cabinet system of
government? In my humble submission, Mr.
Vice-Chairman, we are neither.  We are
neither a parliamentary = democracy, nor are
we apresidential system of Government
and because we are neither, whenever we
do something or the other, we take the lopsided
view and put the excuse on something else,
interior or exterior. The basic concept of par-
liamentary ~ democracy is  parliamentary
sovereignty and nobody can claim that
our is parliamentary sovereignty. And if
we are not a parliamentary sovereignity,
how canwe be a parliamentary democracy?
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We are in a way a removable government in our
country by Parliament. That is the only point of
similarity which can link us up with the parlia-
mentary democracy, but the moment we
climinate that, we finish up with the whole
thing.  Then the points of difference start. I
would crave the indulgence of the hon. Law
Minister and I do not want the Chief ~Whip to
obstruct the attention of the  Law Minister.
Therefore, Sir, we are a parliamentary
democracy insofar as the Cabinet is removable
by Parliament but are we a Parliament which is
sovereign? We may be supreme, I subscribe
to this, but I cannot say and I am sure
nobody can say in his sense that ours is a
parliamentary democracy because sovereignty
presupposes anything, any act, any step taken
which cannot be challenged by any external
form. But  anything even under our own
Constitution done by way of a legislation is
liable to be struck down and rightly so by
a court of law and the moment there is an
external authority which can look into your
things and give a judgment and if necessary
strike down what you have done, nobody can
say that it is sovereignty. And we have accepted
it in our Constitution; there is no dispute about
that. Ours is a federation? I do not accept
that. But certainly 1 do say that oursis a
quasi-federation. ~But can a parliamentary
form of Government fit into federalism? Dicey
would not have agreed with that. He would
have said that the parliamentary  sovereignty
can go hand in glove with unitaria-nism. We
are  not. Parliamentary sovereignty = pre-
supposes unwritten constitution where nobody
can sit to scan and interpret, whereas we—the
people of India—have adopted for
ourselves a  Constitution that is written.
And the moment we have adopted a written
Constitution, Mr. Vice-Chairman, we have,
under the same Constitution, given authority to
the Supreme Court and the High Courts to
interpret that Constitution. That means it
comes to this in one entence: we are a system of
Govern-
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ment which is controlled by and even
removable by a House called Parliament; the
House itself is bound by the interpretation
given by the Supreme Court—i.e. the
judiciary—and whatever the House does can
also be struck down by the courts. That means
that the Cabinet is subject to the House and
the House, in certain respects, is subject to the
judiciary. Are we a parliamentary democracy?
No.

In the U.S.A. the President is sovereign
within  the sphere demarcated for the
President  of the U.S.A. by their
Constitution. He is on a par with the House
and the judiciary on equality. Here the
Government  is responsible to and removable
by Parliament and cannot claim to be on a par.
In the U.S.A. whatever is defined to be the
power vested in the President by their
Constitution—and immense powers have been
vested in the President of the U.S.A.—he is
sovereign. Ours is not. And, therefore, Mr.
Vice-Chairman, when the Law Minister the
other day said, which Mr. Palkhivala has ad
nauseam repeated, about checks and balances,
I felt that there was no such thing as checks and
balances in a parliamentary democracy. Yes,
there are checks and balances in a federal set-
up. There are checks and balances in a Pre-
sidential form of Government. There are checks
and balances where there is a written
Constitution. There are checks and balances
when all the organs have to be functioning
within their own spheres.

Now that we are not a parliamentary
sovereignty—which is what we are not
enjoying—then how do we go about it? Are
we by these amendments trying to establish
that parliamentary sovereignty? No. Then
what precise objective are we achieving? I do
not know. The Law Minister has not thrown
light on this point as to what precisely we are
going to achieve by voting these amendments
which have been proposed by the Government
through the Law. Minister. When Mr.
Bhupesh
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Gupta mentioned certain things, he said: "Yes,
why should the Cabinet system of
Government not be a basic feature of this
Constitution?" I don't think there is anything
basic in this Constitution. I cannot persuade
myself to think so, because if there is anything
basic, that is only the people of India. That is
all. There is nothing basic. If we feel like
thinking: All right, democracy is basic to "the
Constitution, I would say: No, democracy has
to be basic to the people of India. You cannot
have it basic in the Constitution, because what
is democracy again? Can there be any
definition of democracy, though an attempt
has been made here on the basis of secularism
and socialism? And because there has been no
definition of democracy, nobody can say that
he does not recognise democracy. Even today
a boy of 15 knows what democracy is. But [
was on that point. When Mr. Bhupesh Gupta
said that certain things need to be put in the
basic feature like the Cabinet system of
Government or Parliamentary democracy, I do
not accept your Parliamentary democracy. We
cannot make that tall claim because there is no
substance so far as we are concerned in it.
Assuming, for the sake of argument that, we
are a Parliamentary democracy, I do not thifik
it can be a basic feature. I agree with Mr.
Shanti Bhushan there. How can it be a basic
feature? 1 fully agree with you when you say
that you will not be wedded fully to
democracy, if at all because it is not a basic
feature. Democracy should never be given the
go-by. But what type of democracy? Can it be
called a basic feature? All the founding fathers
of the Constitution during the Constituent
Assembly debates have said so. I think it was
Mr. Tyagi and Mr. Saxena, among others, who
said that tomorrow after 25 or 30 years in this
country if a new generation emerges which
wants to jettison the parliamentary form of
democracy, whatever is there in the
Constitution and replace it by the Presidential
form of Government, who is going' to prevent
them from doing so? If the founding
fathers of the
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Constitution, not one but so many, cutting
across the party lines, sitting here in the
Central Hall, then called the Constituent
Assembly, have said so, it could never be
basic. The founding-fathers never deemed it to
be basic. Tomorrow if the people of India so
feel why should there not be the Presidential
form of government in this country, I do not
see any reason as to why it cannot be so?
Therefore, it cannot be basic. But the
argument that Mr. Shanti Bhushan as Law
Minister gave is something to which I have to
take exception. The argument he gave was
this. After all, should we not have faith in the
two-thirds elected by its people of both the
Houses? Take this argument to its logical end.
Why should we have faith in these two-thirds
for A thing and no faith for B thing? If the
people are responsible they are responsible. If
they can raise wheat from this earth they can
and if they cannot, they cannot. Therefore, the
argument cannot be that for a certain thing we
go to the people for referendum. Say plainly
for God's sake, ye, we want this to be left to
the good sense of the House. The day will be
the blackest, Mr. Vice-Chairman, when two-
thirds of the people in this House and in the
Lower House are such as will gave the go-by
to secularism. If two-thirds of the represen-
tatives of this country in future say that
secularism need not be the basic feature of our
Constitution, in the sense not of
unamendability, but basic to the society, basic
to the people, then who is going to put secu-
larism in that? After all, the representatives
come from the same society which elects
them. And if two-thirds of the elected
representatives think in a particular way, what
makes us feel that the people are thinking in a
different way? After all, let us leave many
things to the good sense of the people. An
unwritten Constitution in England can work.
Parliamentary sovereignty in England can
work and work successfully but we here feel
lost. Very unfortunately in our country
anything foreign is good and anything
indigenous or local
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[Shri A. R. Antulay] is bad. We have lost
faith not only in the good things of our
tradition and culture, not only in the good
things or our civilisation and history, we have
lost faith in ourselves, and that is why we feel,
let us put some sort of balances. Yes, I know
power corrupts and absolute power corrupts
absolutely. But it did not corrupt, and if it did
corrupt it could be corrected in England. If it
did not corrupt the President of the U.S.A.
who is vested with so much of power, why
should we feel it will corrupt our people? And
yet I hold the same view which I held about
two years ago and I held ten years ago and
which I shall hold ten years hence also. Even
if you are there, you are the representative of
the people. Why should we distrust you and
say that it makes it feel that you are fetting to
do something which is going against the
people? You have been elected by the people.
And if the people in India have chosen you to
be here, most centainly they want you to be
here knowing your views as they do. And,
therefore, we cannot say that whatever you in
your wisdom perhaps, and two-thirds of the
Lower House and in the Upper House have
done, in spite of that we should go to the
people. Apart from that, as a lawyer he will
know wherefrom the idea of referendum has
come. It comes from Kesavananda Bharati, it
did not come before that. And the Law
Minister, as a brilliant lawyer, if I make a
submission will accept it. If he does not accept
it, he will have to give good reasons for that.
In my humble opinion, the decision in the
Kesavananda Bharati case is a nullity; it is
without jurisdiction. Only a smile will not do;
you will have to listen when I say it.

Mr. Vice-Chairman, article 32 of the
Constitution envisages enforcement of the
Fundamental Rights. It does not envisage
change or amendment of the Constitution.
Article 32 is there when Mr. Shanti Bhushan
or A. R. Antulay can go to the Supreme Court
and say, "Fundamental Rights of mine are
attacked and I would like to have protection
and the guarantee
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to be enforced." Now, how does the Supreme
Court, in a case under article 32, decide on the
amendability or un-amendability of the
Constitution? Mr. Vice-Chairman, since the
Law Minister has been a practising lawyer till
the other day, I will pose a problem to him—
and I will explain it in half a minute. From
1950 to 1968, the Supreme Court, in terms
held, in a series of decisions and judgments,
that Parliament can amend any part of the
Constitution, any chapter in the Constitution,
any clause or article of the Constitution. When
in the Golak Nath case they wanted to put a
curb and a restraint on the powers of
Parliament to amend the Constitution, they
found a very ingenious method: They linked
up article 32 with article 13 and said, "Article
13 says that any law passed, which abridges or
takes away the Fundamental Rights, will not
be held valid, will be held void, will be struck
down." Now a constitutional amendment is
passed under article 368. Here I may humbly
make a tall claim by saying something which,
I hope, you will consider. Suppose the
Constitution-makers had laid down in article
368, for the amendment of the Constitution, a
procedure different from the one that is there,
namely, instead of initiating an amendment
through a Bill as it is today—ever since the
Constitution was adopted—and said a
resolution will be passed by two-thirds
majority in both the Houses and that will be
the amendment of the Constitution, then how
could the Supreme Court have sat in judgment
in the Golak Nath case to say that a resolution
i, la,, and therefore it should be struck down as
bad in law?. Mo. That is why, Mr. Shanti
Bhushan, the hon. Law Minister, when this
Constitution was to be amended, I had myself
made a suggestion, as Secretary of that
Committee: "Look, I think we better do this:
Instead of a Bill we say a resolution should be
initiated, to be passed by two-thirds in the
Lower House and the same resolution to be
adopted in the Upper House. Then it goes to
the President and he says, 'Well, certified.'
when it becomes a constitutional
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amendment."  But, precisely because that is not
the procedure and precisely because the
procedure for passing an “ordinary Bill and the
procedure for passing a constitutional
amendment are the same except for the fact that a
constitutional amendment is passed by two-thirds
majority and ordinary legislation is passed by
simple majority, the Supreme Court, in the Golak
Nath case, have said, "Look.  This is also a law
and because this is a law under article 13 of the
Constitution, if it violates the Fundamental
Rights, then it will be struck down." Now, please
tell me, Mr. Law Minister: How, can you test
one part of a touchstone with the other part of
the touch-stone? Have you ever heard of
such a fantastic proposition ever propounded in
the world? A touchstone is a touch-stone. It is
there to test other things—barring itself. But, if
a Constitutional part is to be tested on the
Constitution, it means a Constitutional
Amendment is to be tested on article 13 in a case
coming before Parliament under article 32.
Now, assuming that to be correct—which it is
not—it is a law. . .(Interruptions) I know. I am
coming to that. I have fully studied it. ~And this
point of mine is not new. Butnobody has
answered it, unfortunately. I would like you to
answer it.  Now, assuming that the Supreme
Court was right and the Supreme Court said
All  riglit. Even by two-thirds majority if you
pass a law, it is a law and, therefore, it is to be
struck down, in the Kesava\ Bharati case, the
Supreme Court said: "No, the Golaknath case was
wrongly decided. Itisnota law which is

passed. It is a Constitutional Amendment.
Justice H. R, Khanna's judgment is very
ingenious.  One day, in a joking mood, I told

him: "I like your reasoning; till the end, I thought
you were reasoning for Parliament but then
suddenly  you shifted. Otherwise, it is very
intelligent." It is an intelligent judgment
given by Justice H. R. Khanna. I must com-
pliment him. The only thing is that his
conclusion and his reasoning cannot be linked up.
That is the only thing. Because his arguments
lead to
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the point that Parliament can amend any part of
th, Constitution; .here is no such thing as law.
Now, in the Golaknath case also™ the only
linl between article 32 and article 13, how does
it get jurisdiction to say that the basic features
of the Constitution cannot be changed?
Where does this thing come from? The Law
Minister will please throw some light on this.
Because, under article 13, the Constitutional
amendment law, the Golaknath case,
howsoever fantastic, howsoever—excuse me,
with due respect— preposterous, is  correct.
At least, there was some link. When the link
is broken, what is there to connect article 32
with article 3687 Now, Mr. Vice-Chairman,
article 368 can  only make certain
amendments under this, thisl, this, and has
given no  basic feature. I could not find it.
But I am not on that. I say that judgment is
itself in nullity; it is without jurisdiction. ~And
if the Court in their nullity jurisdiction and
wise judgment have said certain  things,
are we going to say: All right, because the
Supreme Court has said this. Some<-body
has said—I think Dr. Bhai, Mahavir—
that it is a compromise. Some people say
you cannot change it; some people say it can
be changed. So the compromise is the
referendum. If you are going to tinker with
the Constitution by compromises, God
save our country! It is not a matter of
compromise. It is a matter  of conviction.
Either Parliament has got the right; or it does
not have the right. No country which can
really boast of Constitutional sovereignty,
especially the United Kingdom, can get
even an ordinary law passed struck down, but
we have given that right to the  Supreme
Court—and we are not regretful for that. Do
not make a mistake. But for the Court to come
forward and have the audacity to say:
Oh, you are also passing an amendment of
the Constitution. We strike it  down.
They are  striking down a part  of the
Constitution. They are striking down their
own authority from which they get that
power. They are striking down
something which they are not autho-
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rised to. And they are striking down under the
authority which the Constitution has never
vested in them. Would the Law Minister
explain how in a given case of article 32, if
article 13 goes—I do not want to be on the
Golaknath ca,se but I shall speak only for the
sake of argument—that having been overruled,
how does the Supreme Court get the authority
and the jurisdiction to come to the conclusion
of the basic features? From where does he get
the basic features, I do not know. Therefore,
why this referendum? What is the basic fea-
ture? Do you think that we have gone that
barren that our people can elect any sort of
fellows? No, at least I do not think so. (Time
bell rings) T have enough time. If you do not
mind, I can take some more time out of the
time given to my party. Now, Mr. Law
Minister, please tell me, assuming for fh, sake
of argument that this referendum clause is
accepted by our party—it is only assuming,
though I do not—you pass a law. You have
said democracy and secularism, not socialism.
Though wrongly, they forget socialism
because they think that socialism means all
things to all men. Socialism means freedom
from being exploited. Oh, God! even the best
of exploiters have always claimed that nobody
should be exploited, nobody on earth.

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI SHANTI
BHUSHAN): You claim it.

SHRI A. R. ANTULAY: Not we. You
must have faith in the people. Politically, the
people have put us here, instead of over there.
Not Constitutional referendum. They do not
have time for this every time. Either they
return you or not return.

They have taken two things: democracy
and secularism. You have not defined
democracy, you cannot and I hope do not.
And the definition that you have given of
secularism is the biggest joke of the year,
"equal res-
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pect for all religions." Sarv dharma sambhav.

SHRI L. R. NAIK
a joke on the Constitution.

(Karnataka): And

SHRI A. R. ANTULAY: How are you
going to put with secularism definition
there? 1 hope the House will please try to
appreciate. Secula-rism the, have defined
.S equal respect for all religions. Do the
religious haters ever say that they hate other
religions? No. Even the worst fanatics have
never said that they hated some other religion.

How are you going to enforce
secularism? Suppose, somebody comes and
says that he wants Ramraj.  Nothing

wrong, | would say, provided you really
go by Ramraj, you really do what Ram did,
and under the shelter of Ramraj you do not
make it Hindu raj. Let us say, tomorrow
somebody comes and says, it should be Hindu
raj. How does it attack secularism of this
Constitution under your definition? It does
not. It does not. I am a lawyer; you are a
lawyer. We have got, of course, to interpret
many things, and how do we interpret, we
know. Interpretation is unfortunately
spreading beyond the courts, and
interpretation is goi'.ig i, a different way than
it should have been. Even if a Hindu raj is
declared, under the Constitution, under your
definition, it will not be an attack on
secularism because if you have Hindu raj, that
does not mean that you are anti-Islam,
Christianity ~or some other religion. You
have equal respect to them. Let there be
Hindu raj; let there be Muslim raj and let
there be equal respect for Hinduism. Your
definition is no definition in the secular
sense as I know. You have not defined
democracy.

Now about compromising the inde-
pendence of the judiciary. I have many things
to say, but I would say only a few things.
Now compromising the independence of the
judiciary. I have known many compromises,
but I have never known such a compromise.
What is meant by compro-
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mising the independence of the judiciary? And it
is the judiciary which has to interpret. Now, Mr.
Shanti “Bhushan, whatever you have done, """i
do not say that you have done wrongly because I
have held that, I have written a book on that. I do
not mean that what I think was correct for me to
do was being done by you. If you supercede a
judge under a Constitutional amendment, if that
Constitutional amendment goes to the Supreme
Court saying that you are not bound to take the
seniormost as the Chief Justice of India or the
seniormost in the State as the Chief Justice there
or the seniormost to go to the Supreme Court as a
judge and the judiciary says that its indepen-
dence is compromised and that it is ultra vires,
you have got to go at a referendum for anything
in the domain of the judiciary or any change
whatsoever.

I am not saying this on party lines. In fact,
I tell you that the powers which are necessary
for the Government should be necessary for
you as much as they were necessary for us
when we were on those benches. 1 am not
talking on party lines because the
Constitution 4 P.M. is  not a document
for one Government; it is for all times to
come. All these things which are enumerated
there are capable of meaning ten things to ten
people, different things to different men. It is
anything for anybody. You are opening a
Pandora's box. Any amendment that you
bring here, anybody can challenge and you
will have to refer it to a referendum. And the
referendum itself will be a thing which will
have to be changed by a referendum. It means
you are finishing us for all times to come.
You cannot change article 368 as you would
like it to be, amended, and there will have to
be a referendum over it. I think the people of
India will get bored and ultimately they may
lose faith in iemocracy itself. It will not

bea
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question of you and me; it will be a question
of the people of India. Therefore, only five
points I will make before I conclude.

Referendum is impracticable. Referendum
is loss of faith in the representatives of the
people. Today you are there. I have faith in
you. I am accepting you. Everybody accepts
you. Why are you saying that you have got to
go to the people for everything? After all, the
people have no time to be bothered with these
things. They send you as their delegate; they
send you as their representative. They want
you to do your job. For everything if you go
about asking, "How shall 1 proceed? How
shall T do it?", then you are not a good
secretary. Better resign a: secretary and let
somebody else take over as secretary, who
can really see the mind of the people and go
about his job accordingly.

Secondly, Directive Principles. I really do
not know—perhaps that is why you have not
put "socialism" as a basic feature—why you
have not kept the Direct Principles as Para-
mount to the Fundamental Rights. Yesterday
you said, Mr. Law Minister that Fundamental
Rights belong to all as it is the individuals
who make the society. Wonderful! But 80 per
cent of the people of this country cannot
enjoy the Fundamental Rights. They do not
have the time. The Fundamental Rights
which are there in the Constitution are our
ideal, rather than a directive. We want all
people to be enabled to enjoy those
Fundamental Rights. But that stage is yet to
come. And till that stage comes, we must put
the social purpose, the social good before and
above the individual good, that is, the
Fundamental Rights. You have not done that.
What you are doing is, you want each person
to have the Fundamental Rights. You want to
please everybody. But go to the Adivasi who
is walking in the jungle,
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You ask him, "What is your name?, He says,
"My name is Ram". You say, "All right, Ram,
what is your age"? He says "Thirty-five"
Now, if you tell him, "You can become the
Rashtrapati of this country because under the
Constitution of the country, you are eligible to
become the Rashtrapati", it will be a big joke.
And it will b, such a big joke that he will say,
"You are telling me that I ean become the
Rashtrapati, but you do not give us the
fundamental right to live! Ou, people are
being slaughtered." And what Mr. Kalp Nath
Rai raised in this House half-an-hou, ago
should make us hang our heads in shame. A
boy of 15 and a girl of 17 leave their house.
They are dressed up by their parents. They go
for a certain programme in AH India Radio.
At that time, the parents, the poor parents, do
not know that they will not come back, that
they will be brutally butchered, murdered and
thrown on the Ring Road. This is happening
in the Capital city of India. And you are
talking of fundamental rights. Let alone the
other fundamental rights, where is the security
to live? Where is the fundamental right to
live? Where is the fundamental right at least
to live? Therefore, Mr. Law Minister, so far
as the Fundamental Rights are concerned,
they should not be given precedence over the
social  directives (Times belt rings).
Therefore, cutting across party lines, I would
urge that the Directive Principles—I am not
enumerating them; I have taken down long
notes—should be given precedence over the
Fundamental Rights. If in furtherance of
every Directive Principle, a law is made, it
should not be challanged in a court of law.
What are those Directive Principles for? They
are for the poor.. me one Directive Principle
which is not for the poor? Every Directive
Principle is in the interest of the poor. That
is  why the Directive
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Principles are for the society, for the majority of
the society, the 80 per cent of the poor. You are
not doing , that. These social rights which are
rights under the Directive Principles which
should be justiciable, if a law in furtherance of
these is made, it should not be made void. Then
there is the secular concept, the secularism on
which you propounded and ther, is the econcept
of democracy on which you have very skilfully
kept mum. And lastly I come to education. Of
course, there is the Article, 368. About
education, the honourable Chairman wants edu-
cation. So I would like to say that every boy
and girl should be educated. Mr. Chagla who is
with you has written an article in the Illustrated
Weekly; I was reading an article written by him
in the current Illustrated Weekly. Apart from
the fact that he wants a presidential form of
government in our country to which I do not
subscribe at this stage at least—I have not yet
lost my faith in the present form of government
or whatever it may be called, though I do not
want to call it a parliamentary democracy—he
says he has been fighting for education ever
since he was an Education Minister; if we want
our country to be united and strong, if you want
it to be one, then kindly put it in the concurrent
List. Why have you not taken it up? Let
education be there; let forests be there. All this
sort of difficulties that we have been facing day
in and day out continuously, in all the succes-
sive years are exactly as a result of this...
Therefore, while resuming my seat I only make
a humble submission, we should apply our
mind to tbig problem, irrespective of this or that
consideration. There are things which we
accept; there are others we do not accept. (Time
bell rings) last point, Sir. There were certain
things about which we strongly feel there are
other things which are desirable. "Desirable"
means, they may be there, may not be there...
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THE VICE-CHAIRMAN (SHRI ARVIND
GANESH KULKARNI): Now I am calling
Mr. Rabi Ray.

SHRI A. R. ANTULAY: Lcertainly wanted
to speak about certain things. On them now
my friends will, of course, speak. I would
only humbly appeal to your conscience, your
good sense, your sense of equity, to accept
our suggestions. Thank you.

THE VICE-CHAIRMAN (SHRI ARVIND
GANESH KULKARNI): Mr. Rabi Ray, your
party has got only 10 minutes.

st @ T (FErAr) - Irganas
wZrza, wrr Ay & 5 & satar @aa
A& Far ) WA FEF T OGET gAA
& arz gawr oF feovdft w07 & fao
orq gAafy 3 s wia F g g
Tl 777 %9 #afa & e 7 A9
T4 1 S HaA arET § A qmom A
41 3 3% A & A1 R 39a foo
w15 Wy afaw adi &, F1€ vy i
TE &, AT AT ATIN F AT IAF (197
FT 2T AT ITHT T F AT Ay o
Zxa  qraq we aar | (Interruptions)
T qATF X AT L AT FT B FY |
T T ATTH JAT OF AT A
F7A AFATE | qF oF sAfFaT Iy
g7 FTE Forg o a7 w1y 43 20
& H1v w2 F A1 Aged T F AT AT AT
& dwe @ feafa & Yoo geara
FqF T A INFATFNT *mf%rfz_
i faat 20 wtfea Frat w1 v eqwe
agf fear wor Arz 7 T owsgAadz
wf | dfagrT w37 0F T gear
wE A7 T AFIATET FIHT AT,
AT AN TET 9T AT TAAT F AT
IATEA | AL AA AT 41 #00F
TT F T AL H I7 Tgha 7 F
a1 fee & oo g 78 aarr |ty
qreara w37 gy 15 7t & soidr
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g frdm s feafng Yom wa fag

FHET T gawe dfFgm § oafad
gt ot sz arzen & arF Fq7 wiga
AT TF qF § W IT FHE F Al Ay
g foar ar wiw oz safEr
feardy Tt g wifen 0 form
aoF ¥ gfg w1 T WU w7
H T %Y e ®y swrew BraT AT v
7 ot foredrary & w0its wavj fag w9y
& fawrfeer &7 ot Fras s sqfe-
fraer Feea w1 mew fomar o ar, za9
SATAT 56 FATT & 20 4291 FAMET
Erar war g1 | 1 gafan §1 8] g
ar P Fa e WAOUET 997 937
I WY ST FTH ST T 7 AT
FT are &7 gren foam av ) § 9w
a7 IeirT 74 Fearg e q gy
FqR | ENFE ITH FATET TAT R
wie @& & 1 zafan Swaaeaa
qErET, ¥ AT A A FEAT AEZAT §
for g & 21X ¥ Forg adF =710
# wgar argar g, T foa ol &
fra—at Fag adrF & ag Fear o, §
Fzar wrgar § Frsiga wea fee o
oy & =fgam fa3 wrfger F=t
FI 77 3T AT T, WAT 7 T TR
IF{ﬁfT?'{_"Q B g FANE IE G (i)
WY F 97 w2t AAATET F O ATET AEAC
# afFr oz SAET AETAAT AT
TadfasaAaare g ¥ gTA AT FAT
Trzar § 7 ot oF HAAT 07w E
TIIATSTA AT, AT AAT §, AGE
Ffax w1 wzar & fF owg 9 a4
frgrfoor ot foradmal & o9 &
71z 77 17 7ra Far T § Frawr 70-
qATSAA ST, WIT GZ AT T AT i,
# g% 97 ¥ ag wE=a qgarg
Wﬁqﬁmw*&"r F¥qea 7 Forar
% & Fegiz<fog sardT way, forar
Erﬂ'%‘ g gndx F A ey
feard & Iawr wifger, afea, gy
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[t =t <7a]

¥ wen we faar oo, ow adiv &
qiferarie ®1 g & fear T, S
famfeer % & mgar wrgar g &6 wfaw
wrga &1 Fgr ¢ i e § we-
# Ty T ART WA wgl g, agi 9%
#rT WA & wrng wEf g ar 4 At
oz e wr AT £ 1§ Afgw 9y &
qafas i wg T TR SIE §

I have before me the two volumes of the
commission's published report, and have been
through them with care. And it now seems to
me well worth my spending, all three of my
columns this week in presenting the story of
what Mrs. Gandhi and her cronies (especially
her son) actually did in the 21 months
between her seizure of dictatorial powers and
her overthrow. I do this partly because
otherwise it cannot be long now before her
sycophants here, emboldened by her political
survival and indeed politically flourishing
condition, begin to tell us once again how de-
voted she was and is to the democratic ideal,
how mild and in any case inescapable were
the mea-mures she took against the most
intransigent of her opponents, how cruelly
exaggerated were the stories of injustice,
censorship and brutality, and how of course
she had no knowledge of the excesses
committed by officials and others to which
she would certainly have put a stop if she had
known about them—may, did put a stop as
soon as she did know about them. But I have
another purpose in examining her record in
this place. The ambitions and qualities that
carried Mrs. Gandhi and her colleagues down
the road they travelled are by no means
unknown here; indeed, some of the attitudes
displayed will be horribly familiar. And I
write, therefore, in the hope that those of my
readers who still need to learn that it can
happen here or indeed anywhere—

will have their British eyes opened by my
Indian examples.

IqRNTETS WEIFW, WA § wfwm =g

FWE

I can only add now that the Report of the
Shah Commission shows how right the
Indian people were, and make; it all the
more important for us to strengthen our
resolve to ensure, should the same choice
face us, that their lesson will not have been
taught or learned in vain.

ITewTERE N, gafan #§F g9z Hiw
T T T O o fae st v
a<rd & fiar war | Y T AT O
F A & foar war, w9 g7 Aw AT
9«1 ot aar | &few 9 v Awt F
AT AT 2T & TrHa T3 1o g0
argar g 0 froerer § oF awreErE
marsr 7z a9 A wma & a3
FET AT, WEA § IF TOHA TEA TH
a1 AT 423 dWET Fowoar qr |
gafey TwrETEy g9 F A1 59T SR
TGAT & AT A THH BIE QAT TE 2 )
it Fueravena oft, gav & HAT o
qrqz fegfa & 2w wrwe =+ fF 9=
e &1 977 7 & A0 gm St By
AGT FALET T TIA 9@q | Flar
& a1t § ¥ oqF S wgan wwgeng
# sfger wET & @ FE gEew
g v Az wga ¢ o afaam ¥are s
< & & 7, Afw A ¥ A
IIRATENH ST FT TF O & 9T AT
w9 gml g & w1 fow 0% R e
AT ATATS FT HT Y2 AT 7T FY 29T
TEAT ¥, TEY qg & WA AT AV Wi B
IHAT AAR FT G FEXT AT 20
ol a@i v W ¥ w1 g 2,
T gwie fag 1€ wav 9@ § owE
T ST aE § gav i & O
Hre qTTEY € AT F WE waw @

T ST e sigh v v e
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~ ¥ Oy agr g R d wt T waw A
o fory g & QY S gy, A Al
wrEw Wl "av qg0 Fw =ifze
St AL T, 7 ag 7 F fqu =%
qEAM, T AOAT & fow §i 7 auraar
F foo az qrar a1 atfaw AT
wfaar<t & Fao a2 ariam o S0 5
wACT FNEHTHETH vEAF 1 gl
F agm argan £ fr sw e F 27
Fogary, wifaer & w1 qaraT &, 3% fwar
T g, JET AT WA 7 & FmAl
ger | # uF uF Fvar wigar £ fw
19 5 ¥ fmad™® & vz sniw
feafa a1 & s e wmar, 39
T F A W T4, T Y AT HY
SHT A7 AT W7 FIE Fgar g+ qfa-
avEr AT wfaETl A wEvE ag §
& oo wgen wee g iy ora fmw
o s, 50 w19 & a1 A7 ST
TETT HT 47 ST a5 wuwfen & i faa
ety sfamd w1 sfzmret & gy
famr ar =Ry gETeT SeAT TR
ater frar i &t sufag frar s <2
&1 730 & T w1 A Orar s aF
Er w1 werd & fag gfvad afawrs
aifyg « wEE wfaETe F g adEt
T HZ =7z Fe far a1 7@ &ear | W
#rreid arq F o o st i
arfgw, a1 o7 AT §, SRCATETE
wilma, 409 dfaws dams &
wefem wiww &1 W, ¥ s
o ¥ o Weg @ Al E
afem @ aw aw & fF HEw
wfeama & agw @ | At w1 d@frae
geT FEfafe 2 ggw uw fafas
dfaar & &1 5o 2 ) gufon o 7
fergta s 2 f oz Sreaww 2 &
gfaars w7 S1 9w orewr & SuE
faers & 1 Zaf & 39 9 w3797
wrgar § B Hatew & w59
wfasrd ®1 zfwqe T80 F7 wFar €1

[29 AUG. 1978 ]
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Zotee 2499 fowtssw &7 tom far
TT § FiE wr == g i oarfe
q & A FX q@AT Fgar 7 ¥ A
star o @k & 352 ¥ 360 AT
wrat & Py smqramrea feafa o
am w3 & fag @t 5 whe 4
T ¥ AT A, WG GRAST T @A
[The Vice-Chairman  (Shri Syed

Nizam-ud-Din) in the Chair]

afer R7r uF wgw warw & fr wdAr &
aréwe wfaar § A7 #w AR wEd U
2l & wad® wnt ardwe wfaam a1 )
fowe Swerarsam Sft wmr s € e
% & 2 3red 1934 %1 fzme 7 =%
afaary F1 @y 57 fany we sdar w5
st %1 F7 frar 5 g, feme &
sfg arawdr feardn ) o 7% &
T & FOT T B qrarerrEy w7 e
FATAT AT F o T HAT H A
F=w for ag i1 352 7 360 qram F
T FEACER F, IW WEATEH W FeAIT
TEFT FIA B RIT AW R AEST ZAT
grfzr B oAt |q@w, §1 #71 F7 ST
Frf fegizvAfoamar Adrgee R
FT SfzvmriT &7 e T 9T qE

fw guwt wwsaTE w®r oAge
& fau A\faw wagw afgars ofer

gafet & fafe g wife @t ana

gw @t 7 famr qr, /S SwaT oEf &
FEFF & atq & sgAT Sw@@r g, A
T AT T T AGE FY T AIZATE
o gma war w1 & W\ afadrr,
AT AT gher adr § g faw 4@
w1 wrer fewr | ww dfaaw 7w
ag fa awismndr gws &1 oA
HTET & 1 gATLr srevar avdt fom fegrt
o w9 @I E, T8 aaifa® awisaiEl
fagra wreaT ST F qear g annfea
& gafad wre Swar wiE F A
& W1, Uw g9 qeew & a9 $] o
qrEy SMaT & Gaw F oW o
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[=ft ==t <]
FAYEY ZIFT F g7 FY [IATAEAT §
ﬂ"r'r.ﬁ'qﬁ;mgf’mgwﬁmfnﬁﬁ'(ﬂ"r
TTHET a7 # & g7 &1 3 @ S
arag fad ¥ it ¥ foa, was 59
77 g H A€ afcada frar & #a1
AT TR AT FUS] ATHATT § Foael Sqar
qrEf &Y ST & Fg3 amar fwar
war g1 f5 21 /19 F AT FC 18
T ATq] H1 T A120T0C Z7, nfey
FArAT, 1 F0 TEF Frar v ? 9=
TN AT TA | gg AT @, FF A
faa at% & srgar g B 7 a1
Teareaifz qw & fegaadz ¥ g, war
fergeamy qama & fag g1, a1 g9 99
51 #1 agt far qar ?

ITTATEGS ST ATT g7 F TEHT
i1 O s & wqg a0 737 Taww™
AN QAT &1 W1 UsAfaE #1990
AT $TAHT T9F F FLATC AL grar
aAY 9T TEATL WeH FT AT E Ag A
T T qgl gar wear g fogy e
arq & gu @ 2 @ 2 fw (aa faq
EATT A ATAR FAT AT Arer faer
Teafraa % ga w1 F 30 W o
& 9ST BFAAT W4T, IHF AT AN UF
qrarfas i & a7 are 7 Jfea
ag 7&f fwar war) o aoF &
freqraara wrndt & = gar, & A
qraar § v s gadt araney /7 g
(57 waar & azr AN FaT, w5
TI5T AT AA0, FAT TE F AAT H
faa aeg %t 17 38, oy #F frgad
fax ga foedre &, ag & @i awan
Fqife wa ww, arEer Gm Sife
H9g § g% w4 F g1 qar fw g
ATAINTE ALHTL T AT TeH FAT F |

gaifoy oF dfagifas o0 gar 71
F wifawerdr  ofimdas s 7

[RAJYA SABHA]
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79 #1 AT aET i 33 §, i quor
T ST ST AT # agt 9, 7 wita
T AT 21 wAT guewl avar & @
TH ATRET § GAEEET 23 AW &1
o1 g7t g4rT, o searg &, g guw
T AW A e, FAT A7 T fTwn, gaw
atz fora e § s o mfas
TTAFT ZA1 T 4T, q% I AT |
SR # oTqF ATHA FEAT FTEAT
grafaam H 37 ali% ¥ g0%1 S@1 ¢ |
wifas wrww F fad | g ag av fa
gfaam ¥ ofeda %%, enifes
fafrrres & @0 T € B g ow &7
T faear wnfed, ez & 9%, =«
faafaer & guv @41 91 SBQ § 7 S
faafaer & qare # ofada v 5 ey
gigifas ofEdT $@ K191 T&8@ &,
gam frar B i a0 w19 gwa 4
QEATAHE FTHT &1T KT ¢ | S0 419
FTAT LT AR HTOF T TAEE
TLATLN & T e F o gw A
TF8 9T I F fag "W qA
TOUTOA HFETE | AT Al aF g
RN IST I Z & | A IA AT AT A&
& 0F AT @t F AT, WAl
77 TG AL A AT A

7+ fw o a0 & 1y afaam & wifa
AEAF &1 FAaT THIC T FFat-
SATET F1 Ay e suwT s S
& & S arrfSE wrT Afgw FRiw
T § SHET TC% g9 9T @ § fF adt
T @ E 1

gAfAd g7 T H1 FraCHET qa1
@ifgd | @1 3Efay STEaTsTe S TW

off T TG dWET FE AT TG
& a1 wearogEt 799 & fag, § wgf s
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5 zamv T TeET WY v OF
7T HITA 77 8 | WIA ATEA 97 wierq
AT THOUTTe FFT AZFT F71 9% 7
T@ T AT IT /T AT YT F7 AR qroAT
garF froaw & g a7 i wfer
OF UTT FAT 9159 3% A% 7 =T
fru ¥ 97 fr o s S Y
qr? § =z %y faeag ¥ A g7 w5y
ferzaa % o7 o7 Wy, Frawy #
=1 ATAI SFGZT AT7aT § IA9T FT
THHAT F Taafaer 8§ 91< 99F 915 71
FTW F1AT AZT 471, F1 7 5 417 47
SHFT OF IFOT AT FTgam g

"The end of the emergency was
understandably a time of rejoicing all over
the country. During the period of the
emergency the lights which are the
hallmarks of a free society were put out one
after the other and we were all wondering
as to when would they be aglow again. It
was like a nightmare wherein there was an
eclipse of the higher values of life and
words like sanctity of life and liberty appear
to be an anachronism and sounded almost
like an echo from another world. Fear
stalked then and, as is but natural in such a
situation, its attendants were servile
sycophancy, blatant opportunism and
nauseating charlatanism and the casualties
were the noble impulses of the mind.

Now that the euphoria over the end of the
emergency is over and a new government
has come into power on the test of
people*? right-ous indignation against the
excesses of the emergency, it is appropriate
that we do a bit of stock taking and indulge
in a bit of introspection. The necessity for
such introspection is all the more great
because when one breaks loose the chains
which have bound him for some time and
got out of an atmosphere of suffocation, the
danger is that one may not go to the other
extreme and lose one's moorings."

[29 AUG. 1978 ]
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ITAATEA "grEw, ¥ gew vy &
e W ¥ FEAr e § frogw o
AW &1 Jg J07 417 @4 wifzw fr
s § o w7 #7¢ femdzw ar Aoy
TF FATATAT §IAATH T @ 5T F TEY
973 AT E AT 37 F qger Afasrar
T ZT AT ITATF AT TEF TFA 2,
IH F AT F qIAvOmEr 37 AT &
T AEAAT HT7 GFe7 nfaw a7 7 9z
T T E, 9% Tiawra ¥ zw draA
§ gafan f g7 oF q37 wAw #
faoary 77 &, g7 fedor & fawarew
F7A & AT THAY FT ZW RET AT
¥ fauatq w7 &, SwenEr § wWiT
fasemor § favaa 247 &, oA
fag=rswr ®ic wfay faEFrEeor
¥ fauats #@ g, 97 97 48 WAd £
A § AT WET T gy £ wifaw
o7 wafas wigaTe w1 TR
T W IA ATT FT AT FELE I
AR 1 FgARZ AT 2 o1 AT fgegeary
w1 oF qaT fageata antar =wd 2
7 & fom gwat aigt ST F wAEd A
aTz g 9ifey, g9 w1 A afi fr
freama ¥ 91 w9 § w7 wIEE
T FFT TTIT T AT FTEAT E A A9
I 97 I3 907 AT F7 g 4 fF
femgeaTs FT o917 AAT ag Aq 91 FewA
TTFT ATHT ET WIT FTATELATA AGE
IAFT Afaw FA-—5g B9 ATLT ST FT
fama & 927 91 57 & 97 & 97 %
fegeam #1 g9m " 0F glam
azFr a4 foasr afsg sagaa a@s
o | (Time bell rings) g & & Fgam
TrzaT® f¥ wg A1 4597 AfqgmaaET
fados & 39 F weang aars @ Hifaw
qfada FTH BT AFAT )

Al FEATE <@ (IFT A7) ¢
foear  faq7 & 7ot 57 g g ?
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DR. RAFIQ ZAKARIA (Maharashtra) : Mr
Vice-Chairman, Sir, during the Lok Sabha
elections, the Janata Party in its manifesto
assured the people that they would do away
with the Forty-Second Amendment in toto. In
their enthusiasm, which led them to a
complete misunderstanding of many of the
basic  features of the Forty-Second
Amendment, that commitment, unfortunately
for them, was made. But I must congratulate
both the Government and their able Law
Minister that what they threatened to do
during the elections, they have not carried out.
They have realised that while there were some
ugly features in the  Forty-Second
Amendment, there were also very many good
features. And I find that , number 0i them are
being retained. Siry in fact, I am reminded of a
couplet of the late Maulana Hali—

F9 W@E, FATT FI AGTEA A AL,
ST 39 W &l e 4% AW AR
So, and quite a number of good points have
been retained. There have teen differences

of opinion in  the Janata Party and a man
like Mi
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Minoo Masani went to the extent of saying that
in not rejecting in toto or doing away with the
Forty-Second g-Amendment, the Janata Party
was guilty of betrayal of the people. But when
one sits on the Treasury Benches, I think, better
wisdom begins to prevail. And in this case while
I cannot say as, perhaps, Mr. Antulay would like
to do so, that all that has been sought to be done
through this Amendment Bill also deserves to be
thrown out lock, stock and barrel as the Janata
Party wanted to do so as far as the Forty-Second
Amendment Act is concerned. And in this
connection, Sir, while [ way; much impressed
by many of the arguments advanced by my
good friend, Mr. Antulay—his speech was
like a curate's egg; good only in parts—I do not
believe that sovereignty in concrete terms can
vest in the people. When  we say that
sovereignty vests in the people, all that history
has so far demonstrated is that people have been
called upon either to elect their representatives
from among whom a Government will be
constituted, responsible to that representative
body so elected or in some smaller countries
through referendums peoples' opinions have been
so”lght. In this case, I cannot say that in the
last 30 years, our parliamentary democracy, as
envisaged by our founding-fathers, has not
succeeded, but for the period of emergency, when
due to circumstances which are known to
everybody, a certain situation arose and as a
result of which derailment of democracy did take
place. As Mr. Antulay said, the punishment that
we received was that those who deserved to
be on this side were thrown on the other side
and those, perhaps, who did not deserve to be on
that side, have been brought on that side. But,
that apart, the fact remains ™' every five years
this popular democracy exercises its power and
exercises  its sovereignty by giving expression
by electing a Government to be formed which
carries out certain programmes  which are
placed before the people and, on that basis it
functions, while we have
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been emphasising the essential features of
parliamentary democracy, we must note the
separation of powers between the legislature,
the executive and the judiciary, which in
effect, is the basis of its functioning. Mr.
Shanti Bhushan, with his love for the Bar and
desire to protect the judiciary, has put among
the basic features the independence of the
judiciary. Which judiciary, I would like to
know from Mr. Shanti Bhushan, is really
independent. Is our judiciary, even as
envisaged after thiy Constitution Amendment
Bill, going to be independent? For, after all,
the appointment of judges, whether of the
High Court or of the Supreme Court, rests
with the executive. And, it cannot be said that
only Mrs. Indira Gandhi was guilty of
appointing judges which the Bar or others did
not believe were the right choices and that Mr.
Shanti Bhushan and his Government are such
paragons of democratic functioning that the
most suitable persons have been elevated to
the Bench. Thig basic weakness in the
separation of powers will remain and, that is
why, like equity, justice also will vary with
the Chancellor's foot. Mr. Shanti Bhushan is
well aware that there are judges and judges
and, therefore, when we try to emphasise that
we are ensuring,, as never before, through this
amendment, the independence of the judiciary,
let me tell him with all the humility, that we
are not only fooling ourselves but fooling the
people also. Then, Sir, I agree with Mr.
Antulay when he asks, what is the idea of this
definition of 'democratic' and 'secular'? When
you say that secular means equal respect for
all religions, I believe that you have taken
away the right of the judiciary to interpret
secularism in the spirit in which the founding
fathers have thought of it by just confining its
meaning to those two words "equal respect".
And, if equal respect is the only protection,
then let me tell you that in the Koran there ig
one verse which clearly says: "To you your
religion, to us our religion." There is no
compulsion in re-

[29 AUG. 1978 ]
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ligion. This was the injunction of the Koran.
But did it prevent Mahmud of Ghazni from
showing all the disrespect to Hinduism that he
showed. Simply because you will enshrine in
the Constitution these words, what is the
guarantee to the minorities that you will give
them equal treatment, equal opportunities?
Even despite your Fundamental Right, and all
that you have enshrined in Chapter III of the
Constitution, what is the condition of the
minorities? Have any statistics been taken?
Have you tried to find out as to why we have
failed? The Constitution alone cannot guaran-
tee the type of society which you think, by
making some of these amendments, you
will bring about.

Mrs. Gandhi is said to be the villain of the
piece as far as internal emergency is
concerned because it is said that she misused
the expression "internal disturbance". I want
to know from Mr. Shanti Bhushan that if to-
morrow his Government or the successor
Government wants to misuse the expression
"armed rebellion", what is the guarantee?
Have you defined armed rebellion? Can the
armed rebellion be defined? And the more
you think in these terms, the more you will
find you have created greater confusion.

I am happy that he has curtailed the period
of the proclamation from one year at a time to
six months and then again six months. He has
provided some other safeguards and they are
certainly most welcome. I am also glad that
as far as the Constitutional amendments to the
Fundamental Rights or Whittling away some
of these things are concerned, a referendum
has been provided there. I do not agree with
Mr. Antulay and I do not agree even with my
Party which, by a majority, has decided that
referendum is not the answer to it. Certainly it
is an additional safeguard. What has been
done is not that any amendment, as far as
these features are concerned, is going to be
taken to the people. What has been provided
is that these amendments, after
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they have been passed by both Houses of
Parliament by the requisite majority, will go,
so to say, for ratification, to the people and
there it has been provided that at least 51 per
cent of the people have to ratify. There is
nothing wrong i, it and it is a further
safeguard and is most  welcome...
(Interruptions) The judiciary cannot upset it.
It is there as far as I know; it is there.

SHRI B. N. BANERJEE (Nominated) :
He never said so.

DR. RAFIQ ZAKARIA: If he has not said
it, I will have to revise my opinion, because
even after taking all the trouble and even after
its passage . . .

SHRI B. N. BANERJEE: And he supports
the basic structure theory...

SHRI SHANTI BHUSHAN: That is
implicit.

DR. RAFIQ ZAKARIA: That is implicit;
that is good, because I am not prepared to go
to the extent that Mr. Shanti Bhushan would
like to go that the 248 or the 250 Members of
the Rajya Sabha and almost 600 Member; of
the Lok Sabha, after all their deliberations in
their wisdom and with all the maturity and
understanding of the various complications,
decide certain things, when political parties
g,0 to the people in a referendum, explain
these amendments to the people and get their
stamp and then also, judiciary is going to
review and say whether it is ultra vires or not
or whether it is wrong or right. That will be a
constitutional tyranny. Let me tell Mr. Shanti
Bhushan that recently a book has come out in
England: Politics in Judiciary. It makes a
terrible reading. If we think that the judges—
because we will gjve them their
independence—will not be motivated by
certain socio-economic considerations or that
they themselves are not the victims of their
own environment and up-bringing, then we
are making a great mistake.

[ RAJYA SABHA ]
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"We have to take their weaknesses and
foibles also into consideration. Therefore, as I
said, many features of the present Bill are
good.

Then, Sir, I do not know, for instance, why
education has been brought from the
Concurrent List again to the State List. I do
not think Mr. Shanti Bhushan—if he puts his
hand on his heart—can stand up and say that
he really approves of it. I do not think he will
be able to say it. And if he does, then I will
say that he has no heart, because if we want
the unity of India, we have to consider this
issue. Mr. Chagla was right and he is one of
your founding fathers...

AN HON. MEMBER: Step-father.

DR. RAFIQ ZAKARIA: Whenever it suits
you, you make use of Mr. Chagla; whenever it
suits you. you make use of Shri Jayaprakash
Narayan; whenever it suits you, you make use
of Acharya Kripalani. And when it does not suit
you, you call ther-> outsiders. Give up this
habit. They are your founding fathers and you
should rely on their wisdom also, because what
you are doing today, is not just for the sake of
the Janata Government. I do not know how
long it will last. I do not want to topple it. I will
not join hands with Congress (I) in doing so.
You may be ther, for two years or three years.
The Constitution will b, there for all times to
come. I hope it will not be satisfied with. Sir,
the time at my disposal is rather short. Mr.
Antulay had much more time. Because ours is a
shrinking party with fewer Members only, it
make, our task , little mor, difficult as far as
putting forth our views is * concerned. Time i
rationed. But as I said, there are some very
good features i, this Bill. The type of in-
dependence that Mr. Shanti Bhushan is thinking
of giving to th, judiciary, I think, is all right. I
have got brought forward any amendment
against it. But let us be quite clear that this ig
agai, another document which will be tested by
the people. You cannot say that it is going to be
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a perfect document as the old document was
not.

SHRI SHANTI BHUSHAN: Nothing can
be perfect.

DR. RAFIQ ZAKARIA: The great poet
Igbal has said:

AqTEY A1 ¥ T, A FeA 9 IEAI,
wfaer agy wfew 8, a1 #1 fowef 7

Therefore, it is a difficult task. We have to
go about it, not in a partisan way; but we have
to go about % cutting across party
considerations a'nd not with vindictiveness or
vengeance. You should not think that
whatever was done in the last thirty years was
so teddible that it has to be undone. It connot
to undone. If you try, you will be wiped out.
Nor can you say that the Forty-Second
Amendment had nothing to commend. I am
glad that that has not been the approach. That
is why I welcome the Bill.

SHRI BHUPESH GUPTA (West Bengal):
Sir, we are amending for the forty-fifth time
the Constitution of our country which i; loaded
undoubtedly in favour of the exploiting
classes. We have no illusion that by these
amendments, some of which are undoubtedly
very welcome, the basic character, or, shall I
say, the class character, of the Constitution is
going to be changed. At the same time. Sir, we
have been, and we are, interested in
strengthening the democratic content of the
Constitution with all its limitations so that our
working people can carry on their struggle for
social justice and for radical transformation of
the society, for taking the nation along the
road to socialism, through socialism. That is
why we seek mor, rights and more liberties.
That is why we are against powers being given
to the bureaucracy, to the ruling class, to the
capitalist  clas, and  their  political
representatives. That is why we are opposed to
money power being strengthened and vested
interests bolstered. Sir, therefore, I look upon
i"* amendments i, that spirit, as a chain in the
continuing process of the
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struggle that has been going on ever since we
attained our political freedom.

Sir, sixteen or seventeen months ago, there
was a protest vote by our people to do away
with the Emergency Raj and that was a great
event in ou, 'national life. That protest vote
today echoes in some of the provision; of the
Constitution (Forty-Fifth Amendment) Bill
now under discussion. Therefore, Sir, may I
pay my tribute to the great people of our
country who rose seventeen months ago to do
away and dismantle the Emergency Raj by
giving a solid and robust verdict against it?
Toda, I pay a tribute to the people because
their unconquerable and undefeatable spirit
for democracy echoes in seme of th, changes
that we are making. Sir, I look upon the
Constitution (Forty-Fifth Amendment) Bill as
something which is the product of the struggle
of our people, not as a gift of the Janata Party
o an, party for that matter in thi; House, sir, if
the founding-fathers of this Constitution
(Amendment) Bill wer, to be identified, they
were to be identified in the villages, in the
slums, in the factories, in the fields, in the
schools and colleges where our millions are
fighting for a better life and a more
democratic society.

This Constitution (Amendment) Bill has
drawn some lesson of the grim nightmare of
emergency, as well we call it, but not wholly.
Had it drawn that lesso, fully and frankly,
there would not have been an, provision in
the amending Bill for retention of internal
emergency i, the guise (f in-trnal emergency
for armed rebellion. We are for doing away
with that, for erasing from the Constitution
the provision for internal emergency which
had in the name of defending our country let
loose the forces of authoritarianism, tyranny,
corruption and unbounded shame. I should
have thought that this Government would
come forward °nd say, out with internal
emergency. Only for dealing with external
aggres.
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[Shri Bhupesh Gupta] sion emergency will
be justified and not for internal reasons. We
a™ sorry that th, lesson has not been fully
drawn. Here 1 have made this point. I have to
make a number of other points. Now I shall
pas;, o"-But that i; one point I wanted to make
because that lesson has to be drawn. It will
take us time and gtruggl. to fully assimilate
the lessons of the emergency to correct
ourselves all over, to find our bearing for the
forward march.

Now I should like to know one
thing. The Preamble of th, Constitu
tion ha, been defined. No definition
of the Preamble of the Constitution is
called for. It is ,ot necessary. It has
'not been done in any other Constitu
tion. Preamble remains a; preamble.
Here I do not know why the Govern
ment has sought to define it. If you
at all want to define it, well, define
it, but you must ,cept our amend
ment of the definition 'not the one
that you have given. But I do main
tain that ,0 definition is called for.
Sir, Preamble, remains preamble.
Hardly do I know of a Constitution
which defines  Preamble. Then
Sir, the spirit of Preamble is to b, im-
plemented in various provisions of the
Constitution and by the Government. It is
good that property has been taken out of the
Fundamental Jtights Chapter. I wish, Sir,
trade and business also had bee, taken out o'
the Fundamental Rights Chapter because that
has given rise to many litigations and cases by
the vested interests to obstruct socio-
economic measures.

I wish article 22(2) had been given a little
more ,ttentio, than it has been given ,ow. In
fact, e would not like in our Constitution a'ny
empowering  provision for  preventive
detention. If this provision in Art. 22 remains,
many of the States will be i, a position to
enact preventive detention laws, and some of
them have already got the preventive
detention laws. That article should go. Sir, we
would have liked in the Fundamental Rights
Chapter to include the right to work
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and proper wages and all that. We have

give, an amendment on that.

Then, Sir, . stand for the Directive
Principles having the primacy over the
Fundamental Rights i, the event of a conflict
between the two. I think that the Directive
Principles are excellent principles. They
breathe the spirit of the freedom struggle of
our masses. I do not have in mind the Di-
rective Principle enshrined in Art. 47, which
provides for prohibition, or Art. 48 on cow
slaughter. These may go; I a, not bothered
about these Directive Principles. But th,
Directive  Principles mainly of socio-
economic nature which ai'e really for the well
Basing of the people should claim priority
over the Fundamental Rights. I, other words,
they must not be negated on the ground of
being violative of Fundamental Rights. At the
time of the Constitution-making, Mr. B. N.
Rau made a suggestion to thig effect. But,
unfortunate” it did not find acceptance by,
whom they call, th, founding fathers. We do
not own up that parentage. They may be
founding fathers of anybody; but we do not
claim them. They are not founding fathers i,
our eyes. They were political leaders who had
assumed power under the Constitution. I do
20t know why thi; American phrase has been
borrowed.

Then, sir, I shall come to another aspect
before coming to referendum which I shall
deal with last because it is controversial. |
would like Art. 356, which provides for
President's rule, to go altogether. We do not
seed President's rule i, the States. Fifty times
the President's rule has been proclaimed in the
states sinc, the commencement of the
Constitution and on most occasions this Art.
356 hag been criticised for imposition, for
interference, for subverting, i,' the name of
the Constitution, constitutional principles and
constitutional democracy. This obnoxious
article should be banished onc. and fo, all
from the Constitution of India. The question
arises as to how the, the States will
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tie ;un if there is jome constitutional tangle or
difficulty. Well, Sir, it has been seen that
within a matter of 40 days, we can hold
election in the States, as was held last year.
Therefore, let the Government, for the time
being, function as , caretaker government and
the election b, gone through in a matte, of 40
days and a popular government installed m
order to run the government, as is ,un in any
other parliamentary democratic system. So |
may say: Hell with the' President's rule and
Art. 356.

Then, Sir, another point is there. In fact, the
whole Chapter on Emergency needs to be
give, up—that is to say from Art. 352 t, Art.
360. These should all go except for the
provision for emergency to deal with external
aggression with the needed safeguards of the
kind that have been suggested —with even
more effective safeguards. That is all. We do
not want that kind of articles.

Then coming to the referendum, Eir, here
kindly just bear with me for some time. I am
not in agreement with qur friends opposite—
when I say our friends opposite, I do not mean
opposite in the parliamentary sense but in the
sense that they are sitting to my right—and
also with some of my friends of the Congress
Party when they oppose referendum. I may
inform you that at the meeting of the leaders,
with the Prime Minister, it was agreed on all
hands, by all of us that there should be
provision for referendum. I share my
knowledge with you and

I remember how it was 5 P.M.
evolved. In the course of the

discussion many of us suggested and
then Mr. Morarji Desai asked Mr. Chavan
who jotted down the points...

SHRI B. N. BANERJEE: One information.
Did the original provision which the
Government placed before the leaders of the
parties contain any provision for referendum?

SHRI BHUPESH GUPTA: It was »not the
original thing. We were dis-
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cussing the principle. Sir, the question of
referendum came as an independent
proposition.

SHRI B. N. BANERJEE: By whom?

SHRI BHUPESH GUPTA: And then. Sir,
we agreed that there should be referendum. I
thought Mr. Chavan and Mr. Kamlapati
Tripathi then represented the Congress Party.
Comrade Ramamurti ig there. He can correct
me. Then Mr. Chavan was asked to suggest
the points which should be the subject matter
of the referendum. Mr. Chavan in his own
handwriting drew up these points and passed
them on to Mr. Morarji Desai. They were read
out to us and we all agreed. I do not know
why they have changed their minds. I cannot
simply understand why. It was the unanimous
view...

SHRI B. N. BANERJEE: What were these
agreements?

SHRI BHUPESH GUPTA; That is there.
That is all repeated.

SHRI B. N. BANERJEE: We do not know.
Please read out.

SHRI BHUPESH GUPTA: "Sit and make"
would have the effect of ensuring the secular,
democratic character of the Constitution
which cannot be changed without additional
safeguards, without the additional process of
referendum.

Similarly, it was said also that abridging
and taking away the rights of the citizen under
Part HI should not be gone through, should
not be abridged without the additional step of
referendum so the impeding of the free and
fair election to the House of the People or the
Legislative Assembly of the State on the basis
of adult franchise. That also should be put on
a similiar footing. Without referendum
compromising of the independence of the
judiciary. Sir, it is not as if we are providing in
the Constitution that everything should go for
referendum.
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[Shri Bhupesh Gupta J] We are not making
an overall provision that a Constitutional
amendment must  be gone  through
referendum.

No.

What is provided here are additional
safeguards. Even if you have two-thirds
majority, should that two-thirds majority be
used for doing something very drastically
wrong? Only then you are called upon to go to
the people and tak, their concurrence. Is it not
a safeguard? Sir, we know from experience
how two-thirds majority had been misused,
how the brute majority of the ruling party, the
two-thirds majority was thrust upon with a
view to getting passed the most atrocious and
undemocratic measures. When these questions
are involved, why should we not trust our
people? Why should we not be interested, [
ask my friends, to put additional safeguards?
One barrier, yes, in the House, the two-third,
majority, and even if you cross that barrier and
if you want to alter the secular character of the
Constitution, you will have to pass another
barrier, another hurdle. And that is the greatest
forum of our sovereign people. This should be
welcome. But I find that this is not welcome.

Sir, I had suggested to my friends at the
meeting that the Parliamen-tary-cum-Cabinet
system should also be included among the
items foi" which the referendum should be
additionally sought. Why did I do so?

Sir, today here is a very interesting thing, a
document typewritten—"Fresh Look on our
Constitution, Some Suggestions". It was
circulated from the official quarters, from the
highest sources, towards the end of 1975—
within three or four months of emergency—
and that document was canvassed for
changing the parlia-mentary-cum-cabinet
system into a presidential system. And the first
line of this document, in original form, came
into my hands from the hands, I must say, of a
Minister of the Government who did not like
this thing and wanted us to fight the battle
because sycophancy and fear were the

[ RAJYA SABHA ]
order of the day. The  first line

Amdt.) Bill, TW3 144

saysi—

"The present system of Government,
most will agree, has not come up to the
expectations of the common man of our
country. Some variation is, therefore,
warranted in the light of the experience of
the working of democracy in our country' in
the past twenty-five years."

Then, Sir, the whole concept of Chief
Executive is developed in order to say that the
Prime Minister should be the Chiel
Executive—call him President or Prime
Minister, as you like; he should not be
responsible to the Lok Sabha; he should be
directly elected and he could choose Ministers
from outside the Members of Parliament.
These were the preposterous suggestions
made. At that time a delegation was sent from
here to study the de Gaulle Constitution in
order to get inspiration to establish a
presidential system of Government. Sir, that
Constitution was cyclostyled and circulated
among chosen people at that timei in order to
canvass and push it. is ative; but Rashtrapati
Fakhruddin of the Rashtrapati Bhavan at that
timei—well, I will not name him; he i alive;
but Rashtrapati Fakhruddin Ali Ahmed is not
alive—came and told me that Rashtrapatiji was
very much upset as to what would happen to
him since a presidential system of Government
was coming to be installed in this country. On
that, Sir, I may give you another bit and I hope
it will not be disputed. Another Cabinet Minis-
ter told me: 'Bhupesh Babu, we have lost; we
cannot do anything. People like you can take it
up and fight out and prevent the grim position
of a presidential system."

SHRi L. R. NAIK: Sir, may I ask a
question of Mr. Bhupesh Gupta?

SHRI BHUPESH GUPTA: I beg of you,
please don't ask me. Sir, such was the climate
of hopelessness and fear at that time. Sir, I tell
you that documents were prepared in this very
building, this Parliament House, which
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became a centre of propagation of this 1
idea.

May I ask the Law Minister: ~Why don't you
investigate it and reveal as to how all these
documents came to be circulated, who were
responsible—  politicians and bureaucrats
combined— to produce the  documents and
send them to the States in order to establish a
presidential system in our country? Sir, that is
why we stressed that the cabinet-cum-
parliamentary system should also not be
changed without referendum—even if with
two-thirds; majority you want to change
it.  What is wrong then? I said this thing—I
am finishing, Sir—because Mr. Charan
Singh is fond of the presidential system. And
I know it for a fact that the one  reason why
our suggestion did not find acceptance— the
inclusion of  this Cabinet-cum-
Parliamentary system  provision—was the
opposition at  "that time of = Mr. Charan
Singh, the then Home Minister of the country,
we are told.

Sir, anyhow, Mrs. Chandrawati, the
Haryana Chief of the Janata Party, has come
out with an open statement that the

presidential system is better than the present
system. Therefore, there is a strong trend
within the ruling party for the presidential
system and the Jat landlords and all the rest of
them would like to instal the presidential
system. Is it not proper, Sir, that we take
precautions and create this safeguard?
Sir, T would only ask my hon, friends
of the Congress Party and Congress (),
why are they opposed to this thing?  This
Government, under pressure of the public,
pressure of the Opposition, has accepted cer-
tain proposals and have now come out with
this. Then we say: No, we shall not pass it.
I cannot .imagine such a suicidal course in a
parliamentary democracy played by the
Opposition. The Opposition's point of view
was accepted by them and today a large
segment of the Opposition has come to the
conclusion: No, we should not do it because it
is impracticable. Well, how i it
impracticable?  Our people are not fools? It
is very much
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practicable. Anyhow, accept it first. Then we
shall see the practice part of it. Even if it is
there in the Constitution, any Government in
power will think a hundred times before
considering to take away the secular character,
the democratic character underlying many
things that are in the proposed Bill. It is
surprising that this thing is not seen.

Sir, here is the other note I was mentioning
about. I have kept it. When the presidential
system was being talked about during the
Emergency, there was a meeting convened and
we were invited to that meeting and we were
given that note to the effect that they wanted to
change the working of the parliamentary
system. Question. Hour to be changed,
Adjournment Motion to be changed, No
Confidence Motion to be changed. The note is
called "the broad features of the proposal for
change in parliamentary procedure". The
whole thing was there.

It was officially given by the then Minister,
Mr. Raghu  Ramaiah—Mr. Om Mehta was
also there. We said: "No Put into the pipe and
smoke it". Here is the  preposterous, out-
rageous document. I have kept this because
some day when I may write a book, I shall
put this in the form of appendix to show how
things went during those days of the Emergency.
This is the original document given by  Mr.
Raghu Ramaiah, the then Minister ~ for
Parliamentary Affairs. Other Opposition leaders
also may have it. Therefore, 1 say it
should be kept. Now I have said this thing.
One or two words more and I sit down.
Therefore, I would like to ask you to consider this
thing seriously. As far a; the independent Judi-
ciary is concerned, we know what it is. I would
not say anything on that. But let the Judiciary also
be appointed from a panel approved by Parlia-
ment. The talk of independent Judiciary, if it is
not a joke, is not a very convincing statement.
Sir, we stand for the independence of the
Judiciary, but we want to make it react, we want



147 Constitution (Fcriy~fif th
[Shii Bhupesh Gupta]

to ensure its independence so that the socio-
economic influence of the upper class, of the
exploiting class, does not cloud and vitiable
the thinking and judgment of our judicial
institutions. That can never be ensured if we
do not have another arrangement for
appointment to the highest judicial posts.

Sir, Education, in our view, should be in
the Concurrent List. It should not be taken to
the State List. I am in agreement with those
who stand for retaining it in the Concurrent
List. Sir, I have suggested other amendments
The only thing I would like to say is that we
know that some of the amendments are good
and they are tc be welcomed. I welcome also
the discussion that took place before the Bill
was prepared, but I wish the discussion was
given full expression in the Bill.

But, I know, Sir, that so longas the
money power  dominates our political
life, nothing can save democracy, safeguard
democracy. The money power should be
eliminated, and that is very very important.
And, Sir, we alao know that so long as the
capitalist system remains, democracy will be
inhibited.

My friend, Mr. Verma, has written a letter
asking me to enlighten on some of the points
that he had made in his speech. But I can not
do it now

Socialism and democracy both go together.
In fact, socialism would be the best form of
democracy if [ may say so. In that connection,
1 should like to ask Mr. Shanti Bhushan: Why
do you do you don't think of reducing the
verting age to 18 years? Since you want to
strengthen democracy, why do you not do it?
Here is an occasion, and you should have done
it through this Bill.

Sir, electoral reform is also very importa'it,
and in this connection I stress the  urgency
of proportional
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representation. True democracy can never be
there in operation in the -country under these
conditions unless you have proportional re-
presentation. The present system of election with
single Member constituency and what is called
the first past the post system has only worked in
favour of the vested interests and reaction to the
detriment of the working people and against the
cause of social justice. Sir, I do hope that the
Government will hold consultation with the
opposition parties to bring about important and
essential changes in our electoral system where
the money power is gradually curbed, where the
voting age is lowered to 18 and where the
present system is replaced by proportional
representation.

I welcome this measure despite the
limitation of it, and I do hope, the
amendments will be accepted.

Another thing I would like to say is this.
This is his weak point. Mr. Shanti Bhushan
has made it known somehow or other that if
we do not provide for internal emergency in
the form in which he has provided for it, he
would not perhaps move the Bill in this
House so that it drops and the Constitution
Amendment Bill is not passed. He is prepared
to take any other amendment and seek he
concurrence of the House, but he would go on
boycott and kill the Bill if we do not accept
their provision for internal emergency. Is this
the way, Mr. Shanti Bhushan? Is this the
way? I ask you. You had been lecturing all
over the country. Mr, Charan Singh when he
was the Home Minister, was saying that the
emergency provisions must go. But now you
made it such a condition that unless we
submit to your dictation, you will not allow
this Bill to be passed and that at the third
reading you will not move this Bill and kill it
in the same way you had killed the Banking
Commission Bill which lapsed in this House.
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Sir, the country should know. Let the people
know this. Sir, I think, »we should insist on
that amendment. Having got it, it should be
passed. The internal emergency provision
should go. Let the Government say, no.
Having dismantled the emergency provisions
from the Constitution, with regard to internal
emergency the great champion of anti-
emergency struggle, would not even push this
Bill in the House would block the Bill with all
the good provisions and with all the good
amendment! Sir, [ appeal to Mr. Shanti
Bhushan that he should not indulge in this
blackmail. He says ours is blackmail. No, ours
is the majority of the House. If the majority in
the House votes for the deletion of internal
Emergency, it will be a good thing. How can
you call the majority of the House black-
mailers?

SHRI SHANTI BHUSHAN: What about
the right to property?

SHR1 BHUPESH GUPTA: No, you will
not? Blackmail, if at all it is there, is there
with you. I hope you will not use the
instrument of  political, constitutional,
legislative blackmail in this House to
sabotage the measure which you are passing
through our co-operation. 1 hope, Sir,
tomorrow, smoothly and freely, as we have
been doing, we shall pass this measure. It is
not a party matter. They have done it. We are
doing it. Some differences are there and we
will resolve them in this House. I hope the
measure will become the law of the land and
the mischief of the Forty-fourth Constitution
Amendment Bill will have been undone by
the Forty-fourth Constitution Amendment
Act. Historic judgment will have been
pronounced in this manner on that Bill which
contained also some good clauses. That is
why we did not want it to go lock, stock and
barrel. But it contained very many bad clauses
also.

THE VICE-CHAIRMAN (SHR1 SYED
NIZAM-UD-DIN): Dr. Sathia-yani Muthu.
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SHRI SHANTI BHUSHAN: What about
the fundamental right of property?

SHRI BHUPESH GUPTA: I have already
said, it is a good thing you have taken it out.

THE VICE-CHAIRMAN (SHRI SYED
NIZAM-UD-DIN): Dr. Muthu.

SHRI BHUPESH GUPTA: I think you did
not hear. A man of property does not even
like to hear good things said about him.

SHRI SHANTI BHUSHAN: 1 was
thinking you must be a man of property.

DR. (SHRIMATTI) SATHIAVANI
MUTHU (Tamil Nadu): Mr. Vice-Chairman,
Sir, I welcome this Constitution (Forty-fifth
Amendment) Bill, 1978, as passed by the Lok
Sabha. The Bill attempts to set right many of
the distortions introduced in the Constitution
by the Forty-second Amendment Act. At the
same time, it should be stated to the credit of
the Janafta Government that they have
decided to go by a policy of consensus. In
their bitterness against the Emergency, they
have not thrown out the Forty-second
Amendment Act lock, stock and barrel. Many
good features of that Act have been retained.
What the country needs is a pragmatic policy
of doing the greatest good to the greatest
number in the quickest possible time. Political
passions and political vindictiveness should
give way to sober, constructive realism and to
concentrated efforts for securing to the people
of India justice, social, economic and political.
The present amendment Bill is a refreshing
attempt in this direction to the extent it goes,
though, of course, the problems of building up
a prosperous India remain still formidable and
require the concerted efforts of all parties to
wipe out poverty and disabilities from the face
of our beloved country.

Sir, much as I welcome this Bill, I have to
express my disappointment that no
amendment has been brought
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to depict the fundamentally federal feature of
our Constitution. There is no better place in
the Constitution where this federal feature can
be depicted than in the Preamble. Having
agreed with the previous Government's
amendment to the Preamble describing India
as a "sovereign, socialist, secular, democratic
republic”, 1 have every reasonable hope that
the present Government would like the word
"federal" also to be introduced. It cannot be
denied that the structure of Indian policy is
basically federal. The introduction of the word
'federal' in the Preamble would strengthen this
basic identity, particularly when many of the
States have ruling parties different from that at
the Centre. The description of the nation as
'federal' would give encouragement to the
various States to pursue their policies for the
good of the country with a sense of freedom
sanctified by the Constitution. Modern society
has advanced so much that it is no longer
necessary for stereotyped steam-rolling
uniformity to be imposed by a strong Centre.
Honest and efficient leaders in various parts of
the country carrying the mandate of the people
from their respective constituencies can be
trusted to cater to the people effectively in
accordance with their basic urges and needs. A
sense of freedom to carry out these tasks will
be the greatest incentive. This sense of
freedom can be given in an unshakable
manner by the use of the word 'federal' in the
Preamble. Every State has its own Assembly,
its own Cabinet, its own Government. All the
features of a federal system are there. After
all, the strength of a nation consists not in the
unquestioning obedience of the people to the
strong authority of the Centre, but in the
healthy growth of the various parts in
accordance with their genius aspirations. The
most enduring unity of a nation can be secured
by unity in diversity. I would therefore request
the Law Minister to consider introducing the
word 'federal' in the Preamble to  the
Constitution.

[RAJYA SABHA]
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Let me express my satisfaction at"* the re-
inclusion of the subjects of education and
forest in the State List which were transferred
to the Concurrent List in the Forty-second
Amendment Act. This is in keeping with the
federal structure of the Constitution. We have
been fighting that education should be kept in
the State List for many years. So I thank the
Central Government for bringing these into the
State List now, the subjects of education and
fotrest. Development in the field of education
and forest can be most effective under the
guidance and control of the respective State
authorities and in accordance with the genius
and cultural traditions of the people. This will
not, however, mean that the States will not take
into acount the need for harmonising the
efforts in the rest of India for a meaningful
development in order to achieve efficiency.
The accent will be again on unity in diversity

Now let me come to the provisions
regarding tribunals. I find that the present Bill
does away with the tribunals. In fairness to the
authors of the original provisions it should be
said that the tribunals offered scope for
speedy justice. The courts under the . present
set-up are clogged with so much of work that
arrears of cases are mounting, pending cases
are piling up, to staggering proportions. There
is a feeling of despair about getting quick
justice. Justice delayed is justice denied. I
would, therefore, look upon the proposed
abolition of the tribunals with favour only if it
can be ensured that the functioning of the
courts is improved. Their administrative staff
should be strengthened and the number of
judges increased. The whole procedure of
court work should be rationalised and
streamlined so that obsolete and outmoded
practices are eliminated.

Now coming to the clauses regarding the
appellate jurisdiction of the Supreme Court I
have to bring to the
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notice of the House the enormous difficulties
faced by the people in the ,South because of
the location of the Supreme Court at a
distance, in Delhi. This should be available to
all without difficult. Justice through appeal is
a vital element in judicial procedure. There
should be a provision in the Constitution for
the setting up of a Bench of the Supreme
Court somewhere in the middle part of the
country, at a convenient place in the South, so
that appeals from the people of the South can
be heard and disposed of at a place nearer to
the people. 1 also welcome the pro-viislions
regarding drop|piing out of the rights of the
Centre to deploy armed forces in the States.
This is more in consonance with the funda-
mentally equal responsibility of the Centre
and the States on law and order in their
respective spheres.

Now, coming to amending article 368, I
welcome the amendment procedure and
referendum for seeking the approval of the
people for amendments of basic nature.
Referendum is the most democratic procedure
for introducing basic changes. After all
sovereignity rests with the people and if the
people are directly associated with the
changes in the Constitution, it will strengthen
the roots of democracy. I would very much
like amendments seeking changes in the
federal structure also to be specifically de-
cided by referendum in addition to the
ordinary procedure.

Sir, in certain case? I am in favour of a
limited referendum because I envisage the
dangers of a total referendum throughout
India in respect of certain problems which
affect certain areas or certain sections of the
people. Let us not forget that the whole nation
has to move together. Certain parts of the
nation suffer from various pronounced
disparities and they should be enabled to give
their vardict separately wiithout running the
danger of being swallowed by the
overwhelming majority of the whole nation.
Special problems require special treatment.
So, I would re~
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quest the hon. Law Minister to consider the
idea of having a limited referendum confined
to getting the approval of people from the
affected areas and the affected sections only.

In this connection, I would like to mention
about the fissiparous tendencies which the
language issue creates in the fabric of the
Indian polity. There is vehement opposition
against imposition of Hindi as the official
language in the non-Hindi speaking States.
The Government should recognise the force
of this opposition which can result in the
splitting up of India. Nehru's assurance
against imposition of Hindi should be con-
cretely translated into the Constitution itself
and not left to the vagaries of the powers at
the Centre that may vary from time to time. It
is-the easiest thing to make an amendment of
this nature and its benefit for national
integration will be immesurable. Such an
amendment, if necessary, should be decided
by referendum in addition to the ordinary
procedure and this referendum should be con-
fined to seeking the approval of people from
the non-Hindi speaking region.

I find that the right of property has been
taken away from the chapter on Fundamental
Rights and it has now been made a purely
legal right. But I trust that the removal of this
right from fundamental rights will not affect
the acquirement of property from vested
interests and some companies for public
purposes resulting in the payment of huge
compensation which the economy of the
country cannot afford.

I would like to express my disappointment
that the right to work. which has been
emphasized so strongly in the Janata Party
election manifesto has not been incorporated
in the fundamental rights. Now is the time to
incorporate such, a right in the Constitution
when the whole nation is poised with eager
expectancy for a break-through in the
unemployment situation. I would request the
hon. Law Minister even now to consider
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enshrining such a right in the Constitution.
This would bring hope to hundreds and
millions of our brethren and also result in
energetic action if the planners give real
substance to this.

Coming to the provision regarding
emergency, | think the Janata Party do really
realise the need for emergency powers 7
dealing with dangerous and troublesome situa-
tions. The new amendment substitutes 'armed
rebellion' for 'internal disturbance' in the old
article. Sir, I am not going to quarrel with this
and I am not going to insist on a precise
definition of the term "armed rebellion".
Everything depends on the values and atti-
tudes displayed by the ruling government of
the time. An instrument can be used or
misused. A knife can be used to cut a portion
of an apple and it can be used to slit the throat
of a man also. So, it is the values and the
attitudes of the power, the ruling government,
that count for for the use or misuse of an
instrument that we design. Hedged with the
safeguards of written recommendations from
the Cabinet and the two-thirds majority in
both the Houses, there is far less scope for the
misuse of the emergency provision.

Now, dealing with the Directive Principles
in the Constitution, Sir, it is a matter of regret
that these Principles which are vital for the
growth and development of the country
remain as mere recommendatory principles. It
is high time that these Directive Principles
were placed on a par with the Fundamental
Rights. Then only, Sir, there would be an
impetus for rapid economic, social and
scientific development and prosperity within
our life-time without their remaining, a distant
dream. 1 would, therefore, like the
Government to examine the matter in depth
and bring forward an amendment conferring
the significance of the Fundamental Rights
on these Principles. Last
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but not the least, Sir, I would like tdw refer to
atricle 38 of the Constitution regarding the
responsibilities of the State to secure a just
social order for the promotion of the welfare of
the people. Sir, this is a very important article
directly concerned with the securing of justice,
social, economic and political, to the citizens of
the country, especially the weaker sections and
the members of the Scheduled Castes and the
Scheduled Tribes. As the State has to function
necessarily through its officers, a great
responsibility rests on the offers to comply with
the provisions of the article both in letter and
spirit. No longer shall the officers be judged
only by doing the office work efficiently. But
they have to be judged by the spirit and
enthusiasm which they have to show in dealing
with the weaker sections and in raising their
status. I would, therefore, like the Government
to introduce a provision in the Constitution
enjoining on the officers specific
responsibilities for converting the glorious
ideals of the Constitution into living realities
and also to prescribe

penalties for not implementing the various
provisions by the various

officers in the spirit of the Constitution. The
erring officials should be punished and that
provision should be enshrined in the
Constitution. For example, if untouchability
still continues and if still the Scheduled Caste
people suffer from atrocities and harassment,
the officers concerned with securing justice
and a just social order shouia be brought to
book for their derelection of duty. It i the
duty of the State not only to secure political
rights for a person, but also' his social rights.
Thank you, Sir.

SHRI S. K. VAISHAMPAYEN
(Maharashtra): Sir, I rise to generally support
thig Constitution (Amendment) Bill which has
been brought forward by the honourable Law
Minister. 1 am purposely using the word
"generally" because I have certain
reservations about some of the clauses
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in thig particular Bill. I have
disagreement with a few other clauses.

some

Sir, it was expected, after the Janata
Government came into power, that in bringing
forward a Constitution (Amendment) Bill, they
would mainly concentrate on removing the
restrictions that were imposed on the freedoms
and the Fundamental Rights during the past two
or three years. It was also expected that they
would mainly concentrate on re-establishing the
independence of the judiciary. These were the
two main objectives on the basis of which the
Janata Party got the verdict from the people.
But, Sir, what I find, after having gone through
the Bill, is that the Government has not only
tried to remove the restrictions on the freedoms
and the Fundamental Rights, and the restrictions
on the independence of the judiciary, but it has
also brought in some new features. If the Law
Minister wanted to bring in these new features
in this Constitution, there could have been some
other provision also to restore democracy and to
reach our goal of socialism. For instance, today,
after thirty years in our country the people in
the backward regions are still not feeling that
they have obtained social or economic freedom.
Therefore, some other suggestions in order to
make this Bill more comprehensive and to
strengthen it further from the point of view of
objects could have been there. But,
unfortunately, the Government has made it
comprehensive but has not tried to secure other
suggestions also.

Sir, two main features of this Bill, according
to me, are the restoration of freedom and
fundamental figlits and the independence of the
judiciary. Sir, nobody will disagree with that.
But the question is whether today these
freedoms and these fundamental rights which
have been guaranteed now are going to be the
be-all and end-all of our democratic life. It can-
not be. Whatever constitutional measures or
other measures or economic policies be there,
these cannot
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be the be-all and end-all of our democratic life.
Sir, after all, the Constitution is an instrument
of social and, economic transformation and of
laying down policies for the uplift of the
weaker sections in our society. What are the
different provisions with regard to the social
and economic transformation, so far as our
country is concerned. What I find is that while
they are granting freedom, and granting
fundamental rights, they have removed the
precedence, so far ag the Directive Principles
are concerned. Again, they are granting
independence to the judiciary by doing, away
with the precedence that was given earlier to
the Directive Principles. There was a possibility
of marching ahead. There was a sort of
security, so far as social justice to the people is
concerned. But now, because of these
amendments, the precedence having been
removed, to Directive Principles, there is every
fear that > these Directive Principles would not
get that particular importance in our march
towards socialism as it should have been.

Here. Sift I am reminded of a philosophical
saying: Man does not live by bread alone. It is
true. But for whom? For a person who has at
least half a loaf of bread for his living. But
what is the fact of life, so far as our country is
concerned? We have millions of people who
do not get even half a loaf, so far as their
daily existence is concerned. So they will
have no meaning for freedom if the policies
of the Government are such that they cannot
give the necessary economic existence. So far
as this country is concerned, it cannot live by
these freedoms and fundamental rights alone.
So the time has come, according to me, when
there should be definite policies of the
Government, so far as the economic policies
of the Government are concerned. If we try to
analyse the policies and whatever they have
brought forth before the' country during the
last two years—if we analvse the Sixth Five
Year Plan, the Rolling Plan, you will find a
dfffu-
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sion in these policies. Whereag the attention
should be concentrated on measures for
economic uplift of the weaker sections of our
society, it is not there. There is a sort (f
generality in all the approaches, whether it is
an approach in the industrial field, -or it is an
approach in the economic field or any other
field.

Now, Sir, so far as the independence of
judiciary is concerned, I am not a student of
law and I would not like to say much on this
point, because other hon. Members have said
so much about it. I am afraid, Sir, with this
independence of judiciary and removal of the
precedence to the Directive Principles, there
may be again some confrontation which was
there between the Judiciary and Parliament.
How are you going to see that thig particular
confrontation does not arise? I have already
said that I am not a student of law. Therefore,
I will not dilate upon this particular point. But
what is the present state of affairs so far a; the
judiciary i concerned? How does the common
man feel about the judiciary today? Today the
common man feels that the justice that he has
to get is very costly and there are long delays
in getting justice. What is the Law Minister or
the Government doing about it? Should he not
bring forward a legislation regarding judicial
reforms in order to see that the common man
gets the feel of the justice as such.

Mr. Vice-Chairman, Sir, I will now make
some observations with regard to Clauses 44
and 47. In Clause 44, they have tried to define
what secularism is'and what socialism is. I do
not know why this Government or the Law
Minister felt the need for defining these words
when during the last 30 years we have definite
concepts , about these words. Why have they
taken this position? I feel that the intention is
to dilute the whole concept and to dilute the
whole significance erf the words secularism
and socialism.  After all, they have defin-
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ed secularism as respect for all religions. What
about the  respect  for those who stand for
freedom of conscience? Will it cover that?
So far ° as secularism is concerned, there are
Articles 14 to 17 and Articles 25—28. There it
has been made very clear that the Government
will be such that it will belong to no religion. In
the first instance, what is going to happen to
this particular article saying that the Government
will belong to no religion? Whether A
belongs to Hi'ndu religion or B belongs to
Muslim religion or Buddhist religion, the
Government will not make an, distinction so far
as their rights are concerned. It is incorporated
in the Constitution in these articles. No religi6n
shall be allowed to impose itself on the secular
way of life of the people. ~When we talk of
democracy in India, we talk of democracy which
is secular. People belong to different religion
and faiths. At the same time, when they function
as citizens, there will be no discrimination
between a Hindu or a Muslim so far as the
benefits of the Municipal Corporation are
concerned or so far as other governmental
measure, are’concerned. What  about  this
concept? What will happen to this concept? 1
will not go into details about it. I think that
this particular clause should not be there as it
will not only restrict the scope of the concept of
secularism or socialism,  but it will  dilute
its importance and significance so far as our
demccracy is concerned. Therefore. 1 will
request the Law Minister to consider this
particular thing.

Secondly, I do not know why the
Government has removed 'education' from the
Concurrent List and brought it under the State
List. So far as other measures are concerned, |
can understand that there has been some sort
of political consideration for restricting the
freedom so far as the fundamental rights are
concerned. I can understand that there was
some political consideration in trying to
remove the independence of the judiciary.
But what consideration was
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there in bringing education in the ' Concurrent
List. There was no such point in that. There
was no political consideration. I have been in
the field of education for so many years. In this
House also I have tried hard for bringing
education on the Concurrent List purely on
educational grounds.

Sir, I am just giving my experience. I was
in the State of Greater Bombay where there
were four different types of secondary
education and because of which the students
suffered. Why, Sir, in one country, there is
not one system of education, one particular
pattern of education? If we want to have one
system of eduation throughout the country,
then education must be in the Concurrent
List. We would not like to interfere in the
States' formulation of their own policies. But
in regard to integration of education in the
country, it is necessary that education should
be in the Concurrent List.

Sir, I have made one more suggestion by
way of my amendment. Today, we are hard-
pressed so far as raising of resources is
concerned. We have also to look to the
developmental  expenditure ~ which  is
increasing while the resources are getting
restricted. In order that the Centre should
have more resources for the developmental
expenditure, I suggested and I still suggest,
and I urge upon the Government to keep the
'tax on agricultural income' in the Concurrent
List.

Sir, in conclusion, I do hope that the Law
Minister would take into consideration
whatever suggestions that I have made and
see that the present Bill is not merely a Bill
for the restoration of fundamental rights or
restoration of independence to the judiciary
but it is something more. It should include the
right to work. Sir, the Government of
Maharashtra has formulated an employment
guarantee scheme, to guarantee work to those
who would like to work and ensure some
minimum wages as such. I do not know why
the Centre has not

given its consent to that scheme. So, I would
suggest that this right to work should also be
included in the Constitution in order to help
over people who would like to work but are
unable to find work. Let us give them work.
Let us give them the minimum means to live.
And them only these freedoms and these
fundamental rights will have a meaning for
them. Thank you, Sir.
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e § 7 9% ¥ a7 97 g ad-
STRRrTAT ST AT A A FBET AT
¥ 7 T & OF ww gy wwa o=
Tl § v 9ol dar A ad | g
FlE 0F fa7 dz4T & 99 9T GIAr T
& fory oY &2 ovAfow X § 1 &
=tz § 5 w4 F97 awaa gow o7 {5
W OF TEAT qEN g1 Wl 9T AT
dxfree T ¢\ gafed fafa weelt ofr
T ST g T g, WY T @ g,
ag faeger faods & 1 g9 F1E @md
TEt ghr, afew g 47T Ta1F G |
FEN TG GLI0A IR ) AT GAH
I WEZ FT WO | S qR A
g T & 5 S gt dw A wmm
sraeqt 2, faa @@ 1 ey sygeAy
IaH T FT AT THK & | AA0T T §
TZ WY AT &) ST A AFIT 9
AT ST 9T ST 47 § WA oA AT,
7 T AW AT AT A TAEqT A A

i
i
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SRt &% fza # werear dar w74 0 .
urst gaTe 2w i feafw 7z & fs gdra
FIEF AV ZTEFIC F ST 92 92 A0 §
77 A A3 73 TR §, T A7 OF T
& ®F WIH AT FT AT F2A &, AT
FAL ATH 1650 Fo W1 ¥ W F AT
¥ | 34T fraaedr T3 W@ G w0
¥ AT | W7 AT A IANT FIE AHAT
TE & )

HFTTT, X9 FAA GNET FATF
¥ gereg § F oF I AT AT FEAT
FrgaT § 1 54 A F # gawarar # A%
FF9 20 FET wE F 1 A 38 F ayrfe-
frer 352 & T® weAl & dvinaw Frar
T & AT ‘e feaevier” & wara
qT “aree edfga” w=3t w1 zar qar
& 1 77 oF g gavd fe o 2aw
foradr =1 W =afFr <7 3w F TosHy
AN FT gFAr g R awwar g fw
e oy g afefeafadt w1 werar
FE A ARy wew g1 s fv St
ST AVAT AT § A% 73T § grav £,
9% qT9 IATT a7 |l &P W FFHr
afaae wg &Y 92 5w g feafarr wr
F1E Y W T FT AT T THISHT AR
FT wFAT § | § O ag FgAr A g
W T2 ATHIH TAT QT &7 SCRTT
TAF AT F AT ALl & A7 AT SART
YA AL BN HGOAT AN E Al 124
A1 7ZTEV §F TR awTET & graan
FY Z2T ZAT AR | TZ AT Foawa @
w1 d1ar T AT A T, AAH L)
gad ag WY wAT A e wifae A
fufres & a7 Ffaae  fofreg €
TATE T TETT T TFT F7 THCAE
R FL qF4 & | Aefaw 75(3)
Fifaar e fefams & T wEr g
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Ftfaer s fafeed § 55-60, oofy
AT o1 0T §, WORA 9T TF AATT
famr s vz & afaae fafaes 7
HATE U7 THISET AT AT 1 ATAT 8 )
o e § fr ot fafred #
1% T 31 & | T A ¥ A
T 999 7T /T AfAae F Fo 491
q HZE W7 AW ARl B IW AT
F AATE & 7%q & 06 a0 § THSET
AT 2 AT 517 | § T g R g
wTfaa 7 T |

AT, AL A # 4g A
=rgar § & wfefF= 30 % fom 9912
FT "erra e 9 721 & 77 5| g
& aTEl TTEE #1 AN AT FAMAT
ST TET & IH AT HAGT & TZ T IIL
t—

"All minorities, whether based on
religion of language, shall have the right to

establish and administer educational
institutions of their choke."

wr g aw ¥ feaft 9w @ @ 2
o7 AT 0I5 A 9 78 Frar s
3T & {5 off sea wergar are qend
AT G § ar T TR H AT A
gtz &, Sti wwer frog &, F
FT ALHTL SHHAT FLAT o T 2 |
i & ag Fgw T § fF o
s o # WS & afn 8
Zqadt § a1 WT IT FHC FT AAAT
Frford foradr T ard 7817 017 | & w00t
TSR FT CF TR 27 ATRATE |
firgdr @ we ww # qfw @ g
T SERT BT Ger g AT IAH
40 we off =7 17| FPHT w7 IR
=W FOF OF wify fGEw F S a6
o o forn T | a7 AR
oy gen 7 fom 40 =feat &
TLAN T F FETHSHT AR T |
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FIE ZAT SEAT T ALAT TAC | AT
TE 1 qETT A A a9 w3
FIgaEd 40 wewmfgn Sy
7z7  fer dw uar wify faow &
At &1 47 forar war | @ fefr F
AT AT ATEAIENST Fl H7 @0 &
T & A1 IHF fo wr9F | w9 grag™
o Arfgn | miefew 30 ¥ w9l 9
foar 2 f& —

"All minorities, whether based on
religion or language...

fg% 3K % 'Sis? 38T 3& » —

"... including religious denominations,

shall have the right to establish and
administer educational institutions of their
choice."

atfe #1€ A1 959 a9 AT FY
gome ffafams Eaifwawss 37 ar
ST ATETH FT EH-HET T 97 9% |

A, T4 T4 S deTS
14 91T 25 § &% &a7 F Tevi 917
feramr ol & Wedd F o7 H O fem-
FaTS AT F1 a1/ FE 0 2, gEE
are ¥ 5 afvadw fear mar & &
wwwar § 6 o d99 7 5w o et
oY g 3% 47 | IHH ag Fg @ § &
T FHEE ¥ geg-amET a9
¢ favrr gom 1 SEET waes @ #
foF ZoF9 FHO §1 gAE [T IH 9T
FEAT AT AT T LY ATE iy
F1 GHAT Fgerngr | § gwaen ¢ ofw
qTET SATET &F 4T | w g af-
O ATAT T TET &, 9 3 @ & |

T ATal #1 TEd g¢ & OF 919 oK
fada Far wga § | Fwde foee
§ GEET R FEH HT ST FAH & @
t g oo @ fetm 2 wemEg,
ST ATRT W & qvEI 9 I
7z 7@ & gv wem &1 faEaEr
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(A T, @ aEs)
T T 3w F Pt o el E o
qowTT 7 wEa o faEesrsor w8
qreorT wiT faar ofors, &7, 57 57 %1
dn w7 faar 2w o @ fawm o
q F wlaFTT FUA g | wEaq
FHTT AT FEFIC F R E, AT
FHIAA Z | HTE TAT 97 F2 o WO
TR FTE | TTE QI ATHTL 02 91 ar
gz forar & a9 § K1 9 T F7 AHAL
z 1 afaafadr gy #E g A
ot gfatafzi 1 feifaa wwar &
399 Fg famn & 5 o7 %15 T 7fa-
goardd #1 faee & g1 afew gfafadr
FIE ©2Z TAAHZ AZT @I AFAT & FF
Fo Al o Aro § T4 9T qfy7= 7 faaw
2\ A Adr sy qowr folt wre w@f
T qRAT & K To Sro #lo T
sfrara &1 a1 e & &3 H 90 e o
st i forar dateg & oo &, sO%
qET q, FAL WEAHT FHOUT F
AT A HIT AT FHVE & ATeqH
¥ I9 T AT ACHE F FEA §
gIm GoHIe Ffaaafad g T g )
Frdiz faee & @ & fore 1 =ga
F agT FAT | FgT aug q foraonrr
Fr T T, fanfaai %7 AT 47, s
FI AT 4T | gAY WL AW H g9
&7 & forAr 7 s@FE4T F1 AT T F
far wwire fre & T @om T
THHT AL &0 § SO AT | A S
arel 1 wEEETn g A 97 & 5 g
w31 o T 27 39 I wr fagrm 2w
T WL ATy w4 | & wgar § F o
wCF WITHI TR T ISIET T R/
fipz forerr =1 982 fas F waran a3,
T TE AT FA | AT TR F2T T

goa &  wrd | fauw e dE ey

[RAJYA SABHA]
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FT A g 43 VT AT & | 7w "
FETT T F1 79 AT¢ A fHad) qrad
g | 37 9fFw 99 aFdr 2, 9 69
aFAr &, "o Wo e q7 TEFAT B,
Fro OFo TTo AT THAT 2 W17 Trzvfy
F1 orad AT AT S oaAr § ) g2
¥ gw 793 & v mra ot A5 3wd
foez @ & st a2l =3 37 8 fft &
gfaFre 9T &1 FEOEE @A |
faear &1 wgfa &1 =277 #1 0% Fra
fear wr ar | A, AfE S
forerr #1 wgfa z=dT frard ad ¥
& | 1 A afemE e F da 7 ar e
Fadfel WAF AT awT ¥ gy
agAT AT T & WL Amotar & fows
¥ THTT A E | A1 3299 A, FY A0md
o7 37 97 &1 AT 98 A1 faeqa 7 9%
g 9w 9% § | waloy § e £ f
= faaus & wfcr ag wed G ara @
FeA o1 72 & o foar g s &t
TUTE X &F | T 15 UAT F39 741 5859
o ¥ & fowd gw Aw AT A #aE A
FT FI1E S W4T Z1 37 |

SHRI AJIT KUMAR SHARMA (Assam):
Mr. Vice-Chairman, Sir, I congratulate the
Law Minister for placing these proposals for
the amendment of the Constitution to fulfil
the major commitment of the Janata Party
given during the election time. It is true that
he had to encounter a lot of constraints,
specially the constraints of the composition of
this House and it is because of that that there
has been sufficient delay in bringing forward
these amendments.

[The Vice-Chairman (Shri Shyam Lal Yadav)
in the Chair] ..

It i also true that because of these constraints
some more amendments which we liked or
which the Janata Party liked, could not be
brought forward at the present moment.
Now,
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Sir, from the opposition benches hon. Members,
for instance Mr. Zakaria and now Mr. Shyam
Lal Yadav, point-~ed out that although the
Janata Party had declared that it would make an
end to the Forty-Second Amendment, it became
wiser not to end it but to amend it. Sir, here I
should like to point out to our friends what the
Janata Party had promised before the people and
when it made that promise it was conscious that
there might be some difficulties in fulfilling the
same. Therefore, the exact wording that we
placed before the people was that the Janata
Party would 'seek to rescind' the Forty-Second
Amendment. It did not say that it will rescind,
but it said that it will 'seek to rescind' the Forty-
second Amendment. There is a lot of difference
between the two. The party was conscious that
even if it got the majority in the Lok Sabha as
representatives of the people, it might not get
that representation in the Upper House which
was constituted in a different manner. Now, Sir,
the Janata Party has fulfilled it. I should say it
has fulfilled it more democratically. Here I may
compare the position as it obtained during the
Forty-second Amendment of the Constitution.
During the Fortysecond Amendment, what we
realised from inside the jails was that the
Government and the ruling party were not
prepared to have any kind of compromise, any
kind of talks, any kind of respect for the opinion
put forward by the other sections. They only
wanted to impose their opinion. They put
Members of Parliament into jails, they gagged
the Press, they did not allow people to hold any
meetings. In that atmosphere, they brought
forward the proposals for the amendment of the
Constitution.

Sir, I would like to quote from a very
interesting report which I happened to read
during those times inside the jail. I just
preserved a copy of that. At that time, our
present Law Minister, Shri Shanti Bhu-shan,
while participating in a discussion in Delhi,
made certain very interesting remarks. The
then Prime

[29 AUG. 1978]

Amdt.) Bill, Iffia 174

Minister had declared that they had thrown
open the amendments for discussion amongst
the people and had also asserted that there
was a good debate. But what kind of debate
was it? Shri Shanti Bhushan had said in that
discussion:

"The debate o, the proposed
amendments was like a boxing match. It is
almost like a boxing match which has
earlier been publicised as a well-contested
game. But, in fact, the hands of one of the
boxers are tied behind him and the other
boxer is given two to three pairs of gloves
to fight. And thi; well-equipped boxer
floors his opponent. The referee steps in
and says that the match has been very
interesting and the boxer with the free
hands is the winner."'

That was the exact situation in which the
Forty-second Amendment was passed. The
entire people were gagged and the
amendments were rushed through. Many of
my friends from the Opposition have talked
about referendum clause. Mr. Antulay said
that the inclusion of this clause meant
disrespect to the people's representatives in
Parliament. But, Sir, may I point out that our
friend, Mr. Antulay, and the then Law
Minister, Mr. Gokhale, made two statements
opposing referendum? At that time also, there
was a demand from certain sections of the
Press that there should be a referendum on the
question of amendments. The argument put
forward was that the extended or rump
Parliament was not authorised to pass these
amendments; therefore, there should be a
referendum. In answer to that demand, Mr.
Kokhale and Mr. Antulay issued a public
statement in which they said: "People are
illiterate and so we cannot have any
referendum from these illiterate people." Such
was the respect shown by them during that
time. But today, they say, when the refer-
endum clause is there, when the Janata Party is
giving full respect to the people and their
sovereignty, when they are giving ultimate
authority to
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the people t, decide the main features of the
Constitution, then they come forward and say
that this is a disrespect shown to the
legislators or the Members. I think this needs
no comment on the political philosophy
which iy pursued by our friends here who
were at that time the ruling party and who
imposed this black Act of the Forty-Second
Amendment over the people of India.

There is another very interesting point
raised by our friend, Mr. Antulay. He has, if
may say so, shed his crocodile tears over
parliamentary democracy. But may I point out
another speech made in this very Central Hall
of Parliament during the Commonwealth
Parliamentary Conference by their leader, the
then Prime Minister of India? In that speech
she made two remarks. In one remark she
said:

"Ushering in a democratic system,
adoption of a free Constitution and
establishment of a  parliamentary
government did not necessarily guarantee
concensus arid order."

What more does she say? I quote: —

"Democracy had different forms suitable
to a country's history and national
character. Many countries which had
adopted the British model had later adapted
it to their own circumstances."

The real meaning behind these two statements
was that she did not want a parliamentary
government to function because what she
achieved  through  the  Forty-Second
Amendment was to make Parliament
completely ineffective. The Forty-Second
Amendment established supremacy of Par-
liament over the judiciary, then supremacy of
the Cabinet over Parliament, and then the
supremacy of the Prime Minister over
everybody else. That was the substance of the
Forty-Second Amendment that was passed by
Parliament.
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During that very time she addressed the
Commonwealth Parliamentary Conference and
said that she had no belief in the parliamentary
system. She did not believe in all that talk
about parliamentary sovereignty. But she also
said that although the British people had
parliamentary sovereignty, the Indian people
should not and need not have parliamentary
sovereignty m our country.

At §ha woan frg (fee)
g, ¥ AT BEAT L @ & |

SHRI AJIT KUMAR SHARMA: We have
to remember this background and in this
background it is the Janatt Party which has re-
established the power of the people, the
sovereignty of the people, restoring them their
basic freedoms. It has fulfilled all the
commitments which it gave in the political
Charter in its election manifesto. It has
fulfilled the other items by taking the second
step, the legal step to fulfil the other items in
the economic charter. The first item in the
economic charter was the abolition of private
property. This has been incorporated in this
Constitutional Amendment. Only one item is
still left out, that is, lowering the voting age to
18 from 21 years. This is the only item left in
the political charter which has not yet been ful-
filled by the Janata Party. I hope this will also
be done ns soon as we get out of the
constraints of this House.

Sir, I have also to remind the Law Minister,
while congratulating him on all these steps he
has taken for constitutional amendments,
keeping in view the constraints that exist
today, that sooner or later—sooner rather than
later—he should try to bring forward further
amendments to the Constitution to establish
the right to work for the Indian citizens and
also to provide for a decentralised structure of
the Indian State by bringing; district
administration and panchayat ad-ritinistration
into the Constitution and
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thus fulfil the aims which the Janata Party pursues
for the establishment of a real Swaraj of the Indian
people. """ Thank you.

obnoxious provision in conditions of our
society. A captive Parliament and a capitve
political party and a populist leader with

SHRI K. V. RAGHUNATHA REDDY
(Andhra Pradesh): Mr. Vice-Chairman, Sir,
while I extend my hearty welcome to most of
the provisions of this Bill—the provisions
which  had been endorsed by the people of
India in the last General Election and now that
have come in the form of a statute—I would
like to refer to the provision of referendum
straightway. 1 was one of those persons who
had been rather skeptical about thi principle of
referendum  before the last Constitution
Amendment  Bill which was moved on the
floor of this House itself while I was in the
Government. When I saw with my own eyes in
my own presence, how the Constitution
could be amended.  If I may say so, with all
humility, but for the resistance of some of us—
myself and some of my friends—probably the
amendments that would have come in the
Constitution could have been much more
drastic and, probably, Mr. Shanti
Bhushan would not have had a chance to amend
the Constitution at all. Having been a
witness to this phenomenon and having
successfully resisted the more obnoxious
provisions that would otherwise have been in-
cluded here, now I would like to confess that I
am converted to the doctrine of referendum
because  there must be one more additional
guarantee that  the Constitution  cannot
be amended at the whims and fancies of any
leader who happens to be  the Head of the
Government.

It has been said—I think it was Professor
Laski who said it—that even in a
parliamentary democracy, ultimately it is the
dictatorship of the executive and if the
executive decides —and much more so on the
eve of elections while the party members will
have to go for tickets monetary help, etc.,—a
three—line whip could do all the magic and
any amount of persuasion will not help to
make the members realise and vote against
any

dictatorial tendencies can get the Constitution
amended within twenty-four hours— there is
no doubt at all. But it is not Parliament that is
sovereign: It is the people of India who are
sovereign and it is the people of India who
have given unto themselves a sovereign
republic and a Constitution.

Mr. Shanti Bhushan has, in certain respects,
tremendous faith in two-thirds majority,
and Mr. Antulay seems to have a pathetic
faith in two-thirds majority. Purely as a matter
of argument—perhaps not merely as an
argument but, i, fact, it happened last time;
suppose the ruling party technically has a
majority in both the Houses of Parliament.
What is contemplated by the Constitution is
two-thirds of majority present and voting at
the time when the constitutional provisions
come up for consideration. Now Mr. Shanti
Bhushan is not hesitant to keep the preventive
detention provision in the Constitution
itself; article 22 in some form exists.  Sup-
pose, during that period of seven or eight
days, the Opposition Members are — arrested—
which happened last time—and technically
the majority is available for the purpose of
amending the Constitution, you can easily
get the two-thirds majority keeping the
Opposition Members of Parliament in jail.
Then we are satisfied because under the
provisions of the Constitution it is quite all
right and no court in the country can go into
this question because normally the courts may
not like to question the Constitutional
amendment in such a case. What is the
guarantee that any dictator will not trample
the provisions of the Constitution? The
only guarantee ultimately lies in the people
of this country. It has been said by some
people; how can they understand the
Constitutional niceties and all that?
Whether they understand the Constitutional
niceties or not, they have got the horse sense to
understand in what
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manner the country is going, in what direction
it is going. If Mr. Raj Na-rain could win the
election in Rae Bareli, it is because of the
horse sense of the people and their will and
determination to see that dictatorship is not
established in this country, which ultimately
prevailed. 1 do not think it is their love and
affection for Mr. Raj Narain. But it is the
democratic spirit of the people that ultimately
prevailed in Rae Bareli. The same thing
happened in almost all the States. And if the
people could throw away a Government
which was quite populist, and which, of
course, had generated seductive effect
through the 20-point economic programme, if
the people could judge well, the people will
not belie the confidence which any
parliamentary government and system has
placed in them. And if the people cannot pro-
tect themselves, then what is the guarantee? If
the people want to amend the Constitution, by
all means, it could be amended. We should
not stand in the way.

Then, Mr. Shanti Bhushan is also hesitant
about including the Cabinet system with the
Council of Ministers being responsible to
Parliament. He seems to be a little hesitant
about it in the context of referendum. I would
like to urge upon him to apply his mind
seriously to this question. If by way of an
amendment of the Constitution the
parliamentary system is changed and the
presidential system is installed, what will
happen? Mr. Bhupesh Gupta has said that it
was there on the agenda, but it was prevented.
I must on this occasion congratulate Mr.
Bhupesh Gupta and his distinguished
colleagues who had played a very historic
role in preventing this country going over to
the presidential system from the parlia-
mentary system and the Cabinet being
responsible to Parliament. Then, if the
parliamentary system itself is amended and
changed into the presidential system, all the
guarantees which Mr. Shanti Bhushan has
kept

[ RAJYA SABHA |
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for the purpose of referendum will not have much
meaning. Therefore, Sir, for the purpose of
maintaining £ parliamentary democracy for
keeping the populist leaders away from changing
the Constitutional system and the parliamentary
system, it is necessary that it must be included
within the clause which is meant for the purpose
of referendum. I would like Mr. Shanti Bhushan to
apply his mind to it. 1 am not pressing this matter
purely for the sak. of argument or for winning a
debating point. I am a witness to many things that
had happened in this country. I would like to
strongly advise Mr. Shanti Bhushan to pay heed to
my advice because it is the future generations that
will be there to judge whether we had taken a
proper decision.

SHRI BHUPESH GUPTA: Sir, may I, with
your permission, inform you that he is one of
the Ministers who showed great concern at
the prospect of the presidential system being
installed. He is one of the Ministers who also
warned me and asked me to act before it was
too late. I thank you, Mr. Raghunatha Reddy
for that.

SHRI K. V. RAGHUNATHA REDDY:
While I thank Shri Bhupesh Gupta for all the
affection he has shown to me all these years,
not by way of returning the compliment to
him, whatever might be the ultimate decision
that he had to take on behalf of his party, he
had expressed his unqualified agony over
what was happening in this country, and in
that sense he had fought against the dic-
tatorial tendencies in this country. Another
argument that has been advanced by one
friend of mine is that if the people will have
to amend the Constitution, any populist
leader, as Mussolini rode to Rome, can ride to
Delhi and change the Constitution. Well, here
again [ would say, Sir, that we must have
confidence in the wisdom, sagacity and horse
sense of the people. There is no other
guarantee than the vigilance of the people.
As
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far as the democratic rights are concerned,
there cannot be a greater guarantee than the
people of India, and we will have to place
faith in them. At every point of turn of his-
tory, they have shown greater wisdom,
capacity, courage, conviction and faith than
their leaders have done. In this connection, I
would like to urge upon Mr. Shanti Bhushan
to consider that if the age limit is reduced to
18 years for the purpose of enlisting the
voters, it should be further guaranteed that the
Constitution or the Parliamentary system will
not be changed so easily in the case of a
referendum.

SHRI SHANTI BHUSHAN: That is being
considered separately as a package of
electoral reforms.

SHRI K. V. RAGHUNATHA REDDY:
Then I come to the question of preventive
detention and habeas corpus. I must say with
great concern that nothwithstanding our
expectations about the independence of the
judiciary—it was not doubt the finest hour as
far as the High Courts were concerned—if
cannot pay the same compliments to the
lordships of the Supreme Court though some
of them have really shown great concern and [
must pay homage to Justice Khanna who had
stood all the ordeals of the day. But even the
independence of the judiciary depends upon
democratic temper and the atmosphere that
prevails during a particular period; it is not
free from all the confusions that might be
created and might prevail at a given point of
time. Therefore, Sir. even for the purpose of
the independence of the judiciary, unless the
judiciary realises that its independence cannot
be touched by Parliament or by the Executive
and that its independence can be dealt with
only by the people of the country, the judges
would not he able to act more independently
than they are e*-roected to do so now. If this is
the case with th, independence of the
judiciary, for whose independence -eevery
possible Article provides in the
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Constitution, then, to expect the ordinary men
who happen to be Members of Parliament and
who have their own problems, to act with
such great judiciousness and independence is
a very difficult task. There can be a captive
Parliament, we have seen. In this context,
even to maintain the independence of the
judiciary, a referendum is necessary, and that
is why I support this with understanding and
humility because I was one of those who were
very much pained at the judgement of the
Supreme Court. 1 expected the Supreme
Court Judg.es to rise to the heights. There are,
no doubt, a few Lord Atkins. But others were
terrorised into taking the line which was
softer one. Why I was very unhappy about
this matter is only for this reason. Why I am
worried about preventive detention is only for
this reason.

On my advice as the Labour Minister and
with my help and guidance, two young girls
organised the Agricultural Labour
organisation which was affiliated to the All
India Trade Union Congress. They organised
the agricultural labour, not for any revo-
lutionary purposes, but for demanding the
implementation of the provisions of the
Minimum Wages Act in a locality where the
elite of Delhi lived in bungalows in pomp and
where the agricultural labourers were being
denied the minimum wages which were
expected to be paid under the Minimum
Wages Act. And, therefore, when they came
for my advice, I told them that without a
labour organisation it is very difficult to
implement the Minimum Wages Act. All the
crimes that they committed were only to
organise the trade union organisation and
demand the implementation of the provisions
of Minimum Wages Act. The result was, Sir,
that one girl's spine was broken. Finally, on
the 25th June, 1975, at midnight both of them
were detained under the preventive detention
provision. This is what had happened. I still
remember it. One of the girls filed a writ
petition in the
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Delhi High Court in which it was stated by
her that the labour organisation was
undertaken with the help and guidance of the
Labour Ministry ana the Labour Minister
commended their activity in public, which I
did. This was the affidavit filed (before the
High Court. But the High Court also was
helpless. I went to the Home Minister. Mr.
Brahmananda Reddy was then the Home
Minister. I asked him to release these people,
and I convinced Mr. Brahmananda Reddy that
what was done by the Lieutenant Governor
was wrong. Mr. Brahmananda Reddy tried for
a few days and finally told me "Unless the
order comes from the chief of the caucus, the
Lieutenant Governor says he will not be able
to release them". This was the situation which
we had to face and I do not want a repetition
of this situation. There may be an advisory
board and some checks and balances may be
maintained. But I would like the I.iw Minister
to concede the point that there should not be
any preventive detention at all. Even in
Northern Ireland, Australia the United
Kingdom, Canada and the United States, there
is no preventive detention. Temporarily, for a
very short period in Northern Ireland,
preventive detention was introduced. Even
then it was fought tooth and nail by the
British public and finally the British
Government had to withdraw it. So, Sir, pre-
ventive detention is uncalled for and I would
like the Law Minister to apply his mind and
take away this provision because I am
speaking from experience which perhaps Mr.
Shanti Bhushan may not have, though he may
have argued cases...

SHPI BHUPESH GUPTA: He has argued
the case of Mr. Rajnarain and made him win
the case. And now Mr. Rajnarain is moving a
privilege motion against him. What a wonder-
ful werld we are living in:

S.HTI K V. RAGHUNATHA REDD' f:
Then I will only touch upon one point. I have
many amendments
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and when the amendments come up. I will speak.
As far as the removal of property right from
article 19 is concerned, I will say with himility **
that I raised this demand first in 1569 in my
speech in Kerala and it became a topic of furious
discussion throughout the country. At that time,
the united Congress Party's Working Committee
had to pass E resolution assuring the people of
India that the property right would not be taken
away from article 1'J-They got frightened by the
controversy that had been raised. I should
congratulate the Law Minister for having removed
the right to property from the Fundamental
Rights; but I cannot congratulate him for another
reason because he has brought in, in a very
surreptitious manner, article 300A. Though article
31 is taken away, "compensation" again comes
back...

SHRI SHANTI BHUSHAN: No, no.

SHRI K. V. RAGHUNATHA REDDY....
as laid down in th© judgement in the Metal
Corporation case.

SHRI  SHANTI
misconception.

BHUSHAN: Total

SHRI K. V. RAGHUNATHA REDDY: If I
am wrong, I am willing to be corrected. But
once the word compensation" has been used,
even in the judgement of the Supreme Court
in the Metal Corporation case it had been
pronounced by the Supreme Court that the
compensation must be fair and equitable, in
other words, the market price. What was
provided previously under article 31 was that
if the legislature fixes ™y amount, it is bound
to be fair compensation and no court can go
into that question. Even if the Law Minister
does not have any doubt about it, in order to
clear all doubts, he can accept the amendment
which we have proposed so that he can lay at
rest all kinds of misinterpretations that are
possible as far as this article is concerned.
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Finally, I would like to say that ultimately
the democratic principles depend upon the
character of the State. Abraham Lincoln in his
last days, just before his assassination said—I
quote:

"I see in the near future a crisis approaching
that unnerves and causes me to tremble for
the safety of my country.. .Corporations
have been enthroned: an era, of corruption in
high places will follow; and the money
power of the country will endeavour to
prolong its reign by woiking upon the
prejudices of the people until wealth is
aggregated in a few hands and the republic
is destroyed."

As long as money power, concentrated in a
few hands, is not controlled and removed by
adopting the principles of socialism, whatever
might be the provisions of the Constitution,
whatever might be the various laws that are
expected to protect the interests of the people,
I am afraid, ultimately it is the character of the
State, the will of the people, which can
prevent the erosion of democratic rights.
Money power is an antithesis to democracy,
democracy is an anti-thesis to capitalism, and
capitalism and democracy are inconsistent
with one another, and socialism and
democracy alone can survive with one
another. Demo-cracy cannot be protected ex-
cept in an economic system based on socialist
principles. Unless this is done, any number of
Constitutional Amendments we may make, to
formalise our rights and our aspirations, they
will not take us far. "We have to provide a
system in which democracy itself flourishes.
Democracy without socialism or socialism
without democracy are like a plant that does
not flower.

SHRI SWAMI DINESH CHANDRA
(Rajasthan): Mr. Vice-Chairman, Sir, I have
heard Mr. Ready with rapt attention. His
observations regarding the Forty-second
Amendment to which he himself was a
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party, are really painful. I wish he had shown
the same audacity and courage while he was
in the Government. He continued to share
power and he did not resign at that time. I
would call it an act of cowardice on his part...

SHRI K. V. RAGHUNATHA REDDY: I
would like to submit, I am not here to plead
not guilty. 1 accept, we also belong to the
community of sinners who were responsible
for all the calamities in this country, But I
also share that agony...

SHRI SUNDER SINGH BHANDARI
(Uttar Pradesh): You are bold enough to say
that.

SHRI K. V. RAGHUNATHA REDDY:
With all the agony that we suffered, I am
prepared to say, in the circumstances of the
day, though we tried our best to prevent what
was resorted to, we could not prevent the
calamity.

SHRI SWAMI DINESH CHANDRA: He
did not resign at that time. I would call it an
act of cowardice on his part.

Mr. Vice-Chairman, the move to introduce
the Forty-fifth Amendment to the
Constitution is an attempt on the part of the
ruling party to subvert the Constitution itself.
There might have been many controversies
regarding the . Forty-second Amendment
made to the Constitution, but the Forty-fifth
Amendment seeks to usher in many more
controversial features in the constitution than
did the Forty-second Amendment to the
Constitution. The first ignominous feature of
the motion is to surreptitiously try to rob the
nation of its most glorious achievement by
diluting the definition of the word 'socialist'.
The Forty-second Amendment introduced and
added the expression 'socialist’ before the
expression 'republic' in the Preamble to the
Constitution. In fact, the introduction of the
expression 'social-
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ist' to qualify 'republic' was to take note of the
political advance registered by India since
independence; and to take note of the craving
and yearning of the vast populace of this
country for the establishment of a socialist
society without which the country could not
have solace; it took note of the fact that in
order to end unemployment, hunger, poverty,
squalor and disease, the nation wished to have
before it the goal of establishment of socialist
society. This is what the Forty-second Am-
endment did by adding the expression
'socialist’ before 'republic'.

Sir, the attempt to define 'socialist' by giving
it a meaning as suggested in the Amendment
moved to article 365 of the Constitution h in
fact a subterfuge to whittle down the gain that
the addition of the word 'socialist had
achieved. By saying that 'socialist’ means a
'republic' in which there is freedom from
exploitation, social, economical and political,
you are attempting to give a meaning to the
word 'socialist' as would be acceptable to the
big business houses. It will be in estblish-ment
of a paradise which will suit these people and
their huge industrial empires consisting of vast
industrial estates.

They even now assert that in India there is

perfect freedom from all forms of
exploitation, social, economic and political.
The interests of the employees in the

nationalised  sector
Both have given a

private sector and the
have come to be common.

call for wage freeze while the nation's
economic growth has  retarded because the
wages are very low. So long as .the wages

are low, there will be no purchasing power
and unless there is purchasing power there will
be no large-scale production.

There is nothing  surpri-ing in it that the
advent of  Bhoothalingam
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Committee and the attempt to define
'socialism' are synchronising with each other.
Way back in 1939 the Report of the
Committee known as the Bombay Textile
Workers' Committee under the
chairmanship of

Shri Harshid Bhai Divatia, ex-Chief Justice
of the High Court of Bombay, suggested a
national minimum wage of Rs. 120.00 per
month for the textile workers. The
recommendation of the Bhoothalingam
Committee is

i in favour of a minimum wage of Rs.
100.00 per month while the prices have risen
twenty time as compared to 1939. Look at the
Bhoothalingam Committee's recommendation
of Rs. 100.00 per month as minimum wage in
this background and you will not be impressed
why this attempt to define 'socialist' according
to one's own taste.

Sir, a socialist society isone  in| which
there is no large-scale production in the
private sector, artisans may continue to work on
their own, farmers may continue to til]
their small farms, there might be shop
keepers selling grocery and provisions,
but so long as large textile mills, heavy
engineering industries, tobacco and oil
manufacturing companies are in private hands,
how can you end exploitation, only our
socialist friends who are on  the other side and
now an ally of  the ruling party will be
able to say. The private sector and
corruption must co-exist.  This is the hard fact
of life. One cannot  survive without the
other. Ifyou are earnest about defining the
word 'socialist', do define it, not so vaguely, but
in clear terms, 'say so openly that there will be
no joint sector companies henceforth.  Joint
sector company is not a gospel truth. In
England and other European countries, in the
Middle East, in China and in India trade and
merchandise flourished without the formation
of joint sector companies. The cankerous
growth of joint stock
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companies the forming of large industrial
empires in private sector, has robbed the nation
of all its financial resources. There is no money
left in the hands of the Government to invest in
small-scale industries to help the small farmer or
the village artisan. Every pie has been devoured
by the industrialists. Every monopoly house is
indebted to the tune of 100, 200 or 300 million
rupees borrowed ten, twenty or thirty years back
from the nationalised State Bank or State
Financial Corporations, and there is no recovery
over these years neither there is any hope of
recovery in sight. There is the rot that must
come to an end if this country is to live, this
nation is to be 'Saved. Average Indian is leading
- a life of drudgery and of no hope in future.
There is no other way out but boldly to do away
with the large-scale production in private hands,
no more forming of joint stock companies, and '
immediate control of industries which have not
been able to pay even the interest on the loans
granted to them years back.

A socialist society must guarantee work to
its citizens, no government has a right to rule
unless it can guarantee food, two square
meals to every citizen, a roof over the head,
free medical attention and medicines from
hospitals and dispensaries without payment of
any cost, and the education of all children
should be the responsibility of the State. This
is how you have to define the word
"socialist". Don't give that expression a
vulgar meaning by saying that it means a state
in which there is no exploitation, social, eco-
nomic or political. You.say there is no
exploitation and the industrialist say, that
there is no exploitation. Then it means that
you have already become successful in
establishing a socialist society. The
introduction of the word "socialist" in the
Preamble to our Constitution by the Forty-
second Amendment was a milestone, it was
something in which the nation could take
pride, some-
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thing which gave a ray of hope tc the
nation.

Do not rob the nation of its optimism, as to its
future, by defining the word "socialist" in such
vague and uncertain terms as would jecure-the
'industrialists a paradise which they have formed
on this earth. If at all you want to add anything
to the Preamble, add here guarantee to work,
guarantee every Indian his daily bread. You
have no right to govern unless you guarantee
food. One cannot wait for his morning 1 bread
and for his evening meal till eternity, and thi is
what Morarjibhai, qur honourable Prime
Minister, has promised to the nation. To
famished Indians the ten-year period is eternity.
The Prime Minister says that he will eradicate
unemployment after ten years. But what to eat
during these ten long years? This question has to
be answered.

Sir, the Janata Party is making an attempt
to give a meaning to the word "socialist"
which would be much nearer to the heart's
desire of the worst exploiter in this country.
In conjunction with their still-born child, the
Bhoothalingam Committee Report, the
amendment will provide the exploiter the
airbone umberalla which he needs. He will
be able to say: I am paying my workers just
what the Bhothalingam Committee has
suggested and I am doing that what I have
been asked to do and as such there is no
exploitation. If there' is no exploitation, that
means that socialism has already dawned in.
India. Socialism seeks to establish a society
in which culture has spread to the farthest
limit enveloping the whole society of
masses, and does not mean merely the end of
exploitation. When you say that there will be
no exploitation, say so what you mean by it?
Do you or do you not mean full
employment, a decent life, a life full of
hope? End of exploitation must mean that.

Sir, I will request the honourable Law
Minister to introduce only those
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amendments as are in consonance with, and
are in furtherance of the Directive Principles
of State Policy, wards the fulfilment of these
objectives. There could not be a greater
mockery than to tell the Indian people cflery
han to tell the Indian people that no courts
shall enforce the Directive Principles of State
Policy. What for then the Directive Principles
have been enshrined in the Constitution? Are
these principles there only to remain
ornamental? If there is no application of these
Principles, it is useless to take of such a
principle. Certainly, the founding-fathers must
not have thought of the Directive Principles
only to serve as a Camouflage. Article 368
clearly envisages 7 p.M. the exercise of its
constituent power by way of amendment,
variation and addition. The only limitation set
down on this exercise of power is contained in
Part IV of the Constitution. Part IV of the
Constitution deals with the Directive
Principles of State Policy. Article :37 laid
down:

'"The provisions contained in this Part
shall not be enforceable by any court, but
the principles therein laid down are
nevertheless fundamental in the governance
of the country and it shall be the duty of the
State to apply these principles in making
laws.

I am sure, all of us would have felt much
happier if this duty of the state to apply these
principles in making laws were also imposed
on all those who are associated or involved in
the implementation of these laws; be it the
executive, judicial or the legislative whvjs of
the governance of this country. Even the
Judges are to be made conscious that they are
honour bfund to bear in mind the Directive
Principles of State Policy while pi-mouncing
decisions. The *imposition of thig duty should
have
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been incorporated in the forty-fifth
amendment to the Constitution which * the hon.
Law Minister has moved in the Parliament.

I most humbly request the hon. Law Minister
that for God's sake do not decieve the Indian
people by putting in such vague terms the defini
tion of the term 'socialist. The best form in
which it stands at present. I would like to warn
him, that any nefarious attempt on his part, to
dilute the meaning of the word 'socialist i; bound
to unleash a war between the vested interests on
the one side and the broad masses in general on
the other, and I am afraid, in that event you will
side with the vested interests. I appeal to you to
-refrain from doing that, give up this attempt to
water down the meaning of the word 'socialist.

Thank you very much, Sir.
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SHRI M. ANANDAM (Andhra Pradesh).
Mr. Vice-Chairman, Sir, I have great pleasure
in welcoming this Constitution (Forty-fifth
Amendment) Bill. After some of the stalwarts
and constitutional experts have spoken on this
Bil, there is not very much that I could say on
this.
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Mr. Vice-Chairman, Sir, you are aware that
the Constitution (Forty-* Second Amendment)
Bill was passed at a time when there was
emergency. And you are also aware that the For-
ty-Second Amendment wa, passed at a time
when th, Parliament was serving its extended
period. What I first felt was that when the Law
Minister brought about changes into the
Constitution, he would have first thought of
making a provision in the Constitution that no
Constitutional Amendment could be brought
during the extended period of a Parliament for
reasons of emergency. As you are aware, Sir, the
extended period of Parliament is always there
only to act as a caretaker Parliament or a care-
taker Government and during that particular
period, there should not be any occasion for the
Parliament Members to pass any Constiutial
Amendment. I thought the Law Minister would
take care to see that while he brought in this
Forty-fifth Amendment Bil, the very first thing
that he would do was to see that in an extended
period of the term of the Parliament, no
amendment to the Constitution could ever be
made. Unfortunately, it seems to have escaped
hi; attention and I would even now appeal to him
that when he comes next any Constiutional
Amendment, he would take care to see that this
type of a provision is made.

Mr. Vice-Chairman, Sir, the Mem
bers on our side have expressed some
helplessness at the time when the
Forty-second Amendment to the
Constiution was made and they have
said that they were all in fetters and
their advice was not heeded. It may
be true and, I say, it is true. While
I say that thig; Forty-second Amend
ment Bill has been very obnoxious
md ha, fairly scuttled the democracy
in this country, I also say that there

Amdt.) Bill, 1P73 198

sion of the judicial work is necessary
especially when you consider that legal
matters are getting complicated day after day.
It is, therefore, necessary thai we should have
administrative tribunals for services and
adminstra-tive tribunals for matters other
than services. Take, for instance, matters
connected with economic offences and ether
things. Those laws are very complicated and
the decisions in these matters also are a fairly
complicated affair. It is, therefore, necessary
that we should have some experts to deal
with these matters. | wish the Law Minister
had retained the provisions in regard to the
administrative tribunals.

Sir, I may be considered a reactionary if I say
that the omission of article 19(1) (f) is not
desirable. Sir, the Law Minister has explained
to us that after the right to property is taken
out of the fundamental Rights, the right to
property is just made an ordinary legal right. I
want to know from the hon. Minister whether
ha has taken into consideration the
consequences of the omission of that
particular provision. Let not anybody think
that I am opposed to making 'IT'S right to
property just a comon legal right. But, what
are the consequences of it? I may just bring to
your kind notice some, aspects of it. Article
(19) (1) says that all citizens shall have the
right—(a) to freedom of speech and
expression, (b) to assmble peaceably and
without arms,
(c) to form associations or unions
(d) to move freely throughout the territory
of India; (e) to reside and settle in any part of
the territory of India, (f) to acquire, hold and
dispose of property and (g) to practise any
profesion, orto carryon any

1 occupation, trade or business.

Mr. Vice-Chairman, Sir, there

ire very many good features in the are about seven rights that
;ame  Constitution ~ Amendment  Bill, a citizen posseses.  Out  of
especially those that deal | these seven rights the right to acquire, hold and

vith administrative tribunals. I nust say that in
a country like ours 1 vast country like ours, it
is neces-:ary that there must be some sort of 1
division of work, and even the divi-

dispose of property has been omitted. I would
like to know from the hon. Law Minister 1
whether by the omission of this right i other
fundamental rights enumerated in article 19(1)
(f) are no affeced. 1



199

[Shri M. Anandan] would only like to quote
one or two instances to illustrate how
its omission also affects them.

Take, for instance, article 19(1)g), which
says that all citizens shall have the right to
practice any profession or to carry on any
ocupation, trade or business. Now, if there
is a doctor who has got a nursing home
and the Government, in its wisdom, tries to
acquire that property,  and deprives him of
that property,  the result would be that that
man would be deprived of or prevented
from carrying on his trade, occupation or
business, or practising his profession as a
doctor. Now,, in such a situation the man has
no redress, because, as you know, article 31
which provided that the Government  could
acquire any property only for a public purpose,
i also omitted. Now, the Government
can acquire any property for any purpose,
even though it  is not a public  purpose.
So,if  adoctor is deprived  of his property,
for any political reason, and he has no more
the roperty, the result will be that he will be
deprived of practising or carrying on any trade,
profession or occupation. Similarly, 1
will give another illustration. Take “lor
example freedom of speech and expression.
Suppose, there is a political party which has got
a printing, press.  Suppose, the Government,
out of its wisdom, tries to deprive that party
of its press. There is absolutely no remedy
for that. The party cannot go to the court
and challenge it because to acquire property is
no more a fundamental right. What
happens is, the party is deprived of the press
and as a consequence, the treedom of
expression or the "freedom of speech is
impaired.

ihcre is another thing which T would like
to bring to the notice of the hon. law Minister
and say that while I am not very much
opposed to the new provision, yet I would say
that by omitting the right of a citizen to
acquire property, from the Fundamental
Rights, dire consequences may he th*IF. I
would also like to caution the Government
on another
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matter. Mr. Vice-Chairman, you are aware that
under the Jammu and Kashmir Act, no person
who isnot ~a citizen of Jammu and Kashmir
can (acquire and property there That i tne
provision in the Jammu and Kashmir Act. Now,
here by I omitting this particular clause, any

State may take to ity head to see that no j)eisen
who i not , citzen of that pa* titular State or who is
no a voter in any Parliamentary constituency of that
particular State, acquires a pro-I perty there. There
is no provision in the Constiution to
challenge that particular law. The moment you
remove thi; fundamental rifht, the consequence will
be that the States may try to become autonomous
in the sense that they would try to see that no citizen
who does not belong to that particular State,
acquires > any property there because the fun-
damental right to acquire property is not there.
The States can debar a citizen not belonging to the
particular State from acquring property there.
Therefore, I want to caution the Law Minister. By
removing it, he is doing a greater harm to the Con-
stitution than he probably  contemplates.  Article
300A only deals with deprivation of property and
does not |  deal with acquisition of property. Mr.
Vice-Chairman, you must also realise that 'Property’
is not defined in any of the Acts so far. Even if you
take Transfer of Property Act there is absolutely
no definition of the word 'Property’. Property doe;
not mean only an immovable property. It is
immovable and movable; it is tangible and intangible.
Therefore, omission of this right will affect not only
the immovable property but it will affect' the movable
property also and it will affect tangible and
intangible assets. Thig is the warning I am giving to
the Law Minister. He may have to face more
number of litigation cases  in the courts in future
than  we find now, by keeping this clause
under Article 19.

There is only one other aspect
which I would like to deal with before
' Tconclude. Mr. Vice-Chairman, there
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ha, been a demand both in the Lois

Sabha and in the Rajya Sabha

Members coming  from Tamil Nadu
the Preamble you should
word 'Federal'. Prima
demand seems  to be justified.
take the Constitutional history of our
country during the last thirty years. We
know that during this period till 1977,
there has been only on, single party both at the
Canfcre and in the States—in most of the
States—which har, been ruling the entire
country. It was only in February, 1977,
that the Janata Party came to pow,er at the
Centre, and in March, 1978, in certain States,
oth”r parties  formed the Governments.
After this, we find that there has been a
demand from most of the States that there
is need for some decentralisation of power.
Mr.  Vice-Chairman, you may be aware that
in Tamil Nadu, when the D.M.K. was there,
they constituted a Committee known a; the
Rajamannar Committee to go into the Centre-
State relation?. He has given a report where
he has said that there is need for greater
autonomy to the  States.  Similarly, in
West Bengal, after the C.F.I. (M) formed
the Government, they have given a
memorandum in which they have said that
there is need for greater autonomy to the
States. The cry for autonomy is there because
we know that most of the things that have
been done in the States and elsewhere have
been done through the Planning
Commission. I must say that the Planning
Commission ha*> absolutely no
constitutional sanction. While we have a
provision in the Constitution for a Finance
Commission to be appointed once in five years,
there has been no similar power or right for
the Central Government to appoint a Planning
Commission. The effect of it is that, though the
Planning Commission  has  been theie,
even for a very minor project in  a State,
what is happening is that they have to run to
the Planning Commission for its sanction.
This is done purely as an exercise between
the State and the Centre without consti-

by some
that in
include the
facie, the
Let us

[29 AUG. 1978 ]
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I tutional sanction. Mr. Vice-Chairman, you are
aware that out of nearly Rs. 10,000' crores of
revenue which the Centre is getting, only 22
per cent is being distributed to the States.
That i exactly the reason why the States have
been crying for greater autonomy in various
matters including fiscal matters. Therefore,
there is a feeling that there is a case for reor-
ganising the entire federal system in India
and this is a matter which lias to be seriously
considered, i do not wish to elaborate on thig
except to

j mention a few things. I will mention a few

articles of the Constitution which have

eroded into the State autonomy. I say that it

is necessary for thi; Government to think

over these articles when they come forward

with certain amendments at a subsequent

date.

Take, for instance, artirle 248. This is an
article which vests residuury powers in the
Centre. My feeling is that the residuary powers
should bo vested in the States and not in the
Centre. Similarly,  there is  article 249.
Thi, article deals with certain matters where,
with the Rajya Saoh3 passing a resolution,
Parliament can legislate on  matters not
enumerated in the Union or the Concurrent Li3U
Even in  respect of certain  matters, in the
State List, Parliament can legislate. Asa
matter of fact, Mr. Vice-Chairman, you are
aware iiut the Urban Land Ceiling Act has been
passed by the Centre though it is a State subject.
This is again another irritant that just because
the Rajya Sabha, with a two-thirds majority,
pusses a resoluton, the Centre can make,
Parliament can make, a lav/. This is an irritant
and I am sure the Law Minister would
consider  this and see that article 249 is also
removed.  Similarly, i would suggest that
articles 356, 357 and 360 should be deleted in
order to deny the power to the Centre to
impose President's Rule and also to deprive
it of tne right to interfere in a State adminis-
tration on the ground of thrtat to financial
stability. This is again an--  other irritant
which the Government
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ought to consider and see that the State
autonomy is maintained. I am making a
particular mention about these things because
it is no more a case where there is a single
party ruling at the Centre and in all ilie States.
These irritants have strained the relations
between the Centre and the States and, I am
sure, very soon, if no proper thought is given
to these things, there will be ar. agitation from
tha States for the purpose of greater autonomy
and this would put tne Centre in an awkward
situation. Finally, Mr. Vice-Chairman, I
would only deal with article 368 and I will be
very brief, I will not go into details. It is really
very good that there is a provision for
referendum. I know, Mr. Antulay has raised
the question  whether  parliamentary
sovereignty is there or whether the people are
sovereign, but let us not go into these things.
There is also this question whether the
Parliament has got the power to amend the
Constitution, i.e. the constituent power of the
Parliament. This reference to a referendum is
in the sense that the constituent power of the
Parliament is delegated to the referendum. I
am not going into the merits of these things,
but what I want to say is,, all these four
matters that have been left for referendum are
so sacrosanct, so basic to the features of the
Constitution that it is not even permissible for
a referendum to order a change. It makes a
very populistic appeal to refer the matter to
the referendum. I agree to that and people
being sovereign it is probably necessary that
certain powers be delegated to the people, but
what are the powers that you are now giving
to the people? I will just refer to .

THE VICE-CHAIRMAN (SHRI SHYAM
LAL YADAYV): The words are clear. You
please  conclude. Please make your
observation. Do not go into details.

SHRI M. ANANDAM: The first thing is,
"impairing' the secular or
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democratic character of this Consti- > tution."
Do you mean to say that by-referring it to a
referendum you can change or impair the secular
system of the Constitution? This is sacrosanct.
This is the basic edifice on which the entire
Constitution is built. I do not think that even a
referendum should make any alteration with
regard to these things. Similary, the other
provision is, "abridging or taking away the rights
of citizens under Part III". This is the basic
feature on which the entire Constitution is built.
Even the people should not alter that thing.

Then there is, "compromising the
independence of the judiciary." Why should
people ever think of exercising thei,
referendum for the purpose of impairing or
compromising the independence  of the
judiciary?

These are all the matters which are
unamendable. I must say that even a
referendum should not amend these things.
They are so sacrosanct, they are so necessary,,
they are the very fundamental or the basic
features of the Constitution. The entire cons-
titution is built only on these features and
even people should not be allowed to amend
these things.

Therefore, I say that a referendum may be
reasonable, but these are not the subjects that
should be referred to the referendum.

With these remarks 1 welcome the
Constitution (Forty-fifth Amendment) Bill.

wt qu¥ w2et (frT) o werEe,
18 faesy, 1976 FT 427 Fms
oF S ¥ WY ¥ ¥ ¥ vy e v
T 11 FEET, 1976 F1 TTST FHT
T 4097 TWET OF W i EHT QI
ferr B =od s1AAT = ¥ oW &
A7 =ET F 9wT 99T F1 wHaT
TH F1H AAMET FT AT agEE &, AT
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77 3 ¥ zfagre & ow weary feafa
1 37RT O3 avg & v¢ w7 faar ) K9
FgEaIw g Ta i Fwiow # s
AFTAM TS AT FoEIEAl T ¥
FIAT 97 wi-wH AvAr wa frar &
#7 qrar B uw W o 9T 9TEETT
wreT & 5 gaat fadeg fear o qafy
T wam A9 A dFT AA UF WA U
Ffed gegr & T wrATy & g
fazig fiar 1 s 9 § o1 qAw A
F1 UFT 97 FZTET T T ET AT Al
w7 are & v oar By e aw
TA FT R AFATR U THH TG E )
Far G A FRE STE g AT 51
g fgar qr 1 w0 & 27 oF A
A1 a0 AT F qg & o P g oo
i w1 mw famow & fao @@t
FETAT g | o qw T w—

[29 AUG. 1978 ]

"Second tryst with destiny and we must
be equal to it" and fulfill the assignment
given to us. Let the dog of Counter
Revolution bark."

a7 wex 4 AT QAW qA AT & | oWiw
amz & T3 w7 9r A7 3w afzarey
oY TT TR AT AT AGE F AR
aigarer sfg agra 3@ @ 4T | qR
fawiTz g1 @1 ar g% SwiEd §
T AE SET HOIAar g mar oy
mr g 1 A g s ot
F AT ot wgrme ot faet ofee fa
T 3E1E IR 9 | §9 SET 7 of 9§y
Hr wrsa gAT iy oF e o I
Tw gl & Ay H, Bpat 97 gt
F AT T FE AT

SHRI LAKSHMANA MAHAPATRO
(Orissa) j I am here. Please read it again. You
have not read it properly.
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I have said many things about the working

class.
SHRI PRANAB CHATTERIJEE: Yes,
please read it here.

L TS ¥ Wy gg AT ARE
wat T A Fw 2 A T A
¥ waT A e e &1 ara w747
T AT goiT w1 oaNe wue faar
HT AT OF FT HET g1 T | FFIA
w71 f fasndt dag & wir =¥ 30 €
gafew st F7 FH wETT FE |
Tg ST, S AT FHT wEgE w7 @
q #ifw 1% Aot @ St 77 )
o7 Tawt v dar & fe o @T g
4g W ¥ quwwdr sl @ faw miaE
CIC A i G B T
# fe wrr =¥ go gafee se &7 T
waa w W § | fme sgiv awr fw
T HETEW AT H IS 4T 1 1971
¥ e swAaa F $fe o w1 aen
faar far ot i w1 a7 7 fasr &
qat fa ot aq & amw Wi w7 0@ i
g1 wn e 7l s g ot Wi
wat  aT sarg a7 fr @few SEew
o1 Fwt g, dfaww wo g & 7 Wl
sTHaT, | ieaT g1, we fws miz s
guia awil g1 oa afve =ae7 957 &
f 55 femgar 3+ ot &7 & wimaw,
AT TF I gas ey gigwe
T foet edFar & €17 § g5 v
G T TR © T war (w FOw fraw
af@a m afes sa=r wALTwT
§3a%1 g%Tar st wifeu #7 S
S T AT R F HTAT T{AE
waT & wiwe wegd faar o wa faw
i & g% wrar & Wiv 4 @ g fw
wa TG age g ¢ | A7 W T
TN TE A I KT ATT FET ALK aHA
wwar qr 5 ars ST gwarat 41 &
@l £ afen aff s A o faafer
Sz W I Fd & fHuouw ara
T 77 fede 7 § A ¥ AW
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QU § @ ¥ Afafifa g w7 a9y s
7 fr Faw adl g WL AT F G 7S
T THTT WA FT | A8 WL WA
# aft mar | owifET daw oA
wogz v frar fear « daz & frar faan
fv w1e fadi & gw #% 927 I @
& afer s & = fmgoar | ST
T 31 WA ¥ A= g UST R GF
far, 3 o faam #1 &7 fGan #ie e
w1 hF foar | wremae, g sfmeme &
draar wifgy #e gfagre 296 are ar
fagrar & &fw asna gndwaRq 8
o w9t 7gl fad § 1| wig F arvare
AAAT FOAR FAT A< AT AT A (oA
FmE F af@ma 7 9% e SF0
afF a8t &1 Sterar 7w g1 w7 fagg
9% faZ1g w7 F TT: IAGF K1 F199 @0
o7 #feqt § @ wraw war g fe agf
T A KON EI T | AT
# fag v grT wgar & 41 e SEEi
F1 A1 ww T vEAr § adr a1 WY
TAGT THAT § | SaF G@a ard
Tal & f5 wrw #1 9@ & F97 7 o0F
9% | AAT, Wt % 3T AT A
arz-faarg gar & =@t & 5 ow e
% waen § foeg wdt aw ot safefrd
TLAEAT § | 3F § FF q@E@l A
72l 2 fr gvd®te & gq w19 awq §
srewr afcaa fam, giftn F12 F w3 faar,
ag A g g | wrerEe, syfefody
& ol g1 wpar §, 1 syfefuadr &
R A7 F qr TET E1 W e o
TG UF 9gT T97 A% &, QAT § TRfas1v
F F 9T T8 a1 wrar T30 1 Syfefondy
T B 7 Far g€ o FdeAr § AT g
T FHT FRAT AT T HT A F E
arer syfewd & oafawsre 57 qwar
T UF aga g€ afmw w & oo
AT e fr wEaT qEEh o gim
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| 1 R g ST AR gt a5
wepfa & snare o7 dEar gar | 5w
s awifa wifas  afasre & faaa
FIAT &, A AR AOAEAT GGT FH Z
f &% ot F3afas qoren gfte F2
ar g wE § FHI T 9T W A |
ag wy et & Aifes sfaee 3
AN AIG-T(9 3 IF1 GATITAT T H1TIT6
o =g gl A OF wigwre giarar
g @@ gar w1 a1 feT RIE w1 AT
gozm g | w3 w9 Afws sfas
AT AT FAG CF GATW 797 F
eAa STARIT TN, q1 g wE AT
faelt ®& W avea 7dr e fr aifw
wfgare ardr feafa sod =9 T
gafad araae, sw qifas afasre
# wetfa &1 fawre w2 uF aga a9
gqafon g7 gurdy swar o T
qaw wTRA TeqT fwar § 1 & wmmer
g f wré ofr Gar frome =df |, gar
w1 g & AfE w7 agg £ AT
& CF aF | ATHT TGl T6 AAHIQ
AL AT AFAL § AT qF H|EETT T AT
qAqA & A1 T aHAT §, IH! rH T=A
&1 TAAM T aqT & figar a7 2
BT §9 IF FFAHI 7 TA%| 48T A7
& w1 fn wrga ag Y aformar & awre-
a1% FY ag 3% TG & WL g af o
g worgdi 1, fwamai &, wdEi F1
GraET w@ gNT | &g ot afoqmr
I AR W FGT Al FE SUGR
TG wEdl B W owaw #
auTerTE #1 qay afgar afoamr =10
T wAET difga A gragf
faz genfady  §9a & ary wwar 198
ux wdr  afegmr & ST @
auerdr B arEig el w1 awEE
o ARATE WEHABE W GOOATAT
quf wEf g1 awd & 1 afwwoar &
e Towar g | fragaga 3
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qF A | 9iE wIr wwa awi gl

T Z, AT H Al @ F3AT F

SHRI U. R. KRISHNAN (Tamil Nadu): Mr
Vice-Chairman, Sir, it give; me great pleasure
to supprt the Forty-Fifth Constitution
(Amendment). Bill. The Janata Party when it
was formed,, and with election manifesto as
well, has declared to faring a comprehensive
amendment to the Constitution, which was
amended during the time of emergency. Sir,, it
is worthy to note that the present Amendment
Bill has got the support from all quarters of
people, from the Opposition and the party
which amended the Constitution during the
time of emergency is also supporting this
amendment. This one aspect itself shows that
the people of India believe in democracy. In a
democratic country according to the social
changes, and political changes the people
expect the Constitution of the country to co-
operate with the changes.

One of the most important changes made in
the amendment Bill is referendum. For the
first time in the Indian Constiution referendum
is included. The referendum can be had only
in cases of Constitutional amendments which
would have the effect of altering the secular or
democratic character of the Construction or
abridging or taking away the rights of citizens
or Compromising, the independence of the
judiciary or amending the referendum clause
itself. A minimum of 51 per cent, of eligible
minimum of 51 per cent, of eligible voters
must participate in the referendum and it
declared result would be beyond judicial
review. Of course,, for referendum there may
be some practical difficulties , while actually
exercising the provisions.

But, for the welfare of the society and for
the improvement of democracy,, such bold
steps are necessary and I would request this
House to pass this clause unanimously.
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Sir, another important change which the
ruling Government failed to make is the
provision for a right to recall elected
representatives of the people, either to State
Assembly or to Parliament if the people want
to do so. Puratchi Thalaivar M. G. Rama-
chandran, the Chief Minister of Tamil Nadu
has been advocating it from the very
beginning, and the Government can think it
over and do the needful.

It is a welcome feature to see that the
written opinion of the Council of Ministers is
necessary for the declara-of emergency. The
collective wisdom of the Cabinet would have
to decide whether a situation for declaration of
emergency exists or not. The precondition that
the President could proclaim emergency only
on the written recommendation of the Council
of Ministers would certainly prevent the
exercise of arbitrary authority. For the
approval of emergency, two thirds majority of
both the Houses * necessary. This will clearly
safeguard against misuse of the efmer-gency
provision and the people can be satisfied that
emergency cannot be imposed for the benefit
of a handful of individuals.

Sir,, there is a provision that emergency can
be put to an end by a simple majority of the
Lok Sabha. The provision that emergency can
be revoked or varied by the Lok Sabha should
be extended to the Council of States also. The
brutal majority in Lok Sabha may cause
undue hardship to the people of India. Hence I
request the Government to consider it and act
accordingly.

The provision dealing with preventive
detention is a very important one, with
directions for safeguarding the interests and
liberties of the citizens. It gives great relief to
note that Parliament would not have any
power to authorise preventive detention of
persons beyond a period of two months
without reference to an advisory body
consisting of three Judges selected by the
Chief Justice of the
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appropriate High Court. This provision clearly
erases any wrong impression that the
authorities can make wuse of preventive
detention as a weapon for any purpose,
especially for political reasons. The advisory
body consists of Judges of the High Court. The
judiciary commands high confidence in the
minds of the people because it is an
independent organ and the Government may
not be in a position to get the desired effect if a
detention is against the law of the land. The
case has to be placed within two months
before the board so that there may not be any
chance for the Government to abuse the
power. The Government will always be very
careful and alert when a person is arrested
under preventive detention provisions. If the
advisory body comes to the conclusion that
there iy no ground for the detention of the
person concerned under preventive detention,
then that person can be set free. This is one of
the important provisions which has to be
supported by all. Sir, there should be provision
that the FIR should be filed at the earliest. I
would suggest the incorporation of a
provision,, that the FIR should be filed within
fifteen days of the arrest of the concerned
persons under preventive detention.

Sir, another provision that the High Court
has to dispose of any ex-parte orders made in
the interim application within two weeks if
the aggrieved party opposes it, will definitely
curb unnecessary litigation.

The right to property has been taken away
from the Fundamental Rights and the right to
property has been made a mere legal right.
The right to property will, however, continue
to remain as a Constitutional right though not
fundamental. However, the right of the
minorities will be protected, that is,, to
establish and  administer  educational
institutions of their choice. For a big country
like India it is a good thing, but the rights of
the people whose belongings are
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ver, small should be protected very carefully.

The most important change is that the
Fundamental Rights of the people cannot be
suspended even during emergency. This
provision will certainly be hailed by people
from all walks of life,, and it has to be appre-
ciated.

There is a change in the preamble of the
Constitution, and the expression "Republic"
qualified by "Secular" and "Socialist"' has
been* defined. Sir, in this connection I would
like to urge that our system of Government is
a federal system and so the expression
"Federal Government" should also find a
place in the Constitution. I therefore request
the Government for the incorporation of
federal structure ag a basic structure in our
Constitution.

The proposed additional clause in article 38
of the Constitution puts more responsibilities
on the State Governments for the welfare of
the people residing in the States. It emphasises
specifically the need to reduce disparities in
incomes as well as regional imbalances. To
achieve this goal, the States should be given
more powers and more financial aid from the
Centre which the States are legally entitled to.

Now,, Education is in the Concurrent List,
but the proposed Amendment Bill seeks to
place it in the State List. Education should
only be in the State List. State Governments
are more competent to look after education.
Now in Tamil Nadu there is a change in the
education policy and we are following the 10-
)-2-}-3 pattern of education. This pattern of
education ha; got great support from the
people and there is much rush for the voca-
tional courses in the plus 2 stage. This suits
the changing conditions of the society.
Regarding the language for education,, the
mother-tongue and' English should be taught.
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The recent Education Ministers'
Conference held in West Bengal fovoured the
idea of education being in the State List. I
appeal to the good sense of the hon. Members
to suport the clause whole-heartedly.

The new clause which enables to publish
the proceedings of the august Houses of
Parliament is really good— good in the sense
of the freedom of the press. The freedom to
publish the proceedings of Parliament is
essential for the effective functioning of
democracy and, therefore, this right must be
guaranteed in the Constitution. So this
provision should also be commended.

Now it is decided to give power to the
Supreme Court to decide the dispute,, if any,
regarding the election of the President and the
Vice-President. This shows how much of faith
our people have got in the Judiciary. The
provision that the election petition relating to
the Prime Minister, the Speaker,, the Ministers
and the Members of Parliament is to be
treated in the same manner by the High Court,
is to be appreciated.

It is regrettable to note that there
is no reference regarding the citizens'
right  to work. The right to
work should be guaranteed in
the Constitution. There are
thousands of unemployed persons in our
country, posing a great problem for the
economy of our country. The educated youth,
specialists,, skilled persons are there without
jobs. We are not utilising their services and
their skill and knowledge are being wasted.

Coming to the Eemergency,, the provision
can be invoked only in case of an armed
rebellion, by the President. What is an armed
rebellion,, has not been denned. If there is a
revolt or a rebellion in one corner of
India.why should the Emergency be imposed
throughout India? It is unnecessary to impose
the Emergency in a peaceful area causing
some anxiety in the minds of the people
residing in  the
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trouble-free area. Here, I request the Minister
to consider this aspect.

The Government has entirely forgotten
about the Centre-States relationship
Nowadays not * day passes without comments
regarding the Centre-States relationship by
the State Governments. The State Govern-
ments are dried up in economic resources and
depend on the Centre. The Government has to
reconsider the Centre-States relationship and
grant greater autonomy to the States in
economic matters. The Government has to
formulate a new direction. If the country
wants to go ahead and achieve peace,
progress and production for the masses,, the
unnecesary centralisation of power i, the
Centre should be given up.

The powers of the judiciary are fully
restored by the present Constitution
Amendment Bill, for it maintains the
independence of the judiciary.

The development of Army to the States,,
with the concurrence of the Slate
Governments, is a good provision. It is the
main duty of the State Governments to
maintain law and order in the States. So the
State Governments have to make necessary
arrangements to maintain law and order. The
States are always expected to assess the law
and order situation and be alert. So,, where it
is absolutely necessary, the State Government
will themselves ask for the help of the Army.
For a federal set-up, the Centre should have
confidence about the State Government's sta-
bility.

The provision that the Tribunals are
subjected to the supervisory jurisdiction of the
concerned High Court is a welcome feature.
In India, the Judiciary commands a good
respect. India is a very big country and it is
highly impossible for every litigant to go to
the Supreme Court. The expenses are much
more than those in the High Courts. As far as
the rights and liberties of the poor men, the
common men, are concerned. they are
protected only by the inde-
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pendent judiciary whose independence is
guaranteed under the Constitution.

The other proposal the change of the time
of the Lok Sabha and the .Legislative
Assemblies from six years to five years, is a
very good thing. Five years is sufficient to
assess the performance of the Government,
and in a democratic set up the people should
not be deprived of their fundamental right to
choose their Government for a long time.

The Amendment Bill contains a large
number of salutary provisions which are in
line with the democratic sentiments and are,
therefore, non-controversial.

The provision relating to the Presi
dent's rule in the State, catches the
eyes of all. The maximum period a
State can be under the President's
rule is one year except in cases of
emergency. It is one of the good
provisions in this Amendment Bill.
The people of the State where the
President's rule is imposed, now can
be quite sure that they can elect their
Government within one year from the
imposition of the President's rule.
With these words, 1 conclude. Thank
you.
j

PROF. SOURENDRA BHATTACHARJEE
(West Bengal): Mr. Vice-m Chairman, Sir, at
the very outset I must make it clear that so far
as the Constitution of India goes, it is the
opinion of my party, that is the R.S.P., that it is
vested interest oriented. It is the product of a
distinctly exploitative system of society, and to
that extent, the amendments suggested would
not change the fundamental character of the
Constitution. But even then these amendments
nurture the bourgeois democratic Constitution
which was introduced in our country in 1950
where the democratic rights of the people were
denied at the same ' breath. The Forty-second
Constitution Amendment further eroded the
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fundamental rights. My friend, Mr. Ajit
Sharma, has correctly said that actually by the
Forty-second Amendment the executive,
particularly the office of the Prime Minister,
was made all in all. Erosion of the democratic
system and the establishment of near fascist
rule over the country was rejected by the
General Election of 1977, and it enjoined on
the party coming victorious to correct that
distortions. And to the extent the Law
Minister on behalf of his Government has
come forward to redress that distortion, I
would welcome it, but at the same time, I
would draw the attention of the House to the
serious limitations that even the Forty-fourth
Amendment of th, Constitutiia has.

As for example, the provision of emergency,
actually the provision of double emergency,
which has led to great distortions, continues
even in the Forty-fifth or should I say the
Forty-fourth  Amendment as it was
renumbered in the Lok Sabha. 'Internal
disturbance' has been replaced by 'armed
rebellion'’. As you know, originally, 'domestic
violence' was suggested. Later on, in th,
Constituent Assembly, it was replaced by
'internal disturbance.! Now 'armed rebellion’
has come. But who is to justify the
proclamation of an emergency? The
executive. And the Constitutional provision,
provision of the original Constitution, actual
outbreak of war or actual outbreak of armed
rebellion, would not be necessary. Even a
threat of it or an assessment on the part of the
8 P.M. executive or the Cabinet that there
exists a threat of war or armed rebellion
would justify a proclamation of Emergency.
In the Forty-second Amendment, proclama-
tion of Emergency in a part of the country was
provided for, and that provision still
continues. I would submit that we ar,
thoroughly opposed particularly to the clause
of internal Emergency under whatever plea.
We want that only in the case of an
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actual war of aggression upon our country,
Emergency may be proclaimed. I appreciate
the safeguards which have been provided, but
these safeguards can be reduced to nullity by
a wily and despotic executive.

We are opposed to the promulgation of
President's rule in the States. It cuts at the
very root of the federal character of our
Constitution, I would submit.

Regarding preventive detention, there are
other democratic countries where there is no
peventiv, detention. I think the Law Minister
would not say that there is no problem of
smuggling there, that there is no problem of
internal disturbance there. But preventive
detention is not there -at least in the advanced
democratic countries, as far as [ know; may be
it is there in countries where there is a
backward economy. With our claim of
advance, this primitive clause, I should say,
should not remain there. It has been continuing
in our body politic from the days of the British
rule.

I would draw the attention of the Law
Minister to another aspect in this connection.
The right to life, the right to live, it has been
said, is ensured. But it is our experience that
even before the double Emergency, when
there was no such Draconian law; at least in
my part of the country and in certain other
parts of the country, the lives of citizens were
taken away at will by the police, the para-
military forces and the Armed Forces on the
plea that certain persons were extremists.
Now, I do not know what institutional
guarantees would ensure that no citizen of the
country is in this way done away with by the
custodians of law and order. This is our long
and painful history, not just connected with
the double Emergency. I would appeal to the
Law Minister to consider this question as to
how institutional guarantees can be evolved so
that such large-scale murder by the machinery
enforcing law and order can be pre-
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vented. I know it from my own experience
that it was practised on a very wide scale and
thousands of youths wer, done away with by
the machinery of law and order.

I would have been glad if the Law-Minister
on this occasion had moved to lower the
voting age to 18 by amending article 326 of
the Constitution.

So far as the clause on referendum is
concerned, I do very strongly support that
clause. The question of its feasibility or
practicability has arisen. Not that a referendum
is very simple, I do admit. But my
submission is that perhaps because it is
difficult it has, therefore, been introduced.
The-process of Constitution Amendment
by a two-thirds majority of the Members
sitting and voting and with at least a
majority of the total Membership of the House
is intended to make an amendment to the
Constitution a bit more difficult than an
ordinary law.  This referendum would be
a road-block to those who try to subvert the
Constitution as was done in the very recent
times or as may be sought to be done even in
the future, because we know those who
supported the near fascist regime of total
Emergency are even now very enamoured
of Emergency, are not averse to propagating -
the virtues of Emergency. Therefore, here
Parliament is sovereign subject to the
sovereignty of the people. The popular
representatives must acknowledge the supre-
macy of those who chose them as
representatives. This  clause on ref-
erendum is a handsome tribute to that,
and this is a safeguard, a strong safeguard,
against possible distortions of the Constitution
and to that extent definitely I would remark
that perhaps this is the most positive aspect of
this Constitution Amendment as it has
underlined the sovereignty of the people in the
most handsome manner particularly after
their performance in the last general election.

I would deal with one or two other points
just in two minutes. I would
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draw the attention of the Law Minister to a
particular aspect of the concept which is
characterised as minority rights. The
provisions contained in Articles 29 and 30 of
the  Constitution are for  minority
communities. At the same time I would draw
the attention of the Law Minister to find out
the way how those working in the ss,-called
minority institutions are employed. It should
be ensured that their fundamental rights are
protected, it should be ensured that they are
not treated like slaves, denied all their
fundamental rights. My submission is that you
have to take into account the interpretation of
the courts, the courts' interpretation has
created a situation in which those working in
the minority institutions are practically
without any right. This the present law must
redress. I would appeal to the Law Minister to
include this in fundamental rights in Chapter
II.

Then, on the right to work it is argued that
by including it in fundamental rights,
everybody is assured of his right to work. I
agree that by including this provision work is
not ensured to everybody immediately but it
will bring about a sense of urgency. By
including the definition of socialism, does he
think that he would be able to end economic
explanation, he would be able to end social
exploitation? Right to work is an inseparable
part of the right to live.

I would also draw the attention of the Law
Minister to another very sensitive
situation  developing over the question of
language. It is not just the people of the
South are aggrieved over this. In my part of
the country also w, have a fear that a
certain language is sought to be imposed.
There is great resentment over this issue.
We are for evolving a language as official
language of the «ountry. But it is well
known that in th, Constituent Assembly the
casting vote decided this issue, and great
tension has developed in between
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over this issue. So I would request the Law
Minister, if it is not possible in this
amendment, he should examine this aspect
thoroughly and provide for some guarantee
against such imposition which may lead to an
undesirable situation. Thank you.

THE VICE-CHAIRMAN (SHRI SHYAM
LAL YADAV): Mr. Satya-narayan Reddy
will be the last Speaker.

SHRI B. SATYANARAYAN REDDY
(Andhra Pradesh): Mr. Vice-Chairman,. ..

W Y AW LW 2 WG WO H
Ffad | - ‘ ]

T W0 FRATTEW TIM : A Aoy
qr Dfad | wr gHAT g € 1 A
Yo% & f&9 @30 § ar ataa fifad

In the first instance, I would like to welcome
the broad features of this Constitution
(Amendment) Bill, Jor the simple reason that
it has relegated the Forty-Second Amendment
which was passed by a prolonged Parliament
and an illegal Parliament. All the Acts passed
by that illegal Parliament are anti-demccratic,
anti-people and invalid. All those laws ought
to be struck down. That is what this Bill seeks
to achieve and I am glad the Law Minister has
taken the initiative to amend the Forty-Second
Amendment.

In this connection, I would like to draw the
attention of the House to how the party in
power could misuse the law. After passing thg
Forty-second Amendment Bill, the Govern-
ment of the day misused their powers and
turned the whole country into a jail. Even this
House and the whole Parliament was turned
into a prison. Nobody was allowed even to
express his views. The opposition was sup-
pressed. The Members of Parliament were put
in jail. The freedom of the press was curbed.
We were in jail in those days. We heard that
the life



221 Constitution {Forty-fifth [ 29 AUG. 1978 ]

at the Parliament was extended from five to six
years. We were not able J to understand how
this could happen because people had given it
the life «f only five years. Then we heard it
"was extended to six years. Such things could
happen because the Parliament was imprisoned.
Whatever the Government of the day wanted,
they did. This was all done under the Forty-
second amendment. Such illegal Constitutional
amendment cannot remain for ever. It has to be
changed and now this is being done. 1 am very
happy about it.

We also saw that the judiciary was
suppressed and the press was gagged. The
courts were unable to deliver judgements.
Hundreds of our people were in jail. I come
from Hyderabad in Andhra Pradesh. We were
all in jail. We wanted to move the courts.
Then we found that the courts were helpless.
They were also inside the golden walls of the
jail. Even the Judges were not able to deliver
judgements. They were helpless. They
expressed their helplessness. That kind of fear
was prevalent throughout the country. There
was terror everywhere. Now this Bill has re-
moved that fear. I, therefore, want to say most
emphatically that in future no Government
and no person shall be in a position to
exercise such powers with the help of the
Constitution or any law and suppress the will
of the people.

Coming to the various articles, I -would
like to draw the attention of the Law Minister
to one point. In article 22 you have said that
no law providing for prevention detention
shall authorise the detention of a person for a
longer period than two months. I am afraid
that even when this Bill was passed and even
in the previous Acts, Sir, there were certain
things. The "Preventive Detention Act was
there earlier. They said then hat only under
special circumstances ;he people would be
detained. But ?ven this may be utilised by the
future autocrats for this purpose. So,

am suggesting to the Law Minister
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that it would have been better if this also had
been removed from this.

Secondly, Sir, I would like to draw the
attention of the honourable Law Minister to
the question of the removal of the provision
of right to property. I welcome this provision.
For the first time, Sir, in free India, in a free
House, this has been passed. It is for the
benefit of the vast masses of our country. The
right to property has been removed. But, at
the same time, I want to tell that the Law
Minister should have considered the question
of inclusion of the right to work because
unless and until we give this right to the
people, the unemployment problem and the
miseries of the people cannot be removed.
So, I suggest that, if not today, at least in
future, this right to work should be included
and it is most important for the welfare of the
people of the country.

SHRI KALP NATH RAI: What about
Education in th, Concurrent List?

SHRI B. SATYANARAYAN
REDDY: Thirdly, Sir, I also welcome the
most important feature in the Bill, that is, the
clause relating to referendum, because the
supremacy of the people of this country has
been recognised for the first time and every
one must be proud, and th, whole country
must be proud of the fact that their
representatives have not forgotten the rights
of the people who have sent them here. So, I
wholeheartedly welcome this and support the
provision regarding referendum.

Then, Sir, I would also like to draw the
attention of the honourable Law Minister to
one more thing. Franchise has been given
only to those people who have attained the
age of 21 years in our country. I would like to
request the honourable Law Minister to give
this right to those “h° have attained the age of
18 years. That will be most appropriate and
that would give really a democratic character
to our Constitution.
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[Shri B. Satyanarayan Reddy] So, Sir, by
placing this amending Bill before the House, he
has done a good thing and I hope every section of
the House will support this and really, Sir, we will
be giving the country a new life and a new Consti-
tution and this is really beneficial to the people of
this country. Also, Sir, it is a safeguard for
democracy, for the welfare of the people and for
the democratic institutions in this country. Thank

you, Sir.

THE VICE-CHAIRMAN (SHRI SHYAM LAL
YADAV): Yes, Mr. Bagaitkar.

ot wifos mgaay (moe) 0 |
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(Time bell rings)
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The House then adjourned
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twenty-nine minutes past eight of
the clock till eleven of the clock on
Wednesday, the 30th August, 1978.



