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THE  CONSTITUTION (FORTY-
FOURTH AMENDMENT) BILL, 1976

THE MINISTER OF LAW, JUS-

TICE AND COMPANY AFFAIRS
(SHRI H. R. GOKHALE): Mr.
Chairman, Sir, I beg to move:

“That the Bill further to amend
the Constitution of India, as pass-
ed by the Lok Sabha, be taken in-
to consideration.”

7

Sir, only the other day the Lok
Sabha passed this Bill with great
acclamation and joy and I am sure
that when that stage will come in this
House, this House also will accept
this Bill with the same joy and ac-
clamation. During the last one year
a great deal of discussion and debate
has been going on in the country on
these proposals and for over one
week the Lok Sabha has discussed
all these proposals in great detail.
At this stage I do not wish to take
the hon. Members of this House to
minor details which are contained in
this Bill and which will be consi-
dered by the House when the clause
by clause discussion will be taken
up. I would deal broadly with the
major aspects of the proposed chan-
ges in the Constitution,

It is regarded by everybody as
quite obvious that the changes made
are very far reaching changes from
the point of view of our country,
from the point of view of benefit
to all people, and that has been the
main motivation behind bringing
this Bill before the House. There
have been critics here and there but
by and large there has been a gene-
ral acceptance in the country of the
main changes which are proposed to
be made. It is quite clear that this
Parliament now 1is putfing beyond
any doubt that Parliament is the
supreme authority to amenq any
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provision of the Constitution or all
provisions of the Constitution. That
was the proposal contained in the
original Bill as it was introduced and
moved in the Lok Sabha. But, as a
result of discussions which took
place there, further changes to re-
move such doubts as might have ari-
sen in respect of this have also been
made by appropriate amendments.
For example, the original proposal
contained the provision ‘excepting on
the ground of procedure, there can
be no challenge to an amendment of
the Constitution in any court on any
ground’. Now this has been chan-
ged because it was apprehended—
and I think rightly—that a provision
like this might lead to a challenge
on the ground that the procedure has
not been followed and the procedure
which had been followed in the two
Houses would itself be the subject-
matter of arguments in courts and
of decisions by courts. Therefore, it
was a good suggestion made and we
accepted it and amendeq it so as to
remove those portions of the amend-
ed article 368 which left some ground
open for challenging the Constitu-
tion. Not only that; but as will be
seen by hon, Members in the Bill as
it has come here now a new clause
has been added saying that on no
ground whatsoever Parliament’s
right to make an amendment can be
the subject-matter of any issue be-
fore a court of law. I think that
now the article as has come before
this House makes it abundantly clear
that the courts have no jurisdiction
whatsoever to deal with any chal-
lenge to a constitutional amendment.

Sir, everyone knows why it has
become necegsary to make such a
provision now. It is not as if this
was not the situation before. In
fact, it was never contemplated even
when the original article 368 was
brought in the Constitution that the
courts should have the power to in-
trude on the supremacy of Parlia-
ment and on the basis of their views
as to what the Constitution meant,
they could set aside an amendment
made by Parliament in respect of any
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provision of the Constitution. This
started first in 1967 when the Supreme
Court  held that other pro-
visions can be amended but the
Fundamental Rights cannot be amend-
ed, Part III of the Constitution was
unamendable, This gave rise and
justly and legitimately to a great
feeling of anger in the country when
the very power and the competence
of Parliament was challenged and
that challenge was upheld by the
courts, That case, which I need not
mention because that name is well-
known to everybody, for the first
time introduced into the judicial de-
termination an element of the politi-
cal philosophy of the judges who de-
cided that case. Many unusual, un-
known things were done apart from
saying that Part III is unamendable.
Because of the difficulties which they
by reason of the fact that faced gso
many laws, particularly agrarian
laws, had been passed by Parliament
earlier and wherever it was necessary
even by an amendment of the Cons-
titution it was done. They introduc-
ed in that case a new theory which
had itself become outmoded even in
the country from where it was
brought, the new theory of prospec-
tive over-ruling. Therefore, they
were faced with this dilemma that if
they said that Parliament never had
the power to amend Part III, whatto
do with those amendments which had
already been made and in pursuance
of which not only laws had been
made but the very structure, parti-
cularly in the agrarian field, of our
economy, had been changed. There-~
fore, no attempt was left out by the
judges in that case to see that some
way was found on political conside~
rations to hold that Parliament can-
not amend Part IIT of the Constitu-
tion. But as a method to get out of
the difficulty, which was going to be
a genuine difficulty, they imported
this theory of prospective repeal
which was unknown, so far as I know,
in any country, and even in the
country from which it had been
brought by the Supreme Court of
India, it had been discarded long time
back. In another case while they

[ ¢ NOV. 1976 ]

(44th Amdt.) Bill, 1976 22

accepted that every provision in the
Constitution can be amended, they
brought in a new theory. We used
to say it had been imported but the
Prime Minister rightly pointed out in
the other House that it has not been
imported but it has been invented; it
has come from the thinking of the
judges who thought that they should
reserve to themselves some power
which really they did not possess and
which they, in their heart of hearts
knew that it really belonged to only
one authority in India, the highest
authorily, namely, the Parliament,

Now, all these cases of judicial de-
terminations left us with no alterna-
tive but to place before Parliament,
in unequivocal terms, a proposal
where not the Supreme Court or any
other court in India but Parliament
alone can have the authority and have
the necessary supremacy which, as
we all know, always existed. But we
had to reassert because of the situ-
ation created by judicial determina-
tions. Therefore, what we are doing
now by accepting thig proposal in the
constitutional amendment is really,
once again, to assert, without any
shadow of doubt, that the courts will
have no function in the matter of de-
termining the validity of a constitu-
tional amendment which function is
only of Parliament and of no one else.
This, to my mind, is one of the most
important features of the amendment
which this House is going to discuss
from today onwards for a few days.

Sir, it is not as if this is the only
thing because there are many other
things of very great importance in
the proposed amendments in the Cons-
titution. While it is true that be-
cause of the very nature of the Di-
rective Principles contained in Part
IV of the Constitution, they were nol
enforceable, in fact, one Article stat-
ed that they are of great significance
for making lawg and that they
are of great significance fo1
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the Government in the pursuit of its
policies but they were not enforce-
able. The courts took every opportu-~
nity and whenever a legislation was
undertaken and passed by Parliament
to give effect to these Directive Prin-
ciples, the courts said: “They are not
enforceable and, therefore, the legis-
lation is not good”. There has been
a feeling in the country and here in
both the Houses for a long time that
now, after more than 25 years of our
independence, it is high time that we
set right this situation and once again
make such provisions as will enable
Parliament to pass legislation to give
effect to the Directive Principles and
even though they might in some
cases, go contrary to the Fundamen-
tal Rights, it is nat the Fundamental
Rights which will supersede the Di-
rective Principles but it will be the
Directive Principles which wil] su-
persede the Fundamental Rights.
Therefore, in respect of a challenge
made to a legislation on the ground
that that legislation is violative of
three articles Nos. 19, 31 and 14, that
challenge cannot now be upheld if
the legislation is for giving effect to
any or all of the Directive Principles
contained in the Constitution. This
is for the first time that a provision
is proposed in the amending Bill for
giving a place of primacy to the Di-
rective Principles over the Fundamen-
tal Rights and I think, as you know
the right which is taken in the Direc~
tive Principles in Part IV, opens out
possibilities of undertaking legisla-
tion without any legal difficulty to
give effect to the Directive Principles
of the Constitution. This, to my mind,
is another very important feature of
the proposed Constitution (Amend-
ment) Bill.

.- Then, one more Chapter is being
added which is entirely a new
provision in the Constitution.
Perhaps, it is new in the sense that it
does not exist in many other Con-
stitutions of the world. It does exist
in a few, but not in many other Con-
stitutions of the world. This is the
Chapter relating to the fundamental

\
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duties of a citizen. Everyone has been
thinking that, all along, the emphasis
has been only on the rights of an in-
dividual. The most important part of
any political system where the duties
should have the same, if not more,
significance was ignored. Therefore,
the proposed new Chapter sets out,
enumerates, a list of ten duties, which
are fundamental duties of citizeng and,
which, though not for the time being
proposed to be made enforceable by
penalities, are, to my mind, ag funda-
mental as any other fundamental pro-
visions of the Constitution. This is
another very important feature of the
proposed amendments,

Then, the Preamble is now propos-
ed to be amended and twd words are
proposed to be added, namely,
‘socialist’ and ‘secular’. Not that this
country has not accepteq the objec-
tives of socialism and secularism be-
fore, In fact this has been there for
years in this country. Long ago, Shrj
Jawaharlal Nehru enunciated the
theory of socialism and saig that in
this country, we will have a socialist
pattern of society. The thinking of
al] right-minded people has been on
these lines that this country can pro-
gress only on the basis of sociolism.
Secularism has also b2en made, in
some parts of the Constitution, one of
the important features of our Con-
stitutional structure. Now, for put-
ting it before the country and before
the people with greater emphasis
once again, these two aspects, soci-
alism ang secularism, are being put
in a very important way in the Pre-
amble itself. Some critics have com-
mented that there is no use having
these words in the Presmble. They
have the technical argument that this
is not a part of the Constitution, which
1 dispute. It is a part of the Con-
stitution. It is the Preamble which
really gives you a correct perspective
as to how to understang the whole
Constitution. Even the Courts have
recognised that the Preamble is really
the key to the statute in which it is
placed. If it is the key to the various
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other statutes, it is all the more the
key to the undevstanding of the
Constitutional provisions which are
incorporated in the proposed amend-
ments. Therefore, it wag thought
necessary that we should once again
highlight these two larger objectives
which the country has always kept
in view and which we must always
keep in view in the future also, in the
making of laws, in the performance
of our duties, in the administration
and elsewhere. Therefore, the argu-
ment that it is not a part of the Con-
stitution is really irrelevent. The
main part is that once again we re-
flect the view of the whole nation
that in the Constitution, which is the
basic law of the country and which
is the fountain-head and the source
of gll other legislations, emphasis
shoulq once again he laid on these
two great objectives which our coun-
try and our people have all along ac-
cepted.

Then, there are provisions with
regard to the judiciary. This is an-
other important aspect of the propos-
ed amendments. A lot has been said
about this in the other House and on
other platforms outside Parliament.
I think it is necessary to refute the
criticism which is made that we are
trying, once and for all, to denigrate
the judiciary and that the judiciary
will not have any important role to
play after these amendments are
passed. This is a motivated criticism
with a view to create a feeling of
suspicion in the minds of the judges.

The people who criticise are those
who have a vesteg interest in the
present functioning of the Courts.

But when Parliament takes a view in
this matter, the parameunt considera-
tion which Parliament keeps in mind
is not the interest of some persons or
the benefits which certain provisions
of the Constitution would give to a
small section of the people. It has
to keep in ming the larger perspec-
tive. The larger perspective is 1In
answering the question: What is ‘the
purpose for which the judiciary exists,
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what ig its role, scope and what is its
real function, withi what bounds will
the judiciary function? Experience
unfortunately hag shown in the last 10
or 12 years that in every case, in
every important matter where things
were considered ag very vital from
the point of view of the people at
large and the country, the judiciary
transgressed its limits and entered
into a field which really did not be-
long to it. Well, somebcdy has said
somewhere that the Constitution is
what the court says. But that is not
a theory which is accepted anywhere.
Now the Constitution is what it says
and not what the court says. The
courts will no doubt interpret the
Constitution but will not invent theo-
ries to put into the plain clauses of
the Constitution what is not said in
the Constitution but what is accord-
ing to the political philosophy of the
Judges who import these objectives
or who bring those ideas which are
not there in the Constitution. This
is what is sought to be stopped by
making the present amendments with
regard fo the functioning of the judi-
ciary in this country.

Article 226 jg proposed to be am-
ended ang that was because of the
experience of many years where it
has been found that not only adminis-
tration had becoms impossible but in
many matters where legislation was
undertaken or where executive action
was taken for fulfilling the pledges
which the party in power had made
to the people, the courts intervened
and in their so-ca'led right which
they regard as their right under the
existing article 226, these actions or
these proposals or the Iegislations
were frustrated. This was never
meant to be the intention of the pre-
sent article 226. As we know, many
vears back in g Committes presided
over by no less a person than Pandit
Jawaharlal Nehru a proposal was
made that article 226 needed to be
amended. The words “any other
purpose” are to be removed and the
main reason why it was felt even be-
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fore many years was that even at that
time difficulties had beer experienced
because of the intervention of courts
in matters which do not or did not
legitimately belong to their field, to
the judicial field. Now, it ig not as
if even in the oprorosed amended
article 226 the rourts have been left
with no power. In fact, the power
to enforce Fundamenta] Rights ig still
left open, The power to strike down
legislation if it contravenes any other
provisiong of the Constitution ig still
there. The power to issue one gr the
other of the three or four writs which
are mentioned in that article ig still
r‘etained as it is, but beyond this, the
pewer ig limited. That power is, of
course, to see thuat no illegal action
on the part of any authority which
is a part of the executive authority,
can take place. Thevefore, the gri-
evance can only be that somebody hag
acted illegally or somabuu, has gone
against the provisiors of the law,
And even then a further restriction
is put there that if it js a technical
complaint—there might be some ille-
gality here and thore but that ille-
gality has really not caused any in-
jury to the persuon whs has brought
this complaint, anv injury of a sub-
stantial nature-—High Courts should
not be the place where on mere tech-
nicalities a chall>rge should succeed,
while what was done was basically
right and no complaint could be made
with regard to th2 intention, with re-
gard to the object with which 5 cer-
tain order was maile provided it is
broadly within the framewrok of the
law, Similarly, with regard to the
duasi-judicial or judicial orders there
is power egen now in the proposed
amendment for the courts to inter-
fere if the procedur= in those bodies
has been contrary to law. A further
restriction is added which, I submit,
is a very legitimate restriction, that
even there the decicions of these
bodies shoulq not be set aside merely
on technicalities. If there is a sub-
stantial failure of justice, yes, the
courts still have the. power to say
that that judicial decision is wrong
and must be set aside.
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Now I wonder how sny one cam
reasonably argue that the powers of
the courts are taken away so much
so that the citizen has no remedy. in
fact, it is to leave the remedy open
to the citizen in cases where he needs
the intervention «f a judicial body
that the provision has been made.
But, of course, if there is an alter-
native remedy which ig provided in
the law under which a particular ac-
tion is taken or cn cruer is made, it
is necessary that first that alterna-
tive remedy should ba exhzusted, and
if that remedy iz exhausted, the per-
son concerned should be cuntent with
the final determinatinn which has
come as a result of the sxhausticn cof
that remedy. In such cases a writ
application shou:d h2 completely cut
of place. That i1s *he p-rposal inade
with regard to the powers of the High
Courts. I think 13 scm: cases the
criticism has come—I think it is ab-
solutely unreasr-able—not because
those who make the criticism do not
understand the scope of the proposed
amendments but it has come mainly
because of political considerations
and political objectives. That is what
we have been seeing in this country
for the last one year.

Meetings have been held outside.
True, meetings ought to be held and
people who do not like some parts of
the amendments should be entitled to
say that they do not like the amend-
ments, but certainly we are also en-
titled to know on what grounds they
are opposing these amendments. But
all the criticism has not been at all
on the merits of the proposed Con-
stitution Amendment Bill. It has all
come on general considerations, poli-
tical considerations where people are
told that the Judiciary js now being
finished, that this Parliament has no
mandate, that you cannot do these
things, that you are doing these things
in 5 hurrv. Now what is the mean-
ing of gaying that these things are
being done in a hurry when, for over
a year, a Jong discussion has been
going on in the country on public
platforms, through articles appearing
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in the various journals and news-
papers? And even before this was
done, the Congress Party took the
right gecision to appoint 3 Committee
which heard a large number of
people, and one would be astounded
to find that even this Committee,
which was not appointed by the Gov-
ernment, had before it no less than
4,000 memoranda and a large number
of people had been interviewed; they
hagd come and spoken before the
Committee, given their views. Even
in the recommendations which em-
erged from the Committee, you can
easily see that so many changes were
made from time to time in the light
of the criticism made and in the light
of the discussions which had taken
place before the Committee by those
persons who had appeared before the
Committee. Even after the Com-
mittee’s Report was submitted Gov-
errment looked ini7 the rccommen-
6rtions end made some further
changes in the ligat of discussions
which took place aftsr the introduc-
tior of the Bill 'n the Lok Sabha on
the 1st of Seplember. Meetings were
held with legislators of all parties;
reetings were held wiln leaders of
the Opposition who responded to our
irwvitation to come anq discuss these
ratters with us. And y=t it is said
tkat things are being done in a hurry,
that there has not heen a proper de-
bate and discussion. From the point
of view of these critics, I wunder
when they would regard discussions
as having taken place ang at what
point of time they will concede that
n6w is the time %o undertaks con-
stitutional amendments. But the real
things is.. (Interruption)....what has
emergency to do with this.

SHRI G. LAKSHMANAN (Tamil

Nadu): If you had declared the em-'

ergency as over 2nd allowed discus-
sion, then it would have been proper.

SHRI H. R. GOKHALE: Has emer-~
gency in any way come in the way of
holding the discussion?
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SOME HON. MEMEERS: Yes,

SHRI H. R. GOKHALE: No.

SHRI OMPRAKASH TYAGI:
(Uttar Pradesh): All the seminars
were banned.

SHRI H. R, GOKHALE: Nothing
was banned.

SHRI OMPRAKASH TYAGI: Here
in Delhi.

SHRI H. R, GOKHALE: Listen to
me The real thing is that under the
guise of holding discussions on the
constitutional amendments, some
meetings were sought to be used for
other purposes. But I can say with
cenfidence that every meeting which
really wanted to discuss constitutional
amendments was allowed not only
recently hut even after the question
wag raised for the first time in the
country that the Constitution was
gcing to be amended.

All these argiinents, as 1 said
earlier, were political arguments,.
What prevented, let us say, at least
Members of Parliament who do not
support this? They were not pre-
vented from coming to us and telling
us that this was their objection to
this article or any other article.
What prevented lhem? In what way
the emergency came in their way
excepting to say that you make use
of the emergency to run away from
the fact that there are constituticnal
amendments and run away from the
fact that they themselves were not
united—because of the king of people
whr met on the same platform? 1If
you look at the compesition of this
group, they do not agree on any-
thing excepting opposition to
these constitutional =~ amendments.
I will give one example,
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SHRI G. LAKSHMANAN: It
applies to you also.

SHRI H. R. GOKHALE: You had
-an extreme element there which said
that the right fo property should be
done away with—not that some of
our people did not feel like that, but
I am talking of the platforms on
which these various groups spoke.
On the same platform the people who
"had asserted outside that the right to
‘property should go were speaking,
and on the same platform the other
‘people who had said that the right
to property should not only not go
"but should be further consolidated
were speaking. Now, how can they
agree on that? The point is that on
no political or economic issues they
“were parties which could agree.

|

L

S [IIW GFW AW IT q19 7T
F31 ©rg g fr ogwE ardm o o O
FOSTT & o arfeImET ¥ e
FxaH, gaH ww forsd, s+
gt gifeaie § am o 5 FE-
T sazdz 3w av azg 1 Ay
gy afwT gz g I GFar 39

SHRI H. R, GOKHALE: The point
rreally is that you find an argument
for not coming forward with any
concrete suggestion. If the argument
of emergency is not enough, the
argument is that of detention. If
detention 1s not enough, the argu-
ment is that of elections. If that is
not enough, then the argument is that
there is a great hurry. But no one
comes forward and says which parts
of the present proposalg are bad.
And certainly Mr. Tyagi was not in
detention! What prevented Mr,
“Tyagi from coming and holding dis-
~gussions with us?

St D3R T QW gy orEf
¥ fagy e & ot g7 Y 9T 7
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IrgIgada ¥ §1 § g wasfeafy
A dreT qar fear wTE

I am not the leader of Jana Sangh.

THE MINISTER OF STATE IN THE
MINISTRY OF HOME AFFAIRS,
DEPARTMENT OF PERSONNEL
AND ADMINISTRATIVE REFORMS
AND DEPARTMENT OF PARLIA-
MENTARY AFFAIRS (SHRI OM
MEHTA): Sir, we made the pro-
posal that we were prepared to bring
the leaders out, but then they backed
out from that.

Y HYIW SHTHW JE AT AL
Frzq &7 q1 O FH & FW | gAY
e # aifedz sedt Sm a § 91 &W
feer & @9 garg # 7

SHRI H. R. GOKHALE: §ir, the
real point js that.....

SHRI OM MEHTA: We made the
proposal, but they did not agree at
that time.

SHRI H. E. GOKHALE: Obvious-
ly, the honourable Member is at
great pains to oppose this because he
knows that he hag not taken every
opportunity which was available to
him and his other colleagues who
could have come and discussed these
matters with us. They were invited,
but on general political grounds they
refused to come. But, much worse
than that is that when the other
House met, they came there only to
walk out. They came there and they
turned their backs and ran out of
the House. They wanted to evade
the responsibility of saying what they
wanted to say in Parliament, which
was their responsibility. I take it
that it was their mandate when they
were elected by the people that they
should go to this forum and they
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should reflect what, according to
them, is a view of the general public.
They evaded this responsibility. And
that is why, Sir, I repeat what the
Prime Minister said in the other
House, that non-co-operating with
Parliament is non-co-operating with
the people, That is exactly what they
have done. You find out an alibi for
doing things which you have illegiti-
mately done, and then give these
arguments, general arguments, that
this happened and therefore you
could not come. And, moreover,
when ordinary people—forget the
leaders—who were vitally interested
in a matter like this, gave their sugges-
tions and they wrote to us—and they
are not lawyers; in fact, most of them
are not lawyers but people belonging
to (different professions, teachers,
students and people who are interest-
ed in science and technology—the
people who represent their constitu-
encies shirked their responsibility.
Not only did they come out of the
House, but also they ran away from
the responsibility of saying what they
haq to say in the House. What sense
of responsibility these people have
towards themselves and towards the
people whom they represent in their
constituencies? Thig is an attitude
which anyone who thinks of this
matter carefully will not understand.
And in spite of all this hue and cry
raised about several other political
matters, it is clear beyond doubt to
everyone in this eountry that the ten-
dency to run away from shouldering
the responsibility has been there with
them. Now, Sir, Members of Parlia-
ment who did not support all the
proposals participated in the discus-
sions outside, participated in the dis-
cussions in the other House. They
did not agree with everyone of
these proposals. They made certain
suggestions, We might have agreed
with some; we might not have agreed
with some others. The fact is that
they should discharge their duty of
speaking in the House about what they
think is in the best interests of the
country. It is this duty which these
people have run away from. This i

975 RS—2. i
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the main thing to be remembered in
all these debates which have been
going on for the last one year or so.

I was only mentioning this that
when a situation came in the country
where any further progress can be
achieved only by this, one thing was
clear in our minds that whatever we
do in this country we do it on the
basis that there is the rule of law.
If there is the rule of law, we will
do things if the law enableg us to do
them, But if the law comes in the
way of doing them, it becomes the
paramount duty of Parliament to see
that the law conforms to the wishes
and aspirations of the people. It is
for that purpose that even the funda-
mental law is being amended to see
that no one at any time can say that
something extra-constitutional was
done, that something illegal was done,
And that is the most important stage
at which this Parliament is today, and
that is the most important stage
where certain people have shirked
their responsibility and given all
kinds of excuses by not participating
in these discussions. Anyway, Sir,
it is up to them to decide as to how
they discharge their responsibility.
But the fact remaing that in the coun-
try as a whole, among all sectiong of
the people, the proposals for amend-
ments have been extremely well
received and there is a general con-
sensus. In fact, people have been
complaining that this is something
which should have been done ten
years back, why did you not do it at
that time? So much fis the feeling
that what is being done is so neces-
sary. ‘Better late than never’ some
of them have said.

fl

Now, this is the situation today.
We are seized of a Bill which is of
great significance to our people and
to our country. It is not that im-
mediately after the amendments we
are going to have an Utopia. Nobody
claims that; nobody is so gullible as®
to believe that. The main thing is
that we remove a hurdle or a diffi-
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‘culty ang progress step by step to-
wards what the couniry wants to
achieve in the near future, And that
is the purpose of the present consti-
tutional amendments.

) . | ‘

Sir, I do not wish to speak much
about judicial pronouncements. I
have spoken enough about them
elsewhere. All that I would say is
‘that I hope that even after these
amendments are made, the people
. who are charged with the responsi-
bility of judicial determination will
fee what the feelings of the people
are, that they will bear in mind where
the people want ug to go and why the
hurdles which come in the way of
doing those things have to be re-
moved. If this is done and if people
do not ‘import their political philoso-
phies in their judicial determination,
then I believe no court will function
in the way in which it has behaved
for the last ten or fifteen years. And
people are telling us that you should
not amend the Constitution so many
‘times. But how many times they
have reversed their own judgments,
I would like to know. Has not the
Supreme Court which had twice held
before that Parliament hag full power
to amend the Constitution, suddenly
after a lapse of many years, changed
its view and then said that you cannot
amend it? Now, the Supreme Court
gits as if it is a law-making body.
In fact, in one of the judgments one
of the Judges said, “We not only in-
terpret the law but we have to make
the law.” I am not saying it on my
own; it is part of the judgment in
the latest Constitution amendment
case: “We are not only Judges but
we are law makers”, To this extent,
they arrogate to themselves the
tunctions which for some time the
Supreme Court of America wanted
to exercise but which it does not ex-
ercise now for the last so many years.
But what happens? After 5 long
Iapse of time, until they change their
judgment, so many people have
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already suffered. Cap Parliament.
walit as the Judges can wait? Parlia-
ment cannot wait, These are not
such matters, We are racing against
time. It may be that there are many
things which would have to be done
sooner than later, It may be all
right for people, very big people,
sitting on that high pedestal to say,
“Wait till the Supreme Court takes
another view of the matter.” Surely,
the people are not willing to wait. If
they are mnot willing to wait, it
becomes the duty of Parliament to see:
that the people are not required to
wait and it may do things according
to the law and according to the Con-
stitution, and if necessary, even
amend the Constitution for that pur-
pose. How many times has it
happened? I will give you only one
example where the Fourth Amend-
ment was passed. And everyone
thought that now it was the end of
all the difficulties, The Supreme
Court held that in the case of pro-
perty, you have to pay market value
compensationn. The same Supreme
Court within some months within
less than a year, in another judgment
interpreted this ag to mean that you
need not pay market value com-
pensation. We thought that the
Supreme Court had given the correct
interpretation. But no sooner did the
ink on their signature in the judgment
dry up than they reviewed the whole
judgment and set at mnaught what
they had said only a few months
earlier. How can this go on? How
long can it be allowed to continue?
That is the basic purpose for which
we have to say in unequivocal terms
that it is not the function of the
courts to write the Constitution, that
it is not the function of the courts to
make laws. It is the function of the
courts and the only function of the
courts to interpret the Constitution
not so ag to say that this amendment
should not have been done by Parlia-
ment but to say that this is the mean-
ing read according to the well-known
rule of finterpretation that the inten-
tion of the legislature should be found
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in the words which the legislature
employs and the courts should not
bring in something which is not there
and say “No, no, this is what it was;
this s what it really means”. That
is the difficulty which this country
has been facing for quite some years
and I think this has now come to a
stage where Parliament should have
undertaken this, and this it is now
undertaking. In America when the
question of property rights came,
they said that protecting the existing
rights to property was more prag-
matic. Now the argument of pragma-
tism is used in support of the status
quo. And one of them said “Is
pragmatism a philosophy or an ex-
cuse for not having a philosophy?”
Even in America where there ig grea-
ter devotion to property, people have
been resisting this attempt on the
part of the courts to see that the
status quo is perpetuated and the
country does mnot move forward.
Surely we in this country need to go
much faster than what has happened
in other countries. That is the under-
lying basic idea behind this Constitu-
tion Amendment Bill, Certain other
provisions are also there. I do not
think thisg is the time when I should
go into these details, As I said, when
the various clauses are discussed, if
there is any doubt, I will try fo re-
move that doubt. But these are the
main, important features of the pro-
posed Constitution Amendment Bill
and I am quite sure, Sir, that this
House will take this Bill into conside~
ration. -

The question was proposed.

MR. CHAIRMAN: Mr. Yogendra
Sharma.

oY qinex wal (fagre) @ ety
e, e "@faam @ gfage
yfadl srefaew & | aaadr o R
fiF ofEqat F W@ TG FET A
dfaare shfaa &)1 afs g9 fasdr 20
ga! § 7y dfqa § wAdw ofaqq
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afre g at o Far g A ?
ardt guTIr 3 g S 1950-51
7 gair dwar ...

AN HON. MEMBER: Speak louder.
We are not able to hear you.

sYar=s gal: gunfe gy,
# fades #T wr 91 fF wrdta d@feae
F1 gt afadal =1 sfmm & )
7w ar g & i gara faere ofeasat
& W ax g HIE A il @
T g ufe gud wod gfmng §
wieags 7 frg g ? v & efom
g §Fd 9§ a7 a g AW Ay
grr sl 1950~51 4T am fex
gg dfaem & aurd g1 T g
MT AT eHHIT W F T geawi
wemat =Y, fedwa qaT dfve sarg<ema
AT WY, HIC FIT Teavey wev sfna
gfear et 1 3arg fei faqr a8 ®
ret € fo svgi wicdi dfeny £
woa & s afafan @i gmfay
@ g ¥ w1 afvdw SATd
@l §1 awmfy qgeg- gAId AW
¥ gfqa 7 gt s1 zfora
#al 7 gfogre ver & 1 gmaT
sfaere sfe #ix  afafarae &
= @79t &7 3faRa @l &) o7 STAw
g fr afeaqw gzl ¥ o S5 & e afe-
aqq aare & o @ § 1 ofi@dw &
shaw g 1 wfww saf # afkads mika
gy fafad g & 1 2a% faada aArs
§ afcsdw daaf & fim ¥ ¥ I
agy Fran g fr gar d@faeara ¥ Gagar
7 gfegra dudt 41 sfom g g o
¥ aqzar § fa 3w dust § amdic ¥
faedr 10 a9t § g7 & ow = Ay
%% foram § o fa o avm worr-feafas
arar ;R wfatwarard wfgat « dfa-
9 & ST AT FY wAAT T [
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[ Ftem wral]

#ar for za¥ qmgw ad 1 Ay §
Aiferar wfirardt & foady SRrT 47 gwivs
a7 ag gy wwar &, FfFardr g v
durga =@ F a4ar § A avfa @
qferw wlawry w1 @en A far s
amar g, wfwd gad av® 2w v gafa
Foqq 978 WH ATt T AR
SHAT FT T qGA Fy ATatar & 4@
g yg AfT & @ & fr dfqara §
gfcags grar arfgi 1 & ga qula
gfiarn o wrar agt Jrear g wfAw
TAH ATE-ATH g7 T2 J1G F7 A7 Al 9T
awd § fo Wiaa ard m & wrg BHIY
W H AT TR AT WA YR ZHT 9A
HY Weurd ¥ Ay AE wrfye w7
o mirs wfaars & daT & g9 TS
gt gY <er § @ 3R At 1 wife-

qUHH 8 |
awnfi wgew, g ug & & 37
gast a1 wer faeg #ur € 7 gw miE
& #F awg wdwles owte aTad
ardifeft B srat 747 wgh & WA

o

TH waATA A% wvAr gk § fa o
1o gaf @ HAfagrs madi & gwd 9T
1 GG AT AW F 47 § I AN
F1AA 5], qed fag a3 ° € aW&AST
g Frsadasian T g g 6 2AR
3% % ga% gAAAT gEgeT § AT A 7
gAY %g HEY adifmaw avaed g av
aft ? fged 1o ad ¥ qwadi &
ot o A AAY ZAT ¥ 7 A T E
gaat AF firg a1 AT faadr
qr¥ HaA ¥ g QA g ¥ OuE
g% § ufow Fo ammdar § | qElER
A § W agd wor Ag A& § |
& guaar g fv g 717 ¥ g fa gan
faAey s W wAiA A gaL A €
agl @ AR A AATed HEAT HEg
o @ At g vEH ¥
awy gAY zw § gaedan § Hbd
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gaT™ 3W ¥ WY A dag & WIW @S
A1 § ady T dag M7 faumeaarA
% arqn aryor afee & ara o< Ay
a7 wd § M agd 3 fa faars aa
#1 qrz &1 A% §F 37| AT d 99
faerer qwT & forr aigh & oY swtar F1
sratamt # afafafa £y & v wHaET
£ natsa deqr gidi § 1 A A ]
IaFT 33T qTEe® Fy &1L & | W
7z & fid 38 wAqd § adfeq £14 § AT
zat MR § a@a® ¥ an guil
w33 fafy fadasi &, ga¥ @i 3
wifeqs far & 1 gk gt ¥ 9
agAnt ¥ g@ AT YfwR Ty §
o ug AT 3feds avET =g & fe
e g Ea A Al A S
aTH # < Z AT IAFY A WL A
FT AITETE FAT F 7 SAE Bl A WA
FaT 3 7 WA wam § wamafy agiad;
S BT AR A § swar A A TH-
e | SHAT ¥ ST TEETS s
®T A #A § A siat ¥ 9T TEHETL
T 997 gAY (FT 197 1 F1 AT AT
§1 1971 % wa afa waT H1 weATA
T 714 AT AT I A AFY 4 TO1AAT AT
fir g8 2W AV @EA 49 AIAG A
£\ ghe #E af § ar wiewnEe
Sy 2 ? gw unwk € frogm AW )
aa¥ &t Ay 8 1971 ¥ a8 oY
¢ qg wAAG ofg A §Ag B TNT
AW & o dadi g1 W@ AW F =y
¥ garAq g | & 1971 F WA
afy AT § ST FTORITAT &3 o
F4T T4 HLAT & W) gAA FE AT H-
&1 syret wiasre & 7 ¥ H1E
¥ zTar Gaen fzar ) 98 wEES A
aq @1F a0 7 A3 efa st faerd
qgaq fear | el Agem IEM
farg arq % faT zfa oft 1 < fagrd
agwa  ferm 7 fwm A A E ik
fea s #ix gaEr ardt WA
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F1 Ag¥ T WIAT & AT I §F
af IFX SHET A9 fwar | IAE
T WOm-Td F O AG G0 wAT
€

“It will be our endeavour to seek

reme-
dieg and amendments as are neces-

sary to overcome the impediments

such further constitutional

on the path of social justice.”

T A A S AF WE i
FAGT FT ATy FI WITAT F ATHA
qst g€ oA #I 3@ waEA T hadr
fprr fr ‘SrAT @9 38 A T FA
IaF AT gAra H1E T F41 AT L
WAdT FT ATT FIA A AGIAAIET &
29 geErrEq weAr wEga s omw
qifag .

SHRI G. LAKSHMANAN: M.
Sharma, up to what date the election
manifesto was in force? Is it in
force up to March 19767

Y DR qmt 97 3% afer

ot & gz wg <er Ar f@ AFar
agy 8 ¥erIq ¥ 77 wAwr fqur fa
‘gfgara § daraT 7, FlEag T X
Iq A1 F e I A arartEe 7ie
nrfers wotfa % e’ §0 qAq1 FT ATAI-
At AT F AR FIH 2 F9-
da ¥ qxrar § {5 zq qare wredrg
FAAT F FAA IT HAA FL HIL I a7
qad W & ol dfrea § ar daraq
FI 1

anrify aga; gary wE B
@Et & w wran & f5owdw qear
st F=2 faear 78 § fo gq @ &g,
gH G B E 1 gafraaa = Age
FRAT F ATRA TT T )

[ 4 NOV. 1976 ]

12 Noon i ot

gud {59 19 T J57 F Aqq7 7

3, JAAT FT A3z qrea forar av ? gw

TaAy g f5 wqar # 9fy awe sr
Tt & 5 fa7 At @1 F%7 g7 qmar
FY AIIHT & G G, 5747 T gW wY A
fau Ay F7aT T 2UR a7 § ey fzu,
g R 91T & 3% fag gad %)
A1 FRA 2171 K1 AF g0 AT F qHa
T ? 1971 F wegrafy qwg H
4R FATS NI & {wh ow §av
qFFL AATAT ARACF |

“gag £ watsTar w1 fag aqi=w
e § ALY § g7 Fvwm qv A
gfafesa faar simm =nrfegdr ' 7z wda
AFT g ST FT @AY T yaArerg F
T A, AT IT AT 9T AT A gAv
AT IW FT AT g0 AT 4743 g% F
“Flaq(T q 57 TFR FT GMaT AlAE
2 faa® wag 7 qeqr & Aregq ¥ wfw-
2T FAATHT FIBT KT wIFoAAT HY
maatfsrr, feaw wdtsy anoreg o
mra § FAT 72 @R\ g gar
g 5 zd weT & dagq 3@ fauas
F fru o 2 ) “gAET 0 99 999 W
aitlfx @z 8 0% w@fagm & qeaa
afasrdt art ofeBz § dwgT &
F @93 # wfgrrx /Y g qfqesr &7 4
gfagra ¥ g7 IR F7 gayaT € wfq-
ard g faaw i mmaarfaer ¥ far oy
Frad g1 Qg {5 ag FrEt w1 swaeat
arate® #we wifgs of@ga & &a
¥, 7 i gaa afcfaqt sy difve #
aqar Sad warfaa g arer fafga
At B <81 3 F foy g, g1 AN
g & fo¥ #3 | aamarfasr & fay
ag wrdr g wrar wfEr fw |
AW ¥ 7 dfagra #1 geqrEar AL
fada fagrat & Wi aoT gz F\”
TE A FY IFT FAAT FT gAY ALYV
R § gt qrdf wE oY, w7 qAT

i
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[ avirez waf]
F afg FHIREY w1 gFer g fwoew
dfagry ¥ Y gNgAl F JEa F:;T
@ F1, T w8 H gug
g7 g% fafagt w1 fade 73

2w gear Jted € fadt e &
I AT F, F 9T M § ITAT HT q=wY
FE AITFI FT ATT | AT, AR ITT
2 f faw @ity F1E @er am fr
gfaarr § afas wwaa< w1 981 aaqr ST
qHEATE | ug T &t wEEe s
gar 7 faw wgFe A aar Fgi & ?
gw wfaam & faardf a8 oftrw 9 &
T A€ g8 ar gy afaaT F g
IAT T, AT AW AT gt wgred, .
fagr srreatr &, @ gl d@fagm §
gfas w@aax #r o 7T oy g °
frfta ofT 2 ? IO @I ¢ WY A
dfagm § 78 & &% dfaurm § qag
T I g 1 ar fiox 9w & aey
T AIJFT T AT NI { FAS FT AT
ghr ? zafed gara geT u4g & O
QT F1 gay q§ qerAq ¥ AT ;GAT
walsT §eqT, 7. 7AW A g, S
wag #1 "qfqgm § §MET F9 F7,
af@dT &< &1 "Afgre § B Ay ?
T FTAT B GIET HIART T GAAT
faar g ; wlase gy afas g ar
frT @ arq ox, fea @@ &Y 9%
sgg g 7

TE-T® & AR B I F-—
w@iagrT ga17 ar 95 99W ? CF
aga wgrq fafg-3ar & wara ssmr
for afaam sarT § 1 goq_ wqm=E ?
gram g ! wywed, dfvaw & wq-
AR 883 AR G978 F 5797 Kfam |
AR G AT IIHT GO § AT AT
AR T T® & 957 & 5 §
qArx &1 WP G dIAT & | AT I
g Y 729 {5 O 7477 & 97 9T I979
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T FTH F EH T GO I 989 FX
§ & AT #3F ¥W Wi | By
FRET &Y SHATY AT TCRA FT FqeA
&1 feafq 7z & fr a5 dog dfaam &
AR AR dfam 3w d9e, F -
g ERT ) SAd A AE gEIR g,
AT | AGT HIT § )

g5 @t ¥ w21 fF 3w dog oy
gfasre 7 &, Fwew gmr fedr )
gW S AT wTAEl § 997 Wea §
Far frefl W 2w § =gt a7 @feam fog-
Tew & dae g &1 fowlew q@
fadr gY wran g T @ar < @y o1 =)
g1 gar afaam § frae ared §—
385-386 AT T AT WY ST FI S —
I ST BAT femien & g wwar
g1 Aw g SEE ATW &1 v
gr T & 1 s Q| maafEw, ¢EY
qegagl , WY Frovfaw Fd &r
IrFY § AT g9R wF grar g v S
sewr faw ag B PodY 7 Oy g
TH 9 1 A AR & dfaw
farar sTq

a7 BT o v d@frge
¥ oftzi7 a9 ¥ fou fage-faid
gfes ar fagm @91 FT ST AT
1ftT | gW 3T I FT FHAT 1T
aff & aved 1 ag @ waw St
1, wrae w4 faar o § fr g
afgam & £a w7 g Lo T )
g7 @y § B aE-T%¢ F N a0
¥ wMgat B AR AT TR E
ohEHEl A oAt F1 @ 1 FER
Qo Mo THo & FT0 7T TYY=
TYFAAT F) AT FL QG & | IART A
FhaAF ara § 1 wigw v & fF
e X fraed ™ g m & 7K F OF
q§ 7157 sqaTYT FTAA HIAT AZT & !
FREIA T FAHFIHAT a7) § S 7T
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T FAGT T\ AT gA AT U
Iy ST W@ 7 T TOET gvATEAr
¢ ? gz uew widha noda faat
AT gAY dfagry F AR AT A
qZ FEN &) £B W FERIT
At W aa T3 @, gatex
WIS & 39 gureardy, aafaie sq-
gifas Tsg # a-gulEaard sy
FATE | I FATGT F I, TFaed G
F o, dro Ao Fro F v fagma
frm¥at afyeq #Y arq a7 & @ A7
ady wegar & 1 awfa wEge, gust
et grar g 6 #iad g9 & e
W ag A g WY g1 waAw ow e
oEAT ® A qrav & da-are s
! a1y FwRfedt ¥ wir A fx faaw
fratdy afwg g€ @ | w149 &
Ao F5 AW, FAGT & 19, FYo qTo
Qo ¥ AN, H& T AT YT UF SATE
wr 3, 73 fewroiy favw & 1 wg
faaroity fawm &t 781 8, @a 471 47
A &1 SIAT | TR AIAA AT 8
fr e & g o O¥ @ =T o9
safaar § ot SR &Y Saaifas, @6
qg rIEAT F 5w W § AR
gal =Iqeqr FRW w7 wigdr §
ATAT FEEIRG T FAFAAT &) AT High
A T ! AR g qATe il & v
qure weaETaTedl ¥ §19 gWrAar
zq a1a 9% % gag w1 aaifasr e awwar
¥ Ffaa F¢ faar srw ) gw oway §
% g9 g9 Q1 wrs agi 9T 39 g
& fog § fr dag & gatem-wfirm o,
FAFRI TTar w1 greding a3 |
T T HTAFCRH WA §, 79 Wvee
FN AR Giwdl WF ;AT ST 2,
g R FT gH QA F |

gamty wgea, 38 faa & 9%
quicene Ay & | A qG gAiqna
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Te & | e cgEarag & frfea®
IFW | ifgg faar w7 & i v Ay
wrarfar H17 snfre wifa & e F 9t
ot wfsTrgat § 97 A1 g2 gy stramr o
i@ Fr Wifvy, fifsa qAar waqaar
T99 F IO {09 F1 At w4 F A
34 famt Y afterr s 81 Y Hlagm
g gg faw FT NI @R 9]
gar g & fow & fag wrw =1 Qs
sfaq, qITd w1 W9 WA arenfEm g,
T & 1 HAT AU VBT FA W
arqa 3, frafaw &, fam F o # N
S gl g 9% 7| 99 ®) gAY
#¥ mrawawan gt fogw Nfvg 77 R E
f& garTa qw F %ad waaiEw afw
gaeadY AR g9 fade  swifew
STAdT § | T8 [ W FT gF foorr y2ra
FTAT & | 9R 2 FY TF 90 G 92T |7
Figufem ¥ fargn Afaa § rivga
¥ fad wra qF fawrendy 97§ W@r
&1 7w gfear & Qi RS AAT @
¢ oa¥ gar i w8 fx gfhar v sae
F AT WA AT {AEE A OAR
[t | gg dfawifes quv g &
o & fad Ay AT #Y qe F
oF a9 W 19 § Wi Emy o, 719
7y famr o we fawa 1 arq & S
A 38 GG UGS F 370 AU,
FY wFTeFAT grEqIfOT Y T &) g
I A SATAT AT 1 ATTRF T 7 )
TQ 9T TS 7 FIR G 9% F AR
F A g7 Favaa fao ¥ fifes
wfysTl ux fraws fograt & Josar
T qgar &1 wiaesifea frar s &)
Tg =t =t oy & f fGed far gw
frovr goawi Y gad @ &1 87 77
gfagrT g & F1¢ gufara 98
g M afe 71 gwq, YT 9, 8]
q frssigas araq fear Qv gad o ww

1 (5 30 3w ¥ 9177 A7, GEIAIE AV
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[# aviez waf)

FIAT A AW AW AN F vy LW
¥EFT )

47

agfa agred, ga faor § wifas
waer oft mfest fo7 o F ) AT 9
Afes F<d=at #- 339 & wd HIT
ATl 1 G T F ) g wewr
a1 &, afr 9 § 0 guyr 9w qar
grar 2 1 wfaF17 ¥ a9 Few @y #
X FT F FIT AGFIT T @A F )
x1q Fifers w1 F1 agHT 17 i
FX TR E AT 9% FT TRAT ¢ of1 grsirar
# fr ang & sfawrd #51 g wven
®UHT FIAT | FRG T wFfemr a7
wrfas 7Y 8, 5fF 39 odffeaqr &1 10
I RFAT, FTTR GIZY, 5erq S0
gg 4 futh  Hremfrs ) 4 <
w1feu AT I s3I & A7, sy WA
¥ fugdr afrdoa ¥ gq ¥ o gena o7
aifea fear ar | safrend & g geana
T " #l, HT Tu 97 ggw I F
XY | FAG 24N A aid SF ot 1 @@
ar 4z w31 a1 fx gwal 2w awd
F1 faren % awA wifge | Fow W
T4 a7 R & AT wfyETT o agrar g )
#a9g F1 ST WEamA  Hi anam
FATERT, STRT 87 a7 o307 afs
fafas gaiemt & 3191 1 3@ T F A
faradt #3 8% 97 fodgw 77 0%
gHiferg g € fem a0t  arq
9 4 gq it off W S ¥ w3 fr
g faeie #ifse feag gw gifes
wrel A1 EIfTT 23 G F ) oud wrey
gH qug ¥ IR §, A wraanEy
§ ot 5 Faw el Wfpd @ifr T2
FIOR T & Cofegfea & arat
?E W@ wT uF, Ry o7 oF, fagger

T &F | Tl gy 2few Tud
CIGEAEAN

!
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MR. CHAIRMAN: Shri Sharma, you
have taken thinty minutes.

| Qi - afamfay aga &
gm us gfagrs A w447 T ® F
AR, AT aT1 gama 91 fv Fiede
YA FHE A TAAT Y | HEG FY
AsqtEaT U 398 dI5 7E Ao | afz
TR F mg1T 97 avglafafy.
JUT & ST AT AW HT FAS AEN a9
a1 fF mfsde & ama g f19AT #0
af T ET FT 7F | A AT A e TH
Q1AvaT g | afe gw afamdr Feat F
ara-5T Qs T wy o smer afws,
879 7T GAFT AT A.79 £ )

faq § ox a7 GrAT & /I 93 ST
7z & & difes ofawd & wigfa =
gfasmT werr agy fawrr w1 & ) meefa
% o qifers oL F FTToE & &
"% 3g, gahg & mifeaw afawid §
avgfa 1 wlawrT aF o s
Tt gF sAd € faf qogar s
zax dur gar (& fawd aga sar
1T G111, 4 TIE I THIIT ARGV
fon g #1 @F19e 49 TF 9¢ FET
ST TETYT, 249 HIT 253 A9A ¥ 927
FWAT AT @r 97 | ofFa fee W &g
% FIFE F1I7 & | TEIAT GF 19 GhH17A-
AT AT TAGHT FT TG & ATRIE aF +d),
F1E g g & wiw g afemd
# & nuafy & nfesiw &1 fe £
s w7 awaty w1 gifew afgeT
aeEqT faTEt § 1 W amgd H 3w
fadigrae w1 g7 Ffag

s, A Afew afgard § ¥
el & afgerd 1 framr 3% & gov
qr g aeRld g lgmw e & &
sftwin g g3 & § 59 T &
=1ead & i Atfas wfgwd § ¥ gufa
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% afgsre #t fagmr B wfgg o
7T O AT T qHIAT F T
# oz faar & v 3w * fracgfen
CILGC I I S D B R
fAg, g g o SHA RO
gq frargfer wifwad o S 791 AR
ey & qary fyafen wifwug
7 a7 faar< =uaa fpar qr? I&ar wEy
gn @& v Imy § fx gaw @ fea
¥ gy arw & | Iwd F7 Far w4T AT
¥ fgrgeam g & 4 A€ H AT 4
G WE

“The recommendations of the
Swaran Singh Committee on the
constitutional reformg were, by

and large, supported by the Presi- .

ding Officers. He pointed out that
on certain points, the Presiding
Officers went beyond the Commit-
tee’s report and suggested that the
right to property should not come
in the way of the right to work.”

[Mr. Deputy Chairman in the Chair]

AT, gAY 3 & ATH ERIEE
wifegd v g ggafa &, alcw ax
Fgx & & a8 wedtm agafy &1
T FA TAT F | FF gelfa &
Aifas o & fArem W 0T
e wgAfr & AT gw waEd
St & el ARa (F 0 Ad 7
zaal fama 3@ & gawr @ AdY
Ara st giar % PrdY o7 3w A,
waferr & faam, wmfa &1 =wfyg-
FX Aifws wfgwe Al 1 @x
AR U T # qr afk
FeaAr AT, 9§ qfesweaar ¥ @ off
gufa ¥ #wfasw 5 atfas wfawrx
e 780 By war 1 1928 ¥
qHAr AR ASE  FALT A T 9
oft, fas g # w9 qfEgm
H AL DY AT IAH FE Y qealy
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¥ ofaF &1 wifas  gfeFe ad
AEr TAT AT 1 1933 § FYT ¥
e Fide 1 AGIwT gAr 91, IAT
FAT I TEHT, TET T HETE

TE HAANT AT : 1931 H gAT AT |

Y avtr b 1931 ¥ fg wider
F1 gfgdwa gor a1 A forad qgat
AdTr Fw ¥ AfaF afewd oz gaqm
qre fwar o1, wrw IAT FAY F weAey
&1 37 mifas Afusd ¥ Jearg #
wrefar & afawr w1 aifas afasr s
HIRT AT AT | FITIEAT JET AT IA
TR FT A T4 § | 34T HT IF LRI
#1730 fqadd ? qvw g § 5 qwfw
FT wigsR Afas AFE w0 F AR
dfqum w FZI T AT TAT? AF 1935 F
gfear wee & HaqT FT FAF & 1| A
T 39% grg gt fFar 9 odr
g qAA FT OF gafase wqF &)
gw Mray At & w7y FW fF @
AT & FAF w1 g9 W Afew
AfgF § 39 & fAFE 7

mfgy § oF s 9 w2 FY,
Iraaals s, & wedY @ F7 @
Far | 37 faa ¥ §9 @ 713 § A
aga & @awF § | T #r o sde
g 39 929 & fa7da @m T IR ad
F——rtr faely wwi F v qfoamr;
TER &1 afqam § ITERT W@ FT
afaFrR, TSAT § 48T FT W& FT 98-
afq & faar Kiw AR gforg Fwar, @5
aqT qIX faum qa0 FT qA wAT
FEFET ) 3T AM@T 9 9T YIAR FTEH
FUT, 39 I/ g7 @ fakare ¥ g
A | afFT oF ard & 797 & gy dw
FHIAT ARATE | TIM AT ¥ qe7 § §
iR fo wfaqal ax say ey aar

i
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& gfgarg @ fear & IFH g4
feram T 1 @ SHE EAGT AW g
g7 72w § fr w19 Sfaae F FEAA
<& | Tum WA § s g Awgw §
wrT Y ge wsg faledr T W
qfear 71 o 1 2w red § T faa H o
s qreg fa et gTHRAT F AIAT i
& g wH A A faa fgafas #
A7 gar & s7a7 wa &, If I3 aF AW
ifrg @ | s A A A FAT ARG AAA
ST ¥ gg gegey F AT A B4 CFAT
X A wied wW A €T qA, g
qrgafrs qar e g qar g3
$amr AR qrad s Siqsarat
FY J5z L AT BATE FEAC |

g7 @7 @it ¥ I F g A
¥ war & 7 ¥ e fadefy LRI § |
§ gagywr g BF W AGWARIT TT
arg #r g v gd g7 a7 faarg
wear Fifga £ wsg fadedt ardi & -
Far $rF wita ay AT 70T wdr
e & b vy ghay wiEdt sgm L Edl
¥ g7 T AR AT A frqecT § ag
oy &t § 13 agireadt ¥ A
ol a0 ar fafresy g1 Jm AR
£1% A@ @ TR A{T L7 A K aq
Frr v, A e H g T S WIUS
Fa ey &Y AT 1 TTAL GAT FIT
g f wam w4t SrAg T AT § WA
g5 w5 & IN B AR VK
fqdrefy @t A F ar weg faly
guEdl ¥ ar # gt Hear anr

we3 & @y fafress o My o &1
& qars 30 §, weare @ Trg ot |
qar$ A0 §, FAT AT B F4 A0
g fim wray Afiy & Far7 FAIT |y
1 w27 fpar & AT IT A /AT &
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fg7 ¥ wqd fasen 1 AR WM
sy ¥ fF wa Faaml g @]
QAT FT W47 ORar Aqr Ar @ I
¥ wqq ¥ q-aeg faa o fRpar an
zdr gFR Y wOX 9 797 fFar §, 9@
Tgr & wqq ¥ Aw-Ad 9 fag
o freer & | 9§ 347 G ATAM A
fav T qr fwaT ar | 3AMAT g7 TR
& fr ga waw § o faq fapar § 9a fay
F1 st frmrr T &7 & AR AT 7GT
frrar & g wreTq § wra SRabpTREd
wHEIDT Fr GEET FIIC |

SHRI A. R. ANTULAY (Mahara-
shtra): Mr. Deputy Chairman, Sir,
I rise to support the Constitution
(Amendment) Bill. While support-
ing the Bi'l, I would like to express
my views as briefly as possible. Why
do we support the Bill? Why at all
the Constitution is necessary to run
the affairs of the country? In my
view, an independent and democratic
country hag to be governed according
to the wisheg of the people., If it is
independent, to sustain, support and
strengthen its independence, it must
have some system to work the machi-
nery of the Government. For work-
ing the machinery of the Government,
there are varioug systems. But closer
to our heart, because no better alter-
native is yet found, is a system called
democracy. To strengthen that de-
mocracy, we have adopted the Con-
stitution. Because the Constitution
has to keep pace with the changing
times and hag to reflect the aspira-
tions of the people we have come for-
ward before this august House with
certain amendments go that it moves
along with the people to take the
country forward keeping pace with
the fast developing world at large.
How can anybody say that a parti-
cular type of democracy ig the only
democracy which hag to be adopted
to safeguard the independence of the
country and to take the people for-
ward? There are various types of
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democracies. They have been evolv-
ed through different processeg due to
historical facts. As all of uyg know,
there are democracies in the world,
which, according to some, are no more
democracies. There are democracies
in the world, with variations along
different lines in different clines and
in different times. In our country,
according to me, democracy has to
serve the 80 per cent of our people
who are poor. If the definition of
democracy is ‘rule by majority’, none
can dispute the fact that in our coun-
try, the overwhelming majority con-
sists of those who are have-nots, If
the majority of the people are have-
nots, it should be the democracy for
the have-nots. The Government con-
sequently should serve the have-nots.
The Constitution should also be the
medium of upliftment of the have-
nots. If the Constitution is primary
for the have-nots, should it not refiect
the aspirations and the wishes of the
have-nots? We have been put ques-
tions about the Fundamental Rights.
According to me, Mr. Deputy Chair-
man, this “Fundamenta) Rights part”
of our Constitution serves the interests

of only the minority—numerical mino-
rity of our population. It is all right
to say that each citizen has a right 1o
what is called the Fundamenta] Right.
It is all right to say that each Funda-
mental Right, a citizen can move the
Supreme Court to get enforced; but
how many people can enjoy these
Fundamental Rights is the crucial
question. How many people are in-
terested in “acquisition and disposal
of property”? How many people are
interested in forming associations gnd
making speeches? How many people
are interested in moving from one
corner of the couniry to the other?
These are the freedoms which in my
opinion hardly 20 per cent of the
people can enjoy. The illiterate and
the unlettered, those who have been
semi-starving below the poverty line,
those who have no time for political
contests, these rights are distant of
achievement. The Chapter on Funda-
mental Rights for them is just a
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decoration in the pages of the Cons-
titution, Now, Mr. Deputy Chairman,
these Fundamental Rights which are
only meant for g fraction of the
population are to be enforced under
article 32 of the Constitution. Unless
the people as a whole are educational-
ly, culturally, economically and poli-
tically brought on a par with those
citizens who can enjoy these rights,
these Fundamental Rights remain a
drag on their progress.

Article 32 is added to the Constitu-
tion for the enforcement of Fundamen-
tal Rights, While enforcing the Funda-
mental Rights, the Supreme Court
amazingly glso irieq io create gome
more Fundamental Rights, T will not
quote article 32. Everybody knowsg it
that under thig article 32 the Supreme
Court can be moved tg enforce the
Fundamental Rights. Now Fundamen-
tal Rightg are enumerateq in the Cons-
titution. Nowhere, so far, the Consti-
tution makerg have said that the right
under Article 32 to move the Supreme
Court to get z particular amendment
of the Constitution struck down is also
a Fundamental Right. And yet amend-
ments have been struck down by the
Supreme Court while purporting to en-
force Fundamenta] Rightg under Arti-
cle 32,

Article 13(2) only mentiong that any
law made by Parliament which ab-
ridges or takes away the Fundamental
Right ig void. Does the Constitution
specify the forum by which it should
be declared void? What ig the con-
nection between article 32 gng article
13(2)? Article 32 is there to enforce
the Fundamental Rights ag they exist-
ed at the time when the citizen moves
the Supreme Court for their enforce~
ment; as they occurred in pages, of
the Constitution at the time a citizen
moves the Court. If a citizen feels that
his Fundamental Right has been ab-
ridged or taken away, the Supreme
Court i supposed to enforce the right
against Executive or other authority
but not against Parliament. But the
Supreme Court went a step ahead. It



55 The Constitution
[Shri A. R. Antulay]

said: Not only are we there to en-
force the Fundamental Right under
article 32 but we are also going to
mention which are Fundamental Rights
and which are not. As a result of
that, they in Golaknath’s case extend-
ed the meaning indeed over-stretch-
ed the meaning of the word ‘law’ to
strike down a Constitutional Amend-
ment passed under Article 368. Mr.
Deputy Chairman, let me gay in all
gravity, nowhere in the world a Cons-
titutional Amendment has peen gtruck
down by any court. Thig phenome-
non unfortunately was devised only in
our couniry by our Supreme Court.
That too under the garb of Funda-
mental Rights, under the garb of en-
forcement of Fundamental Rights un-
der article 32. That means, again, if
I may put it in different words, the
law ag it appears in Article 13(2) is
different from a constitutional amend-
ment. Nowhere in article 368 the
word “law” jg mentioned. It ig true
that the word “Bill” is mentioned. I
say, suppose, in article 368 of the
Constitution, instead of the word
“Bill” if the worg “proposal” as it is
in the Constitution of the USA was
used or if the word “resolution” as it
is in some other Constitutions ig used,
would the Supreme Court have cons-
trued that it is also 5 law which can
be struck down? The only mischief,
according to me, because of the poli-
tical philosophy of the Judges who
decided was the word “Bill” which is
used in article 368 and because it was
to be a Bill and though it was to be
passed by a two-thirdg majority on
certain rigiq conditions ag prescribed
under article 368, they thought that it
was 3 Bill passed as Law and termed
it to be “law” as it occurs in Article
13(2). Assuming that to be right with
which I do not agree—that a constitu-
tional amendment ig law. This ig the
question which I would like to pose
to the jurists in this country, to the
Judges in this country, to the law-
yers in this country. You gtarted
with article 32 to enforce Fundamen-
tal Rights. You say that the law un-
der article 13(2) ig also a Fundamen-
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tal Right which cannot be abridged.
Then you said, amendment of the
Constitution is the law and you
pbrought it under the mischief of arti-
cle 13(2). And then you said, any
amendment of the Constitution which
abridges or takes away the Funda-
mental Rightg will be struck gown as
void. And you assumed to yourselves
the jurisdiction to strike down a cons-
titutiona] amendment. So, the only
link between grticle 32 ang article 368
ig article 13(2). Np court can sit in
judgment over article 368 indepen-
dently. Np article of the Constitution,
no provision of the Constitution has
specified that anything done in exer-
cise of the rights in article 368 can
be scrutiniseq by any court includ-
ing the Supreme Court. I hope I have
made myself very clear. I would like
to have an answer to this. It is very
important, according to me, because
it goes to the constitutional iaw
in this country. So, if the only link
between the enforcement of Funda-
mental Rights—that is, Article 32 and
Article 368 the Constitution jtself—
ag saig by Mr. Justice Khanna in the
Kesavananda Bharati case—is article
13(2), when this only link was broken
in the Kesavananda Bharati case by a
clear decision that the worg “law”
jin article 13(2) doeg not include a
constitutional amendment, then how
dig the Supreme Court come to decide
on Article 368? Then how, in what
capacity, under what article, under
what authority dig the Judgeg in the
Kesavananda Bharati case sit 1o decide
the ambit andg scope of articke 368?
Having demolished the only access to
article 368, under whose cover they
had grabbed the power t{o reach Arti-
cle 368 wrongly—the semblance of
some sort of a feeble jurisdiction
having thus been cut as under, there
Wwag ho right vested in the Supreme
Court to say, as Mr. Chief Justice
Sikri said, “Yes, Golaknath’s case is
wrongly decided. We constituted the
larger Bench to review the decision
in Golaknath case. We come to the
conclusion that Golaknath cagse is
wrongly decided. We also come to
the conclusion that the word “law” in
article 13(2) does not include the
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constitutional amendment.” Having
come to this decision, how can the
very Court say, “However, the point
js not important whether Golaknath
case was rightly decided or not”? I
am giving the meaning of the words
of Mr. Chief Justice Sikri, that “we
are not concerneq whether Golak-
nath’s case was rightly decideq or not;
what we are concerned with is 3 big-
ger issue, a more important issue,
whether Parliament under Ariicle 368
hag the power at all”. How can, Mr.
Deputy Chairman, Parliament not
have the power, the Parliament which
under Article 32(3) can empower any
court in this country, including a teh-
sil court, including a district court,
including a High Court, wmost cer-
tainly to enforce the Fundamental
Rights. How can that Parliament be
powerless in the eyes of that court
when powers can very easily be dis-
tribute§ by an ordinary legisla-
tion pussed and enacted by this
very Parliament? And, therefore, Sir,
the point that I would like to urge
upon ig two-fold. Ty sum up, firstly,
the Supreme Court’s decision in
Kesavananda Bharati’s case, of a
“basic structure”, iz without the Cons-
titutiona] jurisdiction because the
theory of law under Article 13(2)
they themselves demolished and
blocked their only path road to reach
Article 368 and under Article 32(3),
they have not cared to see, that their
powers can be vested by Parliament
in any smaller court, including a dis-
trict court.

Now, lastly, in thig connection, I
would illustrate it this way: Suppose
tomorrow Parliament passes a legis-
lation ang authoriseg the district
courts all over the country to exer-
cise jurisdiction under Article 32
for the enforcement of Fundamental
Rights, what preventg those smaller
courts so vested with equal powers
from  interpreting Article 368? If
the Supreme Court in a case under
Article 32 can interpret Article 368,
there is nothing in the Constitution,
to prevent any other court, including
the district court, to sit in judgment
over Article 368. So, in effect, it comes
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to this, that it is not the Supreme
Court alone which is claiming supe-
riority over this supreme body—
Parliament—which represents the will
of the people. On the analogy of the
Supreme Court, even the district
courfs will say tomorrow that Parlia-
ment, while enacting a constitutional
law or passing an amendment will
not be in a position to amend in such
a way, which according to them, is
unalterable in termg of the doctrine of
the “basic structure”. My submission
in this respect is—I am taking a little
more time on thig because I would
like to have some answers. If I am
wrong, I shall be very happy...

SHRI B. N. BANERJEE (Nominat-
ed): Sir, shall I ask Mr. Antulay one
question, since he ig inviting ques-
tions? As I wunderstand, in Kesava-
narda Bharati’s case, some judges of
the Supreme Court held that the power
to amend the Constitution doas not
include the power to glter the basic
structure or the framework of the
Constitution and gbrogate the Funda-
mental Rights altogether. Some other
judges based their decision on the
theory of implied limitation on the
power of amendment in Article 368.
They did not go into Article 32.

SHRI A. R. ANTULAY: How can
they afford not to go into Article 32?
That is their only jurisdiction. If
you have not understood me, it is not
my fault. 1 have very plainly said...
(Interruption). I do not want to
enter into any controversy.

SHRI B. N. BANERJEE: It js qiffi-
cult to understand the theory today
that Article 32 is not a Fundamenta
Right. .

SHRI A. R. ANTULAY: Mr.
Deputy Chairman, Sir, I really do not
understand how I can supply the in-
telligence to him to understand a
simple argument, I never said any
such thing; I said that Article 32 does
give them authority to enforce Funda-
mental Rights as they are and not to
judicially create more like the ‘“basic
structure”. 1 would like to make {f
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obvious and plan again that Article
368 can never be the subject-matter of
judicial review or interpretation un-
less it is relevant. That is my precise
objection. In a case under Article 32,
rather than going into their own scope
conferred by Article 32, they went to
Article 368. They did not go, as you
point out, to Article 32 at all which
they should have. If they had done
so they would have themselves seen
that case under Article 32, doeg not
give them authority to decide on
Article 368, more so after they proke
the only link of Article 13(2).

SHRI B. N. BANERJEE: That is
correct.

SHRI A. R. ANTULAY: Mr. Deputy
Chairman, the relevance of Article 368
cannot be there unless Article 13(2)
comes into the picture because it is
only by putting Article 13(2) into the
picture that Article 368 becomes rele-
vant. If Article 13(2) is taken away,
the relevance of Article 368 totally
goes. And that is why my submission,
Mr., Deputy Chairman, ig that they
could not have attempteq or purported
to decide even by interpreting Article
368, much less to decide on the ambit
or scope of Article 368, unless they
would have shown some connection
that ijn the enforcement of Funda-
mental Rights under Article 32, how
Article 368 comes into play and be-
comeg relevant. They have not shown
it; they cannot show it. My submis-
sion is that *basic structure” decision
is without any  jurisdiction; and if
thig case ig without any jurisdiction, as
I think, why should we at all discuss
much about this so-called basic struc-
ture? I would only say a couple of
things before I close.

The Constitution, as I said at the
Pbeginning, ig meant for the vast majo-
rity of the people of this great coun-
try of ours. If it did not contain in
ity Preamble the words ‘secularism’
and ‘socialism’, perhapg there are so
many reasong for that. “Indepen-
dence” was not the gbjective when
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Mr. Hume started the Congress; the
Congresg then had the objective of
petitioning the Britishers; put years
later, under Mahatma Gandhi and
Jawaharlal Nehru the same Congress
pusheq the Britisherg out. Commenc-
ing with the petitioning and ending up
with pushing wag the growth of
Congress objective. The objective
changed as the times changed, ag the
people progressed. Qur Constitution

also, in the initial stages, might not
have spelt the worg ‘socialism’ or
‘secularism’, perhapg rightly so. Im-

mediately after partition, in the wake
of so many displaced persons coming,
when the entire country was a fire due
to the communal riots, it wag only the
courage of Jawaharlal Nehru which
made him speak the virtueg of secu-
larism. Any lesser person would have
been scared in those dayg to talk of

secularism. It was not includeq in
the Constitution then. May be, the
conditiong and circumstances, then

prevailing, were not favourable. The
split in Congregg in the wake of parti-
tion and immediately after Indepen-
dence, the country could not have
afforded; perhapg the newly won in-
dependence would have been lost.
Pandit Nehru, himself a personifica-
tion of secularism and himself of
socialist conviction must have sensed
that any split would endanger freedom
unless it wag first consolidated with
whatever Congress available. A split
within the Congress over socialistic and
secular lineg immediately after parti-
tion, immediately after independence,
would have meant the loss of indepen-
dence perhaps. So, he laid the founda-
tion for secularism angd socialism. In
1936, he declared his conviction in so-
cialism, and yet a great leader like
Jawaharlal Nehru could not persuade
the same Congress to accept socialism
and he had to put it in the garb of—
if T may be allowed to use that term
—socialistic pattern of society at Ava-
di because the Congressmen who had
to be driven out of the Congress much
later by Indiraji—angd rightly so in the
interests of the weaker sections of the
Indian society—woulg not have allow-
ed him to go ahead. In 1954 a Com-
mittee wag formed and so many



61 The Constitution

amendments including those to Article
226 and others were adopted. I think
it will be a great study to see why
they were not put into effect. Jawa-
harlal Nehru was the lone soldier; he
wag perhaps gurrounded by people in
the hierarchy of the Congress—they
were in positions of power—who be~
cause of hig popularity, because of his
personality were showing lip-sym-
pathy to what he was saying but who
in the heart of their hearts were har-
dened opponents. They would not
allow hig policies to be implemented.
And those were the days when Jawa-
harlal Nehru could never have afford-
ed a split in the Congress. But after
1964—when at Bhubaneswar he sgpelt
out hig socialism as giving the basic
necessities of life to Indian citizens—
he was unfortunately no more; within
a few months thereafter he left us.
And it wag left to Indiraji, his proud
daughter, the daughter of the Indian
Nation, the daughter of India, ancient,
present and future; it wag her task
to bring into effect what Panditji had
visualised at Bhubaneswar prior to
his departure from our midst, In
1967 the people of India, said, “Look
here! we are not going to return the
Congress to power.” And they did
not return the Congress tg power in
many of the States. But the people,
being wise, did return the Congress
in a majority at the Centre because
they knew #that if the same Congress
was not returned in a majority at the
Centre, the country would disinte-
grate, the nation would plunge into
chaotic conditions and ultimately this
country could never survive as a
strong nation. Therefore, they gave
a jolt. Sensing the mood of the peo-
ple, Indiraji impressed upon the
Congress Working Committee in 1967,
they sat for ten days and worked out
the 10-Point Programme. But the
programme wag not being implement-~
ed. The then Congress President in
Faridabad was saying that the public
sector was useless and he talked
everything that went against the 10-
Point Programme adopted by the
Working Committee after ten days of
deliberations. Everybody knows
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what happened in Bangalore. Shri-
mati Indira Gandhi gave a fight, And
the fight was not between Giri and
Reddy. If somebody says so, it is
very wrong. The fight was between
two different ideologies that were
surviving under the umbrella of the
same Congress for many years. As 1
said, they could not be driven out in
the initial stages in the wake of in-
dependence because the country could
not have survived those shockg of a
Congress split during those days. But
now was the time; people were im-
patient for economic betterment.
They had demonstrated as much in
1967 elections. Indiraji as the sole
leader of the country had no option
if the interests of the vast num-
ber of poor were to be served.
The Congress had to make the
choice between socialism ang reac-
tion; between secularism and commu-
nalism. Indiraji courageously at the
risk of her life preferred the poor and
the split occurred. And after the
split, this ‘Grand Alliance’ was form-
ed. And where did these chaps who
were driven out of the Congress by
the people of India find shelter? They
found shelter with the RSS, with the
Jan Sangh. And in the name of
‘Grand Alliance’ there was an attempt
to finish Indira Gandhi personally, as
a political leader, as leader of the
country, as leader of the people. But
people gave a thumping majority in
her favour. She asked for majority.
They said “No. You want to amend
the Constitution. If we give you only
51 per cent, it will not suffice, We
know that Constitution amendments
require a two thirds majority. So we
shall give you more than a two-thirds
majority.” Mr. Deputy Chairman,
the people, in order to bring about
Constitutional changeg as promised to
them in the Congress manifesto dur~
ing the elections, returneq Shrimati
Indira Gandhi with more than two-
thirds majority in Parliament. And
it does not lie in the mouth of those
people to say that their mandate has
expired. Those who wanted the
Gujarat Assembly to be dissolved
within a year after it was elected by
the people, that is four years before
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it had run its Constitutional term,
those who were forcing Congress
legislatorg to resign, those who were
‘gsheraoing’ Parliament, those who
had brought down the dignity of this
very House and especially of the
lower House to the lowest depths of
ignominy by squatting there and
making undignified scenes, they can-
not talk of the dignity of thig House
or of Parliament; they cannot have
any use for elections and they cannot
talk in terms of Parliament or demo-
cracy. And after 1971 and 1972, in
spite of the fact that Shrimati Indira
Gandhi won the Bangladesh war, in
spite of the fact that she raised sky-
high the prestige of the Congress and
of the country and the stature of
India in the eyeg of the foreigner, in
the entire international sphere, what
did we find thereafter? She got the
mandate twice in two years. She
won the Bangladesh war. She was
called Devi by these chaps. There-
after, within a year, what happened?
They suddenly began the Sangharsha
Samiti under the command of Jaya-
prakash Narayan. They wanted India
to be set on fire. They wanted every-
thing good to go down the drain. Mr.
Deputy Chairman, the Railway strike,
the supersession case, all these things
were g pointer to one thing. I would
say this, that it all started with Subba
Rao’s resignation. With due respect,
I would like to put it on record be-
cause this is the supreme body, more
supreme than the Supreme Court. The
conspiracy started in 1967 when the
Chief Justice resigned to contest the
post of Rashtrapati of this country.
The second step was taken in the no-
mination of Reddy. The third step
was taken in the ‘Grand Alliance’. The
fourth step was taken in the Sang-
arsha Samiti. They all failed. And
six» months before the elections were
due—they were dque in March 1976—
they were talking of ‘people’s courts’,
‘people’s assemblies’ and  ‘people’s
Parliament.’ If they did not have faith
in this Parliament, if they did not have
faith in the Parliament that is elected
directly by the people by vote, what
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right do they have now to say that
electiong are now being postponed?
Elections are being postponed wise-
ly so and rightly so. Elections will be
postponed because these gre the per=
song who are rejected by the people.
Here is a leader who is applauded
and acclaimed ag the leader of the
nation. She has to perform her task.
It ig a responsibility which she owes
to the people and she wants to dis-
charge it. It ig not for those peeple.
She is duty-bound to the people of
India. She has promijsed certain
thingg to the people ang Mr. Deputy
Chairman, we have seen that during
the first three years gbout which I
have narrated she was not allowed to
work. There wag obstruction, there
was character assassination and even
her son who is today the darling of
the country ang the leader of the mil-
lions of down-trodden people and
minorities fhroughout the length and
breadth of our country too was not
spared. Day in and day out the
forum of Parliament wag being used
for that purpose. Shri L. N. Mishra
was killed because of their preaching
the doctrine of violence. There was
an attempt on the life of the Chief
Justice Ray. Mutiny call wag given
to the Police anq to the military.
Please compare these with what hap-
pened in Bangla Desh on the 15th
August, 1975 two months thereafter.
But for the Prime Minister’y intuitive
and wise declaration of emergency in
the interests of the people, in the in-
teresty of democracy snd the future
of the country, who can say that what
happened in Bangla Desh was gn is-
olated incident? Ever since our
Prime Minister began to take steps
in the interests of the poor people—
not only bank nationalisation—and
went ahead in other fields and when
those people knew that this country
woulg go forward, there were intern-
ational conspiracieg hatcheg to see
that this country was ultimately bro-
ught down. I would make bold to say
that those conspirators, Mr. Deputy
Chairman, who were doing these
things in this country during
the three years prior to the
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emergency were not doing them
on their own. They were play-
ing to the tune of others. They
were only working to the bidding of
certain persons, certain institutions
and powers who had not taken
kindly to our progress and pros-
perity. Therefore, these are the
amendments to remove hurdles in
the path of progress, in the path of
the poor, these are before the
House. Mr, Deputy Chairmon, ac-
cording to me, to be very honest and
frank, they are not frightening. In
fact they are much lesq then what
India needs today. 1 would ask the
Law Minister whether ultimately the
Supreme Court ghould have the power
to go into this Constitution by way
of interpretation, because, as I gaid,
the word ‘law’ was interpreted to
strike down Constitution. Why
should there be the power for the
Supreme Court to interpret the Con-
stitution? Whv chculd they have the
power of judicial review even of
ordinary legislation? There are many
democratic countrieg in the world
where separate fcrums are created for
the purpose. Nobody can say  that
France is not a democratic country.
There a separate forum is created tor
the purpose of judicial review. Why
should not we also have such a for-
forum? Unless we do it today or to-
morrow I do not know what will hap-
pen later on. In Shenkari Prasad case
in 1951 the Suprerae Court said that
Parliament hag power to amend; but
the very Supreme Ccurt said in Golak
Nath case in 1967 that it has not
that power. Today they may say ‘yes’.
But nothing prevents them from say-
ing gomething different after 5 years
or 10 vears. Therefore the very root,
the very Tbase of their autho-
rity by way of interpretation
and by way of judicial review will
have to be taken away one day or the
other in the interests of the people
of this great country. And judicial re-
view of law is no inseparable part of
a democratic Constitution, France, a
full blooded democracy does not have
it. Mr. Deputy <Chairman, before
concluding, T will only quote {wo
things *rom the American Jurist be-
975 RS -3.
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cause they are very relevant tp this
issue, On jnterpretation in the pre-
face of the Constitution of the USA
prepared by the Congressional Re-

search Committee it says:

“Ultimately the will of the peo-
ple determineg the meaning of the
Constitution from generation to
generation.,..But if in fact the
sentiment of the people is lasting
and deeply felt, then history ghows
that the judiciary must yield”.

I think thig also will be a good con-
clusion to what I have to say. This
is by Lord Halifax pefore Chief Justice
Marsghall:

“A Constitution cannot make it-
self; somebody made it, not at gnce
but at several times. It is alterable;
and by that draweth nearer per-
fection; and without guiting jtself,
to differing timeg and circumstances,
it could not live. Its life is pro-
longed by changing seasonably the
several parts of it at several
times.”

1 p.M.

“©

. A living document is the
Constitution, one amendable accord-
ing to its own prescription, by the
will of the people, yet changeakle
too because the circumstances in
which it must function require an
adaptation of institutions ang a re-
fitting of the modes of dealing with
things.”

Then, Sir, lastly, I will say only
one thing. The eminent historian of
the Supreme Court of the USA,
Mr. Charles Warren has said:

“However the Court may inter-
pret the provisions of the Consti-
tution ....—I repeat, Sir—How-
ever the Court may interpret {he
provisions of the Constitution it is
still the Constitution which is the
law and not the decision of the
Court.”

Now, faced with all thess things, if
we are going to think as to how the
Supreme Court will feel if we make
a law, even an ordinary law then
Sir, I think we can never progress
with the speed that we like. Let
there be a forum like the Supreme

|
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(Shri A. R. Antulay.)

"Council of Judiciary as it is in France

and in many other countries in which
the parliamentarians, the judges and
the jurists are selected by the Presi-
-dent. Let them interpret the Cons-
titution and let them also sce to the
constitutional validity of laws and see
whether the law is according to the
constitutional provisions. I think
that is the basis and unless that is
done, the sovereignty of Parliament
cannot be restored ang the sovereignty
of Parliament cannot be claimed till
an Act of Parliament is subject to
judicial review by a court of law.
Let it be entrusted to such a forum
which is responsible to the people.

Lastly, Sir, I would like to make
one point, I know I have exceeded the
time-limit,

The three wings of the State are
the Executive, the Judiciary and the
Legislature. The executive is remova-
ble by the people and the legislature
is removable by the peoeple. But has
anybody given any thought to the
question ag to how the third wing
of the State, that is, the judiciary, is
removable by the people? Even if the
whole people of India think so, can
they remove one judge?

AN HON, MEMBER: You want
that also?

SHRI A. R. ANTULAY: Yes, 1
.want that, 1 want the judiciary to be
responsive to the urges of the people.
The judiciary has to be responsible
to the people. T am not talking
that it should be to the Parliament or
to the executive. But I am talking ot
the people who are sovereign and
who constitute the sovereignty of the
country. How are you going to make
it? There are other countries like
France where the judges are respon-
sive because this very Council, the
high Council of judiciary, ig entrust-
ed with the task of disciplining the
judges. It also workg as a discipli-
nary Council. Who can say that,
during the past twenty-five years ever
since the Constitution, came into
force, there has not been a single
judge who wag corrupt, even a single
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judge, if so many Ministers, if so
many legislatures, if so many sccial
workers and if so many government
officers, have been held to be corrupt—
may be rightly so? Who can gay that
the judges also, who come from the
same society—they have sPrung up
from the same society—have been
efficiently working? Who «can say
that whatever they have done is
what the Constitution wants them
to; the people of India expect them
to do, requires them to do? But there
has_not been a single case of impea-
chment even though the Constitution
provides for that. There cannot be
any impeachmeni unless a two-thirds
majority is there and it is not very
easy and I know that. They say why
two thirds of judges to invalidate a
law? I say why two thirds of mem-
bers of Parliament to impeach a
judge? 1 think there should be a
disciplinary council for the judiciary
on the pattern of the one in France
and in many other democratic coun-
tries. If a judge goes to the court at
two Q'clock instead of at eleven O
‘clock, what is there to prevent him
from doing it? It the judge behaves
ag they behaved politically in the
Golaknath case and the Keshava-
nanda Bharati case, is there any
forum where these judges can be
judged? If, Mr., Deputy Chairman
Sir, what I say is ultimately upheld—
1 am subject to correction: 7 am a
small man—and it the people of
India consider that Parliament has no
jurisdiction at all, then who is going
to sit in judgment to find out as to
why they have decided it that way
or why so much time of the people
has been wasted and why so many
amendments proposed have been
struck down and why in the Prime
Minister’s case alone it should have
been made applicable?

In the end, Sir, I would say only
this much. The Prime Minister of
this great country, the leader of the
nation, goes to the Court in connec-
tion with her own petition and the
Judge sitting there said: *Nobody

n
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should stand up. It ig only when the
presiding deity comeg here that every
body should stand up.”.

I do not think that any citizen of
this great country could have gone
to the extent of saying that. People
in reverence and honour and respect,
want to stand up when the Prime
Minister comes there. She may be
there 1n the election petition. But
she does not get separated from the
office of the Prime Minister. She is
very much there as a symbol of the
people and of the nation. When the
supersession took place and when
emergency was declared, they went
on strike, does this fit into the judi-
cial discipline? I know of Mahara-
shtra, T know of Gujarat and I know
of many other parts of India. They
went on strike. The Judges called
the lawyers in their chambers and
said; Don’t argue the case, we are
not working in protest. Now if this is
the position which the country has
reached, this emergency has been a
great boon and panacea for the safe-
guarding of democracty. And 1 would
humbly suggest that not only this
emergency should continue, not only
the 25 point programme which is in
the interest of the weaker sections of
society has to bear fruit, not only
the economy has taken an upshot,
but it has to go on much higher. The
poor people, the down-trodden peo-
ple, people belonging to the minori-

ties are not very much interested
whether it is a six-year term or a
seven-year term, whether elections

are postponed by a year or two. In
the past, there have been communal
riots. Now the word ‘Seculiariser’
hag been incorporated in the Pre-
amble to the Constitution. It is only
since emergency that communal riots
have not taken place. Formerly.
they used to take place. Who were
at the back of these communal riots?
No riots since these friends are be-
hind bars! Anti-national activities
are banned. I am very happy that at
least we persuaded ourselves to
bring this in the Constitution. Then
only, secularism can survive thrive
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and flourish in this country. Then only
socialism. can be put into effect. The
common man js not destined to derive
any benefit unless anti-national acti-
vities on the part of parties like the
R.S.S., the Jana Sangh and parochial
organisations are banned. Fanaticism,
whether on the part of the Hindus,
the Muslimg or any other community,
is against the interest of the nation.
Therefore, it is time that it is done
away with. We are going forward
under the leadership dynamic leader-
ship, benevolent leadership, demo-
cratic leadership, of Indira Gandhi
towards certain objectives, and the
pace of progress should not be dis-
rupted. Mr. Gokhale has made a bril-
lifant speech. I am really thankful to
him for having done all this in this
Bill. But in my submission—I may
look 5 little radical—this is not
enough. The Constitution has to e
changed at every interval of time.
Nobody can say that this is the
finality. A Corstitution which 18
static is a Constitution which ulti-
mately becomes a big hurdle in the
path of the progress of the nation.

With these words, Sir, I support
the amending Bill.

MR. DEPUTY CHAIRMAN: The
House stands adjourned till 2 p.M.

The House then adjourned
for lunch at eight minutes
past one of the clock.

——

The House reassembled after
lunch at {wo minutes past two of
the clock, Mr. Deputy Chairman in

the Chair.

THE CONSTITUTION (FORTY
FOURTH AMENDMENT) BILL,
1976—contd. ’

SHRI B. C. BHAGWATI (Assam):
Mr. Deputy Chairmean, Sir, I am a
person who is the least competent to
deal with the Constitution from the
legal point of view. I can only speak
as a Jayman and as an old worker
who claims that he knows something



