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(No honourable Member dissented)
MR. CHAIRMAN: Permission to
Temain absent is granted.

THE CONSTITUTION
(FORTYFOURTH
AMENDMENT)
BILL
1976—contd.
MR. CHAIRMAN: Dr. V. B. Singh
had not completed.
DR. V. B. SINGH: Sir, I had barely
spoken two sentences last Friday and had
demanded the extradition of certain
persons who were carrying on anti-India
propaganda from the American soil. I did
not identify those persons. Here are two
letters in my hand. One is by Ram Jethmalani and the other two names are
illegible. But I am passing on these letters
to Shri Om Mehta. The second is the
domestic source. It is an appeal by the
Citizens for Democracy. I would not
have taken any notice of this appeal since
it is an 'appeal on behalf of a Committee
which does not have any address. But
since the signatories are headed by Shri
M. C. Chagla, one of our former
Education and External Affairs Ministers,
I have "to make only one submission that
when Shri Chagla was Education
Minister, he was campaigning throughout
the country. He met us in Lucknow and
appealed to us to campaign that education
be made a Concurrent Subject. At that
time this campaign failed. Now, he
should see the success of his old
campaign materialising in the amending
Bill.
The second objection raised is that
there is no mandate of the people. Sir, I
will only read out an extract from the
1971 Election Manifesto of the Indian
National Congress—
"The nation's progress cannot be
halted. The spirit of democracy demands
that the Constitution should enable the
fulfilment of the needs and urges of the
people. Our Constitution had earlier
been am-, ended in the interests of
economic
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development. It will be our endeavour
to seek such further constitutional
remedies and amendments as are
necessary
to
overcome
the
impediments in the path of social
justice."
So, it will be seen that the mandate is
not time-bound. Only th3 accusation can
be that the Congress has been late in
bringing forward this series of
amendments.
Then, Sir, the third objection is on
constitutional grounds. Here, I would
like to read out a small portion of article
368—
"Notwithstanding anything contained in the Constitution, Parliament
may in exercise of its constituent
power amend by way of addition,
variation or repeal any provision of
this Constitution in accordance with
the procedure laid down in this
article."
So, it is a comprehensive power to
change or alter or subtract or add any part
of the Constitution including the
Preamble, and in exercising this power,
Parliament is only exercising its
constituent powers. And it will be
fulfilling the needs of the so-called
Constituent Assembly. Therefore, the talk
of a Constituent Assembly is redundant.
A Constituent Assembly— from the way
the talks had been going on—will mean a
reversal of the progress in the field of
socio-economic justice that has been
registered because a series of questions
like the privileges of the Princes, the
privileges of the ICS and property, all
these will come. My second objection to
this idea is that the talk of a Constituent
Assembly, when Parliament assumes the
constituent power under article 368, is a
negation of the powers given to the
supreme authority in the Constitution.
Thirdly it also shows a lack of confidence
of some Members of the Parliament.
They are not sure, in talking of a
Constituent Assembly, whether they are
competent to amend the Constitution or
not. And this is because of the fact that
they are ignorant of the existence of the
con-
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[Dr. V. B. Singh]
stituent power in article 3C8. My last
objection to the idea of a Constituent
Assembly is based on the point that once the
Prime Minister has cleared the ground, to talk
of 3 Constituent Assembly j3 a disrespect to
her, if the talk is not tantamount to a vote of
no confidence.
Then, Sir, they say we can amend the
Constitution but not the Preamble, as if the
Preamble is not a part of the Constitution.
The Constitution can be amended in its
totality, including the Preamble.
Then I come to the last point, what has
been called the 'basic structure'. Nowhere it is
defined and what is not denned need not be
talked about. It is a figment of imagination
and should be dismissed as a hallucination of
some people.
Then there are some people who say that
there should havs been some legislation
relating to, let uu say, the deletion of the right
to private property, the guarantee of
employment, the curtailment of the privileges
of the IAS and provision for a society free of
exploitation. My submission is that at this
stage of our social and economic
development, it jg not a question of deletion
of tbfi right to property as such but a Question
of deletion of the concent-ation of private
property in defiance of the provisions made in
the Directive Principles of State Policy. And
precisely for that, powers are being taken to
see that writs do not corns in the way. Any
other provision will create a misunderstanding
in the sense that political education or the
political apparatus of the Government and of
the parties which are for socialism is not
geared to the need in the sense that people can
be properly educated so that they may not
misunderstand such a provision as they have
misunderstood certain other provisions. So far
as the question of guarantee of employment is
concerned, it is a question primarily of
eliminating poverty and unemployment Then
automatically the question of guarantee of
employ-
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ment comes in. So, unless we generate the
resources needed to fulfil those promises, we
cannot make them as, for instance, in the esse
of compulsory primary education, which has
not been fulfilled during the last 27 or 28
years. So, what is the fun of increasing the
number of promises which will remain
unfulfilled because the resources do not
permit their fulfilment? (Time bell rings). Sir,
in-the Preamble has come the word
"socialism". Talking on the Second Five Year
Plan on the 23rd May, 1956, Pandit
Jawaharlal Nehru said in the Lok Sabha—
"What do we mean when we say
'socialist pattern of life'? Surely we mean a
socity in which there is-social cohesion
without classes, equality of opportunities
and the possibility for everyone to live a
good life."
Elaborating this idea, the Second Five Year
Plan and the Third Five Year Plan have said
what socialism means. There it is <said—
Essentially ... the basic criterion for
determining the lines of advance must not
be private profit but social gain, and that
the pattern of development and the
structure of socioeconomic relations should
be so planned that they result not only in
appreciable increases in national income
and employment but also in greater equality
in incomes and wealth. Major decisions
regarding
production,
distribution,
consumption and investment—arid in fact
all significant socio-economic relationships—must be made by agencies informed
by social purpose. The benefits of
economic development must accrue more
and more to th« relatively less privileged
classes of society, and there should be a
progressive reduction of the concentration
of incomes, wealth and economic power.
The problem is to create a milieu in which
the small man who has so far had little opportunity of perceiving and participating in
the immense possibilities of growth
through organise effort is
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enabled t0 put in his best in the
interests of a higher standard of
life for himself and increased
prosperity for the nation.
My conclusion is that these objecves which have been laid before the
Parliament in the Second and Third
Five Year Plans have been approved
almost unanimously. The attainment
of iihes-e objectives, however, has
been
hindered because of certain legal im
pediments and those hindrances are
now bern^ removed. Politically, the
Government
has
greater
responsibility
to see th;:t these goals are reached
after removing those legal impedi
ments
which
have
hindered
economic
growth and distributive justice thro
ughout the country. This is not the
last series of amendments. This is
one of the series of amendments and
more amendments will have to be
brought in case the country has to
march quickly on the path of socia
lism.
'; '
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happy that workers' participation in j
management and legal aid to the poo*
have been given a place of pride in the
Directive Principles. Where workers'
participation in management has been
ensured, the report says that production
has gone up up to 17 per cent in many
industries. That is why it is necessary to
bring in this thing in the Directive
Principles. Nothing is going to succeed
without the emotional involvement of the
working class. If the working class is not
treated as partners in any enterprise or
industry or undertaking, no progress in
the economic field is likely to take place.
I am sorry to point out that though some
unions are talking of co-operation,
actually they are resorting to strikes and
closures of industries are taking place.
Many things have happened which could
have been avoided and settled by
peaceful means. Sir, if we want this
Republic of ours to succeed in improving
the standard of living of our poor people,
it is necessary that the industrial working
class which is a big brother of the rural
working class whose conditions are very
bad, should ensure industrial peace for 10
years. The employers should try to settle
disputes with the willing co-operation of
the working class. We want to have
socialist democracy. Nothing can succeed
without work. Swami I Vivekananda has
said, "Work is worship". There is no
clause about duty to work even in the
Constitution which we have framed. The
duty to work has been given a place of
pride in many countries including the socialist countries. There is a chapter on
duties in many Constitutions of the
world. I will only read article 130 of the
Constitution of the Union of Soviet
Socialist Republic. It. says:
"It is the duty of every citizen of the
U.S.S.R. to abide by the Constitution of
the Union of Soviet Socialist Republic to
observe the laws, to maintain labour
discipline, honestly to perform public
duties and respect the rules of st-ciety."
SHRI S. W. DHABE (Maharashtra):
Mr. Chairman, Sir, this is a historical
occasion when we are considering
amendments to the Constitution having a
number of important basic principles for
the governance of this country. As one
working in the trade union field, I am
extremely

Sir, so far we have given emphasis on
demand-oriented trade union
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novement. But with the emergency and
the Twenty Point Programme, a »ew
thinking has come up. The trade inions
have come to the conclusion that unless
the trade unions discharge their
obligations towards the society, their
own problems will not be solved.
Therefore, it is the duty of everyone to
work
and
maintain
discipline.
Fundamental Rights cannot exist without
the Fundamental Duties. Therefore, Sir,
when the duties are prescribed, Shri C.
K. Daphtary, who is an eminent jurist,
was saying that for the people who are
already know, ing their duties, why the
duties should be prescribed. If the duties
are now prescribed, penalties must be
provided. If penalties are not provided,
then the preventive detention 's likely to
be used against them for the failure of
duties. Sir, I think, the whole thinking is
pernicious. If you read our Constitution,
it is not that duties are prescribed now for
the first time. Duties have been
prescribed for a number of functionaries.
It is known, Sir, the Attorney-General's
duty is to give advice to Government and
other officers. Still, Sir, we provided in
article 76(2). The duty of the AttorneyGeneral is to advise the Government and
other public officers. If the duties are
prescribed for the Attorney-General; for
the Chief Ministers, for the Chief Justice,
the august office of the Prime Minister
under Articles 76, 167 and 78 for the
Union under article 355 to maintain the
territorial integrity of the country, Sir,
there is no reason why the duties cannot
be provided for the citizens who required
to be known about their duties. Under
these circumstances, I feel, Sir. that the
Chapter on Fundamental Duties is very
important for further progress of the
country.
Sir, the second question which I would
like to deal at this stage is this. Tt was
stated that in tho Golak Nath's case and
thereafter, the Supreme Court has
decided out of fear that because the
Constitution will be amended, they
should preserve the Fundamental Rights
and other basic features.
Sir, if you
read the pro-
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visions of the amending Bill of the
Constitution, no change has been made in
the basic structure or the formulation
which has been said of the basic structure
in the Kesavanand Bharati's case. The
freedom of the individual and the dignity
of the individual is not affected at all.
The federal structure and the secular
form of democracy which are said to be
the basic features of our Constitution are
not only not touched or abridged but they
have now been enlarged and secularism
has been given an important place in the
Preamble* of the Constitution. Therefore,
Sir Kesavanand Bharati's case is, I think,
wholly irrelevant. Some people talk of tie
Constituent Assembly. From the tine of
the Golak Nath case, a minority view is
that Constituent Assembly is not
contemplated by our Constitution. I will
quote from para 270 of the judgment
given by Mr. Justice Ramaswami.
It
says:
"There is also another aspect of the
matter to be taken into account. If the
Fundamental Rights are unamendable
and if article 368 does not include any
such power it follows that the
amendment of, say, article 31„ by
insertion of articles 31A and 3 IB, can
only be made by a violent revolution.
It was suggested for the petitioners
that an alteration of Fundamental
Rights could be made by convening a
new Constituent Assembly outside the
frame-work of the present Constitution, but it is doubtful if the
proceedings of the new Constituent
Assembly will have any legal validity,
for the reason is that if the
Constitution provides its own method
of amendment of the Constitution, the
proceedings of the Constituent
Assembly will be unconstitutional and
void."
Therefore, Sir, when we have got the
power, when a constituted body has got
the power to amend the Constitution and
that power is plenary and untramelled,
article 368 is the complete answer. This
Parliament is supreme in all matters of
amending
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Therefore, there is no substance to say
that we should convene a Constituent
Assembly for amending any provisions
of the articles of the Constitution.
Sir, I would like to say a few words on
the different provisions which have been
included in this amending Bill. Sir, first
of all, I would like to say about clause
17. It amends the term of office of the
Lok Sabha—it is proposed to extend it to
Six years. Sir,, this, I think, is incomplete
in itself. There are others also, the Rajya
Sabha, and also the office of the
President, the Vice-President, whose
term was coterminous with the Lok
Sabha. If the Lok Sabha's term is to be
for six years, theirs should also be for six
years. Similarly,, Sir, article 83 of the
Constitution provides for the term of
Members of the Rajya Sabha. The
Members of the Rajya Sabha, or the
House of Elders, have always a term of
one year more than the Members of the
Lok Sabha. I do not know why the hon.
Law Minister has not considered, or has
ignored, this aspect of the matter. I think
article 83 (1) should be suitably amended
so as tc provide for a seven-year or a
seven and a half years term for the Members of the Rajya Sabha.
SHRI BHUPESH GUPTA (West
Bengal): So many Members have also
come to me who support the proposition
that here the term should be 8 years or 9
years. Of course, I do not support it.
SHRI S. W. DHABE: When we talk so
much about non-discrimination, I feel
that discrimination should not be made in
extending the term of the two Houses.
(Time bell rings.) The last thing which I
would like to suggest is that article 226
of the Constitution has been made
nugatory. Clause (3) of amended article
226 provides that no petition for the
redress of any injury referred to in subclause (b) or sub-clause (c) of
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clause (1) shall be entertained if any1;
other remedy for such redress is provided
for by or under any other law for the time
being in force. I feel that this clause
should be omitted so that persons can go
to a High Court for the enforcement of
their* rights under article 226.
Lastly, Sir, I would like to say one thing
about the industrial tribunals which are
proposed to be constituted. The clause
enumerates a list of matters which are to be
transferred to these tribunals. There are some
matters which can be heard by a single bench
and some are being » heard by a Division
Bench. If all these matters are transferred to
the tribunals, then they cannot be taken to a
High Court. I would therefore request the
Law Minister to carefully consider all these
aspects.
(Time bell rings.)
Then, Sir, we have vast judicial talent
in the country but there is no judicial
training given to them. Unless we impart
judicial training, we cannot have good
judges and committed judges. This
important aspect of the matter has not
been considered up-till now and I appeal
to the Law Minister to provide a judicial
training programme for the
judicial
officers.
Lastly, Sir, I would like to say that....
MR. CHAIRMAN: No, no. If you go
on like this, others will take advantage.
SHRI S. W. DHABE:....Let us all
commit ourselves on this historic
occasion to the welfare of the working
class and poor masses, who are the real
masters of the society. Thank you.

29

Constitution (44th

[ 8 NOV. 1976 ]

Amdt.) Bill, 1976

30

human and suppose what they did to be
beyond amendment. Laws and
institutions must go hand in hand with
the progress of 1he human mind. As
new discoveries
. are made, new truths discovered, and
manners and opinions change witih the
change of circumstances, institutions
must advance also, and keep pace with
the times. Each generation has_the
right to choose to itself the form of
government it believes the most
promotive of its
. own happiness. A solemn opportunity
of doing this every 19 or 20 years
should
be
provided
by
the
Constitution."

"Constitutions are drafted with the
intention that they should endure and
that the societies which they serve
should endure.. Can any Constitution
bind a nation down for ever?"

Mr. Thomas Jefferson said:
"Some men look at Constitution
with sanctimonious reverence and
deem them like the Ark of the
Covenant, too sacred to be touched.
They ascribe to the men of the
preceding age a wisdom more ti»an

"A Constitution embodies the
traditions and aspirations of a people.
But it is more than a manifesto, for it
provides the legal instruments for
transplanting ideals into practice. It has
to provide solutions to problems
inherited from the past, those inherent
in the present and those likely to
emerge in the future. Flexibility and
responsiveness are the essence of any
living social organism."
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SHRI
JANARDHANA
REDDY
(Andhra Pradesh): Sir, I rise to support
this historic Forty-fourth Amendment
Bill moved by our Mr. Gokhaleji.
Recently, Shri Om Mehta in a letter to
us, to all the Members af the Congress
Party in Rajya Satoha, said that we all
should consider it as a Drivileee to be
able to associate
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ourselves with such important amendments of Constitution aimed at ushering
socio-economic transformation of our
society. I entirely agree with him and so,
I have no hesitation in thanking the
leadership of Shrimati Indira Gandhi for
giving us this opportunity of performing
this historic duty.
Sir, I have heard with great attention
the speeches made by the Members from
our side as well as from the Opposition
side. I do not find any single Member
who came out with the view that the
Constitution does not require any
amendment. Generally, we hear two or
three remarks, i.e., what is the great hurry
in bringing forward these Constitution
amendments and can we change the basic
structure of this Constitution? These are
mainly the two aspects that we hear both
in the House as well as outside. Sir, I am
neitiher a legal pandit nor a Constitution
expert to speak much about this but I can
only project the views of the people
whom we have met recently and with
whom we have discussed about these
Constitutional amendments. Everybody
knows, there are three main pillars of our
parliamentary
democracy,
i.e.,
legislature, executive and judiciary. The
main ptarpose of bringing forward these
amendments to the Constitution— every
one knows—is to see that these pillars
functioned harmoniously in order to
achieve the desired objective. A
Constitution of a nation is the amalgam
of historical experience and its
aspirations for the future. The
Constitution enunciates the ideals that the
nation promises and pursues. In any
developing country like ours the
aspirations of people will be more and
more. Today, I can say that there is a
kind of urge in a common man, in the
poor, to come up,, to lead a better life and
break the barriers of poverty. The
leadership has decided to meet this
challenge. And the culmination of these
two is the present amendments.
977 RS—2
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Unfortunately, some of our people are
looking at these amendments from a
political angle and they are opposing the
amendments. Some people in the House
have said that the amendments are being
made in a hurry and they simply say
there is no reason to pass the
amendments. They accept that all these
amendments are aimed at bringing about
a socio-economic change in the country
but, at the same time, they ask, why
hurry? Where is the hurry? They want to
hurry up elections,, hurry up lifting of the
emergency but not to bring about a
socio-economic change in this nation.
Sir, our revered colleague, Daphtary
Saheb, has mentioned that we, the
Members, have not gone and spoken to
the people about these amendments. Sir,,
I am sorry to say that it is not correct. In
recent years, perhaps, no amendment or
enactment has received such wide
publicity in the nation as this one. It was
discussed both on the platform and in the
Press, and whenever we had some
conferences, people came and questioned
us on so many issues and we invited
experts to answer them and we ourselves
answered them. It came in the Press and
if somebody says that we have not met
the people and let them know about these
amendments,, it is rather an unfortunate
statement.
Sir, much was said about the basic
structure of the Constitution in this
House. As everyone says, no one can see
any basic structure in the Constitution.
But there is only one tiling that we can
see there and that is ihe basic objective
of the Constitution, that is, the maximum
good for the maximum number of
people. And to achieve this objective, it
is the political power which has to
decide. But, unfortunately, in our
country, it ii the Judiciary or the legal
pundits tha( have taken this up and they
are discussing these amendments as if
thej alone are concerned with them.
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Noon
Sir, I do not want to comment on the
Judiciary,, but there is one thing I can
say 1 accept Borooahji's suggestion, in
view of the experience we had, that there
is an immediate need to restructure our
Judiciary and our legal education. Unless
we do it, we cannot expect much change
in the thinking of our legal luminaries.
Sir, Parliament is constantly exposed
to public opinion and to the challenge of
socio-economic urges. That is why
Parliament,, wherein the sovereign will
of the people is reflected, is given the
constituent power k> amend the
Constitution. Any amendment of the
Constitution, duly enacted, will be as
much a fundamental law as is the rest of
the Constitution. No question, therefore,
can arise of its validity being challenged.
This places the matter beyond doubt. It
has been proposed that article 368 should
expressly state that any amendment of
the Constitution shall not be called in
question in any court of law on any
ground.
Sir, we are faced with the acute
problem of the alarming increase in our
population. Tlfais amendment giv63
scope to control it and the Government is
doing its best to control the population.
That is why we have given a place to
family planning in this Constitution
Amendment.
Then, Sir, we had to think of the longrange aspect of getting education into the
Concurrent List and the educationists are
expecting much on account of this thing.
It is a State subject. Whenever we raised
something about the educational system
in thig august House, the Government
used to s&V that Parliament has no
jurisdiction over the State subjects. Now
we c«n do something to bring about a
kind of uniform educational system in the
country. Similarly, Sir, I am of the
opinion that Health should also be
brought under the Concurrent List in
future. And, Sir, I want to remind the
Government that the people
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immediately after the amendment of the
Constitution are expecting something
from them, to bring about certain
changes, and so the responsibility of the
Government has enhanced by amending
the Constitution. Finally, Sir, when
Dhabe Sahib was mentioning about
enhancing the term of the Rajya Sabha,
so many people were happy-But why
permit them to tell the same in the same
House? Our revered leader might have
observed it—she was present;—that this
is the mind of the Members. This is what
I want to bring to her notice.
Sir, I once again feel it is a privilege
for me to stand before you and speak in
support of this amendment of the
Constitution.
Thank you.
THE PRIME MINISTER (SHRIMATI INDIRA GANDHI): Mr. Chair
man, arguments have been adduced by
some honourable Members for not pro
ceeding with the proposed amend
ments. Our friends opposite have
challenged, in the House and outside,
the mandate 0$ the present Parlia
ment, alleged the absence of a national
debate and have made the extreme
suggestion of a referendum. They
have alleged that the proposed amendments are intended to legitimize emergency, emasculate the Judiciary and
Parliament, weaken the federal structure
and take away the safeguards for
individuals and minorities. Most of these
points, and others they have made, are old
familiar ones and have been repudiated
and explained time and again. These
groups and parties have raised their
voices in this alarmist manner whenever
any Constitutional amendment was put
before Parliament. They are not bothered
about the contradictions in their arguments, or those that exist between the
points of view of their different groups.
Some people are said to be "so
conservative that they believe nothing can
be done for the first time". But we are not
even being original. We are acting in
continuation of, and in consonance with,
the intentiona of
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our Constitution makers. Tfae historian
Brogan describes the U.S. Constitution as
having "acquired a patina of age that
discouraged the irreverent hands of the
renovator. Almost from the start, it was
put into the care of a priesthood, the
lawyers, who from time to time, have
opened the Sibylline Book, and told the
multitude what was the judgment of the
ancestors on situations, which it is highly
improbable that the ancestors had ever
foreseen." Is this what we want for
ourselves? Right at this moment,
discussions are going on about
Constitutions in many countries, notably
in the United Kingdom and in the United
States. In one, the question has arisen
whether the type of democracy they have
can continue. Some have advocated the
sort of measures which we have taken;
others, that powers of Parliament should
be limited. In the USA also—I am receiving a number of letters and reading
articles—these questions are being
debated, whether the power should be
more or less or how to have the
flexibility which enables legislative
bodies to keep pace with the changing
world. In the other House, some parties
chose to stay away from their
responsibility. They sensed their total
isolation from the people by the masisive
support which the Bill received in the
Lok sabha. I am glad to see that in this
House they have participated! in the
discussions. But what they said shows
again, how out of tune thisy are with the
present times. They only appear to take
part but remain aloof from what all of us
are trying to do together. This is not
astonishing. Did the threat to democracy
in India not come from the actions of
some of these very people? What have
these desparate groups in common escept
a lack of faith in our people and towards
our democracy and our ideals?
As I said earlier, most of the points
that have been made have been replied to
and have been dealt with from our aide.
Many hon. Members have made valuable
contributions. I
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should like to make special referenc< to
Shri Borooah's speech. It was comprehensive. He dealt with brilliance and
humour, with all aspects of the question.
This was expected for he has been most
intensely involved will the drawing up of
these amendments Himself widely read,
he has added tc our education and
introduced us tc the thoughts and words
of eminent writers and thinkers, men of
politics and men of law. I might add that
he has just loaned me a book from which
there will be some quotations in my
speech.
He made some suggestions about legal
education which I hope that Law
Minister will look into. He also rightly
praised the Judges. Sir, there is a rumour,
I do not know what to call it—being
spread that we are against Judges or
against the Supreme Court. The Congress
President went out of his way to express
our view with clarity. But I also would
like to assure this House and the world
outside that no such feelings exist in our
minds and a wrong meaning has been
read into what has been said by some of
my colleagues. It is 'entirely wrong to say
that we are against the Judges. Shri
Daphtary especially dwelt on this point
and he also said that I had wielded the
big stick in my speech in the Lok Sabha.
I cannot understand or recall which
phrase he found in my speech which
could possibly have given such an
erroneous impression. I did not say
anything against them nor did I intimidate anyone. This is an example of
how words and expressions can be
distorted and then these distortions are
repeated by word of mouth Honourable
Members must have noticed that I do not
believe in generalising. Therefore, I
rarely speak of Judges or for that matter,
of people of other vocations and
professions, as if they were separate
species. I know that there are individuals
in each group; there are good, had and indifferent people. There are many— I
would say most—good Judges and good
judgments. But it was the ex-
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[Shrimati Indira Gandhi] ceptions which
created particular situations which had to be
dealt with. Hence, we tend to draw greater
attention to such judgments. Most Judges do
not jump into the political arena. But one did.
These acts highlighted the dangers we face. In
a way, we can be thankful to Justice Subba
Rao for he brought into the open, something
that was long festering under the surface. He
drew our attention to the threat. Some members of the Judiciary and some of the socalled intelligentsia, have expressed their
views on democracy, Shri Borooah spoke
about them also. May I ask in all humility if
they considered the advocacy of murder and
violence, the neglect of their studies by school
and college students, the nonfunctioning of
Government employees to be part of
democracy? And if not, what prevented them
from expressing their views when all this and
much more was happening? Surely, they were
not unaware of the incitement to the police
and the military not Only not to obey orders
but actually to mutiny, or of the Jan Sangh
leader's announcement that politics would be
taken "to the streets". Just now my friend
opposite, Shri Bishambhar Nath Pande, has
dealt at some length with the communal
situation that was often created and of which
there was a very grave danger. Parties
claiming to believe in non-violence were not
willing to oppose the violent acts of the
Constitution parts of their United Front. Shri
Krishan Kant praised my father, Jawaharlal
Nehru. But he did not like to say anything
about what has been the attitude of the other
parties about Jawaharlal Nehru, whether it
was the Jan Sangh or the Swantantra Party or
the SSP. Was It not—especially the SSP—
single-minded, abusive, malicious hostility all
those years while Nehru was alive and after
his, death? Shri Krishan Kant also quoted
Gandhi and Nehru. But if you will look at
those quotations more carefully, you will see
that they apply more appropriately to the
agitation with which he was associated and
not to us or to our policies.
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The Opposition parties have taunted us
with their interpretation of Gandhiji's advice
to the Congress Party. And this comes up
most frequently at the time of elections. Now,
Gandhiji specifically selected and instructed
some people to keep away from politics and
to devote all their time and all their lives to
constructive work. But now these very people
are being organised and urged to interfere in
politics, to use, Or rather misuse, the
apparatus of their work against the
Government. When some Opposition parties
thought they could not win democratically,
they suggested different types of political setups. They advocated 'total revolution'. When
they thought they could not function within
the limits of the Constitution, they were
willing to abandon it. And a committee was
constituted to revise the Constitution. All this
happened months before the Emer~ gency.

Emergency itself has not brought gains.
But it has awakened people to their
responsibilities and that awakening has
brought gains. The feeling that each must
work for the common good has given a new
direction. Now, we find that as soon as people
are being released and other measures
relaxed, the old tendency to laxity is creeping
back. Some Members have mentioned abuse
by the police of the powers. I would like to
point out that this is not a happy situation But
it is not a new situation. Peopla in authority at
the lower level, whether it is the police or
other officials, have previously also tended to
deal harshly with the so-called weaker sections or with others whom they thought they
could push around. But what I said about
judges, applies equally to the police and other
functionaries, we cannot put Dhem all under
one label. Not all allegations are correct. And
whenever our attention is drawn to any
complaint, we look into each and every case
that is reported to us and take action on it. But
again, I would say that it is pubMc opinion
and the awareness in the pub-
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lie which is the only real security for correct
behaviour of any person in authority.
The word "dictatorship" has been
frequently bandied about, in the year before
tine Emergency, and especially by persons
who themselves have shown dictatorial
tendencies over the years. Not only our
system, but our methods of working leave
little room for authoritarianism. Certainly, the
wellknown story—and again I am quoting
from Wilson's book—of Abraham Lincoln
could not be repeated here. Now, this is the
story. At the end of a Cabinet discussion,
Abraham Lincoln collected the voices and
found himself in a minority of one. Noes: 7;
Ayes: 1. The Ayes have it. In the U.S. the
decision is that of the President and his alone
Doubts haver also been expressed about
some future Government. No one can
guarantee a Government of the future. If it is
democratically inclined, it will certainly keep
to democratic rules. But if it is not so
inclined, it. is not going to abide by our rules
or our Constitution, regardless of whfit we
might say or do now. Therefore, it is best to
depend not merely on forms of expression,
but to educate the people and strengthen our
institutions.
Shri Daphtary seemed to have a special
animus against the duties which we have
brought in. This matter has been gone into by
several Members End specially by the Member who spoke just now. And he, asked: Why
law was mentioned? Quite frantly, it need not
have been mentioned. It is one of the things
taken for granted. But having once been
mentioned, it could not be left out specially in
view of what has been mentioned, it could not
be left before the emergency, when people
showed scant regard for the law of the land.
Then he mentioned the National Anthem.
The National Anthem should be respected is
self evident. But do all Indians realise this?
Hon. Members in this House and the other
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House have advised us not t0 play the
National Anthem at the end of cinema shows
because instead of standing everybody walks
out. At other functions also we cannot take
for granted that people will show that respect
and appreciation of what the National Anthem
and the Flag stand for. So, we have to keep on
repeating it.
Some lion. Members may have been
present at the airport or at other functions
connected with the visit of the President of
Zambia. Recently I was in Zambia. The
President, all his entourage and every
Zambian present sing the National Anthem
whether a band is playing or a choir singing
it. All of them sing at airports, at banquets
and other places. I must say it gives a feeling
of unity and enthusiasm, which was
contagious even to us non-Zambians. A
feeling for one's country grows, and this is
very important. I am not a narrow-minded
nationalist. Yet I do believe that such a
feeling is essential for a country like ours to
hold together and to go forward.
And equally vital is the deve'op-ment of a
scientific temperament. There are many ways
of describing it. But basically it is a search for
the truth; not to take anything for granted, but
to seek the truth, to have an open mind with
regard to all ideas that emerge and to look
into the future and to prepare to meet its
challenge.
We have certain situations in India which
do not exist in other countries. For instance,
the Press here expects, and does get, all help
and amenities from the Government. Also
where-else in the world does industry depend
so much on the Government? And yet they
use all we give them, against the Government.
Which Government in the world would help
institutions to work against it?
In my Lok Sabha speech I quoted from Dr.
Ambedkar as Shri Borooah did here that the
Congress's constant attempt is to put itself
above party interests and work for the
aspiration of the Indian people.
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Only the Congress has thought of J
nominating to Parliament persons from
other parties, persons who have opposed
us and who are not in line witlh our
thinking. Could any honourable Member
inform me if thta has happened in any
other party in any other country?
Elections are important and we have
had them regularly until the emergency.
Some States have had more than their
due, for instance, West Bengal and
Kerala. We do not consider elections as
a distraction. But there are times when
we must all rise above controversy and
anything that could create chaotic conditions. In our country, there is class and
caste consciousness. My own family's
early and close involvement with the
freedom struggle and its high ideals
enabled us to break away from both—
our so-called class and caste. We have
married into different castes and
different religions and into different
States and even nationalities. Once
having been exposed to the larger
problems of our country, how can our
concern remain confined to any narrow
interests? For myself 1 can say that there
was no day when the interests of the
weaker sections and the wider aspect of
national and inter-national issues did not
occupy the thinking and conversation of
those around me. But, unfortunately, for
many of our people these distinctions
continue to colour their attitude and •
some feel that they can be exploited for
political or economic advantage. Each .
caste and each class, in spite of ( all our
admonition, still thinks of its interests
and fights for them and some consider
this as part of a natural process. But we
are in the midst of a revolution started
by men like Raja Rammohun Roy,
Swami Viveka-nanda, Tilak, Gokhale
and many other and given life by
Mahatma Gandhi. And any revolution,
howsoever peaceful, is meant to and
does upset such natural processes.
Our Opposition has a proven record of
raising trivial controversies and
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obscuring the main issues and often even
arousing communal feelings. Today,
these have to be avoided at all costs.
Hard and important decisions have to be
taken in a number of fields so that we
can maintain the precarious foothold we
have acquired on the steep p^th of our
onward journey. With the many
pressures and challenges with which
India is confronted, we cannot afford
any sliding back. At this moment,
consolidation of economic gains is
essential and our progress does depend
on our ability t0 become more selfreliant. No nation can play around with
its stability. Also, we have not fought so
hard and with so much sacrifice for our
freedom to tolerate any foreign
interference in our affairs. Some rights
have to suffer a little if it is in tlhe cause
of strengthening and survival of our
country. It is only when we have a
country that we can have a democracy.
This is obvious if you look at the history
even of other countries where there have
been periods when they had curtailed
certain rights of their people.
Honourable Members are aware that
organisations have been set up abroad
like "Indians for Democracy". I shall
quote from an American citizen, not an
Indian in America, but an American in
America, who has written to me,
commenting critically on this attitude.
She says:
"All these Indians who have taken up
residence abroad, who have no
compunctions about deserting India for
what they consider greener pastures, are
now criticising the efforts of your
country to go ahead."
Long before we won freedom, even
when the British power was establishing
itself in India, that warrior and farsighted
statesman, Tippu Sultan, said—and I
quote:
"Yes, India will emerge free and
independent long after we have perished.
But freedom is no fulfilment. The
question that tears at my heart is what
would be the fate of India then. Will
our country-
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men learn something from the past
or will they be blind to the warn
ings and tread the same old path
of disunity and destruction? ---------".. .Will they preserve the soul of the
country? Or will they let it rot with
linguistic, communal and petty
rivalries? Will they set up provincea or
divisions, with each casting a stone at
the other or will they be guided
towards the common goal of greatness
through individual, collective and cooperative effort?"
The unity of India depends on a
strong Central Government. In the
modern democratic context, a strong
Government is one which, deriving
power from the people, has the will
and capacity to defend it from the
challenges of those who do not hesitate
to endanger the national interest for
their short-term objectives. As Eric
Shonfleld, a British author, said in a
broadcast, referring to the situation in
his country:
"But the
successful defiance of
public authorities by organised
groups of people who find some decision or rule inconvenient to them,
has been rapidly eroding the legitimacy of governmental power. This
legitimacy—by by which I mean the
recognised right of government to
require
obedience to rules and
orders that have been properly
made) even when these conflict
with an individual citizen's personal
interest—depends, in part, on
the
visible ability of Government to
make its will effective against those
who defy it. If this is absent, an
ordinary citizen will be inclined to feel
that he is
a foot in not taking
advantage of the weakness of government."
This is the situation which had developed in India before we declared
emergency.
There has been considerable talk of
judicial review. The United Kingdom
has no system of judicial review. One
example mentioned by Harold l
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Wilson is where a High Court in Belfast
threw doubt on the position of the
troops. The legal issue was settled in a
little less than twenty-four hours, by a
Bill that went through both Houses and
regularised the position of the Army.
Coming back to the subject under
discussion—the Constitution (Amendment) Bill—what we are trying to do is
quite simple. The objective of this Bill is
the rejuvenation of the nation and the
Constitution. We are bringing into a
sharper focus the intensions of our
founding fathers. We are re-establishing
harmony between the legislature, the
executive and the judiciary as originally
provided in the Constitution. We are
removing the cobwebs created by some
recent attempts of the judiciary to
encroach into political and legislative
spheres. We are re-asserting the
sovereignty of the people and pointing
out that everything else, including the
Constitution, is for the people. We are
trying to end once for all some needless
controversies which stood in the way of
quicker Progress. We are clarifying
again beyond any doubt the sovereign
constituent power of Parliament when it
is amending the Constitution.
There is nothing radical or new in the
amendments. Whatever appears as new
is a clearer expression of the urges
which moved the nation before and after
independence and which guided the
founding fathers. But, as I said, we are
for tlhe sovereignty of Parliament. But
the sovereignty of Parliament is itself
dependent on the people of India.
Parliament is a creature of the Indian
people. Therefore, what we are really
trying to do is to strengthen the Indian
people, to enable their voices to be
heard and to enable the quicker solution
of their problems.
So, Sir, I hope that this House will
accept our amendments.
SHRI SANAT KUMAR RAH/ (West
Bengal)): Mr. Chairman, Sir,
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it is known to everybody that our Party,
the C.P.I., support the Constitution
(Forty-fourth Amendment) Bill, 1976. It
is needless to repeat the arguments which
have already been repeated. I shall refer
to only a few points. Sir, I charge that the
Government has indulged in wastage of
Government time, wastage of judiciary
and wastage of national morale. This has
been done due to the irresponsibility on
the part of the Government and on the
part of the judiciary. It was in 1951 that
the Shankari Prasad case came up and the
supremacy of Parliament was established
in all respects. At that time, it was
authoritatively clarified that Parliament
has got the power, the constituent power,
to amend the Constitution under article
368. Then, the Golaknath case came up in
1967 which under Articles 13/2 and 32
eroded the supremacy which was
established in 1951 by the Supreme
Court. The Government waited for so
many years to amend the Constitution
under article 368. Therefore, the question
arises as to whether in relation to the
articles relating to Fundamental Rights,
the Supreme Court was meant to
safeguard the vested interests of a
particular class. Why has the Government
waited so long after the 1951 amendment
when Parliament has got the supreme
power to amend the Constitution for good
under article 368? They should have
established the supremacy of Parliament
at that time. I think in 1973 also, the
position was more confused and
complicated. When article 368 empowers
the
Government
to
amend
the
Constitution thoroughly, what was the
difficulty which stood in the way of your
amending the Constitution from 1951 to
1967 in the faGhion in which you are
doing today? This is my first charge. So, I
tlhink the wastage of 20 years and the
wastage of supremacy of Parliament for
all these years has eroded, to some ex.
tent, the supremacy of Parliament and has
created some confusion in the mind of the
people regarding Parliament.
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Therefore, the Government should be
alert in future so that the articles, of the
Constitution are not misinterpreted in any
way by the judiciary.
Further, I apprehend that this. Fortyfourth Amendment Bill will also be
challenged. The Government should take
care so that this challenge is properly
met, if possible by the strength of the
people so that tiie ' supremacy of the
Parliament to make amendments to the
Constitution is guaranteed for good.
Secondly, I would say that we are
unanimous at least on one point. Whether
somebody is ultra right or ultra left,
whether he belongs to the Congress, the
C.P.I, or some other party and whether
he is an independent Member, nobody
has objected to the socio-economic
provision already envisaged in the
Constitution.
Therefore, I think, as regards the
interests of the people, as regards
the interests of the country, this is
the first point of priority and the piimary point to be looked into thai this
Constitution Amendment Bill envisages
some
fundamental
socio-economic
measures. If it is accepted that socioeconomic measures are more important
and fundamental, then the others are
secondary—when the Constitution was
amended, how the Constitution was
amended and whether this is a historic
time or the psychological moment, all
these things will come afterwards. I
think, therefore, the rightist parties who
were fundamentally opposed to the
socio-economic measures, have a right to
oppose. On the other hand, I do not find
any reason for a sectarian party like the f
CPM Party who are not opposed to the
interests of the people, to rise on this
occasion to oppose the 4t4th Amendment
Bill when there are some provisions in
the Bill regarding the socioeconomic
measures. Though we are
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living still in this system of capitalist
economy in our country, we have to work
with it, if it is possible to do that. Whether by
having a creative revolution in India, we can
change overnight the Constitution, the judiciary, the executive and the Parliament itself,
is another question. I think the left
sectarianism cannot have its own foundations
in any soil because the objective conditions
and the subjective conditions will determine
the moment of revolution. If that
revolutionary situation does not arise, then the
left sectarian people like the CPM do
misdeeds, and the CPM are doing disservice
in the cause of the country and the interests of
the people.
Six-, my second point is this. The Lok
Sabha has passed this amending Bill and we
are also going to pass this Bill. We should not
be complacent that the voices of referendum,.
Ihe voices of convening a Constituent Assembly and the voices of the delaying tactics
to settle the constitutional provisions, have
been for the time being defeated. I think the
Parliament should be alert against those
tactics of raising the voices of referendum, the
voices of convening a Constituent Assembly
from within and outside the Congress Party.
The Parliament should be careful to see that
these voices do not rise. And if they rise, we
can befittingly figlit against them and
establish the supremacy of our Parliament.
Sir, in the Statement of Objects and
Reasons, I find that there aie some significant
items. One is this: "The fight for the
Constitution amendment is going on for the
last 27 years since its inception." Even in the
midst of making the Constitution, there was a
struggle. The struggle would clearly express
that there is a struggle between two forces,,
one for the vested interests and the other .for
the demolition of the interests of the veseted
class from the forum of democracy in our
parliamentary sys-
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tem. This struggle is still going on and this
will go on till there is a classless society in
future where the socialism in all its manners
and ways will have its own future ideal and
image in the human society.
Sir, the Statement of Objects and Reasons
says that it is "to remove the impediments in
the growth of our Constitution towards
achieving the objectives of socio-economic
revolution." I think, nobody in the country
would object to this. Secondly, it says, "to
curb the vested interests to the detriment of
the public good." There is nobody against it
other than the vested interests. That is the
fight we have launched against it. We are
launching the fight against the vested interests
and we shall launch in future also. That is the
particular class the monopolists and
reactionary vested class, who are always
objecting to the growth of the country. They
are' the enemy number one.
No. (3) to spell out expressly the high
ideals of socialism. All right. Ideological
social education should be given to the people
so that the basic strength from the people can
come to change the society radically towards
socialism. That must be done (Time Bell
rings). Sir, how many minutes?
MR. DEPUTY CHAIRMAN: We have
been giving only ten minutes.
SHRI SAN AT KUMAR RAH A: All right.
No. (4), to give the Directive Principles
precedence over some of the Fundamental
Rights which frustrate our social advance
Good. Everyone wants it except the veseted
interests. No. (5) to make the Directive
Principles more comprehensive and with
wider scope. It is wanted by all the people for
the welfare of the poorer sections and
downtrodden sections of the community.
Next, to make article 368 more concrete and
to put the matter of amending power more
clearly and concretely and be-
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yond any doubt. Good. But it is a sad
thing that the Government has come to
this idea after a wastage of 22 or 23
years. Next, to establish the supremacy of
Parliament to amend the Constitution.
Good. To remove the imbalances
between judiciary, executive and
legislature
for
their
harmonious
functioning. Good, that should also be
done. So long, in the fight for
amendment of the Constitution there was
no harmony. I think if the supremacy of
Parliament is accepted by all these three
pillars, legislature, executive and
judiciary, this harmony can be
established. If the confusion be there,,
struggle will go on and thaft struggle will
be more confusing for the interests of the
vested classes and right reactionaries and
so supremacy of Parliament should be
established in all respects. In other
matters also some administrative
tribunals and some tribunals should be
formed.
(Time bell rings)
Before I conclude, I must say one
thing and that is that Government should
take the resonsibility, after amending the
Constitution, to implement every clause
and every article of the Constitution in
the interests of the people. How can it be
done? Our party suggested many
amendments to amendm«nts but they
have not been accepted. I think the
Minister of Law and Justice should be
free from close-doorism. There must be
open mind and free and frank discussion
as to how these amended clauses can be
implemented in future, how the structure
should be framed,, how the judiciary
should function, how the executive
should function, how the parties should
function and how the progressive forces
can be united to implement this
Constitution.
With these words, Sir, I think, Mr.
Gokhale, the Minister of Law and
Justice, will take every care to see that
we re-structure according to this
Constitution the entire framework of the
judiciary so that the ju-
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diciary can be of help to the poorer
people of India.
SHRI GOVINDRAO RAMCHAND- *
RA MHAISEKAR (Maharashtra): Mr.
Deputy Chairman, Sir, I rise to support
the Bill wholeheartedly.
Sir, the Bill starts with the addition of
the two words "socialism" and
"secularism" followed by a set of
amendments in order to put through
effectively these two policies in the
Constitution.
Sir, at the outset,, I wish to state that
those in favour of the amendment of the
Constitution and those against are
diametrically opposed to the objectives
they have set for themselves for this
purpose. Those in favour of the
amendment have brought this Bill in full
belief that Parliament is supreme and that
the Constitution, a law of laws, is an
instrument for the socio-economic
transformation leading to social and
economic justice and equality.
Sir, those who are opposing it are
opposing on very technical grounds and are
also exaggerating the quality of sacredness
which they are attributing to the
Constitution. They are } laying emphasis on
the sacrosanct character, the procedural
sanctity and the immutability of some parts
of the Constitution under the garb and
philosophy of basic structure.
The points of dispute are: forces of
change versus forces of stability; bread
versus cultural eliteness and Fundamental
Rights; power relationship between the
States and the Centre,, advocates of
unlimited power of amendment to the
representatives of the people versus those
who think of the immutability of the
Constitution and the Courts versus the
legislators who are the representatives of
the A people and who are elected by the
people.
Sir, I wish to submit that the Constitution is an instrument and a mean*
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for the governance of a nation. As the
time chimes, instruments and means not
only become outmoded, but preventive
and suicidal. They require modifications.
Every generation is a nation and no
generation has a property in the coming
generation. This apart, the generation gap
is becoming wider within a short span of
five years. Therefore, the Constitution
has to be plastically responsive to the
aspirations of the people. What are these
aspirations? In a nutshell, they indicate a
desire for socio-economic justice and
equality. Those who feel the pulse of the
people get the impulse to be dynamic.
Those who do not can remain unmoved
and pose to be active by carrying out dilatory tactics. According to them, resorting to Constitutional amendments is
not good in faith. But Sir, it is sacred to
uue it for the happy salvation of the weak
than to leave them at the mercy of the
strong. They little realise that an
unamendable
Constitution
is
a
contradiction in terms. We have no doubt
achieved a consumer revolution. But the
beneficiaries of this revolution are only a
few lucky mortals because, in the past,
we have unintentionally adhered to a
bourgeois society of which Karl Marx
has said and I quote:
"Constant
revolutionisation
of
production, uninterrupted disturbances
of social conditions, everlasting
uncertainty and agitations distinguish
this society from others."
This was what was happening before
the Emergency with the full inspiration of
those who
are
opposing
these
amendments now. The Opposition insisted on the basicness of the Fundamental Rights of individuals and are
resisting the precedence being given to
the Directive Principles little remembering the doctrine 'A society
perishes,, perishes the individual'. They
also do not seem to remember what the
Father of the Nation had said that even
God will have to appear in the form of
food before the hungry.
There is no
incompatibility
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between the Fundamental Rights and the
Directive Principles. These amendments
have been brought forward on the basis
of the principle of harmonious
construction and interpretation. It is very
clear from what has happened in this
country that the grand alliance had
polarised itself completely to an extent
to oppose each and every move of the
ruling Congress Party. They could never
understand that politics is a continuous
struggle for socio-economic transformation and that power is a means.
They harped on power and, therefore,
one can understand their moves to defeat
the Government and not to make it
strong even where people's good was
concerned.
The
continuous
manipulations,
wirepullings and morchas against the
Prime Ministership of the country for the
last seven or eight years were a step in
the direction of total revolution. If they
had succeeded in their endeavours, they
would have abrogated the whole
Constitution at the very first opportunity.
They were not successful as this move of
'total revolution' which was nothing but a
thrust to create anarchism was repelled,
negatived and drowned by the tidal wave
of 'Quiet Revolution' brought about by
our beloved Prime Minister,, Shrimati
Indira Gandhi. What else is Emergeny? It
is nothing but a revolution brought about
peacefully on all fronts. It is the consolidation of these gains that we wish to
bring about through these amendments.
Some of those who oppose the
amendments play the fiddle of 'Restoration of Pre-Emergency conditions'.
Here lies the trap. They want us to return
to the days of a 'Soft State',, a term that
was coined by Mr. Gunnar Myrdal in his
book 'Asian Drama', for Asian nations
who were struggling hard for the survival
of their nascent democracies. And
Myrdal describes "Soft State" as, I quote:
"National Governments require
extra-ordinarily little of their citizens.
There are few obligations
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to do things in the interest of the
community or to avoid actions opposed to
that interest. Even those obligations that do
exist are enforced inadequately, if at all.
This low level of social discipline is one of
the most fundamental differences between
the South Asian countries today and
Western countries at the beginning of their
industrialisation".
Sir, intentionally and contemptuously this
"Soft State" name was given to India by
one B. Nossieter who wrote a book under
that title in 1970 having visited this nation.
What made him visit this country? Sir, I
quote him:
"I was drawn by what I thought was India's
political significance. So, it was said the
largest functioning democracy sustaining
the Western tradition of representative
Government and individual liberty under
the most harrowing conditions. I wanted to
know how this strange experience was
faring, what were its prospects for survival
whether an open society in an impoverished
nation was capable of material advance."
Sir, this gentleman left with an observation
and I quote:
"But unless the soft State of India hardens,
the prospect for more than a sluggish
growth leaving largely unchanged the life
of the overwhelming majority appears as
murky as the sacred waters of muddy
Ganges".
Sir,, it is in this context our Prime Minister,
while laying the foundation stone of the
Mahatma Gandhi Institute in Mauritius,
asked a pertinent question to the foreign
critics of emergency. "Do you want us to
return to the state of a soft State?" Sir, I
feel the same question can be asked to
those who are asking for "restoration of
pre-emergency conditions" and are
opposing the amendment. I
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repeat what I said sometime back on the
floor of this House that the Prime Minister
of this country is trying to convert the
concept of class democracy into 'mass
democray'.
Sir, it is said that in Greece democracy
existed in the form of city States to be
controlled by 'military i generals'. It did
Pay in continental I countries like England
but then it waa controlled by 'elitists'. It is
said that the Presidential form of
Government is there in the United States
but it is completely monopolised by the ~"
! capitalists. With the introduction of the
20-point programme and now with these
amendments our Prime Minister has set in
the process. To me the behaviour of those
opposing the amendments appears to be
that of the 'elitists',, backed by rich reactionaries, that of armchair polity having
been divorced from action and the poor
masses. There is no exaggeration if I say
that to them applies Cromwells concept of
Democracy: A system where small people
try to do big things. But, Sir, it is not their
fault, for howsoever bad democracy is, it
is the best form of governance, \ man has
discovered. Even those who do not
practise it; swear by it.
Shri Daphtary the other day said in this
House that majority of the people are law
abiding. The Forty-fourth Constitution
Amendment Bill is for the welfare of these
law abiding, toiling millions and for the
correction of those who arrogate to
themselves the so-called discretion and
chicanery and act in a way to misguide
defying all laws and rules of morality.
Sir, the amendment is based on the
'principle of harmonious functioning, of
the different provisions already existing in
the Constitution. As the A Prime Minister
has rightly said in the Lok Sabha all our
aims have not been achieved, the process
has begun.
Sir, I wish one principle had been
enunciated in the Directive Principles of
Policy, i.e., "To have a national
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income policy with an emphasis on a
relation between minimum and maximum
incomes.
I warmly welcome the chapter on duties.
But I would wish two things to be included,
(1) the duty to vote and (2) the duty to
follow the policy of family planning.
In the Chapter of Rights, I wish provision
should have been made for an employmentguarantee scheme, at least for the 36 per
cent wage earners in the country.
Then, Sir, I come to the point which Mr.
Dhabe, my friend, has raised i.e. extension
of the life of Rajya Sabha.
I feel—not because I am a Mem
ber of this House, not because I am
interested in the extension of the
duration of my term in this House but
because it will be in consonance with
the basic principles of parliamentary
powers—that there has to be a
difference between the duration of the
Lok Sabha and the R-ajya Sabha. It
should be eight years for the Rajya,
Sabha and the principle should be that
the retirement of the Members should
be one-fourth after two years. It is
because there is a basic point. Ninety
per cent of the Members of Rajya
Sabha are elected every two years by
the Legislative Assemblies which are
to be for six years. If they are elected
for six years, then everytime the same
Legislative
Assembly
will
be
electing the same Members—100 per cent
of them—which will not be correct because
the basic principle of the functioning of the
Rajya Sabha is that the Legislative
Assemblies which follow subsequently
should also have the opportunity of electing
at least one-fourth Members to the Rajya
Sabha. Hence my appeal to the Minister of
Law is that there has to be a different e in
the duration of the life of the Lok Sabha
and the Rajya Sabha.
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Lastly, while supporting the Bill, I, in all
my humality and eagerness request the
honourable Law Minister to see that no
room is left for litigation under the principle
of conflict of laws or conflict of differing
provisions and, thereby, somehow or other
negativing arbitrarily some of the provisions
which we have made under the different
amendments in this 44th Constitution
Amendment Bill. Thank you, Sir.
SHRI MAHENDRA MOHAN MlSH-RA
(Bihar): Honourable Deputy Chair, man. I
rise here to support the historic 44th
Constitution Amendment Bill as introduced
by our honourable Law Minister, Mr.
Gokhale. Before 1 proceed further, I would
like to congratulate our respected Prime
Minister, Shrimati Indira Gandhi, who has
redressed the long-felt grievance of tne sixty
crores of our people by introducing this Bill
in Parliament. In 1971, Sir, the people
clearly gave the mandate to her and also
reposed confidence in her. The people were
conscious of the fact that unless we were
returned to Parliament with a two-thirds
majority, she would not be able to bring
about socio-economic changes. Therefore,
conscious of that fact, people gave her a
clear majority in Parliament and the sixty
crores of people are obliged to her that she
has given an opportunity to bring about
socio-economic changes.
Sir, I cannot forget the contribution of our
dynamic Congress President, Mr. Borooah
about whom our Prime Minister has said a
lot. Similarly I cannot forget to say a few
words about our Law Minister. He is not
only a Law Minister but also a lawyer, a
jurist and he has finely drafted this
Constitution Amendment Bill for our
discussion. He has rightly caught the
sentiment of our sixty crores of people. Our
Prime Minister also has to be thanked for
that.
Now, Sir, we have got a law. We are
conscious of the fact that the criti-
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cism laid down by the Opposition is not a
constructive one. That is criticism for
criticism's sake. For-1 P.M. merly they
were saying that Parliament cannot
amend the Constitution. Thereafter they
said that Parliament cannot amend the
Fundamental Rights. Now they have
brought'-,a new terminology— as the
Law Minister has said it— with some
political motive. They have manufactured
a new term and say that the "basic
structure" of the Constitution cannot be
changed. And lastly they said that this
Parliament is not competent to amend the
Constitution. This clearly shows that their
criticism is not constructive and that it is
only for the sake of criticism. History
won't forget them that when the country
was going to shape its socio-economic
programme, they were conspicuous by
their absence in parliamentary debates
and on the platform where people wanted
to listen to them.
Now, Sir, I am very much thankful to
our Law Minister for inserting the two
words "secularism" and "socialism" in the
Preamble. In fact, secularism is not a new
word. Nobody can say that India is not a
secular State. In articles 25 to 30, religion,
culture and so on have been mentioned.
All articles talk Of secularism. Therefore,
the addition of these two words in our
Preamble is, very apt, and I must
congratulate our Law Minister for that.
Now, Sir, I just quote the saying 0f late
Pandit Jawaharlal Nehru, He said—to
quote his words—"The Constitution
should not be out of touch with the aspirations of the people". Sir, we have seen the
difficulties created by a number of
decisions of the Supreme Court.
Therefore, our party was adamant to have
social and economic programmes rapidly.
Therefore, these amendments were
brought before the House. We know that
this is not the first time that the
Constitution has been amended. All my
senior colleagues have said that on 43
occasions
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prior to this there have been amendments
of the Constitution. Right up to 1967, as
so many of my friends have said, there
was no controversy with regard to the
power of Parliament. But, after 1967, the
Golaknath case, and also after the 1973
Act the Kesavananda Bharati case, led to
this controversy. With all respect to the
Judiciary, I must tell this House that there
is no question of supremacy. All the three
are like brothers. There is no question of
supremacy of Parliament, and all those
things. Parliament is the law-maker and
the Judiciary is the interpreter of the
Constitution. As our Prime Minister has
put it, by the new amendments we make
clear the misunderstanding of three
wings of the Government .
Now, I must thank our leaders that in
the Directive Principles they have added
the workers' participation, legal aid and
exploitation of the youth, and all those
things. On that, enough has been said.
Now I will just draw the attention of the
Law Minister to article 226. There certain
provisions for the protection of
Fundamental Rights have been provided.
In article 226(3), after the words "any
other remedy" I want three words to be
added "equally convenient and effectual".
This article 226 is a positive action
providing the article only for enforcing
an easy solution. Therefore, I would draw
the attention of our Law Minister to the
need that after the words "any other
remedy", the words "equally convenient
and effectual" be added. That will give
more effect to the spirit of article 226.
I am very thankful to the Law Minister
for adding chapter IVA dealing with the
Fundamental Rights and also the
establishment of administrative tribunals.
As a student of law, from the very
beginning, I was feeling that the
administrative tribunal is very beneficial
to the service class people, so that they
need not waste their time in the law
courts.
Now, I would close my speech by just
quoting the words spoken by our
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Prime Minister in the Lok Sabha on 27th of
the last month. There was something greater
than all of us, and that was the nation and its
future. And so we thought was the
importance of the Bill.
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SHRIMATI AMBIKA SONl (Punjab):
Mr. Deputy Chairman, during this debate
it was indeed very interesting and
educative to listen to the hon. Members
who are Constitutional and legal experts.
But as a lay person in both these fields, I
must frankly say that it seems to me that
the question at issue is not merely a legal
or constitutional one. Constitutional
amendments which have been introduced
embody and reflect the urges of the
Indian people as a whole.
Neither are the proposed amend
ments an affair to be settled amoni the
Congress
and
the
non-Congres
Members on the basis of oratory, rhe
toric or linguistic haranguing. Th
question is; Are we all—the Supren;
representatives of the will of tt
peopleauthorised
to
compromise,
bargain, to adjust or to adapt or i feel
defensive
about
bringing
certa
amendments in the Constitution whii
are aimed at creating conditio;
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[Shrimati Ambika Soni].
which will establish a more just and
equitable society? Are we afraid or
fearful of the progressive programmee
and the policies of our Prime Minister
which have been directed to bring in
socio-economic
justice
to
be
implemented with a greater measure of
success?

have a hallowed place in the archives, but
it has no constructive role in the lives of
the people.

I would like to ask the hon. Mem
bers: Will the teeming, trusting
millions whom we represent tolerate
if we today, just to gain a scoring or
debating point for one political party
or the other, compromise and instead
of enshrining in our Constitution that
the Directive Principles affecting the
well-being of the society as a whole,
should be held above the fundamental
rights of an individual, were to passlaws upholding tih.e interests of a
privileged minority? Can we allow
that? Is it possible, is it human, is it
patriotic to conceive that any level of
judiciary has the right to let the
rights of a handful of individuals
over-power or overwhelm or deny the
chances of the millions of leading a
more creative, constructive and ideal
life? It is indeed true that the
country's Constitution is supposed to
be the mirror of the people's desires
and aspirations and dreams. It is an
instrument promoting the welfare of
the people, of the country. It should
not be turned into a stone-wall against
which the hopes of millions of people
are dashed. A Constitution is not an
end in itself—it is only a means to
and end—the en^ being the fulfilment
of the ever-changing needs and hopes .
of a dynamic people—of a people in
transition.

The founding-fathers were fully
conscious of the vital role, that the
Constitution should perform in a
developing and changing society. That
was why a provision for the amendment of
the Constitution was incorporated in the
body of the Constitution itself. Shri
Jawaharlal Nehru, the spiritual father of
the Constitution, had said:

Commonsense and pragmatism tell
us that all things grow out-of-date
I with the passage of time. And, Sir,
there come moments when one has to
overhaul them or replace them with
something in tune with the times,
; something
useful,
something
which yields
results.
Vintage
things are good for museums, rallies
and record books.
A vintage
constitution may

What do we see when we look at the
world around us? It would not take us
long to discover that many an institution
has collapsed and many a Constitution has
been scrapped because it ceased to be an
effective instrument for orderly change.

"Laws are meant to fit the exiofc ing
conditions and they are meant to help us
better ourselves. If conditions change,
how can old laws fit in? They must
change with the changing conditions or
else_ they become iron chains keeping us
back, while the world marches on. No law
can be an unchangeable law; it must be
based on knowledge and as knowledge
grows, it must grow with it"
That the Indian Constitution has been
growing with times is proved from the
fact that it has been amended constantly
to remove the impediments to social and
economic progress of the country. The
country has made substantial progress in
specific fields since independence and the
promulgation of the Constitution. After
the death of Shri Jawaharlal Nehru; quite
a few national and international crystalgazers had predicted India's doomsday.
However, the unprecedented socioeconomic achievements of our great
Prime Minister, Shrimati Indira Gandhi,
have dumb-founded even the most
cynical of India's critics. We have
achieved much, but much more needs to
be done. But, whenever
the Prime
Minister has
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initiated steps and measures to bring
about socio-economic emancipation of
the down-trodden and the poor, certain
vested interests, encouraged and abetted
by reactionary and extremist forces, have
tried to sabotage all those radical and
progressive policies.
The anti-national and anti-social
activities like smuggling and hoarding,
which almost shattered the national
economy, created a situation and forced
the Government and the legislatures to
take stringent measures. The approach of
the courts towards the legislative and the
executive measures adopted to combat
those evils pointed the way towards the
need for constitutional amendments. The
situation created by antidemocratic
elements just before the declaration of the
emergency also generated a compelling
situation
in
which
appropriate
amendments to the Constitution became
necessary.
Sir, while I welcome all these
amendments, I would fike to make two
suggestions wMch, according to me, in
my humble opinion, deal with the very
vitals of our political life. The first
suggestion is the one concerning our
young people. Time and again we all have
stated that the Constitutions should reflect
the hopes and aspirations of the masses
and the majority of the people in this
country. Sir, the majority in this country
is the youth, the young people under the
age of 35 or so. The problem, the
frustration most commonly faced by
them, is that of unemployment. Years of
hard work, high expense, sacrifice and
expectations are dashed against the
concrete walls of unemployment. A
young man, shorn of self-respect,
deprived of an opportunity to live an
honest life befitting human dignity, where
should he turn? j What should he do? He
becomes an easy prey of the hovering
opportunist wolves, hankering a*ter every
opportunity to entrap in their net of antisocial and anti-national activities, such
innocent victims of socio-
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economic backwardness. What are they
to do? They naturally become victims of
those who create confusion and indulge
in violent activities creating a situation of
lawlessness and chaos- Why do we have
political unrest? Why do our university
campuses close down? It is only because
of these frustrations and these depressions among the young people that these
things happen and even a handful of
people are able to close them down. It is
because of this feeling of economic
insecurity that young people get on
wrong lines and their energies go along
destructive channels.
I would like to suggest that job
opportunities should not only be given to
the chosen few coming out of the public
schools or those of the uPPer middleclass. No doubt that under the 20-point
economic programme, further avenues
have been opened to the youth for further
gainful employment. But I feel that it is
of the utmost importance to give even
more importance to this vital issue.
It is so especially in today's context
when millions of progressive and
forward-looking young people under the
leadership of a dynamic personality,
Sanjay Gandhi, have undertaken a
massive campaign to eradicate social
evils and free our people from age-old
bondages, especially when as a result of
the stringent economic measures taken
by the Prime Minister we have controlled
inflation and our economy has taken a
brighter turn.
It is but legitimate to hope now that
soon unemployment should be a thing of
the past. Therefore, 1 feel that the right to
employment should be enshrined in the
Directive Principles of State Policy. The
process of providing employment on a
priority basis should be initiated. Earlier,
the Prime Minister had compelled the
Planning Ministers to make greater
provisions for generating employment.
The Prime Minister is on record, when
the Fifth Five Year Plan
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laid out, to give half-a-million jobs to
young people. The emphasis was on the
fact that jobs should be given on a
priority basis. We fully realise that to
provide employment to all the young
people in this country is indeed a
stupendous task involving biUion3 and
billions of rupees and involving an infrastructure which may probably be out Of
our reach now. But a beginning has to be
made. I would like to suggest that the
right to employment should ^e included
in Article 39.
The second suggestion, Sir, tlhat I would like to make is this. While I
warmly welcome the inclusion of
Fundamental Duties of Citizens, there is
indeed no section known that citizens
should respect the National Anthem, the
Flag and they should not indulge in any
anti-national activities and all the other
duties which have been enumerated, but
which I won't repeat because of shortage
of time. But when the Fundamental
Duties and duties of the common man are
sought to be denned, hardly any attention
is being given to the duties of the
Parliamentarians. It is a notorious fact
that many Members belonging to the
irresponsible opposition parties have
indulged In anti-national activities within
a.nd outside the legislature. They have
tried to impede the proceedings of the
House and Tiave incited people to
violence, strikes and downright mutiny.
They have indulged in smear campaigns
agaffisl national leaders and made
baseless allegations, seeking the shelter
of parliamentary privilege. They have
provoked students and the youth of this
country to shut down colleges and
universities. They have indulged in all
kinds of baseless allegations, character
assassinations and unparliamentary procedures. It is my humble opinion,
therefore, Sir, that there should be a basic
code of conduct for all Parliamentarians
and the listing 0f their basic duties. The
least that can be done is to ask them to
visit their
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constituencies for a specific length of
time between sessions and make them
submit, say, a quarterly report of their
activities tD a committee of both the
Houses. This committee, should*
have the right to decide whether a
parliamentarian or whether an elected
representative of the people, has been
able to discharge his duties towards
those whom he is supposed to represent. The spelling out of the basic
duties of the parliamentarians will not
only fix their responsibilities but also
further convince the masses of the
Government's firm r'esolve to ensure
complete dedication and discipline
from the elected to the electorate.
With these few suggestions, Sir, I
solidly and whole-heartedly support
the constitutional amendment, and I
do hope that the hon. Minister will
pay due attention to the suggestions I
have given.
Thank you very much.
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THE VICE-CHAIRMAN (SHRI
LOKNATH MISRA): Shri Sultan Singh
is absent. Shri Charanjit Chanana.
SHRI
CHARANJIT
CHANANA
(Delhi): Sir, the architects of the Indian
Constitution were wise enough to have
visualised the need of change with
changing generations, and, therefore,
they made the Indian parliament the
custodian of their Constitution. The
widening generation gap can create
social chaos. To assure a safe and bright
tomorrow for the next generation, the
generation gap has to be bridged.
Keeping this in view, the
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supremacy of Parliament should be
understood as the supremacy of the
people. The history and experience of 25
years of parliamentary democracy show
us that we can frame laws for the benefit
of the people and change the
environmental frame in the country. The
Indian economy has recorded changes in
complexion a9 well as dimension. To
steer the economy through for the benefit
of the common man, the Parliaments,
through executive have been trying to
keep lhe rights of the individuals safe
within the social or collective framework.
But the vested interests took refuse in the
loopholes of the Constitution. This was
the politics of individualism which
checked the regular or planned flow of
the fruits of economic growth to the
common man. With due respect to the
institution
of
our
judiciary,
misinterpretations of the text of the
Constitution were accepted. Unfortunately, a developing economy like ours
cannot afford the luxury of judicial
gymnastics which cost us very high when
they work as major economic
bottlenecks. Although leaders in the past
also faced these hurdles) yet the situation
had to be tackled by our present Prime
Minister who, fortunately, for the country
is a great futuro-logist and a great
statesman.
Besides
the
present
generation, the future generation should
be obliged to her for having taken the
initiative of moving the Constitutional
Amendment in the perspective interest of
the country. Although normally the future
tests the statesmanship of a leader,
immediate experience of the nation has
already proved her theories to be correct.
The vested interests operating through
opposition parties in India created a situation which forced the declaration of
emergency to divert the things from the
perverted channels to the regular and
normal ways in the interest of the
common masses. This exercise has
protected fihe Indian ma.3ses from the
rigours of violence, lawlessness, economic crimes eating into the vitals of our
economy. Emergency, in fact
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saved the country from an economic and
social epidemic.
Sir, I shall touch the economic aspects
of the Constitutional amendments since
in a developing economy like India,
economic stability ol \he nation alone
ensures the political ethos of a society.

Our Constitution embodies the ambitions of its architects in the shape of
the Directive Principles of State Policy.
These "Principles" laid down a guideline
to ensure a rural as well as an urban
habitat for the common people, a social
order for the welfare of the people which
is again an economic parameter, the right
to work, provision for a just and humane
conditions of work, a living wage for
workers and a higher standard of living.
The country has come to the conclusion,
from the experience of a quarter of a
century, that the Directive Principles of
State Policy should not only be the
guiding principles but an operative thrust
of every policy in future. These
amendments have rightly placed the
Directive Principles on a pedestal *
higher than even the Fundamental
Rights. Since the social good is always
higher than the individual good,
whenever there is a clash between the
two, these amendments have given a
better bias to the 'Principles' by adding
among other clauses, the one relating to
"securing the participation of workers in
the management of industries."

Sir, the insertion of the ideological
content to the Preamble, namely, 'Socialist', aims at providing economic
egalitarianism. Equitable distribution of
wealth and incomes has all along * been
the essential part of our way of life and
philosophy of life. Our Party and the
Indian Constitution are wedded to this
ideology and these objectives.
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Sir, a student of economics would
consider the Constitutional amendments
as a sine qua non for an accelerated
growth rate of economic growth for the
country. We cannot afford to accept
economic bottlenecks produced by a few
judgments of the Supreme Court. For
instance, the Golaknath case relating to
the Bank Nationalisation cost Us an
amount of Rs. 90 crores to be paid to the
shareholders, who were millionaires, at
the cost of the common tax payer. TheSe
payments had to be made to meet the
objections raised by the Supreme Court.
The question again, Sir, is: Can We or
should we afford such penal luxuries?
Economic crimes eating into the vitals
of Indian economy cannot be tolerated
under the garb of a judicial umbrella. The
economic criminals like smugglers taxevaders, exploiters of the poor cannot
now resort to writ petitions, thus diving
deep and long into oblivision. The law
before the House after the amendments
would treat the economic criminals in the
same way as other criminals, if not more
rigorously.
Sir, economic ailment3 in the body
politic are more dangerous for the
populace—more so, in a developing
economy like India which has built a
valuable economic infra structure so
laboriously over the last 30 years. The
proposed constitutional amendments
should, therefore, be supported as a part
of the New Economic Programme of the
Prime Minister to strengthen the
structure of the future economy of the
country. Thank you.

SHRI V. B. RAJU (Andlhra Pradesh):
Mr. Vice-Chairman, Sir, much has been
said about these amendments and there is
very little that we could say as a new
point for understanding the philosophy
and politics behind this approach.
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Now, Sir, as I look at it and look at the
criticism, the conflict is not between
Parliament and the Judiciary, but between
the forces of status quo and the forces of
change. To present it as an institutional
conflict may not be correct and we don't
do justice to it. So, both in the political
ranks and also in other walks of life there
are forces which would like to preserve
the status quo or are apprehensive of the
change and to that extent they try to come
in the way. Now, what we are trying to do
is just to secure an effective control over
the forces of change.

Sir, the House will recall that after his
visit to Moscow, Prime Minister Nehru,
in 1927, made it very clear that
nationalism by itself is not sufficient for
the modern nations. The dictates of the
age do point to something more. Unless
humanity is relieved from the scourge of
poverty, there may not be peace in this
world. The tensions are bound to be
there-Not only is this philosophy or this
thinking extended to the removal of
disparities within the domestic sphere of
a country but this is now extended to the
removal of disparities even between the
nations and this disparity that is now
obtaining among the nations has to be
eradicated if the humanity is to be saved
from the scourge of war. Therefore,
socialism has relevance to the age. Now,
it is not a party dogma or doctrine.

Now, Sir, some friends have criticised
and asked why we are putting all these
words 'socialism' and 'secularism* in the
Preamble? Sir, it is so simple if anybody
can intelligently perceive or wisely at it.
Hitherto in this country if anyone talked
about democracy he was voicing a
national urge. But
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about socialism, he became partisan. What
we are trying to do is to elevate this thought,
this concept and this approach from a party
level to a national level. After these
provisions
are
incorporated
in
the
constitution, I do not think anybody will be
doing a correct thing by opposing a socialist
programme. Any political party may not be
correct in its approach to oppose socialism
when once this is incorporated in the
Constitution. Earlier, if anybody had said
anything against democracy, we did not take
him seriously and we did not take him to be a
person speaking for the nation. Therefore, the
concept of socialism is elevated, in fact, to a
national level and this is a great progress in
this country. We have now got an identity.
The world knows what we are. The citizens
of this country, whether literate or illiterate,
also know what we have got to struggle for,
what sacrifices we have to make for and what
value system we should preserve.
If I understand the Constitution as
reflecting the urges of the people,—it is a
political instrument, no doubt. Much has been
said about it that it is the law of the laws and
so on and so forth—it can be broken into six
parts. First is the Preamble to which I have
made a reference. Preamble provides the
necessary direction and reveals the character
of the nation. It is not a mere scrap of paper.
Constitution is not a scrap of paper and the
Preamble is not merely a platitude. Then, the
Other parts are Fundamental Rights, Directive
Principles, Fundamental Duties (which are
now proposed to be added), structural features
and functional procedures. Now, what I find is
that mostly the debate i3 being taken to
narrow corridors throwing light on the
structural features. Now, let us take even the
decisions of the Supreme Court. In the name
of Golaknath, the concept of iionamendability of the Fundamental Rights has
been introduced. But thanks to Keshavananda
Bharati. He
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pushed Golaknath out of the ring and then
came out saying that the basic features cannot
be touched. These two names, Golaknath and
Keshavananda Bharati, I think, will be remembered for long in the judicial history
more than the names °f the judges who
delivered the judgments in these two cases. I
think these two names have become so much,
known that they have really been associated
with certain thought processes.
The Constitution has a framework. Nobody
can deny that. But how basic is the framework
and whether that framework cannot be touched
or cannot be amended is the question. Who
says that the Constitution has no framework?
It is not in the air. There is a framework. But
my point is that it is a structural framework
and it is a question of adjustment so that we
know, by experience, whether we are treading
on the correct path or not. Based on the
experience of a generation, we have found that
there must be some adjustments and that some
correctives should be applied to the vehicle so
that it could move faster, nothing more than
that. Now, we cannot make it rigid in the sense
that Parliament has no power and that there is
some unseen element whidh cannot be
touched. All these things come from a mind
which is not fully seized of the aspirations of
the people. In fact, in this country, I think, we
all, whether it is politicians or judges or
teachers or administrators, need to be reeducated. That is more important. If anybody
feels that he knows everything, I think he
knows very little and if anybody says that he
does not know anything, at least he begins to
know something. By merely becoming a
Minister or a Member of Parliament or a judge
one does not become relatively wiser
compared to others so that whatever he says
should be accepted. We need to be re-educated
on the question: What we have tried to achieve
through the democratic processes are we in a
position to achieve within the present
framework? It is a question. What is the fun of
Judges saying that Parliament has nc man-
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date or the opposition political parties saying
that the Congress has no mandate? Who else
has got the mandate? There cannot be a void.
They must say who has got the mandate. Now
the attitude of the opposition is to look to the
judicial processes for change to be brought
about rather than to the political process. Any
change can be brought about only by a
political process in this country, not by a
judicial process. I also do not understand some
people talking in the name of minorities. They
think that the courts can protect them. When
the politics goes wrong, the courts won't be
seen at all. It is in the minds and hearts of the
people to respect certain valid systems. It is
not the courts which are going to protect them.
So, the politics of the country is more
important tlhan anything else and Parliament
being the highest political institution if its image is eroded, it is only to the peril of the
country. Let the Judges understand this while
interpreting a certain provision of a statute or
administering justice or making a decision.
They should always keep in mind two things.
If I understand it if there is any basic feature,
basic aspect or basic assumption, it is the unity
of the country and eradication of poverty, and
beyond these two what else is there? So, every
action of ours, every pronouncement of ours,
every decision of ours must be Judged in this
light. There is very little room for us to
actually argue on this point, who is wrong or
who is right. As I said earlier, there is no
confrontation. It is a question of understanding
and ultimately what actually matters is how
we stand in relation to the rest of the world.
However, if the Judges could certainly shape
the nation's destiny, we have no quarrel. We
will certainly hand over the things to them. In
fact, they cannot. Those opposition parties
which speak in the name of the people—
particularly, it is very easy to talk in the name
of the people— should know how people
articulate, how
people
decide
for
themselves,
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There must be some mechanism. Merely
taking the name of the people for everything
and trying to mislead others is not the correct
thing. The people send tlheir deputies here.
The sovereignty rests with the people and
when they send the deputies here they actually
delegate
their
sovereignty
to
the
representatives here. Again when the question
of rechosing comes, the sovereignty reverts to
them. It is a sort of a circuitous way in which
sovereignty lies. We have been chosen by the
people, to talk in term of extended life of
Parliament and all that, is all legal gimmicks.
Nowhere it is- said that if the terms of
Parliament is extended it is not the actual, real
Parliament, that it is a psuedo Parliament, it
has no meaning. So, all these arguments have
no relevance. Here again I cannot restrain
myself without making an observation on the
editorial of a daily newspaper. They are asking
for Fundamental Rights, freedom of speech,
freedom of press and all that. But see how a
national daily misleads the nation. I do not
want to take the name of the national daily
because its editor is not present here to defend
himself. In the editorial of 5th November it is
said:
"What will the 42nd Amendment achieve?
It will, first emphasize the supremacy of
Parliament over the judiciary and the people,
of the Cabinet over Parliament and of the
office of Prime Minister over everybody else.
In short this will bring about an "elective
dictatorship" of that kind Lord Hailsham
recently spoke about."
Sir, this is how a daily paper,' a-national daily
editorial, misleads the people and still they
want freedom of press. I do not want to use any
bad word but now such things are being
written. We have allowed that freedom. But is
it for the unity of ' the nation, for the respect of
Parliament that these are being written?
So, let us not be apologetic about these
things. I should plead that we
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[Shri V. B. Baiul. should claim to
ourselves in this country that we have
managed the -affairs of tfce State so
magnificently that we need not try to
explain to others, the outside world or
those cri-tics who, for their sadistic
satisfaction of having thrown mud at
those dignitaries who are in high office.
I will read only what a British professor has said. There are good men
everywhere. Prof. P. H. Holt of the
United Kingdom submitted a report to
the British Council. He came to India for
making a study about the emergency and
other things. This, actually, is his
statement which has been reported: —
"The India I find is so different from what
I had been led to believe that I was
shocked. Before I came, I had been
prepared for harrowing poverty, dirt,
flies, infected drinking water and political
repression.. I found none of these things."
Now, this is how certain forces in the
world are trying to shape
the thoughts
even of intellectuals.
The India as it
obtains today is something else than what
exactly is being tried to be picturised
there. Therefore, when such misgivings
or, what you call, wrong impressions are
sought to be created, I am sure those
efforts will be defeated and our country
will grow from strength to strength.
Thank you, Sir.
SHRIMATI AZTZA IMAM (Bihar):
Mr. "Vice-Chairman, Sir, I thank you for
giving me a chance to speak on this
important Bill.
A country speaks through its Constitution. Amendments to a Constitution
are not something unknown or unwanted.
They only reflect the various moods and
aspirations of the people from time to
time and are results of the socioeconomic contradictions that are bound
to arise due to the changes in the
economic forms and political set-ups. To
be more precise, a Constitution has to
provide effective answers to the Nation's
needs. After we attained independence
and the people of this country
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gave to themselves a Constitution,
various problems began to arise. The
various economic and political forces
began to pull apart, some trying to retain
the vested interests and the others trying1
to win their bread. Parliament, as the
sentinel of the people, had to go through
at least 43 constitutional amendments in
order to keep pace with the social and
economic developments and to make the
Constitution a living and workable
document for the people. Our Prime
Minister has rightly described this
document as an instrument to serve the
people. In her words, "The Constitution
exists for the people.' People should
certainly respect it, but they cannot be
sacrificed for it."
The present amendment is certainly
going to make the Constitution a living
document, a document not for the elite
but for the teaming millions of the
country. The Government is to be
congratulated on producing amendments
which gave due consideration to current
requirements and make our path towards
the objectives set out in the Preamble to
our Constitution more secure. It had,
very rightly, added secularism and socialism, not so much because these were not
already implied in our Constitution, but
to indicate, beyond a shadow of doubt,
the nature and direction of the Republic
and its policies and programmes. It also
filled a crying need for .greater discipline
and more orderly and rapid progress by
indicating to the citizens of our country
what their fundamental duties are.
Sir, no nation can progress unless the
people know about their duties. These
duties will place the Constitution on a
very high pedestal and distinguish it from
the constitutions of the other countries in
the world. The Fundamental Duties are
based on a realisation of limitations of
law and on faith in the people who are
expected to respond to their constitutionally prescribed duties. A very
significant feature in the Fundamental
Duties is the inclusion of a duty for
preserving wild life. The Constitution is
not only for the interest and
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safeguard of the teeming millions of this
country; but it has also put a duty for the
citizens to protect and improve the natural
environment of the country and have
.compassion for all living creatures.
The
magnificent animals of our jungles and the
beautiful birds brighten our lives. I ateo
remember what Pandit Jawahar-lal Nehru said
many years ago, that our life would become
very dull and colourless if we do not have
these magnificent animals and birds
to
look at and to play with. Our "forests are
essential for us from many points of view. Let
us preserve them. As it is,
we have
destroyed them too much. In order to survive,
we must learn to live with the nature than to
destroy it. We must learn to conserve instead
of destroying or polluting the precious natural
resources of the biosphere—the clean air, the
fresh water, the oceans, the land and the living
organisms on which
our very life
depends.
We should, therefore, encourage
for the preservation of what yet remains of
forests and wild life. Most of the countries in
the world are now taking keen interest in
preserving wild life; but I can say with pride
that in our country we have definitely taken a
much greater lead in the matter.
It is good that provision has been made to
the effect that nothing should be done which
is derogatory to the dignity of women.
It is also gratifying to note that the
Government has not been less attentive to the
duties of the State and its different organs
which must function now in greater harmony
and not in conflict at all. An addition to article
39 directs the State to devote more attention to
provide opportunities and facilities for the
development of the younger generations, and
to protect youth against exploitation and
abandonment of their material and moral
welfare by those responsible for them.
Promotion of a system of legal aid to help
those who, on account of poverty Or other
disabling reasons, may be unable to obtain the
full benefits of our laws
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and the law courts, finds a place in our
Constitution now. Our Congress President
has rightly said that the purpose of law, is to
protect the weak from the strong, the
oppressed from the oppressor. I appreciate his
concern when he said that mere legal aid is
not enough. According to his own words: "If
they are less expensive, the prestige of the
law courts would go up and if there is any
disrespect for the law courts, it is for their expensiveness".
I also share the concern of my friend
Shrimati Sushila Adivarekar when she said
about the setting up of the family courts and
juvenile courts. The Committee on the Status
of Women had also recommended in its
report regarding the establishment of such
courts. May I also request the honourable
Law Minister to look into this matter and
make some provision to make this sort of
facility available in the country.
I feel happy for the provisions regarding
the participation by the workers in the
management of an industry. The involvement
of the workers in the management is bound to
result into a greater productivity and better
management.
Now, coming to clause 10, I welcome the
provisions contained in the proposed new
article 48A which seeks to direct the
endeavours of the State towards the
protection and improvement of the
environment and preservation of forests and
wild life in the country.
I am also glad to note that in this amending
Bill some of the proposed amendments contain
necessary measures intended for avoiding* long
< drawn-out litigation and fruitless conflict
between the judicial and legislative and executive
branches of the Government. They will, T submit
tend to improve the administration of justice.
They will, therefore, have the effect of adding to
the stature and dignity of our Judges. As the
honourable Law Minister has
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[Shrimati Aziza Imam], made it
amply clear, the amendments
are
not
meant
to damage
these in
the least bit.
Lastly, 1 would like to say that some
people have tried to arouse the
apprehensions in certain sections of our
people in an attempt to obstruct the
making of amendments which, they fear,
may injure their own vested interests. Not
a single article relating t0 the
fundamental rights has been touched by
the amendments. Furthermore, the
emphasis on secularism and socialism
will mean that all citizens, as organic part
of the nation, will be able to play a more
active, honourable, and vital role in
adding to the development and greatness
and glory of the nation. Their greatest
security lies in proving their worth by
their hard work, honesty, integrity, and
performance of their duties well. These
qualities are, I am sorry to have to admit,
not yet sufficiently in evidence in our
country. They have a scarcity value.
The emphasis on the duties of the
citizens will make the values of these
clear to them. Without due appreciation
of the importance of these qualities, no
nation can progress and prosper. Today,
more than ever before in the past, no
nation can stand still. It has either to go
forward and rise upward or it lags behind
and sinks downward. I recommend and
fully support these amendments as they
are meant to take us forward and upward
towards the cherished goals set out in the
Preamble to our Constitutian.
Thank you.

, . .
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make or unmake any law whatever;
and further that no person or body is
recognised by the law of England as
having a right to override or set aside
the legislation of Parliament."
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by anythng. Some people imagine that
what we do now is something that is not
to be touched for ten years or twenty
years. I would
like the House to
consider that we are in the midst of
revolutionary changes, 'revolutionary' in
every sense of the word, because when
the spirit of a nation breaks its bunds, it
functions in peculiar ways and it should
function in strange ways."
Sir, the very important part comes now.
He says further:

SHRI HARISINH BHAGUBAVA
MAHIDA (Gujarat): Sir, I rise to support
this Constitution (Amendment) Bill.
Many honourable Members have
extensively spoken before me on the need
and necessity for these Constitutional
amendments which are before this august
House. I do not wish to discuss all the
points on the subject. Still I have chosen
to speak on the subject for the sim-pie
reason that I cannot control my feeling of
happiness and satisfaction over a matter
which was long overdue and which has at
least become a reality.
Sir, the Constitution of a nation is the
amalgam of its historical experiences and
its aspirations for the future. So, the
Constitution of a deve. loping nation in
particular cannot have any basic structure
which is permanent and immutable. It
has only one basic objective: The maximum good of the maximum number of
the people. What constitutes the
maximum good and what means are
necessary to achieve the same are
questions which have invariably been
solved by the seat of political power. So,
Constitutions are not static. Regarding
our own Constitution, in view of the
above facts, what Shri Jawa-harlal Nehru
said is very interesting and is worth
recalling. He said:
"A free India will see the bursting
forth of the energy of a mighty nation.
What it will do and what it will not, I
do not know. But it will not consent to
be bound down

"It may be that the Constitution which
this House may frame may not satisfy
the free India. But this - ( House cannot
bind down the next generation or the
people who will duly succeed in this
task."
With far-sighted wisdom, Shri Jawaharlal Nehru said these things and he
also said that the Constitutions are made
for the people and not the other way
round and that democracy is not a rigid
and immutable concept.
Sir, it is our misfortune that political
battles involving these questions are
shifted to the jurisdiction of the judiciary
by the political parties. Not only that,
Sir. Some political parties, ^ because
they were unable to accede to power by
democratic means, were led to other
unconstitutional or extra-constitutional
challenges. I am sure, Sir, the proposed
amendments will successfully face those
challenges.
Sir, the Preamble of the Constitution is
the key to it. The Preamble seeks
"sovereign democratic republic of India"
as
Socialist
Secular
Democratic
Republic. The Preamble is the
embodiment of the people's aspirations
and their values. Even when the
Constitution was originally framed, the
description of India as "sovereign
democratic republic" and it was A.
inadequate. The Preamble declared the
resolve of the people to secure to its
citizens, among other things, "equality of
status and opportunity".
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Sir, if you go through Articles 26 and 39,
you will be able to see that the basic tenets of
"Socialism and the secular" character of the
Indian Republic
were inherent in the
various provisions of the Constitution. The
proposed addition of the words "Socialist"
and
"Secular" fills the omission in the
Preamble.
Sir, the imperative need and
necessity to amend the Preamble is very
obvious.
We have been witnessed to the
struggle through which we had to pass and
are still passing for the betterment of the lives
of the teeming millions of this country. We
are also conscious •of the difficulties and
hurdles which have come in the way of
bringing socialism in this country. Sir, natural and historical hazards have always been
there, but unfortunately many of them have
been on account of the behaviours of
our
own
mankind. Mahatma Gandhi, Father of
the Nation, wanted Swaraj for the poorest of
the poor. His spiritual heir, Pt. Jawaharlal
Nehru, the great architect of modern India
struggled
for his whole life to translate
that
dream into reality.
Policies were
framed, laws were enacted and all-out efforts
to implement
them
were
made
throughout the period after Independence.
But, speaking
frankly and honestly, we
have to admit that our ©wn party, the
Congress, had in its fold certain elements so
conservative and right reactionaries, that many
a time they had tried to beg down the
progressive measures envisaged under the
leadership of Jawaharlal Nehru.
At a time when not only the opposition
parties were out to under the good work done
but even the constitutional provisions were
used to throttle the spirit of progress in this
country, some serious-minded people thought
that Jawaharlalji must become firm and
ruthless in clearing out those elements from
the Congress party itself which had been
obstructing the progressive policies so badly
needed by the country. I recall one statement
made in this behalf by one of the greatest
thinker, of this age.
377 RS—4
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Lord Burtrand Russel, who, while writing
about Nehruji immediately after his death in
1964, said:
"Looking back I agree with those who say
Nehru made a mistake in not dividing the
Congress party into its socialist
and
non-socialist components by retaining
Congress as his political vehicle. After the
struggle for independence had been won,
Nehru was hampered by the Power of the
right wing which increasingly
came
to
dominate the Congress party. This
domination was only held in check by his
own leadership and command over the
population
of India.
The price,
however, of having to reconcile the powerful
economic
forces
which Congress
comprised with his hopes for democratic
socialism was titie emasculation of the latter
programme.
India has a slow growth rate
and remains stricken with poverty and
disease. Nehru's own efforts to alter this
would have
succeeded more had his
party
been forth-rightly socialist, with an
opposition in Parliament representing the
very forces which now dominate Congress. It came to be that these forces sought
to imprison
Nehru
even where his
policy of
nonalignment was concerned,
and no small part of Nehru's reluctance to
negotiate with the Chinese was owing
to his knowledge that the right wing of the
Congress prevented him from doing so.
Nehru himself came to realise this, and
perhaps the greatest tragedy of his death—
caused in no small part because he carried
the burden of India's development on his
shoulders—was that he was only now
taking forthright
steps about his right
wing..."
Sir, the people of India now congratulate
wholehearted^ our Prime Minister, Shrimati
Indira Gandhi, for completing the task
undertaken by ier illustrious father. She has
been iuccessful in bringing about a new
itmosphere where in not only the bearing out
of the rightist forces
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from the Congress has been achieved,
which can be seen by a look to the
opposition benches, but when the people
of India themselves demand and want to
amend basically the Constitution in such
a way as to facilitate the smooth
implementation of the progressive
measures and at subserving the common
good. Who are we to go against the
desires of the people? Time has come to
tap the tremendous strength, vitality,
patriotism and brotherhood to make India
powerful and great. May Almighty God
give us and our worthy Prime Minister
that strength and courage required to face
those elements or political parties who
are unable to accede to power through
democratic means and have decided to
offer
unconstitutional
or
extraconstitutional challenges. Sir, I again
support the Bill whole-hearted-lv.

"He that care not reason is
slave. He that cannot reason is
fool, He that will not reason is
bigot."

a*
a
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Social Conference were ebbing fast.
The gentlemen who presided over the
sessions of the social Conference
lamented that the majority of the
educated Hindus were for political
advancement and indifferent to social
reform and that while the number of
those who attended the Congress was
very large and the number who did not
attend but who sympathised with it
even larger, the number of those who
attended the Social Conference was
very much smaller. This indifference,
this thinning of its ranks was soon
followed by active hostility from the
politicians... Thus in course of time the
party in favour of political reform won
and the Social Conference vanished
"It was at one time recognised that
and was forgotten."
without social efficiency no permanent
progress in the other fields of activity
was possible, that owing to the
mischief wrought by the evil customs,
Hindu Society was not in a state of
efficiency and that ceaseless efforts
must be made to eradicate these evils.
It was due to the recognition of this
fact that the birth of the National
Congress was accompanied by the
foundation of the Social Conference.
While the Congress was concerned
with defining the weak points in the
political organisation of the country,
the Social Conference was engaged in
removing the weak points in the social
organisation of the Hindu Society. For
some time the Congress and the
Conference worked as two wings of
one common activity and they held
their annual sessions in the same
pandal. But soon the two wings
developed into two parties, a Political
Reform Party and a Social Reform
Party) between whom there raged a
fierce controversy. The Political
Reform Party supported the National
Congress and the Social Reform Party
supported the Social Conference. The
two bodies thus became two hostile
camps. The point at issue was whether
social reform should precede political
reform. For a decade the forces were
evenly balanced and the battle was
fought without victory to either side. It
was however evident that the fortunes
of the
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very glad that I have the privilege and the
opportunity to make it clear according to
this amendment that Parliament is the
supreme body. Then, secondly, a new
Chapter on Fundamental Duties has been
included, about which, possibly, no
thought was given before. The experience
of these 25 years has given us this knowledge that duties, along with the rights,
should also be there in the Constitution.
Thirdly, Directive Principles have been
given precedence over Fundamental
Rights. The Preamble has also been
amended, changing the definition of the
country from SDR to SSSDR. This
change which has been brought about in
the Preamble will justify the other
amendments in the Constitution. The
change is from a 'Sovereign Democratic
Republic' to a 'Sovereign Socialist
Secular Democratic Republic of India.'
These are the four salient points which
will make any progressive man and any
democrat in the country to accept these
amendments in all sincerity. As I
mentioned before, I deem it a privilege to
be associated with the passing of this
measure.

SHRI KALI MUKHERJEE (West
Bengal); Sir, I will not quote any
scriptures. But I will just express my
feelings and opinions °n these
amendments which are massive in
character.
Parliament
has
never
considered such massive amendments. I
do not know about the other countries of
the world. As I said, I am not going to
quote anything.
This Bill consists of 59 clauses. These
amendments have brought out the most
important issues which are being debated
for the last 20 or 25 years since the
Constitution was taken as the main
scripture of our social political system.
One is, Parliament should be accepted as
the supreme body. This has been spelt
out very clearly in this Bill which is the
most
creditable
part
of
these
amendments. One of my friends has
quoted Shri Om Mehta that one should
be proud for this. It is a proud privilege
to be associated with the passing of this
amendment Bill in this House. I am

Now, Sir, I would like to draw your
attention and the attention of the
Government to certain shadows which
are there in this Bill and which need to be
enlightened. One is, whom are we going
to serve? The people. People means
what? Everybody comes within the
purview of the term 'people'. Certainly,
we have to identify the people we are
going to be serve. We should analyse this
term economically. Let us divide them
and identify them. Income-tax payees in
the country constitute 5 per cent
approximately. The number employed in
organised
industries
and
service
institutions, whether public or private
institutions, comes to 20 million
approximately. This constitutes 3.3 per
cent of the total population. Then, Sir, if
you go to each village you get 10 to 12
persons as the rich peasants. Taking all
together, it is estimated that 1 per cent of
the peasants can be regarded ag
the
rich
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peasants. They are affluent. They are
excluded from all types of taxes
agricultural taxes etc. That is why I have
taken them separately. Taking all of them
together, I find it is 4.8 per cent or
broadly 5 per cent of the population who
can be taken •as upper section of the
social strata, who either get the maximum
living conditions or affluence, or the
minimum taking the working class also
into consideration. The working class in
my country is a privileged class in •the
sense, as the Prime Minister has rightly
said, as against an unemployed, the
employed is a privileged class. Jn that
sense, he is relatively privileged as
compared to the unemployed. Therefore,
Sir, there is 95 per cent of -the population
who are not gainfully -employed or who
are not certain to £et a job. If you take
them population-wise, 5 per cent of the
population means 25 per cent of the manpower, i.e., who get some amount of food
and other things including the -affluents.
That is because of 5 men constitute a
iamily by and large in •our country.
Therefore, when you say five per cent, it
means 25 per cent. That means over 75
per cent of our people are below
minimum or subsistence level or below,
what we call, the poverty line. Therefore,
the Constitution which is an instrument
for socio-economic revolution shall have
to function for those persons, this 75 per
cent of the population, who are not given
an assurance of a job or certainty of a
meal, neither of these. And in this
Constitution, if it has to work for them,
there should be 'Right to Work' in the
Chapter on 'Fundamental Rights'. In the
Fundamental Rights you must provide ior
'Right to Work'. It is true you cannot
provide them with work now but the
Constitution is meant for generations.
Unless it is laid down in the Fundamental
Rights, nobody would think of it. It
should be brought in the Directive
Principles as well. It should be given
superior position so that the people, the
huge unemployed in the rural sector, who
have no opportunity in life, who are dying
one •after the other, could find some work.
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The other day, one of my friends rightly
said that they are dying one after the
other. When the Prime Minister has taken
upon herself to fight against the vested
interest—she has been fighting, she has
shown her element since 1969 when she
fought against such a terrific opposition
and reaction inside the Congress and outside the Congress—I believe this provision must be there in the Fundamental
Rights.
Then, Sir, I would like to say that
in the Fundamental Rights Chapter
we have got the Right to Property.
This is not in consistent with the ob
jectives of the Forty-fourth Amend
ment Bill. This wording should not
be there.
'Right to property'
should not be there. It should be curbed
or abolished. It should be rewarded to
bring it in conformity with the objectives
of the Forty-fourth Amendment Bill. I
must be short in speech because my time
is, I believe, limited, I do not want that
you go on ringing the bell, forcing me to
sit down.
Sir, since 1951 you have been bringing
constitutional amendments. Soon after
the Constitution -was passed, Panditji
brought an amendment in 1951. It is a
fact of life that change is a must. And
there shall be changes in the
Constitution, one after another. You have
brought in 44 constitutional amendments
during 25 years of the existence of the
Constitution—on an average, two
amendments in a year. This one is such a
massive one that one feels it will cover
for a few years but that is not the case. In
the speeches delivered by our Law Minister, he has said that more will come. If
that be the case, I have a constructive
suggestion for the consideration of the
Minister and Government.
You are maintaining us, the Members
of Parliament, throughout the year. In the
Lok Sabha already you have given them
two years more—one year by
Constitution and another for the
consolidation of the gains of the
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[Shri Kali Mukherjee] emergency. Having
done that, why don't you give a fresh look at
the Constitution as a whole? What are you
doing? You are bringing cut-pieces to provide
protective clothes to the people as against the
vested interests. You are bringing cut-pieces,
changing the cotton piece here and putting silk
there, changing one piece and putting wool
there, changing this part and putting khadi
there and so on. You are bringing in cut-pieces
and sewing them to patches. It will be
inconsistent. Whatever pieces you are getting,
you are bringing and sewing them alongwith
others. Ultimately all our inconsistencies are
coming out and one after another you are going
in for amendments, amendment after
amendment. Now, both the Houses of
Parliament are competent enough to have a
look at the amendments and all these things.
Let both the Houses of Parliament meet
together during the period that we do rot sit for
legislative purposes—say, the 'entire period of
the next inter-session—and let them discuss
this Constitution thoroughly and make it a
consistent one alongwith this 44th amendment.
Because, there will be a number of anomalies
after this 44th Amendment Bill is passed. They
are bound to come and this Parliament is
absolutely competent to set them right. I am
seriously opposed to those who are talking of a
Constituent
Assembly
because
this
Parliament— both the Lok Sabha and the
Rajya Sabha—having come out of the will of
the people who have 'elected both the Houses
directly and indirectly, is competent to do it.
Having got a majority of three-fourths, the
Congress Party has taken the responsibility of
bringing the country to a free status. It is the
Congress Party which brought freedom and it
is the Congress Party which brought the first
constitution. The Congress Party is for the
freedom and progress of the country and the
Congress Party has taken the responsibility of
constituting the Constitution in a manner that
becomes fully consistent with what-
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ever amendments that have
3 P.M. been passed. Whatever line
we are going to take, they
are to go along the path to prograess. That is
why I suggest such a type of thing. Let the
Government think of it. During the next intersession period why not we sit down and give a
de novo, fresh look at the entire Constitution
and bring about changes wherever changes are
required and make it reflect the will, desire
and aspirations of the people of the country?
Thank you very much.
DR. RAJAT KUMAR CHAKRA-BARTI
(West Bengal): Sir, I rise t» support this Bill.
Many Members of this HouSe have already
used the words "static" and "dynamic". Fifty
years ago, nobody could think of sending
anything to the moon, much less to Mars
which is farther away. So, the life is changing.
Living means dynamic and static means dead.
So nothing~can be static in this world;
changes are bound to come. Now, how do you
propose those changes? We do not want to
throw an atom bomb and change the whole
thing overnight. If one builda a house, after 10
years or so he has to make certain changes
inside because of certain factors; he does not
demolish the whole house, yet he does bring
about certain changes in it. As Mr. Mukherjee
rightly pointed ouf, we are in the process of
changing the minor things, bringing
amendments after amendments, but the time
has also come when we should have a
thorough look into the whole Constitution and
both the Houses of Parliament may sit together
during the inter-session period to go through
this process in the coming year and a half or
two.
Sir, I will just mention two items in the
whole Bill. In article 226, I expected some
changes, some substantial changes, regarding
the land, right to prop'erty. Sir, what we have
found is that there are thousands of acres of I
land lying in many places; for exam-| pie in
West Bengal, in 24-Parganas,
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here are thousands of acres of land lying there,
a part of it vesting in trie Government, and a
part of it being held by benamis, and so on.
Now, what the people are doing is that they
are simply going to the courts which are
putting injunctions and some such cases are
continuing for years together, so that the
actual tillers, the tillers of the land who have
been tilling lor 15-20 years, are not getting
any benefit because the cases are pending in
the courts. Just to emphasise this point, I
would like to quote from today's Times of
India. There are two photographs. Under the
first photograph, it is stated; Mr. Hard-wari
Lai, a Harijan of Dhansa village, holds up the
land deed issued to him on July 20, 1970, by
the Delhi Administration. "We are left only
with the deed paper", he says. "The land has
been snatched away from us." Under the
second photograph) it is stated: "Mr. Ram
Kishan, 60-year old freedom fighter of
Dhansa village, was beaten up several times
by the police in the '40s for protecting
Congress leaders who came to address
meetings there and unfurl the Tricolour. Today he is a landless Harijan earning his living
by selling cups of tea." Sir. the reason why I
say all this is that these are not just two
examples, there are tousands of acres of land
everywhere in the country and there is no way
for the Government to take care of this land,
to take away this land and properly distribute
it amongst the landless labourers because
those people have got the court injunctions
and the cases have been going on for years
together. I find no provision for this in article
226 as put forth in the Forty-fourth
Amendment. So my earnest request to the
honourable law Minister is to look into this
point and do something about it.

Now, I take up article 312. Now, I find
here, as my predecessor has said, that
because of the bureaucracy, proper
implementation of the 20-point programme is
not possible: it
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is not being done in many places... Sir,
I am pleading for the abolition of sub-clause
(2) of article 312. Sir, why should there be
sub-clause (2)? Article 312 is enough.
Article 312
says: " ------Parliament may by law
provide for the creation of one or
more all-India services common to
the Union and the States, and, sub
ject to the other provisions of this
Chapter,
regulate
the
recruitment,
and the conditions of service of per
sons appointed, to any such service."
Sir,, this is enough. Now, why are we
putting in the amendment after the
"All-India
services",
"(the
all-India
judicial service)"? In sub-clause (2)
we find there is Indian Administra
tive Service and the Indian Police
Service. And, as you know, Sir, all
these
Services—whether
it
is
the
All-India Educational Service or the
Indian Forest Service or the Indian
Police Service, or the one which we
are
creating,
the
Indian
Judicial
Service,—are
all
inferior
to
the
Indian
Administrative
Service.
Though we are saying that those are
all-India Services, they are not equal
in status, equal in parity; they do
not become Secretaries or Joint Sec
retaries in the Ministries; they do
not have the final decision-making
power. I may remind the House
that for the last 20 years the best
brains of this country go in for the
professional courses, for the engineer
ing, medical and science courses. And
xvho goes in for the humanities or
the arts? The average students. And
there is a competitive examination by
the UPSC for these people for the
highest services of the land. The
UPSC picks up these boys at the age
of 22 or 23.. give them training at the
Administrative
Staff
College,
Mussoorie. They live there in an ivory tower.
They are given training for two years. They
lose all contact with the masses. After two
years of training, they become masters of all
subjects. Is this the way to train them? Is this
the way to train them to implement the
programmes which the Prime Minister has in
her 20-point programme out lined? How can
you expect the people coming
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•out of this training to be able to do the
work? Can you expect them to have the
necessary technical and professional
skill required?
Regarding technical and professional
skill, I will give you one example.
There is the Krishna Ceramic
and
Glass Factory at Jadavpur, Calcutta. Its
management has been taken over by the
Government; finance has been taken
care of by the West Bengal State
Government.
But who are on the
Board of Directors?
There are five
people on the Board of Directors of this
factory—two retired IAS, two existing
IAS and one, an outsider. These five
people constitute the Board of Directors
of this factory. Can you imagine a glass
factory to be run by these people.
There are eminent people qualified.
There is Dr. Sharma in the Central
Glass and Ceramic Research Institute
just a mile away from the factory.
There are eminent people in the
Durgapur Glass Factory.
Can't you
pick up these people and put them up
there. There are sick and closed mills
in our country. What are we doing?
We are sending
deputationists.
These
people come from the general
services.
What I say is this—there
should be an All India Service. That is
all right.
But the
procedure
for
recruitment
for that should be
completely changed. I will give my
suggestion for the consideration of
this House and of the concerned
Ministry.
Recruitment to the All
India Services must be from all the State
cadres and from the
Central
Services.
In all the States there are
Class I and Class II officers who are
experienced and who are professional
people; there are the generalists and
there are also lawyers. Similarly, in the
Central Services also there are Class I
and Class II people-professional and
technical people like lawyers and
doctors. There are also the generalists.
Now, why don't you pick these people
up—even from outside—people having
five years' experience in any field.
Why don't you pick them up and
recruit them through the UPSC.
Say
that such a person
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must have five or ten years' experi
ence. After recruiting
them
through the UPSC, put them in the
Administrative Staff College They
will learn there. Once they come
into the All India Services,, then there
will be no difficulty in placing them
according to their qualification and
proficiency; there will be no difficulty
in putting them in the professional
fie'.ds, in irrigation or in the PWD
or in family planning or in the Law
Ministry. In the Judcial Service, we
have already prescribed the minimum
qualification for entering into the
service with the rank of the district
judge or something like that. Why
can't you do it here also? With the
required qualification, they can come
into the services straightaway and
they can be given training.
My wholehearted
reuqest
to the
Minister is that article 312(2) should be
completely abolished; article 312(1)
should be there and the mode of
recruitment should
be completely
changed.
People must be recruited
either from outside or from the State and
Central Services, from amongst Class I
and Class II people,, through the UPSC.
If they have the proper merit
and
experience,
then
they should be
given further training for one year and
after that th?y must
* come into
the All India Service as a cadre.
Then truly it can be an A1H India
Service,
not when
it
is done
piecemeal
like
the
IAS, the
IPS,
US
and
so
on. Sir,
this
thing should be looked inta
thoroughly and some thing must be
done about it. Otherwise, you see,
every day or mostly every session, we
hear so much about the brain-drain from
the country. Let me put this question
before this august House. Why should
not there be brain-drain? Suppose I am a
good boy and I stood first in the Higher
Secondary examination and then I opted
for Engineering. After studing for five
years, what will
..-* I become? I will
become an Assistant Engineer.
And
where will my career end? I will end as an
Assistant Engineer drawing a salary of
Rs. 1475 because there is no opportunity
in the
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State services. Very few people from among
the Assistant Engineers become Executive
Engineers, and very
few irom among the
Executive Engineers become Superintending
Engineers. What can I do? There is no option
for ine, there is no choice for me- That is why
the best brains of our country, scientists,
engineers, doctors and other .professional
people, want to migrate .to
different
countries. There is no such treatment there
in those countries. There you are rewarded
for your work, you are given jobs according
to
your
merit, according .to
your
proficiency.
Here it is not like
that. Here professional people cannot take
any
decision. I may become the Chief
Engineer in the State but I cannot take any
decision. "What can I do? I can simply draw up
a project. And who will sanction the project?
The project will be sanctioned by a generalist
who is sitting at the top at the General level, an
IAS man. And what do these people
know? They will try to gather opinion from
three or four persons and then try to give their
own
opinion. And afterwards what will
happen? If there is any fault in the plant or in
the industry, then the whole blame "will go
to the engineers and not to the IAs officers.
For instance, in the Drugapur Steel Plant, it is
not the decision of the engineers, the engineers, did not say that the capacity of the plant
was 1-6 million tonnes. Who purchased this
equipment? Who went abroad to negotiate the
purchase of this equipment? Naturally the
engineers did not go abroad for negotiating the
purchase of the equipment. It is the IAs people
who went abroad, inspected the machines and
purchased them. Now you know, after the enquiry, the committee of investigation said that
its capacity cannot be 1.6 million tonnes and
it can be only 1.2 million tonnes. And even
that,
it cannot produce because some of the
components are completely junk. They have
sold to us second-hand things. This type of
thing can never occur if we have the right
people in the right place.
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So, lastly—I will finish; I have taken
enough time—I again commend the 44th
Amendment Bill. It is very good that we have
brought Education under the Concurrent List
because education is a very complicated subject. All over the country we must have a
similar pattern of education. So long it has
been a State subject and if it is kept with the
State alone, then every State w>U try to go is
own way. At least there should be some
control from the Centre about the educational
pattern that is to be followed all over the
country. Thank you.
SHRI INDRADEEP SINHA (Bihar): Mr.
Vice-Chairman, Sir, speaking on this
Constitution Amendment Bill, I would, first
of all, draw the attention of the House to the
Statement of Objects and Reason. In the
Statement of Objects and Reasons, it ha3
been stated:
'•It is, therefore, proposed to amend the
Constitution to spell out expressly the high
ideals of socialism, secularism and the
integrity of the nation, to make the directive
principles more comprehensive and give them
precedence over those fundamental rights
which have been allowed to be relied upon to
frustrate socio-economic reforms for implementing the directive principles-"
Now, Sir these objectives as spelt out in the
Statement of Objects and Reasons are quite
good and I am quite in agreement with those
objectives of the Constitution Amendment
Bill. But Sir, when we come to some of the
clauses, they do not conform to these
objectives as formulated in the Statement of
Objects and Reasons. I will take up some of
these issues.
For example, we are making the very good
amendment that our Constitution should aim at
the establishment of a socialist, secular and
democratic republic. We are adding the words
"socialist" and "secular". And that is very
correct. And I am fully in support of it. But
can we have a
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socialist set-up in this country, can we have
socialist institutions in this country when
right to property is included in the
fundamental rights gua-ranted by the
Constitution? These two things are
contradictory. If we have a socialist system,
socialist framework and a socialist economy
and socialist Constitution, then socialism
does require that all the basic means of
production should be owned by the State
and not by individuals. But here we have a
peculiar Constitution. We call this a
socialist Constitution and we lay down the
aim of marching towards socialism and
building a socialist India. At the same time
we retain the right to property as a
fundamental right in the Constitution. Now,
Sir, I would like to remind you of what
Pandit Jawaharlal Nehru had to say on this
question in one of his addresses to the
Indian National Congress. He said:
"I am convinced that the only key to the
solution of the world's problems and of
India's problems lies in socialism. When I
use this word, I do s° not in any vague
humanitarian way, but in the scientific,
economic sense. Socialism is, however,
something even more than an economic
doctrine. It is a philosophy of life and as
such also it appeals to me. I see no way of
ending the poverty, the vast unemployment,
the degradation and the subjection of the
Indian people except through socialism.
That involves vast and revolutionary
changes in our political and social structure,
the ending of vested interests in land and
industry as well as the feudal and autocratic
Indian States system. That means, 'ending of
private property except in a restricted sense
and replacement of the present profit system
by a higher ideal of co-operative service. It
means ultimately a change in our instincts
and habits and desires. It means a new
civilisation radically different from the
present capitalist order.
Some glimpses
we can
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have of this new civilisation in theterritories of the USSR."
This is from the Presidential Address of
Pandit Jawaharlal Nehru to the Lucknow
session of the Indian National Congress, held
in 1936. These words were uttered a long
back by Pandit Jawaharlal Nehru. But it was
not possible for the Congress, before which
he uttered these words, to adopt the ideal of
socialism at that time. It was not possible for
the Constituent Assembly, which was called
after the achievement of our freedom, to
accept the goal of socialism and put this word
in the Preamble to the Constitution. We are
doing it now, thirty years later. Better late
than never and we support it. But while we
are supporting the position that the word
'socialism' should be included in the
Preamble, how can we agree to retain the
right to property as a fundamental right in the
fundamental rights chapter of the Constitution? This is an_anomaly. And the Law
Minister, when he replies to the debate, will
please try to explain how he wants to
reconcile this anomaly and how he wants to
retain this anomalous position.
Secondly, in this draft amendment, ai jvercy
dangerous proposition has been made and that
is about anti-national activities. I have stated
already that I agree with the ideals of
socialism,, secularism, democracy and
national integrity and they should be
enshrined in our Constitution. And, Sir, we
are second to none in upholding the unity and
integrity cf the country. But, Sir, does upholding the unity of the country require banning
or declaring any lawful ror-mal trade union
activity as anti-national or declaring any
normal activities of the working people like
the peasants and the workers and other
sections of the masses as anti-national? I
would like to read out the article to you. Sir
It says:
.anti-national activity in relation to an
individual or an association means any
action taken
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by such individual or association
which is intended or which is part
of a scheme which is intended to
overthrow by force the Government
as by law established

Sir, overthrowing the
government
established by law is unconstitutional and in
every constitution it is unconstitutional and
this is an illegal act. But how can you
say that it is also an anti-national act? How
can it be anti-national? This government may
not last for ever.
Suppose here in this
country we have a government which does
not respect the Constitution and many
honourable Members sitting on the other
side may feel that this government has to
go and they may feel that this government
has to be changed. Now, whether that
change is to be brought about peacefully or
whether that change is to be brought about by
force depends •on so many factors including
the circumstances prevailing at that time.
This will certainly be an illegal act and this
will certainly be an unconstitutional act.
But, Sir, how can it be termed as an antinational act? I know in the Congress
pledge for complete
independence
it
was stated
that
British
Government
which
had
deprived the
Indian people of their freedom and which
had deprived them of their fruits of
labour had no right to exist and the people
had a right to change the Government. So,
Sir, the people's right to change the government is a very sacred right. It may not be
legal or it may not be constitutional.
But
how can you term it as anti-national? If you
term it as anti-national,
then the
argument would seem to be that only the existing Government is national and whatever
the
existing
government does
is
national
and whoever is against the
existing government
is
anti-national.
Now, this thinking becomes clearer still
when we take up the second part of this
particular clause which says:
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or which is intended or which is part of a
scheme which is intended to create internal
disturbance or disruption of public services..
.*'

Now, anything which creates an internal
disturbance
may be termed as antinational.
Now, the workers may strike.
They are fighting and they
may
be
fighting for wages or
they
may
be
fighting for dearness allowance.
The
workers may be fighting against victimisation
and they may be fighting for bonus. So, there
are any number of strikes in various industries
and a strike does create
disruption
in
social services, particularly a strike in the
essential services will do so. A strike in the
electricity undertaking or in transport service
or in the railways or in the 'P&T department
does create disruption of social services.
Now, can this disruption be termed
antinational? This is a very important question. If
these strikes can be termed anti-na-i tional,
then what is national?
Then, Sir, the
workers should in a meek and docile manner
obey the dictates of the management and
that would be called national. This is a very
dangerous thing and the extent to which this
thinking can be carried has aeen illustrated in
certain recent events in Bihar. Recently, the
30th Session of the AITUC was held at
Jamshedpur. Now, Sir, the local authorities do
not allow any mass meetings to be held in the
name of emergency. Not only that. They
said that even the delegates' session could not
criticise any policy of the Government or any
policy
of
any
rival
trade
union
Why
a
trade
union
organisatioi
holding its conference cannot criticizi the
Government.
The basic thinkin is that
anything which is critical c the Government is
anti-national. S the Government has the sole
monc poly of keeping the conscience of tr
nation, of looking after the good ari wellbeing of the nation, and an I
body
against the Government is agaii j
st the
nation and anti-Government I anti-national.

123

Constitution (44th

[ RAJYA SABHA ]

[Shri Indradeep Sinha].
Recently, Sir, in Bihar, in Sitamarhi
district, a number of Communists have been
prosecuted on the charge of holding a meeting
of the organisational committee of the party
on the ground that it is not allowed under the
D.I.R. And the thinking is that since you are
against the Government or since you criticize
the Government, your activities are antinational. So already from the experience that
we have, we have come to know that antiGovernment is being interpreted as antinational, and Sir, I am very, very
apprehensive that the retention of this clause
will hamper the normal, legitimate trade
union activities and, therefore, this clause
should go.
Similarly, Sir, there is provision that the
Central Government .'nay deploy its forces in
various States, without the sanction of the
State Governments. Now, Sir, this is a very
dangerous thing. Our whole Constitution is
based on a system of federalism in which tlhe
States have got certain specified powers, the
Centre has got certain specified powers, and
residuary powers have been vested in the
Centre.
Now, this amendment disturbs the whole
'balance of relationship between the Centre
and States and encroaches upon what was so
far the exclusive preserve of the State
Government, that is, maintenance of law and
order. Now, according to this amendment,
even this right the State will not have
exclusively and the Centre will have the right
to send its forces. This is a very dangerous
amendment. It will seriously erode the
autonomy of the States, and a deep thought
has to be given to this clause before the House
is asked to vote for it.
Lastly, Sir, many voices have already been
raised. In clause 59 it has been laid down that
for removing difficulties and anomalies, the
President can promulgate amendments to the
Constitution. This is an unheard of thing. In
no democratic country |
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in the world has the President or the
Executive been given such wide powers to
amend the Constitution even in ths name of
removal of anomalies, Supposing there are
anomalies, what is the difficulty in giving this
power to Parliament? So I would suggest that
instead of the President being given the power
to remove anomalies by promulgating
amendments,, this power should be given to
Parliament.
Finally, Sir, though the constitutional
amendment has evoked seme controversy
in the country, yet my party has taken the
decision that the aims and objects are good;
some
of the
clauses
proposed
are
good— clauses which seek to establish
the goal of socialism, clauses which seek to
establish the supremacy of Parliament,
clauses which seek to establish the primacy
of Directive Principles over Fundamental
Rights, and so on. So because of these
reasons, we have extended general support to
the Bill. But general support to the Bill does
not mean that we support all the antipeople and anti-national provisions of the
Bill which I
have
already pointed out.
And
when
the time for amendment
comes, we will be moving amendments to
delete some-of the objectionable provisions
of the Bill.
Thank you, Sir.
SHRI
MAQSOOD
ALI
KHAN
(Kamataka): Mr. Vice Chairman,. Sir, I rise
in support of the Forty-fourth Amendment
Bill. The Law Minister, while making his
remarks on the Bill, said that these constitutional amendments have been necessitated by
circumstances which were inherent in the
society. He said that the Constitution is not
only a legal document, but it is a socioeconomic document also. As we know,
society always changes, ifs environments
change, its aspirations change and it3
ambitions change, A Constitution or for that
matter any law in the country will have to
represent such chan-
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ges in environments, outlook of the people and
their ambitions. Sir, our Constitution, as most
of us know, was based on the constitutions of
other countries, primarily the constitutions of
Great Britain, Australia, New Zealand, Canada
and the United States of America. The
founding fathers of our Constitution thought it
fit that the salient features of these
constitutions should be incorporated and
amalgamated in such a manner in our Constitution that the nascent Indian Democracy
should be able to function very well. During
the last 27 years of our independence and our
practice of the Constitution, we have found
that certain changes have been made necessary
and that is why, when such changes were felt
necessary, amendments were brought to
Parliament and Parliament okayed them. The
present amendments have aroused, in a much
greater degree, a sort of response from the
people* and from the parliamentarians and
legislators. While large sections of the people
have welcomed these amendments there has
been criticism as well. There has been a
criticism that this is not the opportune time for
making any amendments to the Constitution.
Sir, it has been rightly answered by my hon.
colleagues in this House and in the Lok Sa.bha
that the need to change the Constitution has
been felt not only by the Government in its
day to day administration but by the
Parliamentarians also and by the people as
such. One day we have to make changes and it
is better w'e make them now. But while
making such amendments we are confronted
with two questions. The first is whether this
Parliament is competent to make any changes
in this Constitution. Many Hon'ble Members
have rightly traced the judicial history and
pointed out as to how the Supreme Court first
said that constitutional changes could be made
by Parliament, Again there was a second
judgment upholding the earlier view. But
during the course of its third judgment in
1967, known as Golaknath case the Supreme
Court
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said that no constitutional changes could be
made by Parliament. Sir, I am reminded of the
commentary by the great constitutionalist, Mr.
H. M. Seervai, who has written a monumental
book called the 'Constitutional law of India'.
While reviewing the Golaknath's case he
brought to surface the poor logic of it and
showed how inconsistent it was in its conclusions. He argued with the delicacy and legal
acumen of a great jurist that Parliament always
enjoyed the infettered power of amending the
Constitution. And it was precisely this
argument which was later on accepted by the
Supreme Court in Keshavananda Bharati's
case. He put, these questions to strengthen his
arguments. He asks first whether we have to
take it that the Constitution cannot be changed
at all. This can not be true as any society
which is alive to the political and economic
changes will not accept that the Constitution
can remain static. A Constitution is dynamic
and will have to reflect the changes in the
society by suitable amendments. Then he puts
the second question: Who could change this
Constitution then? If you say that a
Constituent Assembly will have to be set up
for amending the Constitution, then the
question comes: Who is to set up this
Constituent Assembly? Whether under Our
Constitution, we have a right to set up any
Constituent Assembly or the President has any
right to set up any Constituent Assembly or
the people have any right to set up this
Assembly? The answer is that after making or
through search-within the four walls o- this
Constitution, we are convinced that no power
has been given under ihe Constitution to any
authority in India to set up any Constituent
Assembly as such and the realistic conclusion
one has to arrive at is that it was the intention
of the founding-fathers of our Constitution
that if need be this Parliament, which is the
supreme and competent authority to meet any
such situations, should change the Constitution in whatever manner it likes. And this
was the dictum given by the
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in the Kesavananada Bharati's case. But, as it
has been pointed out rightly, the Supreme
Court propounded another theory of 'basic
structure' of the Constitution. It said that this
'basic structure' can not be changed at any
time. Our Prime Minister Shrimati Indira
Gandhi, while dealing with this subject in Lok
Sabha, very rightly asked: Where is this basic
structure to be found? Any structure of a
democracy is to be found either in the written
Constitution or within the premises of the
unwritten Constitution of any country. Sir, we
have defined our Constitution in all its
minutest details and I think for that matter no
Constitution in the world is as elaborate as
ours. Right UP from the Preamble up to the
Schedule, we have defined our objectives, the
rights of the citizens, the functions of the
Executive, the Legislature and the Judiciary,
the federal structure, the mode of Elections,
so on and so forth. Hence any structure of our
democracy, whether basic or super, will have
to be found within our Constitution. The
bogey of 'basic structure' as has been argued
by our colleagues here, has been exploded.
And I think this matter is "now being set at
rest to the advantage of this country that
Parliament is supreme and is competent to
change the Constitution in whatever manner it
likes.
Sir, coming to another question regarding
the composition of this Parliament and the
composition of the earlier Constituent
Assembly, I would like to know—and I think
our hon. Law Minister will be able fo deal
with this question in an elaborate manner who
is more competent to have a say in the matter
of
our
Constitution—that
Constituent
Assembly or this Parliament? In its
composition, in its character and in its
territorial representation, which is more
competent? At that time, as we all know, only
class interest was represented and that too on
the basis of limited "franchise. The Central
Legislature "was not based on universal
franchise.
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It functioned a's our Constituent Assembly.
But our present Parliament is based on adult
franchise. We represent the people all over
India who, at the time of Elections go to the
pells and send their representatives to this
august House, And I think, that reason, if any
body or any organisation or any authority for
is competent to say what changes are required in our Constitution, it is this Parliament
which can say so.
Sir, the three wings ot the State, as has
been pointed out are the executive, the
judiciary and the legislature. We drew our
inspiration so far as the -Constitution is
concerned from the foreign countries. We
drew up this Constitution and made it a legal
document for the nation, basing it on other .
foreign Constitutions. And the structure o"
the judiciary, if we have to think of it, is very
much the same which the Britishers had
given us as a legacy. Sir, the problem to day
in our country is that the legal system we are
having is not at all suited to the Indian
genius.
What is it that we do in our courts? Do we
go and present our cases in a court in an
upright manner? Every lawyer knows that we
don't present f our cases as they are. We
concoct our cases and then present them in
courts. We do not present the witnesses as
such to speak the truth. We tutor them and
then present them. Why is it that up till now,
though we have been thinking of nyaya
pamha-yats right from the time we got independence we have not 'been able to establish
them? The result is that the common man
suffers and those who have money can only
go to courts and get justice and what justice?
In the words of one of the fudges before
whom I used to appear, it was described as
'paper justice'. He used to say, "Don't think I
am doing justice. This > is all "paper justice."
This is all "paper justice". What has
happened outside the courts, the parties know
very well." Sir, having been in the legal
field, j am convinced that our
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judicial system requires a thorough
change. Another point I said before
the
Swaran
Singh
Committee
that
k dispensation of justice should be free
of cost in India. It is good that as
one of the Directive Principles it has
been stated that legal aid should be
given free to the poor. But, Sir, I
think we are heading towards the
goal when we have an entirely chan
ged judicial system in India which
would fit into our social and economic
pattern.

Then, Six, there is the bureaucracy.
Bureaucracy is just the same as judiciary is.
This was also inherited from the Britishers.
Hon. Members have pointed out that all our
Plans and even the Prime Minister's 20-point
economic programme, if failed and if are
failing in certain respects, and in certain
regions, it is because the bureaucracy is not
acting in the mannei- in which it should act.
We gave all the protection to the judiciary and
to the bureaucracy in our Constitution and in
our laws so that nobody can touch them; but if
they go wrong, where i's the machinery to
scrutinise them and to see that they are given
Sue punishment. A lot of propaganda is going
on in clubs and in restaurants and in coffee
houses against the politicians to the effect that
all politicians, all of them, are corrupt in India.
But how about the judicial officers? How
about the bureaucrats? I won't Bay that all of
them a.re corrupt. I won't say that all of them
are incompetent but let there be a few
examples from which we desire the
satisfaction that our Constitution and our laws
have taken care of certain blacksheep and
punished them severely. Anyhow; we have
come to a stage when the will of the people in
its new direction is going to be represented in
our Constitution. (Time Bell rings)..
Sir, only two points more I want to make.
I find that although the wishes of the people,
their ambitions S77 RS—5
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and aspirations have been well reflected in
the present amendment, there are two
objectives which have fallen short of being
mentioned therein. Though the Communist
Party of India has advocated one of them
very vigorously and vehemently, I feel that
very many Members on this side of the
House who belong to the Congress Party
also hold the same ideology that the right to
property should have been abolished. Sir, it
is true as the Prime Minister has very well
said in the Lower House that in India just a
few people, have small properties and it is
not proper to do away with the right to
property and thus deprive them o* their
means of livelihood. But, Sir, the question is
of principes, of socialism to function in full
vigour. If we are true to our salt and want
the scheme of socialism to usher in, we will
have one day or the other to see that this
right to property is abolished. And, when I
speak of the right to property being
abolished in the same vein and in the same
logical sequence, I would say that the means
of production will have to be nationalised.
In fact, while speaking before the Swaran
Singh Committee I made a strong plea that
in the Directive Principles there should be
added another directive to the effect that the
State shall endeavour to natonalise all the
means of production, either severally or
jointly, at one time or at internals. Only then
the Preamble of our Constitution having the
word 'socialist' in it 'socialist'.
Sir, I think a day will come when we will
ha.ve an amendment representing these two
points, which are really the wishes of the
have-nots, the Poor. I am entirely in support
of the Bill. Thank yyou, Sir.
SHRI SANTOSH KUMAR SAHU
(Orissa): Mr. Vice-Chairman, Sir. the
Constitution (Forty-fourth Amendment)
Bill, 1976 which has come before the House
is one of the greatest landmarks in the
legislative history,
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country.
It is not only very voluminous
with
59
amendments which are
proposed in the Bill, it also aims to bring in
a silent revolution by the economic and
social development and fulfilment of the
aspirations of the vast millions of the people of this country. It also reiterates the
sovereignty of the people as expressed by
their elected representatives in Parliament
by declaring that the
Parliament is
Supreme in legislative matters.
TRere
have been a lot of hurdles in the course
of our development since independence. If
we examine the various Constitutions 0-the
other countries in the world, nowhere the
Constitution has remained static. Amidst
the vast changes that we are going to face
and the different innovations in all
disciplines
of life and new social
awareness to fuli fil the social
aspirations of the people we can never
think that
the Constitution or any part
of it will be unchangeable
or
immutable.
The changes we have
proposed in tlhe Bill have given a great
hope to the poor people of the country who
constitute about 90 per cent of the
population of our country. In the history
of the world, never a Constitution of a
country is a printed finality for all time
to come.
That is why, the founding
fathers of the Constitution provided
article 368 in our Constitution to provide
for
the
amendments
whenever
necessary.
But, in the course
of
legal interpretations of the constitutional
laws, it was found that some obstacles had
been Put t0 the powers of Parliament to
bring in
amendments, which
are
necessary for
the development of the
social and econo • mic well-being of the
people. From 1950 to 1967, the Supreme
Court upheld the decision in Shankari
Prasad's case and other cass3, that Parliament has supreme power to amend the
Constitution. And it was the opinion
of the Supreme Court.
In 1967, in the
Golaknath's case it was observed for the
first time that the Parliament had no
power to abridge the
Fundamental
Rights.
Subsequently, in 1969, in
another case i.e.
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Shantilal Mangaldas case the observation
was otherwise. But, finally, when the
Government wanted to carry out new
socio-economic measures in cases like the
bank nationalisation and the privy purses
abolition, again this point was agitated by
the honourable Supreme Court. Now, in the
finality, in the Keshavananda Bharti case, it
has been observed— though the
Golaknath's case was overruled—that
Parliament has a limited right to amend,
especially, that the basic features of the
Constitution cannot be amended and new
article 31C was declared invalid.

Now, let us examine, what are the basic
features of the Constitution. To my mind, it
is of prime importance that the Directive
Principles which are not justiciable in
courts, are also the basic features of the
Constitution. If the Directive Principles are
fundamental in the governance of the State
and the Society at large how does the
question come in various judicial
interpretations that the Directive Principles
become subservient t0 the Rights of the
private individual? In that case, can we
make the State really a welfare ) State and
can we bring about the well-being of the
common man? So. these conflicts have
been looming large and it is the right time
that these amendments have been proposed
to bring in a clarity of expression and
declare that will of the people as expressed
by them by adult suffrage is supreme. Now
the problem before the country is as to how
we can give a better standard of life to the
common man. The problem is, how can we
guarantee the right of empoyment to the
educate^ masses and the rural masses who
had been toiling hard all these years for
their survival? These are the questions 0f >
prime importance before the country. Sir, I
will just quote one of the greatest thinkers
on Constitutional laws, Mr. Finer. He has
said about people's sovereignty vis-a-vis
Parliament and I quote:
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"Parliament's sovereignty is only limited
by the power of the people and not by no
other instrument."

If this stands today, the question arises
whether these amendments can be challenged
by legalistic interpretations. It has now been
made clear through this Bill That no
amendment which has been brought forward
by the Parliament in accordance with the due
provisions of the Constitution, cannot be
challenged on the ground that it abridges the
Fundamental Rights. I would say that this is
the beginning of a new age. We know what
has happened in other countries like the USA.
As has been rightly pointed out by many hon.
Members, there have been similar situations in
the history of Constitutional Law of the USA.
When President Roosevelt wanted to enforce
the New Deal for the economic betterment of
the downtrodden people and the textile
workers, the question was raised by the Supreme Court whether he had the powers to do
so. But ultimately, when he decided to go
ahead with this programme, he went to the
polls and obtained the mandate of the people
for this. Finally, the Supreme Court accepted
the New Deal provisions and in that process,
the Supreme Court accepted that the wellbeing of the people is the superior law and
whenever the President wants to execute
programmes for the welfare of the people, it
cannot be questioned.

Coming to this Bill, one of the important
features of these amendments is that the
Directive Principles have been given their due
importance in the Constitution. As you know,
the Directive Principles have been carrying
our cherished goal. This has been established
by our founding fathers of our Constitution
when they included this Chapter. In the Preamble, we are including the words
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'socialist' and 'secular'. Are these things new
to our country? These have been there in the
past also. In the 'Glimpses of World History',
Pandit Jawaharlal Nehru, who is one of the
makers of the Constitution and who is the
greatest statesman India has produced,
challenged the very basis of the 19th Century
Western capitalist democracy which created
very unreal equality by giving one vote to
every man without ensuring his economic
security. According to him, the vote had no
value to a hungry man. He also said in 1933:
t

"The form of Government is, after all, a
means to an end, the end being human
well-being and human growth."
Therefore, since .we began our struggle for
independence, these two aspects, secularism
and socialism, have been there. Secularism is
our legacy of cultural heritage. These are the
two positive aspects of our independence
movement. apart from others. The Father of
the Nation, Mahatma Gandhi, when he was
returning from the Round Table Conference
told the Press at London that he represented
the starving millions of the Indian people. In
the course o' our independence movement, it
was rightly pointed out by Pandit Jawaharlal
Nehru that many classes of people were
struggling for political independence, but that
in the coming years, we had to make efforts
for achievement of the common goal, the
socialistic goal, namely, the welfare of the
common people. Through, these amendments,
we are making a positive assertion of our
cherished socialistic goals which we are going
to achieve. But to my mind, this is the
beginning. I am also of the opinion that this
will lead to further amendments in future
when we can aspire that the Directive
Principled will not only be there in the Constitution, but will also be implemented in
totality. As has been pointed out
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friends, this will lead to further developments
in the social and economic fields, when every
man will be guaranteed the right to work and
the opportunity to work. As I said earlier,
through these amendments, we are making a
positive assertion of our socialistic thoughts
and trying to translate them into reality under
the able leadership of our beloved Prime
Minister, Shrimati Indira Gandhi for the well
being of the vast multitude of masses of India,
Now we see very important and salient
features in this amending Bill, specially clause
9 relating to article 43A. It says:
"The State shall take steps, by suitable
legislation or in any other way, to secure
the participation of workers in the
management
of
undertakings,
establishments or other organisations
engaged in any industry."
As you know, this is one of the basic structure
of our national policy for increase of
production. We all know that this is a step
towards achieving our cherished goal of more
production by more and more participation of
workers. All major sources to step up
production should be utilised and by this
process the nation should benefit as a whole.
These poor people who toil for the increase of
production must have their voice. This
provision really aims at further well-being of
the toiling millions of the workers.
Coming to the definition of the 'antinational activities', it says in clause 5(4) (iii):
"which is intended, or which is part of a
scheme which is intended to overthrow by
force the Government as by law
established."
Many hon. Members have spoken about this.
My humble submission to this point is that if
we accept democracy as the way of our life,
the
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Government is formed by election!. In a
democracy, nowhere in the world we can
expect that the Government which is
established by elections can be overthrown by
force. Then, it is the negation of democracy.
So, this clause is democratic and it only reminds us of the pre-emergency position when
political chaos was tried to be injected into the
life of the nation. Now the time has come for
positive thinking and determined effort
towards progress, towards achieving the
cherished socialist, democratic goal.
The next question is, j would expect these
provisions when applied to, should be applied,
with due caution. The Government should be
cautious in framing rules. The rules are
framed for the development of the society at
large. We should see that they may not create
hardship for the common man at the lowest
level.

Finally, Sir, I say that this Constitution
Amendment Bill has brought in really a ray of
hope for the poor people to develop and
achieve the socialistic goal. With the
implementation of these amendments, we can
push up our programmes to achieve our
cherished economic development.

It has been rightly pointed out by the hon.
Prime Minister that the emergency has given
us a sense of discipline, a sense of new social
awareness. We have to consolidate our
economic gains. I expect that everybody must
support these Constitutional amendments and
work for the integrity and unity of India. They
must work for more ond more production and
for furtherance of our cherished socialistic and
democratic goal. I sincerely hope that the judiciary and executive will also co-operate in
bringing the prosperity, unity and integrity of
India.
Thank you.
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[Shri F. M. Khan] the AICC at its
Karachi Session. When the Constitution
was adopted in the earlier stages, the
problems of this country at that time were
quite different. People were then thinking in
terms of running the administration in a
proper manner. Nearly 26 years have passed
after that and the thought now is how to
preserve the rights that we have got. In the
past twenty years, the Fundamental Rights
have been questioned in the courts of law in
a different manner.
Under article 368, Parliament has the
power to amend the Constitution. In a
democratic set up, Parliament is supreme.
As such, when asked to interpret certain
laws, the courts interpreted them in a
manner which they thought fit. For
example, the Directive Principles were
interpreted hy the Supreme Court in a
different manner, as if they were subservient
to Fundamental Rights. But when the
•Constitution was prepared, it was not
brought in that manner. The Irish
Constitution was also touched upon during
those days. But the interpretation of our
Suprem'e Court was different. Now that we
have decided to give appeals directly only to
the Supreme Court, I would feel that the
Southern States should also have a branch
of the Supreme Court because people from
there cannot come all the way to Delhi to
file their applications.
The Supreme Court was empowered to
protect the fundamental rights, to declare
any action or even legislation invalid when
found to contravene the fundamental rights.
You see, in those days, unlike anywhere else
in the world, every person, whether a citizen
of India or not, was given the right to
approach the Supreme Court of India even at
the first instance. This was a new
experiment which was tried out in our
Constitution. The courts took this in a
different fashion and interpreted and applied
it even to clauses on murder and other offences in a different, manner. The powers
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were given only to interpret, but they have
used it in another way.
Another point is, the Opposition parties
have been saying that the party in power is
misusing or taking advantage of amending
the Constitution. Sir, during the celebrations
of the twenty-fifth anniversary of our
Parliament and Constitution, there were 36
countries which sent letters of appreciation to
us. I would quote from the letter received
from the United Kingdom which is the
mother of democracy. The letter of
appreciation came from the Lord Chancellor,
House of Lords. It says:
"I have great pleasure in sending you the
congratulations of fhe Parliament of the
United Kingdom on the occasion of the 25th
Anniversary of the Indian Parliament and
Constitution. The United Kingdom has no
written Constitution. Our Constitution has
been the outcome of long historical processes.
Its merit is that it has worked. India has enjoyed a written Constitution which has proved
equal to the changing needs and demands of
India's progress in development over 25
testing years. This is a tribute to all those
involved in the work of Parliament
throughout that period.
Your Parliament and the 600 million
people it represents have set the world an
example in democracy over the last 25 years.
I send you my warmest good wishes for the
future."
Such letters of appreciation have come from
36 countries in different parts of the world.
The changing needs in this country are there
all the more. Only a few amendments like
these will not satisfy the needs of the people.
The 20-point programme has been stopped in
so many places by the Supreme Court, by the
lower courts, by the higher courts. So I would
feel that the Law Minister should think of
setting up another committee of
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Members of Parliament to go in for another
detailed study of the Constitution. And much
more time should be given to Members of
Parliament also. When this Bill was brought,
a lot of things which we wanted to cover, we
:ould not cover and we were not in a position
to do justice to it or give our suggestions to
the fullest extent. So I would feel that the
Law Minister should think of extending some
more time so that—now this has been a new
thought—we can also study it a little more
and give more suggestions on the question of
removing hurdles which have been blocking
our way of progress. Another important
change made in the Constitution is the
inclusion of duties. This is a very much
welcome thing.

I would like to welcome the family
planning programmes in order to implement
the population control measures. Here I feel
that special directives may be given to the
Members of Parliament asking them to
participate in these programmes. The
programme as such is very good. But unfortunately the officers who are in charge cf this
programme are implementing it in a very hard
way. This was not certainly the objective of
the Government. This needs lot of publicity
from the party side. Therefore, I feel that
some provision should be there whereby
Members could be involved or s°me
Committees constituted in which the
Members of Parliament may associate
themselves. This would help in the long run.

Another suggestion which I would like the
hon. Law Minister to look into is this. There
are many political parties receiving funds
from outside. These parties should be banned,
as •therwise they will endanger the security 0f
the nation. Of course, it will be difficult to
prove that they misuse this money. In the
Directive Principles right to employment is
there. I feel that it should be included in the
fundamental rights also.
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Unless and until these educated unemployed
people are involved in the constructive
programmes of the country, the whole system
will get itself unbalanced. Therefore, this
should be included in the fundamental rights
also. With these words I conclude.

147

Constitution (44th

[ RAJYA SABHA ]

Amdt.) Bill, 1976

148

149

Constitution (44th

[ 8 NOV. 1976 ]

Amdt.) Bill, 1976

150

151

Constitution (44th

[ RAJYA SABHA]

Arndt.) Bill, 1976

152

153

Constitution (44t7i

[ 8 NOV. 1976 ]

MR. DEPUTY CHAIRMAN: I will
call the next speaker now.

MR. DEPUTY CHAIRMAN: I am
calling the next speaker Smt. Saroj
Khaparde.

MR. DEPUTY CHAIRMAN: I have called the next speaker.

MR. DEPUTY CHAIRMAN: I have
■called the next speaker. I was very
lenient and I gave you enough time.
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SHRI
MOHAMMAD
YUNUS
SALEEM (Andhra Pradesh): What do
you say, Mr. Gokhal'e? How do you
react?
MR. DEPUTY CHAIRMAN: Now I
think you complete. I will call the next
speaker now.

SHRI K. L. N. PRASAD (Andhra
Pradesh): Mr. Deputy Chairman, Sir, I
rise to support these historic amendments
wholeheartedly. I have, with keen
interest, heard the inspiring and thoughtprovoking speeches of our Prime
Minister, the Congress President, Shri
Borooahji, senior leaders, constitutional
experts and other friends.
Sir, what is the Constitution? Is it a
stone or a mixture of cement and iron, a
piece of wood or a mountain, making it
difficult to move it, change its posture or
shape it to a size making it possible for
use? No, Sir. The Constitution is a true
reflection of the hopes and aspirations of
the people meant to shape the destinies of
millions and millions of people whose
well-being depends on having an
appropriate Constitution which cannot be
static. It is a scared and living document
and a living document could never be a
static one, but will be flexible to make the
needed changes from time to time. In thig
changing world, the events move fast and
will not wait for any slow-moving
vehicle to catch up- In these changing
times, the needs and requirements
of
people to keep
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changing and unless our Constitution too
is kept uptodate making necessary
changes whenever they are called for, we
canont keep pace with the moving times.
Secondly, is it for the first time we are
amending
the
Constitution?
Circumstances and conditions which
prevailed a decade ago are quite different
today. We have to learn by experience
and mould ourselves to the changing
times. Considering these aspects I do not
see why there is so much of uproar
against this move in certain sections for
amending the Constitution which is
going to benefit the millions of our
country. I fail to understand why some of
my friends on my right— most of them
are absent—are so much agitated and
speak of the basic structure of our
Constitution. What is the basic structure?
A structure which becomes out of date,
requires modification and that is what is
being proposed now. These amendments
were gone into in greater detail by the
Swaran Singh Committee and the public
debates were going on for the last one
year or so. Further, the Law Minister,
Shri Gokhaleji, has so ably presented
these amendments in both the Houses.
Our Prime Minister is not only the
undisputed leader of our country but is
recognised as one of the very few
outstanding statesmen of the world today.
Experience has shown us during the last
one decade that whatever major decisions
she had taken, whether it be Bangla Desh
or Bank Nationalisation Or Simla Accord
and in many other sphereSj have proved
beyond doubt that they were not only
very correct decisions but have enhanced
the prestige of our Nation in the eyes of
the world. She had clearly expressed in
great detail how these amendments are
going to benefit the nation. After all this,
to say that these amendments are brought
out in haste, is baseless. Some of the
Members of the Opposition have chosen
not to participate in the discussion on this
amending Bill. If they are true
representatives of the people, they should
participate, express their views frankly
instead of keeping them-
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selves away from it. After all, this is a
national issue. It is not proper to give it a
political colour. There is a proverb that
you can wake up a sleeping man but
certainly cannot wake up a person who is
pretending sleep. This, I feel, applies
aptly to our friends in the Opposition.

Sir, I am not going into the controversy
of the Judiciary, but would only like to
place my point of view. The Judiciary no
doubt will have to be respected but at the
same time they should also be within the
limits of law. They are there to interpret
the law but not to make the law. Had the
Courts been observing this -code of
conduct, perhaps there would not have
been any need to amend the Constitution
in this regard. As the Prime Minister and
the Congress President had rightly
observed, Parliament is the supreme body
to make the law and it is for the Courts to
interpret the law and not go beyond thia
point. They were right in their observation that either the Executive or the
Judiciary could at best claim for
autonomy and not sovereignty. I am sure
this fact cannot be denied by any one.
After all, there need not be any conflict
between the Judges and the Executive if
only they confine themselves to the
prescribed limits. The recent judgements
of the Supreme Court as well as some of
the High Courts in regard to some of the
provisions of our Constitution have been
contrary to the provisions of law. They
even went to the extent of saying that
Parliament had no power to change the
basic structure of the Constitution. But,
what was the basic structure? The
judgment did not specify this. Therefore,
it became all the more necessary to
amend the Constitution so that the
Judiciary could no longer be a stumbling
block for progress. Even now the rights
of the Supreme Court nor of the High
Courts have been curtailed but only the
powers are specified. Whatever is said
and done, even these Judges are
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drawn from the same strata of society and to
think that they are in the entirely the only
angles and others are not, is not proper. The
Prime Minister this morning had observed that
most of the Judges are good, but there are
some exceptions who are creating the trouble.
Sir, it is also true that either in bureaucracy or
in Executive or elsewhere, it is only those few
exceptions that create lot of mischief. The
good and bad are there in every field of
activity—let it be among Judges, let it fee
among the Executive or bureaucrats or others.
Sir, now turning to the question of
imposition of the emergency, it is today a
well-known fact how the nation has benefited
by its promulgation. Discipline has crept into
all levels of administration, agricultural and
industrial production has increased, the
economy which was in a very bad shape has
revived to a great extent. For the first time we
are surplus in foodgrains and finding it difficult to find covered storage. The masses are
not at all affected by the emergency but are
benefited. The people who are affected are
only those who w'ere indulging in antinational activities. If we look back and think
for a moment the elements that forced the
Government to promulgate the emergency are
only those who are now making a lot of noise
ahout the emergency. They are no longer in a
position to continue their activities of creating
situations like lawlessness, hooliganism,
labour unrest resulting in loss of production,
and so on and so forth. Now, whatever one
might say, the primary duty of any Government is to consolidate the gains made during
the emergency. What a common man wants is
food to eat, clothing to cover his body and
shelter to hide his head. When something is
being done in this direction, he is not bothered
whether the elections are held now or a year
or two later. Instead of our concentrating on
primary and basic needs of the people, we
seem to be more worried about
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the elect) vns. Secondly, there were occasions
when the elections were held much before the
so-called tenure. The Lok Sabha itself was
dissolved without completing its full termThere were State Assemblies which -were
dissolved even within months after the
elections. Therefore, there is no substance in
what the Opposition is talking about. It was
alleged by the Opposition that the Congress
did not have the mandate from the people to
change the Constitution. The Election
Manifesto of the Congress in 1971 was quite
clear wherein it was stated that it would be our
endeavour to seek further constitutional
remedies and amendments as might be
necessary to overcome the impediments in the
path of social justice. This itself is a clear
indication of the fact that the Congress had
received a clear mandate from the people to
amend the Constitution.
The Constitution should be further amended
restricting the size of the family. This is very
important and vital, considering the growth of
our population year after year. Thanks to Shri
San jay Gandhi who has been Very forcefully
advocating this issue. In fact, this 5-point
programme is one which is most noncontroversial. Who can say that the antidowry campaign or keeping the surroundings
clean or for that matter tree plantation are not
good? As a matter of fact, the rate at which
our population is increasing, I am reminded of
an advertisement by Air India some time ago
saying that 'we are producing every year one
Australia', whose, population is only 15
millions. At this rate, the future of our country
in every respect will be the gloomy and until
and unless we arrest this growth and control
the population, no Government, however good
it is, can find resources to feed these millions,
clothe them and provide shelter to them. The
family planning scheme has been with us for
quite some time. There is a Ministry too at the
national level. But who were aware of any
positive work done in this respect until Shri
sanjay Gandhi
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has taken up this issue in right earnest?
Therefore, we must all congratulate him for
his excellent thoughts which he is translating
into action in a v-*ry dynamic way and
sincerely working for their success. He. has
diverted the energies of the youth in the right
direction and within a short time he is able to
enjoy the confidence of not only the youth
but of the nation. If the implementation of the
20-point programme and also the 5-point
programme have to be successful in a great
measure, necessary changes are to be thought
of about further amending the Constitution in
an appropriate manner.
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Sovereignty lies with the people and it is
delegated by the people to Parliament at the
time of the general elections. Now, this
sovereignty which has been delegated to
Parliament is not delegated either to the
Executive or to the Judiciary. As a matter of
fact, the Judiciary and the Executive are the
two arms of Parliament to govern the country
and to bring about the desired socio-economic
reforms. Hence, sovereignty lies only With
Parliament.

If democracy is to survive and if the hopes
and aspirations of the people are to be met
without allowing them to go into frustration
leading to great disasters, we have to keep on
amending the Constitution responding to the
changing needs of the people.

We have heard another criticism that this
Bill is being rushed through in a hurry. These
amendments are before the country for the
last one year. The Swaran Singh Committee
has received about four thousand memoranda.
That Committee had also given an
opportunity to each and every political party
and worker to place their points of view
before it. If some of the politicians or political
parties have chosen not to go before that
committee,, there are only two inferences—
either those political parties want to shirk
responsibility or they do not have much to say
against this Bill. Sir, another view has been
placed that there should be an opinion poll or
referendum on the Bill. Now, this is the 44th
amendment of the Constitution. Neither in
regard to the Constitution that was framed by
the Constituent Assembly nor in regard to the
43 amendments made so far, has there ever
been any demand either for an opinion poll or
for a referendum. These are suggestions
which are politically motivated only to delay
the amendments which the Indian National
Congress wants to bring in.

With these observations, I wholeheartedly
support the Bill-SHRI GIAN CHAND TOTTJ
(Hima-chal Pradesh): Mr. Deputy Chairman, I
rise to support the Bill before the House. The
most important question is which constitutes
sovereign power in the political system. And
there is a view that this is shared by the Judiciary, by the Executive and by Parliament.
That impression is erroneous

Sir, at the time of the 1971 elections, it
was categorically stated that "the Indian
National Congress would seek such further
constitutional remedies and amendments as
are necessary to overcome impediments in
the path of social justice". And the Indian
electorate gave a massive mandate to the
Indian National Congress to carry out these
remedies. Then where is the point of asking
fop an opinion poll or a referendum?

In order to make the Constitution an
'effective instrument, it is very necessary to
carry out these vital changes which are
needed to bring about socioeconomic justice
to the masses. Therefore the amendments
proposed should be fully supported.
Fundamental rights protect the rights of the
individual and the directive principles protect
the interests of the masses. It is needless to
say that the directive principles will have and
should have precedence over the fundamental
rights.
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tShri Gian Chand Totu]
Sir, I welcome the changes in the
Preamble. There have been no sudden
changes in this respect. Our policy has
been
secular.
We
have
been
endeavouring far social transformation.
However, it is for us again to highlight
these two aspects. We have not only kept
these in the past, but we wish to stress
that these would be our guiding
principles in the future also.

tribunals already functioning, like the
income-tax tribunals, are doing good
work and are inspiring public confidence.
As a matter of fact, the vast majority of
Indian masses are not getting fair justice
due to abnormal delays in the High Court
and in the Supreme Court. Justice
delayed is justice denied. Yet there are
appeals which are pending for over, not
one year, not two years, not three years,
but ten years.

Likewise I welcome the incorporation
of duties as well as giving due place to
the Directive Principles. The Indian
society stresses too much on individual
rights. As a matter of fact, this
individualism has been the bane of Indian
nationalism throughout the ages. We are
divided into so many sections and crosssections hi the society. The great religions
of the world, Islam and Christianity, have
also picked up these classes and castes
only in this country. Sir, there should be
remedies for any excesses done by the
bureaucracy against the individual, but
the individual rights should not be
allowed to hamper the progress of the
whole country. There has to be a balance
between individual rights and the rights
of the community.

I welcome the provision that there
should be no appeal in the High Court
against the judgements of the tribunals.
Otherwise there will be no meaning in
the constitution of these tribunals.

I welcome the provision for deployment of the Central forces in a State
without the consent of the State. India is
not only a country; it is a sub-continent.
And there have been fissiparoug and
separatist tendencies not only after
independence but throughout the ages.
Some political parties did come into
power in the States, which neither
believed in democracy nor in the unity of
the country. Sir, how is it forgotten that
till only recently in the largest city in this
country, Calcutta, the streets became
deserted before darkness set in because
the law and order situation went to One
of its lowest depths and the State
Government was not accepting the
Government of India's suggestion to send
its forces there? I also welcome the
provision regarding tribunals. Some of
the

The emergency has, no doubt, im
proved discipline in the services. But
in the sensitive sectors, the quantum
of bribe has gone high. It is not
possible in the present set up to re
move corrupt Government servants.
Therefore, there should be some new
provision enabling the Government
to dismiss such corrupt employees
after summary trials. Or Govern
ment service should be made tempo
rary on 'hire and fire' basis. Any
how this is a serious matter. Only
recently I met the Collector of Cen
tral Excise in Chandigarh and bro
ught to his notice the corrupt practi
ces of some of his subordinates. He
agreed with me. He said he knew it
but he had no remedy except to trans
fer them.
Transferring
corrupt
officials is no punishment. Because
of the emergency, naturally the bure
aucrats have much more patronage
and much more power. I feel there
should be some provision for dealing
with known corrupt personnel in the
services. At the moment the proce
dure is so cumbersome that the offi
cer who would like to punish the
guilty people himself becomes the
victim and he has to defend himself.
One point I would like to stress and
that is about the population control. No
doubt there had been some steps taken in
the matter especially after it was taken up
by the youth
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under the big leadership of Shri Sanjay
Gandhi. But let not an impression go
round in the country that politicians are a
class by themselves. I do suggest that any
person who is seeking a public office in
the reproductive age and who has more
than two children should be asked to go
in for sterilisation before he can stand for
any public office.

is a very progressive measure. When ever
progressive measures were brought
forward in the past, the reactionaries
went to the court of law where they were
struck down. A lot of time was wasted in
this process and also a sort of confusion
was created by the judiciary. After this
amendment, no such activities can be
carried on by the people on my right.

SHRI
KAMESHWAR
SINGH
(Bihar): Mr. Deputy Chairman, I
wholeheartedly welcome the Fortyfourth Constitution Amendment Bill. We
were excepting it much earlier, but our
Prime Minister—our beloved leader—
wanted to give a chance to the entire
country to discuss and debate on it before
it is brought before the House. This ig a
historic moment and I am confident after
these amendments are made our Prime
Minister will be bringing forward more
socialist measures and further changes in
the Constitution in order to serve the
downtrodden in this country.

The most amazing thing i3 that the
opposition has been saying—of course
minus the CPI—that they will not
participate in the debate here in this
House and in the other House as well.
But curiously enough, Shri Krishan
Kant—I wish he was here to listen to
me—said in his speech that he was
spqaking for all democratic-minded
Congressmen and for the opposition
parties who were not participating. He
posed himself as the spokesman of those
parties. This is the biggest hypocrisy on
his part—to pose himself as the
spokesman of all democracy-loving
Congressmen, as if he has a contract to
speak on behalf of others; as if he has the
sole contract for democracy. And, Sir, it
is most heinous, in my opinion, and it is
so for the Opposition parties also. They
do not want to come individually and
speak. But they will send one man to
speak on their behalf which, to my mind,
is not good. I wish to refer to Mr. Krishan
Kant's speech in this connection. At the
same time, Sir, they also say that they
have not participated in the debate ....

Mr. Deputy Chairman, the most
commendable part of this amendment is
the chapter on duties. This means the era
of licentiousness is finished. I am quite
surprised to hear from some of my
friends on the right that they do not
appreciate it. They say fundamental rights
have been curtailed or completely washed
away. They say so because they are all
lost. They are reactionaries and naturally
they will be lost. They do not work. They
keep on sitting and make their living. It is
very simple. If they live on doles, that is a
different thing. But to be a parasite on the
masses is the most heinous crime in opinion. That is what they are doing.
The supermacy of Parliament in my
opinion should not have been challenged
by the courts of law. But in the past it
was done. After this amendment is
passed, the Constitution Amendment
Bills and the Parliament will be beyond
the purview of courts of law. Therefore
this

MR. DEPUTY CHAIRMAN: Mr.
Kameshwar Singh, the very fact that he
spoke shows that they have all
participated in this.
SHRI KAMESHWAR SINGH: That is
all right, Sir. But Mr. Krishan Kant says
this. I am not saying that. They have said
that they have not participated there. My
reference is to Mr. Krishan Kant's speech
because they have not participated in the
other House. That means he is
representing those who have not
participated there and he is represents
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ing them here. That I want to make clear.
Moreover, Sir, Mr. Krishan Kant has cast
aspersions on this House. Mr. Krishan Kant
has said something and he has cast aspersions
on this House and it is a serious reflection on
this House. He has said: The present
Parliament, which has outlived its period of
legitimacy is hanging by the thread of the
emergency provisions of the Constitution."
Sir, this is a most serious-thing . . .
SHRI MOHAMMAD YUNUS SA-LEEM:
But that is not applicable to this House.
SHRI KAMESHWAR SINGH: May be.
But he has said this about Parliament and I
think Rajya Sabha is a part of Parliament. I
am talking about Parliament as a whole. But,
Sir, I would like to point out to my honourable
colleagues here that this is an aspersion on the
entire Parliament and a resolution should be
moved and Mr. Krishan Kant should be
reprimanded on the floor of the House and he
should be made to come here and apologise
before the entire House. If this is not done,
then, Sir, I can tell you that we as Members of
Parliament will keep on hearing all sorts of
things regarding this Parliament. These
people, Sir, will always find fault with all the
progressive measures because they are used to
licentious way of life. Therefore, as a
corrective measure thig is most important.
With these words, Sir, I thank you for
having given me an opportunity. Thank you,
Sir.
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[The Vice-Chairman (Shri Ranbir
Singh) in the Chair]
SHRIMATI SARASWATI PRADHAN (Orissa) Mr. Vice-Chairman, Sir,
I rise to support the Constitution (Fortyfourth Amendment) Bill, 1976 and
congratulate the Government for bringing
this Bill in proper time. The Constitution
was framed some 26 years back by the
leaders of the country. The situations and
conditions have changed much. Many
events have taken place in the socioeconomic condition of the people. If we
stick to the plea that Constitution is a
sacred document and amendment to any
part of it will amount to a trespass, it will
mean that we do not

181

Constitution (44th

[8 NOV. 1976]

want any progress. The Constitution has to
reflect the aspirations and will of the people.
The Forty-fourth Amendment Bill is one such
historic step in this direction. Some of the
Members of the House have expressed that
Parliament has no right to amend the
Constitution. The Party in Government has
more than two-thirds majority. People of
India have confidence in the Congress Party
and our Prime Minister Shrimati Indira
Gandhi. The amendments will certainly usher
in welfare of the people and by and large will
provide social justice to tihose who have been
long deprived of their basic needs. So, this
Parliament has all the authority to bring such
a Bill.

Sir, tfie amendment to the Preamble seeks
to name our country 'socialist and secular'
being democratic in nature. It was the dream
of the Father of the Nation and the great
statesman, the late Prime Minister Pandit
Jawaharlal Nehru, that India be a socialist
country without any discrimination. Also, it
was tiheir desire that India should set an
example of a secular, socialist, democratic
sovereignty in the world. So, the amendments
sought in the Preamble to the Constitution
will lay the foundation for achieving the
desired goal of tile suffering and toiling
masses of India. Anti-national activities
should be strictly dealt with and political
parties indulging in such activities should be
banned.

Sir, 1' am happy that justice will be given to
poor by way of legal aid as it is very
expensive to go to a court. Claim or rights
without duties and responsibilities will drift
us into chaos and confusion, and it is improper to seek only rights and forget our
responsibilities. Duties towards t)he nation
and the society should be taught from early
ages at schools so that the children would
become worthy
citizens
in
future.
There
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should be a code of conduct for the
representatives of the people also. Inclusion
of education in the Concurrent List is yet
another step to prove that we largely are
dedicated to the national cause. The System
of education should be of the same type
throughout the country. Now it differs from
State to State and university to university.
Such unsystematic arrangements sometimes
become the cause of unruly atmosphere in the
field of educational institutions.
Sir, by introducing 43A in the Constitution,
India is going to open a new area of trade
union movement under &e process of
peaceful and democratic revolution. Workers'
participation in the management is very
necessary. Now the time has proved beyond
doubt that judges are not the final custodians
of law. Any law in a democratic country is
meant for the people. Therefore, it ia very
prudent to claim that Parliament which
represents the people has the right to bring
about changes and make laws. Thia Bill
reasserts the sovereignty and the supremacy
of Parliament. It will make clear the doubts
that some of the judgments have created. Sir,
the Government have taken steps in
implementing revolutionary programmes like
land ceiling, abolition of Privy Purses,
nationalisation of banks, etc. Now, I would
suggest that Government do take necessary
steps towards ceiling on urban property and
march towards socialism and progress.
With these words, Sir, i wholeheartedly
support the 44th Constitution Amendment
Bill, 1976. Thank you, Sir.
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Proposal for acquisition sent to
Government with resolution of G. B. on
12th December, 1955 Notification under
Sec. 4 was published on 10th September,
1956 and under Section 6 on 15th July,
1958. The award was declared on 9th
June, 1959. Amount of compensation of
Rs. 10,500]- credited next day on 10th
June, 1959.
Civil Suit No, 454159 filed by the
Khatedar and a Stay Order was issued on
1st July, 1959 by the Senior Civil Judge,
Bhavnagar for not giving possession of
the land. The Award was quashed by the
Court on the technical ground that the
notices were issued in the name of
deceased Kana Nathu etc.
Fresh acquisition proceedings were
started. A proposal was submitted to
Government on 18th August, 1962. The
parties file^ Sp. Civil application No.
1098163, so the proceedings were
delayed for about 4 years. This Writ was
withdrawn by the parties and an award
was published on 25th September, 1968.
The amount of compensation of Rs.
52,612.50 and Rs. 2,087.50 being the
amount of compensation of the
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(10) First Appeal Mo. 802|71 filed in
standing crop were credited by the
tlhe Gujarat High Court against
Municipality on 26th September, 1968.
the order of Revision Application
The possession of the land Revenue
No. 8)69.
Survey No. 411|3 was taken by the
Mamlatdar, Mahuva on 6th October,
1968 and handed over to tlhe Municipality on the very date.

Most of the Civil Suits, Criminal
Cases, Special Civil applications were
filed on Sunday.

Then after the following Civil Suits,
Criminal Complaints and the Special
Civil applications were filed by the
parties: —

Civil Suits and Writs were filed to
delay development progress of the Town
Planning Scheme.

(1) Civil Suit No. 453/68 filed in
the Civil Court Bhavnagar on €10-68 SUNDAY and Stay-Order
was issued by the Court.
(2) Special
Civil
Application
1263/68 filed in the Gujarat High
Court to quash the Award etc. on
13-10-68 SUNDAY.
(3) Criminal Case No. 409|68 for
contempt of the High Court filed
in the Gujarat High Court.
(4) Criminal Case No. 1442168
filed in the Bhavnagar Court on
20-10-68 SUNDAY against the
President, Chief Officer and other
two employees (IP.C. 3, 114, 117,
188, 447, 457). Bailable warrants
were issued on Diwali.
(5) Civil suit No. 30|69 filed in the
Court of Civil Judge (S.D.)
Blhavnagar.
(6) Revision Application No. 8|69
filed in the District Court of
Bhavnagar against the orders of
Civil Suit No. 30|69 and 34)69.
(7) Civil Revision Application No.
1226J69 filed in the High Court,
Ahmedabad.
(8) Land Reference No. 48|69 filed
in the District Court, Bhavnagar.
(9) Special Civil Suit No. 20|70
filed in the Civil Court (S.D.)
Bhavnagar.

Most of the Civil Suits, Criminal
cases, complaints were withdrawn as
they were simply filed to delay the
progress of the Scheme and to demoralise tlhe office-bearers and the officers
of Municipality.
(5) Criminal Case No. 1442]68 filed
against the President without obtain
ing previous permission under Sec
tion 254 of the Gujarat Municipalities
Act, 1963, that too on Sunday, Diwali.
Though the possession of the land was
taken by Government and handed over to
the Municipality on 6th October, 1968,
this case was wrongly filed under IPC
Sections 3, 114, 117, 188, 447, 453 to
demoralise the officebearers and officers
of the Municipality.
(6) Criminal Case No. 409|68 for
contempt of the High Court was wrongly
filed. The possession of the land was
taken over by the Government on 6-1068 and handed over to the Municipality
on the very date. Stay issued by the High
Court not to take possession of the land
was ineffective as it was received after
taking over possession. There was thus
no contempt of the High Court
committed. Still, however, this case wag
filed which was ultimately withdrawn .
(7) To sum up litigations numbering
15 and suits, special civil applications,
criminal cases, first appeal, revisions
were filed. Number of stay orders were
issued for which there is no account.
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[Shri Krishna Kripalani]
Sir, as the Law Minister explained the
main purpose of the Bill is to establish,
unequivocally and once and for all, the
supremacy of our Parliament as
sovereign. The Parliament can make any
law and any change in the Constitution,
and no Court of law will be competent to
question its authority, because Parliament
reflects the will of the people who are the
ultimate source of all authority. But this
must inevitably mean that what this
Parliament does, the next or a subsequent
Parliament can undo. If the people find
that the amendments have not conduced
to their good, they are free to send, at a
subsequent election, representatives who
will re-amend the Constitution and pass
laws to suit their needs. If this he not
democracy, what then is democracy? The
Opposition, were it not so distracted and
demoralised, should, in fact, appreciate
that what the Bill seeks to achieve is the
ulti-macy of the will of the people.
There is another aspect of the ques.
tion to which, Sir, I would beg to draw
your attention. It is not the letter of the
law that matters in the long run as the
spirit in which it is worked, just as it is
not the letter of the scripture that matters
as the way a religion is lived. The Hindu
scriptures have not been re-written, but
widows no longer burn themselves on
their husband's funeral pyres, children
are no longer sacrificed at the altar of the
goddess, women can inherit property,
widows can remarry and wives can even
discard undesirable husbands. (I wish
more of them would do so.) All these
drastic changes have taken place, almost
a total revolution in a once hidebound
society, thanks to a few great leaders and
reformers of the 19th and the present
century who had the courage and
imagination to revitalise the snirit of their
religion. And so, Sir, irv humble support
of the Amendments before the House is
based, not on the assumption that these
Amendments wilj make our Constitution
perfect—nothing man-
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made is ever perfect—but because i have
faith that the Prime Minister's wisdom
and courage will make the best use of
them for the good of the nation and
because I have faith in the collective
good sense of our people.
Sir, nothing great can be achieved, no
good can ever come to fruition, if we lose
faith in ourselves and in the future of oue
country. I was recently in England for
some time and was pained to see a
widespread misunderstanding of what
had happened and was happening in our
country. News items, articles and
editorials in the press were often gross
distortions of facts. The British editors,
deprived of their own authentic reporters
in India, were being fed with garbled
versions brought by casual and
irresponsible visitors, and, I am sorry to
say, by our own Indian intellectuals socalled who would brief and goad the
British press to malign India.
On the other hand, the British people
as a whole couldn't care less t.bout what
was happening in India. They had and
have enough problems and > scandals of
their own to occupy their concern. And
now, since the Prime Minister has,
wisely and courageously, lifted the
restrictions on foreign press agencies, the
British press will be better informed an,}
itg tune, let us hope, will gradually
change, if it has not already changed.
Having said this much, Sir, let me end
by drawing the attention of the House, of
the Prime Minister and the Law Minister
to a sad lacuna in our Constitution that
seems, unfortunately, to have been
overlooked. Sir, while the Constitution
has from its inception provided for a
nominated * representative of the AngloIndians in the Lok Sabha—and I am glad
it had done so—there is no such provision for a representative of the Sindhi
minority, scattered all over India. The
Anglo-Indians were compensated for the
loss of patronage of the erstwhile
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British masters, but the unfortunate and
exiled Sindhis wlho lost their homeland
as the price of India's freedom, and who
lost, besides, their cultural homogeneity
and were scattered like orphans all over
the country, received no such
compensation. A brave and resourceful
people, they bave, by their own
exertions, made good since, wtiereveithey could find a home. But their
language i3 in serious danger of being
lost and their cultural and social integrity
has been sadly eroded.

For some time after Independence, Sir,
the Sindhis had four stalwarts to speak
for
them,
when
necessary,
in
Parliament—Acharya Kripalani, a host in
himself and reinforced by a talented
brave and loyal Bengali wife, Shri
Jairamdas Daulatram and Dr. Choi-tram
Gidwani in the Lok Sabha and Prof. N. R.
Malkani in this House.
THE VICE-CHAIRMAN (SHRI
RANBIR SINGH): Shri R. K. Sidhwa
was also Deputy Home Minister.
SHRI KRISHNA KRIPALANI: But
today the Sindhis have no voice to speak
for them in Lok Sabiha, and are not likely
ever to have an elected representative,
being too scattered to make a
constituency. The only remedy is to
provide in the Constitution for a
representative of the Sindhi minority, to
be nominated by the President as a
Member of the Lok Sabha, as in the case
of the Anglo-Indian minority.
I hope and earnestly Plead, Sir, -flhat
both the Houses of Parliament, the Prime
Minister and the Law Minister will heed
my appeal and take early steps to repair
this lacuna and redress this injustice to a
small but important, a brave and
enterprising minority of India.
I thank you, Sir, for your patience. 377
RS—7
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Syed Sikander All, the District
Judge of Bombay State, from 1958.
The date of confirmation as District Judge of Bombay State was
from 1958.
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[Shri Gulabrao Patil]
Bill. Sir, this is a historic Bill and has
been introduced at a time when we are all
cherishing that the wishes and aspirations
of tens at thousands and millions of poor
people of this country will be fulfilled.
Sir, it is a sad history to tell that during
the last ten years or so, this Parliament
has not come into conflict but the
Supreme Court and the High. Courts—the
Supreme Court in particular—have
always put obstacles in the path of
betterment of the poor people of thi3
country. Whenever any legislation was
passed for the betterment of these
millions of poor people of this country,
the Supreme Court, under the plea of Part
Hi of Fundamental Rights, haa turned
down all the legislations as void. The
present Bill was long overdue. 1 have also
the fortune of being one of the Members
of the Joint Select Committee for the Bill
which was introduced by late Shri Nath
Pai who was the champion of the
sovereignty of Parliament and supremacy
of Parliament. As soon as the Golaknath
case was decided by the Supreme Court,
it was the late Mr. Nath Pai who
introduced the Constitution (Amendment)
Bill in the Lok Sabha. After that, article
31C was amended and it was made clear
that whatever legislations were enacted to
give effect to the Directive Principles
contained in article 39(b) and (c) cannot
be called in question on the ground that it
takes away or abridges the Fundamental
Rights contained in Part III. Now, Sir, I
must congratulate the hon. Law Minister
that he has brought in Part IV as a whole
within the purview of article 31C. By
amendment of this article 31C, a new
hope has been raised and a new chapter
will be opened in the country's future
history as far as the eradication of
poverty, the eradication of the other ills in
the society and the ushering in of a
socialist era in this country are concerned.
Well, I must appreciate that the Directive
principles have been given precedence
•over the Fundamental Rights. But it is
to be noted that most
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of the Directive Principles are not
enforceable by law. Even if a law i»
passed, nobody can go to a Court and get
that enforced. Even if there is * law which
gives benefits to some people, the
beneficiaries also cannot go to a Court and
say that this should be enforced. I would
request the hon. Law Minister to look into
this. Otherwise, it may not be possible to
give effect to the various legislations that
we may be enacting under Fart IV of the
Constitution. It is true that the hurdle
which was placed by the Supreme Court
has now been removed. Now, the Central
and the State Governments shall have to
come forward by passing very many
legislations for | the amelioration of the
condition of the poor people in this
country. Therefore, I would humbly submit
for his consideration whether this hurdle
which is there should not also be removed,
though not now, at least in the future.
I would like to point out another
significant factor. A new Directive
Principle is now brought in, by insertion of
article 39A. This will definitely ensure
justice which is now being denied. Justice
delayed is justice denied. It is not only
justice for the sake of justice. Even if
somebody has no economic means to ap- >
proach the Courts, there also, justice is
denied. Now, this has been taken care of
by inclusion of a Directive Principle in
regard to legal aid. This will go a long way
in ensuring justice to the poor people who
were not in a position to take their
grievances to the Courts of Law for
redressal. Here, 1 would only reqeust the
hon. Law Minister to see that the legal aid
societies, wherever they are established,
are given full support. It will not be
passible to implement this principle by
merely requesting some lawyers to take up
cases free on behalf of the poor people^
From that point of view, I would request /
the hon. Minister to keep this in mind
when he considers this proposition.
Now, article 226 i3 also proposed to be
amended, it is a good thing that
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only the Supreme Court will decide on
the constitutionality of Central laws.
Previously, the High Courts which had
the powers gave different judgements.
Now, this controversy has been set at
rest. From now on, the High Courts will
be concerned with the interpretation of
the State laws only. As far as the
Supreme Court is concerned, it will be
concerned with the interpretation of the
laws passed by Parliament.
Another point I would like to men tion
is that a new Chapter on Fundamental
Duties has been included. Sir, without
any penalty for the non-compliance of
these duties, this will remain a pious wish
and will be there only on the statute book.
It i3 true that we want our fellow
countrymen, our brothers and sisters and
the citizens to take to all these duties and
carry out these duties faithfully but along
with this there must be a provision for
some penalty in the event of any breach
of these duties. This is the case in other
countries also. While moving the Bill for
consideration of the House, the hon. Law
Minister enumerated a list of 10
Fundamental Duties of a citizen, by
introducing a new Chapter. We saw the
conditions prevailing in this country one
and a half year ago. What was happening
in this country? There was looting, arson,
closing of schools and colleges. Buses
were burnt and law was taken in the
streets. MLAs were forced to resign. The
people were absolutely unaware of their
duties towards preservation of democracy
and the dignity of Parliament. I would
request the Minister to kindly see that in
the near future a penalty clause is added
in the Constitution. Though this
amending Bill contains 59 clauses, I say
that in the near future the Constitution
will have to be amended further.
Now by amending article 368 the Law
Minister hag done a yeoman's job by
removing doubts from the minds of some
of the people of this country who stated
that the authority
977 KB—8
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of Parliament is not supreme. Those few
who are saying something about this here
and there will also come to know that by
this amendment of article 368, the
supremacy, sovereignty of Parliament to
pasg any law, or to change or amend any
article of the Constitution has been
maintained in unequivocal terms by this
amendment.
The other point which was much talked
about related to the Fundamental Right to
Property. Some of the hon. Members said
that the 'Right to Property' should be
removed from the Fundamental Rights
Chapter. For that some arguments were
put forth. Here I may point out to you.
Sir, even as a matter of fact, the Socialist
countries have given this right to property
in their Constitutions. For instance,
Hungary, Poland, Yugoslavia, all their
Constitutions have provided for thi3 right
to property, in Yugoslavia a farmer can
hold 10 hacters of land. They can have
the right to household and other property.
I do not know why here some
Honourable members, are insisting that
this 'Right to Property' should be
removed from the Constitution. Our
Prime Minister while speaking in the Lok
Sabha gave a caution and I would like to
bring to your notice what she said. I
quote:
"We knew how easy it was to spread
misunderstanding, specially amongst
those who had little property. It was
perhaps those who had more who spread
the misunderstanding. But whatever it
was, the result was that even the man
who had little property got upset that his
little bit could be snatched. Hence our
action not to be pushed into any position
which would make it more difficult to
implement our programmes."
The Opposition parties who are having
the richer class with them, who have the
vested-interest class with them and also
those who are presiding over the
Supreme Court and High Courts, are
all bent on
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seeing that if such an article is introduced so
that they will go to the people, create
misunderstanding and say, look, here is tine
Government which wants to take away
whatever little you have. In a country like
India this argument of removing 'Right to
Property' from the Fundamental Rights does
not hold good, particularly when we are
making land available to the landless, when
we are giving house-sites to those who do not
have houses, when we are making money
available for construction of houses,, etc. This
will go counter to the 20-point economic
programme. I do not know how it can lie in
the mouths of those hon. Members who are
saying that this 'Right to Property' should be
removed. Therefore, I would humbly request
that this wrong step should not be taken at all.
Even in the Nagpur session of the All-India
Congress, during Panditji's time, a resolution
was passed regarding co-operative farming.
Nobody was going to take away the farms.
There was no collective farming or anything
like that. In spite of that rumours were spread
througlhout that land was being taken away
by the Government. Because of that we had to
give it up. There should be no recurrence of
such a thing in this country. Therefore, I
would strongly appeal that the right to
property should be maintained in the
Fundamental Rights.
Coming now to the most important point, I
am happy that the Law Minister—was
occupying the eminent position of a High
Court Judge; he also might have issued so
many stay orders—has realised what was
brought about by giving a stay order, particularly an ex-parte stay order. You know
these things, about these cases. Thousands of
writ petitions are pending in so many High
Courts in this country. It has thwarted the
progress of the country, particularly where
property was required to be acquired for
public purposes. Now I am glad
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that you have taken away that jurisdiction of
the High Court and that their power to grant
stay orders shall be restricted only to casea
where the High Court is convinced that there
is so much injustice being done, that too
within fourteen days the other party being
called and heard. This is a very welcome
measure that you have introduced.
Another thing is about the setting Up of
tribunals. That is also a very welcome
measure. Hitherto what happened was, under
article 226 it was mentioned "and for any
other purpose". "And any other purpose"
means anything under the sky. Whatever was
done, whether by the Executive, by this
Government or by that Government or the
Zilla Pari-shad, everybody went to the High
Court with a writ petition and because of this
so much progress was thwarted. And this was
thwarted not by the poor people. This was
done for the poor people; this was done to see
that their difficulties were removed so that
they could get some better standard of living.
But the vested interests in this country and the
capitalists in this country joined together,
formed an alliance and, unfortunately, even
the High Court and Supreme Court Judges
joined this bogie and it is because of this that
progress was thwarted. Now this is another
welcome thing but here also I would request
the hon. Law Minister not to have clumsy
procedures, even for tribunals. The
Government does many good things but if the
procedures are clumsy, the poor people will
not be in a position to get justice. Even when
the High Court or the Supreme Court grants
stay ordens, at least these tribunals should
come forward and give them justice.
SHRI HARSH DEO MALAVIYA (Uttar
Pradesh): That is allowed.
SHRI GULABRAO PATIL: But the
drafting is done by the Law Ministry and that
is why I request thr» hon. Law Minister.
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Now coming to the Concurrent List, I am
glad that education is going to be included in
the Concurrent List but 1 do not know why
water, as pointed out by some hon. Members,
is not being included in the Concurrent List.
Water should also be included in tihe
Concurrent List. There are so many interState river water disputes. We talk of linking
the Ganges with the Cauvery and thereby
remove famine conditions in this country and
preserve the waters which are devastating
States like Assam and Bihar, Uttar Pradesth
and some other States. Unless we place water
in the Concurrent List, we will not be able to
achieve all this.
Lastly, Sir, the Prime .Minister in the
morning has very categorically stated that
un'ess we have a strong Centre, there cannot
be a strong country. The events in the past as
we witnessed have shown to us that—there
are some of my friends who were arguing and
I am also of their opinion—as far as the
federal character of this country is concerned,
it-should be seen that relations between the
Centre and States are not strained beyond a
certain point.
I am quite sure that when there is a grave
situation and when a State Government is not
in a position to bring it under control, the
Central Government can deploy the armed
forces of the Union. In the Union List you are
mentioning "in any State in aid of...". In the
amendment itself you have not mentioned
this. My only submission would be that i*
should be in the aid °f tihe State. Even today,
without any report from the State
Government, through other sources available,
the Government of India can take some
steps—they can dethrone a Government tihey
can proclaim President's Rule there, they can
do some other thing.
With this, I whole-heartedly support all
these amendments and I hope
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that after passing of these amendments hy
Parliament and half of the State Legislatures,
the State Governments and the Government
of India will take certain steps to see that they
are implementing the Directive Principles of
xhe Constitution.
Once again, I thank you, Sir.
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