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i[ Confiscation of Benami 
property acquired by 

smugglers 

302. SHRI JAGDISH JOSH1 : 
SHRI KALP NATH: SHRI 
GUNANAND 

THAKUR: SHRI 
NAGESHWAR 

PRASAD SHAHI: 
SHRI NATHI SINGH : 

Will the Minister of FINANCE be pleas-id 
to state : 

(a) whether Government have enquired tito 
the benami holdings of smugglers; nd 

(b) if so, what steps Government pro-iose 
to take to confiscate the same ?] 

 

t[THE MINISTER OF STATE IN THE 
MINISTRY OF FINANCE (SHRI PRA-NAB 
MUKHERJEE): (a) The task of establishing 
that a particular person holds any property in 
benami involves 3 stages of enquiry ; viz. 

(i) Location of the assets standing in the 
names of near relations and associates. 

(ii) Institution of enquiry into the ques-
tion of their real ownership. 

(iii) Proving in accordance with the laid-
down tests and principals, as pronounced by 
various courts, that the assets are really 
benami. 

The Income-tax Department is making the 
requisite enquiries in the cases of various 
smugglers. 

(b) There is no provision in the Income-Tax 
Act/Wealth Tax Act for confiscation 

tThe   question  was  actually   asked  on   the  floor of the  House  by  Shri  Jagdish oshi. t[ ] 
English Translation. 
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of any property. However, after income-
tax/wealth-tax assessments are made estab-
lishing the benami nature of property, if there 
is default in payment of taxes and penalties, 
the assets of the defaulter, movable and 
immovable, are attached followed by their 
sale, where necessary, for realisation of taxes, 
penalties etc.] 

 

SHRI PRANAB MUKHERJEE: Sir, so far 
as smuggled articles are •oncerned, we are 
also seizing those smuggled articles. 

SHRI JAGDISH IOSHI: No, no,no. He is 
confusing. Not smuggled articles but 
properties earned by smugglers. 

SHRI PRANAB MUKHERJEE: So far as 
properties in the name of smugglers. . . 

SHRI BHUPESH GUPTA: He means 
multi-storeyed buildings of Mastan. 

SHRI  PRANAB   MUKHERJEE:  I  am 
coming to that. I have not yet completed. The 
question, if I understood the hon. Member 
correctly, has two aspects. So far as 
smuggled goods are concerned, they are 
already being confiscated. With regard to the 
question as to what steps Government are 
going to take in respect of assets created by 
the smuggler either in the name of their 
relations or in the name of their associates, I 
have already explained the position so far as 
the Wealth Tax Act and the Income Tax are 
concerned.     So  far  as  the  smugglers'  
assets 

I are  concerned,   we     have     already  taken 
steps   to   assess  their  benami   properties. 

SHRI  NIREN   GHOSH:     No, no, no. 
He has asked if the properties—whether in the 
name of the smugglers or benami —are legal 
or illegal. That is the question here. 

SHRI BHUPESH GUPTA : My point is. he 
should look at the question. Look at the 
question. 

SHRI PRANAB MUKHERJEE: The 
question is that it has to be established that the 
transfer is mala fide and the transfer is not as 
per the law. That is the question and there are 
clear-cut provisions laid down in the law as to 
how it can be established. 

SHRI C. SUBRAMANIAM : My colleague 
wi ; explaining the existing law, the Income 
Tax, Act and the Wealth Tax Act. That is the 
normal procedure under which this is done. I 
do agree, the smugglers' activities and assets 
built up on the basis of those activities stand 
on a different footing and, therefore, if we 
have to deal with them, certainly we have to ... 
{Interruption) 

SHRI BHUPESH GUPTA: Confiscate 
them. 

SHRI  C.  SUBRAMANIAM :   We have 
different laws for the purpose but now 
immediately our task is to identify which 
these properties are because they are all not 
standing in the name of these persons. Once 
we identify these properties which belong to 
smugglers and which have been built on the 
basis of their smuggled activities, certainly we 
can take care. If necessary, as we have 
detained them under the MISA, we can bring 
in another law to deal with the properties and 
assets built on  these basis. 

SHRI   BHUPESH   GUPTA:   You have 
suspended their fundamental right to move 
the court. Why not do the same thing 
with regard to their properties also ? 
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SHRI C. SUBRAMANIAM: I would 
respectfully submit that every time you cannot 
put a separate question unless it is permitted 
by the Chair. The question is how to deal with 
this property ? It is very much in our mind but 
I would not disclose it now. At the 
appropriate time I will certainly come before 
the House for necessary legislation. 

SHRI BHUPESH GUPTA: Sir, on a point 
of order. Mr. Joshi's question was... 

SHRI GUNANAND THAKUR: No 
question of point of order. We are losing  our  
time. ^ ^nVrf ^   z^v[ && tf 

SHRI BHUPESH GUPTA: Mr. Joshi's 
question is, Government should confiscate the 
property. He does not want Income Tax law. 
Here are the properties. What are you going to 
do ? His suggestion is, are you confiscating 
them ? 

 
MR. CHAIRMAN: Wait, wait. Why are 

you interfering ? When the Chair has allowed 
it why are you interfering ? You are getting 
the opportunity, why interfere unnecessarily. 
(Interruptiori). He wants to clarify your 
supplementary. You put it in your own way. 

 

 

SHRI C. SUBRAMANIAM: There is no 
necessity for emotion in this. As to whether 
there are adequate laws now for the purpose, 
first of all, of making an enquiry into the 
source of these properties, fortunately the 
existing laws are adequate enough to make 
this enquiry. Once the results are available, 
then how shall we deal with the property ? 
Shall we deal with it under the existing 
Income-tax and Wealth-tax Acts or should it 
be dealt with separately is a matter which 
exercises the minds of all hon. Members. I am 
in full agreement with the hon. Members. 
(Interruption). Just everybody cannot get up 
like this. I am in full agreement with the hon. 
Members. Certainly these properties and 
assets cannot be dealt with in the same way as 
other properties which have been earned in a 
legal manner and may be they have evaded 
wealth-tax and income-tax. Their earning was 
by proper means, but later on they might have 
evaded income-tax or wealth-tax. It is one 
aspect of it. But here if it is based on an illegal 
act and assets have been built up, I do agree 
that it will have to be dealt with in a different 
manner altogether. Here also we cannot just 
confiscate as we tike. We have to take the 
constitutional provisions into account... 
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SHRI  BHUPESH GUPTA:  Amend the | 
Constitution. 

SHRI C. SUBRAMANIAM : There is no 
difference of opinion. What new laws will be 
required will require careful consideration. 
That is why I say that I will come before the 
House at the appropriate lime... 

(Interruptions) 

 

SHRI NIREN GHOSH: They want to hide 
it and they want to protect them. 

SHRI C. SUBRAMANIAM : I will come 
before the House, if necessary, with a new 
legislation at the appropriate time. 

 

SHRI C. SUBRAMANIAM : I have al-
ready answered this question. It cannot be 
done by a Presidential order. 

SHRI  BHUPESH  GUPTA:  Why not? 

SHRI NIREN GHOSH:  Why not? 

SHRI BHUPESH GUPTA: I submit that it 
is a misleading answer... 

SHRI NIREN GHOSH: It is illegal 
property... 

DR. R. K. CHAKRABARTI: You have 
passed an Ordinance against smugglers 
suspending their fundamental  rights. 

 

SHRI BHUPESH GUPTA : All I say is that 
it is misleading. By a Presidential 
proclamation they have suspended the 
fundamental rights of a citizen to move the 
court in the case of a smuggler. We stand for 
it. Why cannot the same be done in this case ? 
Fundamental Rights to property should be 
suspended. 

SHRI C. SUBRAMANIAM: No use 
getting excited over it. A Presidential order is 
different from an Ordinance. Ordinance is 
legislation and I have to come here again tQ 
ihe House .. . 

DR.   R.  K.   CHAKRABARTI:  It is  a 
Presidential declaration... 

(Interruptions) 

SHRI C. SUBRAMANIAM: I would not 
like to be advised in legal matters... 

MR. CHAIRMAN : The Question Hour is 
over. 

SHRI NIREN GHOSH : Sir, on a point of 
order. 

DR. R. K. CHAKRABARTI: We want 
half-an-hour discussion on this. 

SHRI NIREN GHOSH: Is the hon. Minister 
in order, in giving a reply to a specific 
supplementary question, saying that in these 
legal matters he is not to be guided ? It is not a 
question of legal matters. Fundamental rights 
can be taken away, but about their property, 
you bring in legal propriety. What is the 
answer. They are protecting the smugglers' 
property. 

SHRI BHUPESH GUPTA: Sir, I want your 
direction. We are not giving any legal advice. 
We can act. All that the House wanted to 
know was why the pro- 
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clamation under which even the 
provisions of the Constitution  had     
been  suspended to  deal   with   the     
smugglers     cannot  be made  in  order  
to     take away  the  fundamental  rights 
with respect to the property of the 
smugglers so that, avoiding all other j 
laws, their property could be 
straightaway , confiscated  whether     in   
real   name  or  in '. benami  name.    You  
have  that  power and by a stroke of the 
pen you can do that. 

MR. CHAIRMAN : It is not neces-
sary. . . 

SHRI HARSH DEO MALAVIYA : A 
short duration discussion on this we 
want. The House  wants it,  Sir. 

SHRI NIREN GHOSH : Yes, yes., 

MR. CHAIRMAN : Let me say. Now. 
the hon. Minister has made it very clear 
that he will come before this hon. House   
with   an   appropriate   proposal. . .  

SHRI  NIREN  GHOSH :  When ? 

MR. CHAIRMAN : When ? During 
the Question Hour, he cannot give reply 
to all the problems in this world. But he 
has given an assurance on the floor of 
the House that he is going to come be- I 
fore this hon. House. By what time, ail ] 
these things will be considered and exa-
mined. 

SHRI NIREN GHOSH:  When? 

MR. CHAIRMAN: How can he say, 
when ?    How can  a date  be given ? 

SHRI   NIREN   GHOSH:  When  a  
categorical   assurance   was   given      
about   the CBI  Report  and  not carried 
out, can we i reply  upon  them ? 

SHRI  BHUPESH     GUPTA :     Sir,  
you ! are helping the Minister.    It is not 
a good thing.     He  never  used  the  
words  'appropriate  proposal';  he  used  
the  word   'legis- 

lation'. All that we ask is whether he has 
considered our proposal appropriate that 
they suspend the fundamental rights with 
regard to the property so far as the 
smugglers are concerned. Has he con-
sidered it to be an appropriate proposal ? 
Ask him. 

SHRI C. SUBRAMANIAM : I cannot just  
give  an  assurance  immediately... 

SHRI  NIREN   GHOSH:     That  is  the 
thing. 

SHRI C. SUBRAMANIAM : Sir, about 
the suspension of fundamental rights, sud-
denly a suggestion has been made. I would 
consult my legal experts on that, and just, 
simply because he might have had some 
(Interruption). Kindly sit down, I am on  my 
legs. 

SHRI  NIREN  GHOSH:     I  know  that 
you  are... 

SHRI C. SUBRAMANIAM : You cannot 
be jumping like that. 

SHRI NIREN GHOSH . Do not use that 
word.    I can also stand on my legs. 

SHRI C. SUBRAMANIAM: I have been 
called by the Chair, not by you. 

MR. CHAIRMAN : Mr. Ghosh, I have 
asked the hon. Minister to reply. Please 
resume  your seat. 

SHRI C. SUBRAMANIAM: Shri Bhupesh 
Gupta might have studied some taw some 
time, but I will have to consult my legal 
experts. What to do and when to do it, it is 
for the Government to decide. Certainly, 1 
am not going to be coerced by these people 
as to when I am going to do. I am not going 
to disclose my thoughts. 


