143 Constitution (Amdt )

[Shr1 Thilla: Villalan]

said the Governors have got constitutional
obligations, They are orly the representatives
of the Central Government and not the
stooges of the Central Government I do
not want that he must be the stooge of the
State Government or the Chief Munister
We are witnessing that politicians and party
men become Governors m different States
They are participating mn the mner politics
of the States and the politual parties This
should be avoided

Sir, I thank all the hon Members who
have participated i the discusstons and
have given thewr views 1 request the hon
Minister to assure that the convention of
getting the consent of the Chief Mumster bv
way of consulting him before the appointment
of Governors will be upheld I wil not
press this Bill if the hon Minster make,
such a statement

SHRI F H MOHSIN I have already
made myself clear I have nothing to add
I have already stated that there 1s already a
convention of consulting the Chief Minister
while appomnting the Governors 1herefore,
consultation 1s there If the hon Members
want that the consent of the Chief Minister
should be taken, I cannot agree to 1t

SHRI THILLAI VILLALAN  In view
of the assurance given, T withdraw this Bill

The Bill was, by leave, witharawn

THE CONSTITUTION
BILL, 1969

(AMENDMENT)

(Onusston of Artic’e 220)

MR DEPUTY CHAIRMAN Mr Thil-
la1 Villalan, you move your next Bill

SHRI THILLATI VILLALAN (Tamul
Nadu): Sir, I beg to move

“That the Bill further to imund the
Constitution of India be taken into con-
sideration

Mr Deputy Chairman Sir, the present
Bill 15 mtended to remove the ban on the
retired Hight Court Judges from practising
In the Statement of Objeits and Reasons,
I have said that Article 220 of the Constitu-
tion prevents a person who has held office as
apermanent Judge of a High Court (rom
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pleading or acting 1mn any court or before any
authority 1 India except the Supreme Court
and the other High Courts With the meagre
amount of pension they get and the small
earnings they make by pleading or arguing in a
court where they are comparatinely unknown,
the restriction placed by the said Article causes
undue hardship to such persons It 1s felt,
therefore, that this restriction should go Only
with this object I am bringing this amendment,
Article 220 reads

“No person who, after the commencement
of this Constitution, has held office as a
permanent judge of a Fhgh Court, shall
plead or act wm any court or before any
public authority 1n India except the Supreme
Court and the other High Courts ™’

My amendment 1s for total omission of Article
220 For the purpose of getting persons of
talent to the Bench, we have to make the post
of Judge attractive  Therefore, we have to
find out ways and means by giving higher
salary, higher pension or higher opportuni-
ties to the peisons who are adorning the
Benches, after retirement so that they need
not go m for any employment or they need
not go 1n for any practice in any court after

1etirement  This sort of things should be
done So m the prevaiing circumstances
1 humbly submit that my amendment

removing the whole of 220, that 1s, ban on
retired judges 1s necessary If we take up
the service conditions, the salary and the
pension of judges, we will see that they are
not attractive I will tell you about the
conditions of service and salary of judges in
detail I have prepared a note and I request
the House, I crave permission of the House,
to refer to my notes now and then I have
also noted the conditions of service of judges
m America and England and I wish to com-
pare before you those conditions with the
service conditions of our judges In England
and America judges are given pensions after
their retirement wvirtually as high as the
salary drawn by them while functioning as
yudges As regards whether they have a
right to work alter retirement, there 1s no ban
either constitutionally or othetrwise, but n
practice they never return to practice 1n court.
Therefore, for the loss of therr right to practice
in the High Courts of States in India 1n which
they had functioned as judges, they must be

sufficiently compensated by wav of substantial
pensions
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There ought not to be also a shiding scale
of pensions wn proportion to the number
of years of service as Judges What 1s more
mmportant 1s not the number of years, but
the fact of service to the State as a Judge
It 15 only as a result of certamn fortwitous cir-
cumstances one Judge serves for longer number
of years than another and that ought not to he
made a ground for providing for differential
rates for scales of pension The conditions
of service of Judges must be so altered that
there ought to be one uniform and universal
provision for a substantial amount of pension
for Judges

The rationale behind one uniform and
universal amount of pension which must be
considerable and substantial, 15 to ensure
absolute independence of the judiciary, so
that Judges after retirement may not seek
favours from the Lxecutive If they are
constrained to seek favours from the Exe-
cutive after retirement by reasen for poor
pittance of pension, the independence of the
judiciary may be affected or attenuated or
open to serious or scoptical doubt,

While commenting on the madequate
remuneration of Judges Mr H M., Seervai
has made seek very relevant remarks which
1 want to quote He says

“The salarnies of High Court Judges had
been fixed about seventy years before the
Indian Draft Constitution was framed The
general pattern of salaries was Rs 5,000 a
month o the Chief Justices of the High Courts
and Rs 1000 a month to pusne Judges
When the Federal Court was constituted under
Government of India Act, 1935, the salary
of the Chief Justice was fixed at Ry 7,000 a
month and of the other Judges at Rs 5,500

The selected dccuments published 1n
the framing of India’s Constitution show a
series of mischinces which dagged the judi-
ciary, but the documents leave certain ques-
tions unresolved Draft Article 187 con
tained a proviso that the silames of High
Court Judges should not be less than those
mentioned in the Second Schedule The
Draft Constitution was forwarded to Judges
of the Federal Court for their comments
But having regard to the important questions
ratsed by the provisions ielating to the judi
ciary, the Chief Justice of the Federal Court
called a conference of Judges of the Federn]
Court and the Chief Justices of the High
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Courts 11 India The Chief Justices of all
High Courts exccpt two attended, the two
High Courts bemng represented by senior
Judges with authonty to speak for these High
Courts The conference authorised the Chief
Justice of the Federal Court to submut a
memorandum expressing its views  The memo-
randum said that the observations made in
it were based on the paramount importance
of securing the fearless functioning of an
independent, wmcorruptible and efficient judi-
ciary That memorandum recommended that
In Draft Article 104 a provision fixing salaries
by reference to munimum salaries should be
made for Judges of the Supreme Court as it
had been made for Judges of the High
Coutts It was further stated that the salaries
of High Court Judges had been fixed seventy
Years earlier, and there was no justification
for scaling them down. The memorandum
homted out the difficulty of inducing leading
lawvers to accept a judgeship because of the
Ynattractive terms and conditions of service,
The memorandum recommended more liberal
bensions

A note from the Office of the Consti-
tutional Adviser on a proposed amendment
to Article 104 stated, wfer alia, that 1t would
be unjust to treat judges differently from
bublic servants m other departments The
Drafuing Commuttee decided to add a pro-
viso to Article 104 that the salaries of Supreme
Court Judges should not be less than those
contained 1n the Second Schedule The
Published documents do not show by what
rmschance Articles 125 ana 221 of our Con
stitution prescribe fixed salaries for Supreme
Court and High Court judges, so that
today these salaries can be raised only by an
amendment of the Constitution The con-
ference of judges cannot be blamed for thys
Mischance

Why were the salaries scaled down?
That existing salaries had become inadequate
Was obvious The reason given mn a Note
from the Office of the Constitutional Adviser
states that as the Drafting Committee had
Proposed a silary of Rs 5,500 a month for
the President of India, the salaries of the
Chief Justices and Judges of the Supreme
Court and the High Courts were scaled down
1s shown in the Second Schedule And there
¥, a statement to the same effect m Shri Allach
Krishnaswami Iyer’s Note on the Judges
Memorandum
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The scaling down of judicial salaries

by reference to the salares to be paid to the
“President and the Governors i1s open to two
serious objections one of fact and the other
of principle  As a matter of fact, the salaries
of the President and the Governors finally
fixed 1n our Constitution were Rs 10,000
per month and Rs 5,500 per month When
this was done, the question of upgrading
judicial salaries c¢n a 1easonable basis ought
to have been considered afresh, but 1t seems
to have been overlooked or forgotten  Secon-
dly, there need be no neces.ary correlation
between the salaries paid to the President
of India or to the Governors of the States
and the salaries paid to Judges The Pres:-
dent and the Governors are given a salary
considered appropriate to a pohtical office,
the salaries paid to Judges are salaries which
are paid for the dischaige of legal and judicial
functions and must, therefors, be salaries
appropriate  to  distmguished and  leading
practitioners at the Bar The Briish Parlia-
ment found no difficulty mn giving a salary of
£10,000 to the Lord Chancellor, with 2 pen-
sion of £5,000, at a time when the salary of
the Prime Minister was £5,000 per annum
without any pension The posution has now
been changed But even so, the Lord Chan-
cellor gets a salary of £14,500, when all other

Cabmet Mmisters get a salary of £8,500
Agaw, the Attorney-General gets a salary
of £13,000 Therefore, on prncipie, the

question of judicial salaries should have

been cansidered afresh

In order to secure the independence of
the Compiroller and Auaitor-General of
India and the Members uf the Umnion Public
Service Commussion, our Constitution pro-
vides that. on ceasing to hold these posts,
the incumbents cannot hold any office under
the Government of the Union or the Stttes
In the Constituent Assembly, Prof K T Shah
moved an amendment about the Supreme
Cowt and High Court Judges, which in
substance, provided that a Judge, on ceasing
to hold office, should be «milarly disquahfied
In opposing the amendment relating to the
Supreme Court Judges, Dr Ambedkar said
that the judiciarv decided cases 1n which
Government had no mterest the judiciarv
had to decide issues between citizens and
very rarely between citizens and the Govern-
ment and, theiefcre, the chance: of Govern-
ment wfluencing the judiaary were remote
He repeated the same view with reference
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to Hhgh Court Judges and added a new ground,
namely, that the terms and conditions of a
Judge’s appointment were so unsatisfactory
that Prof. Shah's proposal would place too
heavy a burden on those who accepted a
Judgeship These replies were remarkable,
because 1t 1s amazing for a lawyer to say
that Judges of the Supreme Court and the
Bigh Courts, possessing as they do the power
of judicial review, rarely come mnto contact
with Government, for it 1s obvious that they
have to adjudicate between the rights of the
citizen, on the one hand, and the rights of
the Legwslature or of the Executive on the
other The statement 1s also remarkable
because the unsatisfactory terms and condi-
tions of a Judge’s appomntment were openly
admitted, and yet no steps were taken to
improve them, so that a prohibiton designed
to secure the independence of the judiciary,
similar to that embodied 1n the Constitution
for other high offices may not be burdensome
1 think that Prof K T. Shah was clearly
right His amendment apphed to the judi-
ciary a prinaple embodied 1n our Consti-
tution  As will presently appear, the fixation
of Judges' salames in the Constitution was to
have a strange sequel in the years to come

In September 1958 the Law Commussion
submitted 1ts valuable Fourteenth Report
It was a brave report, for 1t stated the truth
about the judiciary and judicial administra-
tion, mstead of repeating conventional and
ceremomal words of praise for the Judiciary
The Commisuon considered judicial salaries
and pamnted a grim picture of therr inade-
quacy I have always felt that the Law
Commssion succumbed to the current chimate
on odicial salaries and 1t recommended every
remedy except the right one, namely, a sub-
Stantial increase in judicial salaries and pen-
SOy
4 pm

To mcrease the age of judges in the High
Courts and merely to increase theiwr peasiods,
as the GCommussion suggested, 1s  not a remedy
The Chairman of the Law  Comnussion
Shrn M C Setalvad, has admitted 1n an
article in The Advocate that the Commussion
did not recommend an increase m  judicial
salaries having regard to India’s financizl
position it that tuime In fact, the Law
Commusston’s Report accepted the position
that emmeat lawyers would not  accept
Judicial oihice on the salanes offered

“It appenrs that except in the principal
towns of Calcutta and Bombay, the income
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of leading members of the Bar other than
those who by thewr reputation and status
have established an inter-State or all-India
practice does not exceed m a substantial
measure the sum of Rs 3,500

SHRI RANBIR SINGH (Haryana) Is
there any danger of my friend being appointed
as a judge®

SHRI THILLAI VILLALAN I am
a practising lawyer, you know Therefore
I am interested in the judictary  Therelore,
I am pleading for the salaries of the judges
also One ttme I mav become a judge

SHRI RANBIR SINGH Yes, that 1s

your aspiration

SHRI THILLAI VILLALAN In other
words, the Commussion fatalistica'ly accepted
the position that the best lawyers could not
be secured ior the Bench However, the
march of events has invalidated the Iaw
Commuission’s views on judicial salaries In
July, 1966, a permanent judge of the Bombav
High Court resigned his office stating publi-
cly that because of the rising cost of hving
a judge could not mamtam his posit on and
status on salaries fixed sisteen years earlier,
and it was not desirable that a judge should
remain in office with a sense of resentment
that he was not being fairly treated by the
State Two other judges of the Bombay High
Court resigned after twelve vyears’ service
though they had nearly two years’ service
open to them as a recult of the Constitutional
Amendment which raised the retirement
age of judges from 60 years to 62 years of
age This shows that increasing the age of
retirement 1s not a remedy

We have adopted the English system and
1t 15 not too late to profit by the English exam-
ple It 15 well known that round about 1954
two judges who had been appomnted to the
High Court intimated to the Lord Chancellor
that they did not find 1t possible to continue
on the Bench on the remuneration of £5000
per annum and that thev proposed to resign
and revert to the Bar In England, persons
who have been judges do not revert to the
Bar Judicial salaries were 1ased from £5000
to £8000 per annum and pensions were sub-
stantially raised This 1s how I ord Denning
describes the situation 1n his book The Road
to Justice After referring o a speech by
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Sir Winston Churchill in proposing the In-
crensed remuneration, he said

“The independence of the Judges was
threatened, not by politral pressure, but
bv financial anxiety Ther salaries had
not been raised for over a hundred years
and the increasc 1n the cost of living made
1t difficult for them to mamntair a way of
hfe swited to the gravity of the duties they
had to discharge On this occasion, Parha-
ment unamimously voted them an increase
in salary, raising 1t to £8000 a year, making
them the highest paid servants of the State,
except the Prime Mimster and Chairman
of one or two of the nationalised industries,
Such 1s the price which Englind readily
pays so as to ensure that the Bench shall
command the firest characters and the
best legal brans that we can produce But
I must remind you that thewr salaries are
not nearly so high as thev sound Taxation
recduces them to about £3000 or {3500

The urgency of raising judicial salares,
with growing inflation and high taxation 1s
even greater in India than 1t was in England,
for the questions which our Courts are called
upon to decide n the exercise of the power
of judicial review have the most far-reaching
effect on the questions of legislatne power

It may be said that we are a poor country
and cannot afford to pay high salaries to
Judges I would like to record mv opiion
that only an extremely wealthy country can
afford the luxury of an 1ll-paid judiciary,
and that the greatest sufferers of an 1ll-paid
Judiciary would be the Union and the State
Governments because today the biggest hiti-
gant 1n India s the State

“Lord Denning spoke truly when he
spoke of paying the price so as to ensure that
the Bench shall command the finest chara-
ctets and the bet legal brains that 1t can
produce, and the reason 1s simple The
difference between a Judge who 1s a first
class lawyer and a Judge who 1s a second
class lawyer 1s so great as to be a difference
m kind  Anyone who his attended the
court of a first class judge and a mediocre
Judge can see the difference at once I 1berties
would not be taken with a first class Judge
because members of the Bar do not wish to
be made to look foolish by a person who is
a master of the law and has high intelhgence,
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{Shr: Thillar Villalan]
Such a Judge would reject a spurious argu-
ment with the case and certainty with which
an expert from a munt spots and rejects a
spurious comn  Today we hear much about
arrears of work and the needa for mcreased
Judicial personnel In my opmion Aarrears
of work cannot be diminished bv diluting
the quality of the judiciary The correct
remedy 18 to make a judicial career suflicient-
ly attractive for lawyers of the highest standing

I will pass on to the present amendment
Before 1-11-56 article 220 read like this —

“No person who has held office as a
Judge of a High Court aiter the commence
ment of this Constitution shall plead or
act 1n any court or before any authoritv
within the territory of Tndia ’

Under this article no retired Judge could
practice anywhere m India after his retire-
ment Then after the Seventh amendment
the article has been amended like this

“No person who, after the commence
ment of this Constitution, has held office
as a permanent Judge of a High Court
shall plead or act in any court or before
any authority in India except the Supreme
Court and the other Hizh Courts”

By this amendment they have given restricted
Iiberty to the restricted rights to the retired
High Court Judges They can practise 1n
the Supreme Court They can practice m
the High Courts other than the High Court
m which he was the Judge By the Seventh
Amendment to the Constitution m 1956 this
article has been substituted with the following
object —

“An important factor af*ecting the selection
of High Court Judges from the bar 1s the
total prohibition contained 1n article 220
on practice after ther rctirement from the
bench It 1s proposed to revise the article
so as to rclax this complete ban and permt
a retired Judge to practise m the Supreme
Court and i any High Court other than
the one m which he was a permanent
Judge ’

This prohibinion 4l apphed to Judges
appointed before commencement of the
Constitution but continuing 1n office there-
after  In other words, ‘High Court w this
article also includes the ‘Provincial’ High
Courts exisune before the commencement of
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the Constitution But the bar under article
220 1s applcable only to such persons who
have continued to hold the office of a Judge
after the ccmmencement of the Constitu-
tion

IHere T would like to quote the views
expressed by Mr Justice PB  Mukherp
He his dealt with this problem elaborately
m his book ‘The Critical Problems of the
Indiann Constrtution’

“A more serious threat to the judiciary
in India 1s the confiscation of the Judges’
right to practise 1in his own High Court, a
professional right for which he has qualified
m his hife  Today the price of a seat on the
Bench 1s the confiscation of that professional
nght to practise m the High Court of luis
home 1n the High Court where he was en-
rolled and where he practised before being
elevated to the Bench’

When the Constitutton came into force
in 1930, confiscation of this right to practise
was total and complete and a Judge of the
High Court could not practise before any
court or tribunal anywhere in India The
folly and injustice of such a confiscation were
soon rezlised and by the Constitution (Seventh
Amendment) Act on the 19th October, 1956,
a limited right to practise was granted to
Judges of the High Court who leave the
Bench That right of practice for a High
Court Judge was given only before the
Supreme Court and High Courts other than
the High Court of which he was a Judge
This was hardly any rehef For a Judge
from Maharashtra, Kerala Andhra or Cal-
cutta to go after his retirement or earlier
uter leaving the Bench, to practise before
the Supreme Court at Delhi and other High
Courts of other States 1s not a practicai pro.
posiion with any practical benefit to the
Judges of this class at that age leaving their
house, family and the associations they have
The very princple by which a Judge of the
High Court 15 debarred from practising mn
the High Court of which he was a Judge 1s
v smister prinaple and an insult to the judi-
criry, the legal profession and to human
digmty mnd nature  Neither Great Bntamm
nor America has such a confiscatory provi-
sicn 1 their Constitution It s also a serious
threat to the independence of the judiciary
A permanent Judge m 1 State High Court,
if he has a diffetence with the Government
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arn  wants to resign on that ground cannot
do so for the simple practical reason that 1!
he has to eain ls hvelihood thereafter by
practising his profession for which ke 15 qualifi-
ed 1n life, 1n his town 1n his own context, he can
uot do so  Why s 1t that this ban 1s imposed ?
When the reason 1s analysed the only ground
for this ban appears to be the preposterous
consideration that somehow or other a person
who has once been a Judge n the High
Court can, after coming back to the Bar of
that High Court, influence the other Judges
and the admunistration of justice Sur this
15 an 1nsult to the Judges and the judiciary
and the administration of justice 1n  the
country  Judicial done in open
court 1 the presence of contesting partiug
before the legal profession and before the
public, by Judges who have to deliver reasoned
and considered judgments in open court
Iheir errors can be corrected by a hierarchy
of courts 1n appeal and revision They ate
not like other administrative officers in the
Income-tax Department and the Audit ser-
vices, where orders can be made depart
mentally and whosc sittings are not open to
the public as a general rule

work 15

A puson who has been a Judge of the
Supreme Court is debarred from practising
in any court within the territory of India
under article 124(7) of the Constitution
This agamn 1s a badge of slavery This bar
1s 1rrattonal and cannot be supported on the
very samc reasons given above A person
who has becn a Judge of the Supreme Court
at Delht cannot by the wildest latitude of
imagiration be thought of as nfluencing
the adminnstration of Justice 1f he returrs
to private practice either at the Supremc
Court or in the High Court of his home State
or 1 any other High Court that he may
choose

This constitutional bar and restriction
on Judges preventing them from comng
down {rom the Bench to practise at the Bar
strikes at the very root of the independence
of the Judiciary The confiscation of the
professional right to practise tends to induce
Serviity 1n the Judges and the judiciary
It 1s submatted that this ban and restriction
on the Supreme Court and High Court
Judges should immediately be removed hom
the Constitution of India  That will improve
the qualitv and standard of Judges in India
and go a long way to ensure their real ndc”
pendence
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A bar likc the one imposed by article
220 1s found nowhere in any Consutution
of auny other country in the world Even
in India prior to 21-6-1900 there was no
similar bar There are a good number o
eminent lawyers who have acted for some
tume as Judges, resigned their offices and
resumed thewr practice in the same High
Courts hke Bombay, Calcutta, Allahabad
and Madras In order to attract the best
talent from the Bar for appor tment of High
Court Judges, this bar embodied 1n article
220 must be removed.

Therefore, Sir, I am moving this amend-
ment Bill to remove article 220  With these
words, I commend the Bill to the House

The question was proposed

[The Vice Chairman (Shri
Sharma) mn the Chair]

Yogendra

SHRI LOKANATH MISRA (Orssa)
M1  Vice-Chairman, Sir, T lstened to the
speech of the Mover of the Bill with as much
attention as possible But I could not per-
suade myself, even after the elaborate quota-
tions he gave from great personalities in the
legal profession and from elsewhere, that
the retinng Judges should be allowed to
practise 1 the same High Court I do not
have to tell you, Sir, nor to the hon Members
of this House, that this Government hag
scant respect {o1 the judicitary It has be-
come evident ol late Therefore, I stand
to oppose the proposal ol Mr Taillar Villalan
all the morec Tne respect thit the previous
judiciary used to have during the British
rule when India was not independent, 1s
no more there There has been a consistent
attempt by the exccutive to bring 1t down
as far as possible in the public eye 1 do
not know whetha our Government has borrow-
ed the 1dea from one of our friendhiest countries
to bring in the pople’s court mnto this country
ultumately  If that be so, then the question
of dignmity and rcspect of the judiciary would
have no placc Anybody, ncluding our
Chowdhary fiom Haryana, can be the
Chief Justice of the High Court But tll
our courts have not been turned into people s
courts, we have to plead with the Gevern-
meut to retain the dignity of the judiciary
as far as possible  And, therefore, I thought
1t my duty to stand up and speak a few words,
even though 1 differ from the contention

-
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of the Mover of the Bill I agree with him
that the emoluments should be raised TLhere
was some interruption fromwr the Congress
benches when he was 1aoving the Bill that
we are a poor country and that ve cannot
afford to pay our Judges more If we are
a poor country, the Congress beuches can
go further and say that we cannot even
afford a judiciary and therciore we want a
people’s court and those who would not
take any emoluments at all would serve s
hudges because they would hive on their own
earnings, whatever be the source of their
earning That mght be the contention
also at one point of time 1f we cannot afford
to keep up the dignity of the judictary Why
does the ruling Party pav so much to their
Governor, who are redundant and use-
less and with absolutely no job to do ? If
they can mawmtan people who can act as
their spies and agents mn the States and can
afford to pay them Rs 3,000 each can’t
the democratic minded people 1n this country
demand that the Judges should be allowed
to ma.ntain thewr dignity ?

Therefore, 1 plead that
should go up But if more emoluments
through salary are given to them, then income.
tax would take its share out of 1t and probahly
no judge would like to get a higher salary
in order to keep an elaborate income-tax
account What 1s needed 1s some kind of
assistance to the judges, say, in the shape
of a free bungalow, in the shape of one op
two assistants at their residence, etc That
would probably go a long way in making
judges more effictent The mover gave
examples of America and UK As you
know, in the United States of America a
udge does not have to retire unless he wishes
himself Unfortunately in this country no-
body wants to retire, whether 1t 1s a politician

emoluments

or a Judge or anybody occupying anv posi-
tion He does not want to retire A Minister
15 a Minister even when he 1s 75 years of age
And therefore, 1f a judge 1s allowed to be a
judge, he might die as a judge just as a Mimister
dies as a Minister provided he can retain his
seat Therefore, 1 this country nobody
wants to retire  Once he gets hold of some
position, he wants to stay on there So
1s the case with Members of Parliament
So 1s the case with Members of State Legisla-
tures Nobody wants to go out of the posi-
tion unless he 15 elbowed cut or 1s thrown
out Therefore, there should be something
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m the rules that exist We cannot compare
everything n foto between the United States
of America and India because the situations
are different and, may be, many other things
are different 1 will not go into those details
because that would take away my time
So we have to have some retirement age
here and that 1s why we had prescribed 1t
But as I was saying, we cannot pay our judges
as much as the United States of America
pays of the UK pays But we must pay
them honourably well so that they can live
as honourable men m this country, as digmified
personalities  They have to keep aloof from
the people at large, because the only know-
ledge that a judge 1s supposed to have 1s what
is acquired by him through evidence A
judge 18 not supposed to go and collect m-
formation from different sources around,
from the society and then deliver his judg-
ment, nor 1s he supposed to colour his judg-
ment Dy such private information There-
fore, he has to keep aloof i this country
and more particularly so where our Govern-
ment wants commutted judges If a Mu ster’s
mfluence 1s near at hand then the judge
has to take care of 1t So he has to keep aloof,
If he has to keep alool from a Muster, he
has to keep aloof fiom the rest of the people
He cannot single out a Mimster and say
I will not go to his house nor do I invite a
Minuster He has to keep out from the rest
of the people i order that he preserves his
dignity, his independence of judgment So,
as 1 was saying, he must be given enough
of emoluments m order to keep his digmty,
the dignity of the chair he occupies S,
the mover referred to talented people being
attracted by highersalaries I cannot probably
support his contentior  If the best talent m
this country 1s to be attracted, then the salary
of a judge bas to be i the neighbourhood
of Rs 30,000 to Rs 50,000 a month That
1s what 1s the normal earning of a best talented
man 1n this country in the metropolis, 1n
Madras, 1 Calcutta, in Bombay or in Delh.

What I would like to give them 1s not
the full compensation of what they were
ewmng n the courts What we should
give them should be enough to make a honest
living with dignuity  That 1s why I sad
that their emoluments must be raised I
do not suggest that the emoluments should
be 1n the neighbourhood of what they were
earning as talented lawyers But they should
be in context of the rsing prices Prices



157 Constitution (Amdt )

have gone up twenty-fold whereas the Judges
salaries were mmtially fixed during the British
rule There must be some rise 1n thewr
emoluments

The amendment of the mover 1s that a
Judge should be allowed to practise 1 the
same court where he was a Judge on the
ground that he 1s not allowed enough pay
that he will have to resign if he has some
difference with the existing Government,
etc  First of all a Judge would ncver have
such a conironta 1on where he has to resign
If there 1s such a Judge, he can go to some
other High Court If he has to depend on
the same High Court for his earming after
resigning, then he 1s not worth the name of
judgeship He has to face tribulations Let
him learn to fight, if he wants to resign  Sos
that does not convince me very much It
he has some corfrontation with the Govern-
ment, he can gc to some other High Court

The other point 1s that he must have
higher emoluments or else he must be given
a chance to practise That 15 also a pout
on which I cannot agree. My contention
15 that we have to keep the dignity of the
High Court and Supreme Court and for
that they should get higher emoluments
If they are allowed to practise mn the same
High Court, there are many dangers T
had indicated o1 many occasions in the past
that retired Judges should never be considered
for executive aspowntments, ambassadonal,
diplomatic or otherwise They could head
commussions of purely judicial nature Even
there, with the present Government which
want a commutted judiciary, 1t 1s difficult
for them to function because they will be
persuaded to  do many things and thev
cannot work there with a clear conscience
If a retired Judge 1s allowed to practise n
the same High Court, then there will be
many other allurements from the Executive
1 am dead aganst that If a retired High
Court Judge starts practising n the same
High Court, there 1s the danger of his being
appownted as the Advecate General and he
will get all Government cases whether he
15 capable of handling them or not Even
before retirement he will start cultivating
the judiciary 1n order to get those cases

Therefore, 1t would stand as a danger
to the independence of the judiary I am
agamst any retired Judge being allowed
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to practise mm the same High Court from

where he retires

Sir, I wanted to mention one more point
These days thcre have been many sugges-
tions from many quarters that the emolu-
ments of the Judges should be raised Even
our Law Minster, Shi1 Gokhale, I am told
resigned from his Judgeship because he
thought that i view of the scanty emolu-
ments paid to the Judges, 1t would not be
possible for him to carry on with his job and
he did 1t with some kind of rancour agamnst
the Government If 1t was the case with
him then, 1t would not be difficult for him
at least now to realise that it would be the
case with every Judge i the country He
took a bold step and I call it bold because
he did not go after it thereafter He fought
an election, got through, and fortunately,
Sir, he was bestowed with a Ministership
by the mercy of the Prime Minister But
I have nothmg to say against 1t But Sir,
having attamed a position where he could
help his collergues whom he had left i the
lurch of still continuing as Judges, he should
have done something Having forsaken the
profession 1n order to boost up his own future
he should not have neglected the case of
F1s other colleagues I hope that he would
remember the davs when he was a Judge
and when he must have a conflict in his mind
at least for a week or for ten days or for a
month before resigning, because he could
not have straightaway signed his resignation
letter overmight He must have given some
thought to 1t nd given some thought to the
possibility of a rise in the emoluments of the
Judges and when he found that 1t was not
there, he resigned Now that he 15 1n a
position to eradicate that evil to the rest of
hs colleagues who are still sufferring there
i their positions, I would request Mr.
Gokhale, who 1s not here unfortunately, to
immediately look into the case and do what-
ever 1s possible and, Sir, whatever 1s possible
must be done in a dignified way You can-
not expect the Judges to hold a red flag under
the Communist banner and walk 1n the streets
saying that they have formed a trade union
and you should meet therr demands If
Mr Niti Raj Singh Chaudhury or our Deputy
Home Miister, Shr1 Mohsin, 1s expecting
them to come out 1n a procession before they
raise their emoluments, they are mistaken
It must be done with the greatest amount
of dignity We have to keep up their dignity
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You sce, a time has come now when most
of the cases unfortunately are fought between
a private ciizen and the Government. At
one pount of time, as mdicated by Mr. Denning,
who was quoted here by the mover of this
Bill, most of the cases were between the
private citizens. Now, in these days of pro-
gressive slogans, th ngs are moving 1n such a
direction where each citizer’s freedom 1s
eroded

On many occisions he has to go to a
court of law. There are maaiy occasions
when there would e cases betwren a private
citizen and the Government Therefore, 1t
1s all the more necessary that the private
person should have the feeling that the judges
do not have any commitments at all, they
do not have anything to look forward to as
a favour, they are as mudependent as anv
person can be on earth. That 15 the reason
why i a democracy 1t 1s the duty of every
member of the judiciary, every Member of
the legislature, to keep up that dignity, so
that people would contmue to have faith
in the judiciary and also in the democratic
system in this country.

Thank you.

SHRI G. A APPAN (Tamil Nadu) :
Mr. Vice-Chairman, Sir, I am beholden to
my rev. colleague, Mr. Thilla1 Villalan, at
least for taking 1to consideration that the
retued judges will have to face any pecumaty
aspect after their rctirement. Perhaps 1t
may not be out of place for me to say that
Mr. Thillar Villalan may also become a judge
ol some High Court and perhaps he may also
be placed 1n such a situation.

Mr. Vice-Chairman, Sir, what 1s the
status, the decorum, the decenry, the esteem
that a judge of the High Court possesses or
should possess ? After a lengthy period of
experience and service, people are elevated
to this very high office. It 1s supposed to
be unassatlable Here we have every reason
to say that judges, after their retirement,
should be free from pecumary indignities.
It 1s not only for the yudges. It may be the
case with every Government employee or
private employee. Nobody should be in
pecuniary indignities  What s the speciality
that our friend Mr. Thilla: Villalan should
think about only this one sectcr ?
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A few days back I was travelling with
Mr. Venkataraman our ex-Minister of the
Central Cabinet and once a Member of the
Planning Commussion also. 1 was asking
him  What do you do, Mr. Venkataraman ?
Many of the Minsters, even Members of
Parliament, though they would like to go
to practise at the Bar, aie supposed to be
the masters of this They
go and say, “My Lord . Cave me the
whole world, Mr. Vice-Chairman, but I
shall not go to this extent. Oae’s respect
15 greater than anything else. Mr, Venkata-
raman said “Mr. Appan, you know, I have
been responsible for the elevation of 2 number
of my friends or lawyers to thc status of

whole counttr
b}

Judges. Perhaps you cannot expect me to
go there and sa, ‘Mv Lord....”. Th
should be the attitude of everybody. I was

discussing this aspect with my rev. colleague
and my Party leader. Why should they
practise 1n the same court ?

They will kecp theu respect if they keep
cway {rom that patticular court where they
had been {unctionng. He can call other
people ‘My Lord’. He will not mind 1t
But what 1s the fun of trying to address some-
body who was junior to you and who has
stepped into your shoes may be immediately
or long afterwards, as ‘My Lord’. Mr.
Deputy Chairman, I would say that no retired
Judge should be pcrmutted even to practise
m any court He should also not be appoint-
ed to any Commuission or Councl It 1s
for this reason that they start favouring the
Government and become commutted judiciary.
Everybody should be above wanls. That 1s
a small thing. The Judges are allowed even
to work up to 65 years. A Government
scrvant cannot serve after 35 years They
go up to 65 years Afier that, they are
appomted 1 Commssions and Councils
Like this, they become committed judiciary.
1 will request the Miuuster of Law to bear
this 1o mund.

Mr. Vice-Chairman, Sir, the Judges are
highly paid at the State level and at the Centre
level Nobody will be satisfied with what-
ever he gets. If you pay him one lakh of
rupees a month, he will not be satisfied. So,
we can do one thing Please see that the
lives of these Judgcs re insured for a sufficient
amount to keep the wolf out of the door and
to keep them away from any pecuniary wants
Furthermore, what else can we do ® How
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is this justified I do not know how
many of you would agree with me. I think
even for private practice there should be
an age limit. When young people are not
able to get employment and make both ends
meet, these old people go on practising upto
75 or 85 years of age. They are not able to
walk. Still they go an snatching money
or grabbing money. I do not know myself.
But my wife who is a Member of the Bar
tells me that some senior advocates get Rs.
1,700 or Rs. 1500 per day. What are they
doing with this money > Are they eating
money ? How can you allow this ? These
people should be taxed. Nobody should
be given more than Rs. 51 per day. As
Members of this Parliament, we get only
Rs. 51. Do you meun to say that an Indian
family should require more than Rs. 51 per
day ? Why should you allow other people
to earn more than this ?

The law profession should be taxed
sufficiently and nobody should be allowed
to go like that. Let that money go to the

Government Exchequer.

Furthermare, unfortunately, 1 have got
into some litigation by one man, a landlord
whose land I occupied for school and public
purposes. He has dragged me into a court
of law. The court has given an injunction,
a temporary injunction it is called and what

a pity ? It has not been vacated even after
five years. For what 1s the temperary in-
junction ? It is because the school which

is run by Mr. Appan should not have a pucca
roof, it should have a tiled roofing, this school
should not have cement flooring. I do not
know what type of this Judge is. Could
any judge tolerate a temporarv injunction
for five years preventing the school authority
from putting a pucca roofing and cement
flooring for public purposes ? What is this?
Should there not be somec justification that
the temoorary injunctions should be vacated
within a certain period of time ?

Mr. Vice-Chairman, I am now about
60. I have seen the previous judges at work,
how hard, how seriously thev worked. Nowa-
days, the judges absent themselves without
notice. They simply absent themselves and
do not sit in their chairs in time. They go as
they please, they take leave as they please
and still they are the representatives of the
Government. For their lapse, for their delay,
justice is being delayed. Justice delayed is

v
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justice denied and unless there is some moral
backbone, some law that particular cases
should be decided within a particular period,
there would be no justification for this type
of people to be in their seats. And now you
want to help them. The only course that is
open and that will solve the problem is not
to allow any judge, be he a Supreme Court
Judge or the judge of any other court, to
hold the post of any senior Government
officer. Nobody who was in Government
service, in the enjoying of the Government
salary, should be allowed to get into other
profession after his retirement. Retirement
age for judiciary should be cut down from
65 to 55. In this way, there will be no dis-
crimination between the judiciary and a
common man or between the judiciary and
the administration and things like that.

Mr. Vice-Chairman, one thing more.
Please see that the judiciary people and every-
body in Government service or private service
are sufficiently protected by insurance of ,
various kinds, that they are better offand
that they are not in want of anything after
their retirement.

Further, they should also see that they
limit their families. You know, the financial
position depends upon the number of family .
members that one produces. Here we are ,
advised to limit our family to two or may
be to three but how many judges are there
who have less than three children ? So,
please see that they are sent out or they are
not employed. No doubt, my plea may be
a little whimsical but it is rational and practic~
able. Unless you have a norm like this,
they will go on producing, multiplying like
mosguitoes, frogs and like that, Not only do
they do .it but they do less work. They are
not manual labourers.

In these circumstances I feel that we
should congratulate my friend, Mr. Thillai
Villalan, for taking their difficulties into
consideration at least in his imaginary way.
Not all people arc in indigent financial cir-
cumstances. The Judges are well off. 1
do not know which Judge is finding difficulty
for his food even. Which Judge 1s begging
in the streets 7 They should also see that
they do not borrow beyond their means,
They should have the capacity before they
borrow. We have to cut our coat according
the length o the cloth. We have to see tha

3
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we are able to manage our own budget within
the limited resources And there lies the
beauty of a good wife for a good Judge. Like
two cattle dragging a cart the Judge and
his wife should manage their family m a wise
and balanced way and that only can solve
the trouble which my hon {riend has thought
of and nothing else will do 1t

PT BHAWANI PRASAD TIWARY
(Madhya Pradesh) Are vou supporting or
opposing 1t ?

SHRI G. A APPAN What 1 would
do 1l T were 1n the Government and what I
would do otherwise ; that 1< what I said

THE MINISTER OF STATE IN THE
MINISTRY OF LAW, JUSTICE AND
COMPANY AFFAIRS (SHRI NITI RAJ
SINGH CHAUDHURY) : Vice-Ghairman,
Sir, at the outset I would like to thank the
mover of tlus Bill, Mr Appan and Mr. Misra
who 1s mcudentally not present 1n the House.
I will not be straying here and there but I
will confine myself to the Bill and the matter
before the House. The mover deswres that
article 220 of the Constitution should be
deleted so that a Judge of a High Court should
be allowed to pracuse in that High Court
or any other High Courts anvwhere throughout
the length and breadth of the country. Sir,
restrictions on Judges practising i courts
were first mtroduced 1n the year 1920 when
along with the undertahing to retue on attam-
ing the age of 60 years a person selected for
appointment as Judge of a High Court was
required before accepting office to give an
undertaking that he would not practise in
the High Court to which he was appointed
Thereafter the framers of our Constitution
while enacting article 220 decided that no
person who has held office of a Judge of a
High Court after the commeucemert of the
Constitution shall plead or act in any court
or before any authority withn: the terntory
of India. That 15 to say, the restrictions
tmposed m the year 1920 were extended and
a Judge of a High Court wa, not allowed
to practise anywhere in the countrv. There-
after 1in the year 1956 tlis article 220 was
amended because 1t was felt that 1t was cauwng
hardship and by that amendment the old
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posttion that was prevailing i the year 1920
was restored and after this amendment the
Judges of High Courts were allowed to practise
mn other High Courts or before the Supreme
Court The reason for this restriction was
based on human considcrations because
there might be persons who mught try to
create an atmosphere favourable to them
if they were allowed to practise mn their own
High Courts. Sir, 1f this article 15 omitted
the purpose for which these restrictions were
mmposed would go away. Therefore 1t would
not be possible for the Government to accept
the motion of the mover and I would there-
fore request him to withdraw the Bill.

A pomnt has been made, and a very valid
pomt, by Shri Lokanath Misra Though
he 15 not here now I would like to reply to 1t.
He said the conditions o! service of the
Judges should be changed He also said
that change of emoluments will not benefit
them because most of them would go in
taxes, I think he 1s right and I may state
here that the matter 15 und-r the considera-
tion of the Government.

Changing the conditions of service o-
Judges 15 engaging the attention of the Govern-
ment and as soon as a decision n the matter
1s taken this House and the other House will
be moved to effect necessary changes.

With these words, I reguest the Mover
10 withdraw his Bill and 1 case he does nc
I am sorry I will have to oppose 1t.

THL VICE-CHAIRMAN (SHRI YO-

GENDRA SHARMA) : Mr Villalan, will
you reply on the nest day ?
SHRI THILLAI VILLALAN - Sir, I

will reply on the next day

THE VICE-CHAIRMAN : (SHRI YO-
GLNDRA SHARMA) © The House now
stands adjourned to meet agam. at 11 a m. on
Monday, the 6th August

The House th-n adjurned a
fifty-six nunutes past four of the
clock till eleven of the clock on
Monday, the 6th August, 1973.



