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Members were apprehensive about the level of Joint Secretary. Actually,
the competent authority or the supervisory authority should be of a higher
rank. He should be of the rank of a Secretary or an Additional Secretary,
not of a Joint Secretary rank.

SHRI PENUMALLI MADHU: Sir, | want to seek a clarification.

MR. CHAIRMAN: | am not allowing. (/nterruptions). Please take your
seat. The question is:—

“That the Bill to provide for regulation of private security agencies
and for matters connected therewith or incidental thereto, to be
taken into consideration."

The motion was ad_opted.

MR. CHAIRMAN: We shall now take up clause-by-clause consideration
of the Bill.

Clause 2 to 25 and the Schedule were added to the Bill.

Clause 1, the Enacting Formula and the Title were added to the Bill.
SHRI SHIVRAJ V. PATIL: Sir, | move:

"That the Bill he passed.”
The question was put and the motion was adopted.

SHORT DURATION DISCUSSION

On the Report of the V.S. Malimath Committee on Reforms of
Criminal Justice System

SHRI JAIRAM RAMESH (Andhra Pradesh): Mr. Chairman, Sir, thisis a
Short Duration Discussion on the report of the Malimath Committee on
reforms of cirminal justice system, and | propose to be, well, truly short.
Sir, nominated Members often feel left out of discussions, squeezed
between major political parties. We have a very distinguished legal
personality amongst us today, who is nominated Member. With your
permission, Sir, and with the permission of my chief Whip, | forego my
right to initiate the discussion and hand it over to Mr. Fali S. Nariman.
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SHRI FALI S. NARIMAN (Nominated): Sir, it is a gracious act of Shri
Jairam Ramesh, and | must assure all my colleagues here that he has
only given me his time and not his party badge.

MR. CHAIRMAN: That | will decide.

SHRI FALI S. NARIMAN: This Report, that we are discussing here
today, has a very distinguished lineage. Its author has not only been an
eminent Chief Justice of two High Courts, Karnataka and Kerala, but he
was senior to judges, whao, in my time, became Chief Justices of the
Supreme Court, but he himseif was never appointed to the Court. | always
felt and | continue to feel that the system of appointment of judges both
before 80s and after 80s has ieft much to be desired. It is not that good
judges are not appointed; nor, is it that they were not appointed under the
pre-existing system or are not appointed under the present system. But
sometimes, under both the systems, better judges have been overlooked,;
so it has been the case with Justice Malimath.

Having said this, the inspiration for this Report under discussion is
quoted, at the outset, by the author of the Report. It says, "The law
should not sit idle; while those who defy it go free and those who seek it
protection lose hope. Sir, those who defy the criminal law do go free
especially those we call the big fish or those with big money bags, though
we are often shown on television the picture bytes of initial arrests of such
persons under the cirminal law. There are no pictures to show how they
end. We all know how they end! That is, wih acquittal, and the victims
lose hope. Justice Malimath said, quoting President Venkatraman, thata
judge is not concerned with truth nowadays but only with proof, and the
Report seeks to remedy this, with a large number of recommendations. |
do not know how many of my hon. colleagués read the newspapers this
morning. | subscribe to seven of them, and in two of them, the headlines
this morning were about a rape that the ‘police could not stop. Shrimati
Mohsina Kidwai mentioned about it in the morning. Now, can we foresee
a headiline in our newspapers one year hence that the law has effectively
dealt with cases of a rape or a murder or a terrorist act and that it helped
ensure its speedy prosecution and uitimate conviction? the Report, under
discussion, visualises such a law and says, "Yes" emphatically.
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Sir, in a Short Duration Discussion, the emphasis is on 'short' and not
on 'discussion'. This House's capacity for discussion is aimost'endless,
but the Report, | must remind the hon. Mmebers, is aiready one year old
and is already getting mouldy. The Committee was appointed in the year
2000. It spent more than one year interviewing people in all parts of the
country. It is a very high-powered committee. So, every discussion really
must have a purpose. Sir, the immediate purpose of this discussion, as |
see it, is not to express agreement or disagreement on the many, many
recommendations that have been made, or, to suggest a new Code of
Criminal Procedure on some different concepts of criminal jurisprudence.
The report has discussed this also. There are many controversial provisions,
as the hon. Home Minister himself mentioned some time ago when a
question was put in this regard. But | would, then, request the hon. Minister
to have a Bill drafted in acordance with the recommendations of his expert
body -- since it is an expert body -- and introduce it. It can, then, straightway
go to a Joint Committee of both the Houses where detailed discussion
can take place and, then, it can be brought back for quick implementation
of only the agreed recommendations. That is the only way in which, Sir,
we can do this quickly. And this is how | regard the purpose of this Short
Duration Discussion.

Quite frankly, Sir, | wish the Opposition were here because this
discussion transcends party lines, and it would have assisted in the debate.|
hope they will participate in the Joint Committee when the Bill is drafted
and introduced. | do congratulate the Members of the TDP who, while
expressing their doubts about the bonafides of the Government, have
exhibited great faith in parliamentary democracy by coming back to this
House. Sir, we participate here not out of any loyalty to any Government,
but out of a sense of duty and loyalty to the parliamentary system of
Government, which we have adopted out of choice. And whatever our
grievances, my own belief is that we have to express them in this House.

In a Short Duration Discussion, we can only make some capsule points,
as one of the judges, Justice Bachchawat, always used to say. And the
capsule points that | would like to make are the following. One, the criminal
law and criminal procedure are at the top of the Concurrent List (Items 1
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and 2). So, if we in Parliament pass a law on matters included in the Penal
Code or the Criminal Procedure Code, we do not require the concurrence
of the States and the law we pass becomes the law for the entire country.
Two, the Malimath Committee Report is a voluminous report. It is in two
parts. And ! would urge all hon. Members, particularly the Home Minister,
to concentrate on the recommendations in the first volume — there are 30
pages of it— and the Summary of the Responses of the 22 High Courts to
the detailed questionnaire issued by Justice Malimath in the second volume
which is the distilled voice of experience. There are very pertinent questions
and there are very good answers, some of them on the existing system
and so on, but mainly on how to spruce up the system. Then, whether
lawyers agree or do not agree — and the lawyers will never agree, Sir,
neither the lawyers in the Government nor the lawyers out of the
Government — we should not bother. We do not need anybody's consent.
| would, therefore, suggest to you to introduce these appropriate changes.
Let a meaningful discussion take place at the Commiiiee stage, which is
really the correct stage. This is not the stage at which we discuss individual
matters. Time, Sir, is of the essence. Aretired Chief Justice, who retired
more than a decade ago, said that the criminal justice system had already
collapsed. Another said that it was collapsing. And it was to prevent this
that the Malimath Committee was appointed. In fact, when he was
appointed, Justice Malimath, who is a very good friend of mine, and an
extraordinarily competent gentieman, said that this was the last bus we
have; there is no other bus that we can take, because if this collapses
and this does not move, then, | am afraid, our criminal justice system will,
ultimately collapse. Therefore, itis extraordinarily important, and { am very
gratefull to the hon. Chairman particularly to have given us this time to give
a vent our comments and the points that we wish to make on this Malimath
Committee Report. This is only an airing or our views on this Report. It is
avery useful Report. | may agree with some conditions; others may disagree
with various things, like, whether there is a right of silence for the accused
or not and so on. There are some philosophical problems also. But, |
would request the hon. Minister to set apart all the differences because
we will never resolve them. Let us have a Bill drafted in accordance with
this provision; let it be vetted in a Joint Committee of both Houses. Then,
there we will see what consensus builds up. And once a consensus builds
up, we will get a law. But, it is important to have a law because the state
of criminal law in this country, Sir, is extraordinarily bad. | would, therefore,
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request the hon. Minister, first, regarding one important problem which the
Report also mentions, a complete lack of adequate and competent
manpower. There are 2000 vacancies in the Subordinate Judiciary. Out of
13000 judges, there are only 11000. This is because it is the States and
State High Courts, at the moment, which are in-charge of the Subordinate
Judiciary. There is a crying need, hon. Home Minister, for you to introduce
a Resolution in this House,under article 312 which, if passed by a two-
thirds majority, will permit Parliament to set up an all-india Judicial Service.
Once this is set up, there will be no separate funding for it, and we would
not be dependent upon the States which divert funds set apart for the
Judiciary for other purposes. It would also help the Centre to monitor a
most important aspect of the criminal law, namely, the training of judges.
Judges, like Parliamantarians, like everhody, Sir, lawyers and doctors, as
well require training, and we constantly require to be updated on various
aspects of law, of justice, of how to administer justice. The Report mentions
training, and this training, Sir, does not require law, it requires an
infrastructure, which | respectfully request the hon. Home Minister, Sir, to
set up, along with experts, it necessary, from outside, but we have enough
experts in our country, who would be able to train people in order to be
judges. In fact, the Supreme Court has just set up in Bhopal an excellent
Judicial Academy. | keep telling the Chief Justice that it is very important
that when you invite lawyers and subordinate judges, you must ensure
that the judges of the Supreme Court also come there. Because only if the
judges of the Supreme Court come there, then, the judges of the High
Courts wili come there. We are such a hierarchicz! lot, Sir, unless the top
man comes, the next man will not come, because he will consider it
below his dignity to learn. | think everybody has to learn; we all have to
learn. Politicians have to learn; statesmen have to learn; lawyers have to
learn, particularly, and judges most of all,have to tearn. Therefore, Sir, this
is a very, very important thing. This is one of the recommendations.

Now, let me tell you the urgency of a reform of the criminal law. The rate
of disposal of criminal cases under the IPC and special local laws, over
the last eight years, by courts in our country is dismal. Itis a mere meagre
18 per cent. Every single year, it is almost a magic figure, 17.5 to 18.5,
roughly18 per cent. Ever since 1995, this is a record, Sir, the pendency of
criminal cases, imagine the pendency, it is easy to talk of pendency, but,
do you know what it entails? Pendency of civil cases, of course, means
that people wait for a long time for their civil cases to come up. But, here,
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they are waiting in jails for their cniminal cases to come up because many
of them either cannot afford bail or are not granted bail. Therefore, a very
large number, 81 per cent of pendency is a very, very large number tor any
civilized country like ours, particularly. We have to now set the clock right
and see what we can do to speed up justice.

Sir, there is one important thing, and here | am not going to be very
popular in the other place, which I also visit occasionally. There is a large
pendency of cririnal cases. The Report recommenas long vacations in
the High Courts and the Supreme Court snould be reduced in public interest.
Longer hours for all courts. There are 206 days recommended for work for
the Supieme Court, 231 for the High Courts. There is a crying need for
this, Sir. As | said, | know, | will be very unpopuiar eisewnere. But, this is
what both the President and the Prime Minister, who aimost spoke in
quick succession, meant when they said that the judges should sit longer
hours in this country, because we do everyihing by example in Ingia and
not by precept. If you preach peopie about honesty, fair deaiing ana ethics,
no one will listen. But, if you practise, what you preach, everyone wiil.
Therefore, when the President said that the Supreme Court shouid work
longer, he did not mean that the Supreme Court juages are not working
hard enough. If any of you go to the nighest court on Monaays or Fridays,
you would find what an enormous work load there is for each and every
Bench. | think, that was the inent {hat we must set an exarmpie trom the
top. That is what the President meant. it the Supreme Count works one
hour more, the High Courts wiil be cornpelied to work one or two hours
more and so on. And this, wnat | believe, is imperative.

A few other points, Sir. 1 here are ditficuliies about the coiicept ot proof
without reasonable doubt and so un. | would request the hon. Home Minister
not to get into alt these. There are three standards of proof in criminal law.
One is "preponderance of probabiities;” another is , “clear ana convincing
evidence;" and the third is,” beyona reasonable doubt. The juages wouid
say that clear and convincing evidence is, pernaps, a littie less than ‘beyond
reasonable doubl.' And thai is wnat the Supreme Court nas aiso said. But,
Sir, I think, you shouid ieave that to the judges. The rmost important part of
the report; and | would higniy commend that to the hon. Home Niinister; is
from pages 272-278 and 278 and 279, dealing with investigation of cases
and of prosecution. The Maiimath Committee Report and 154th Report of
the Law Commission require separate investigation wing with trained police
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officers, trained in forensic methods of investigation to be in charge of
investigation, leaving law and order to be deait with by a separate and
distinct enforcement wing. And this is what was considered essential by
the first Police Commission, which Dharmaviraji had presided over and, |
think, this has been repeatred time out of number. This is, perhaps, our
only salvation, Sir, because nobody trusts the police force today for
investigation. For law and order; yes, perhaps, in a large way. But for
investigation, we have to have very specialist methods, because specialist
problems arise, and, therefote, it requires a very, very specialist training.
Therefore, please separate these two wings and do that as soon as you
can. There are a hosts of recommendations, very useful recommendations
in this report which | think should be followed.

The next, of course, is the hostiie withess probiem. We read about it
almost every other day in the newspapers. A group of witnesses comes
and tells the police one thing and comes into the court and tells the
Magistrate something else. Therefore, in the Criminal Amendment Bill,
there is a provision that in cnmes of seven years or more, statements are
not to be recorded before the police officer, but before the Magistrate. And
| said already, we have been running short as, unfortunately, 2000 vacancies
-are there and we do not have these magistrates. But do not run away with
the ideas. The Home Minister must not think that jus; becasue you
recommend that confessions can only be made before the Magistrates,
that they will be really made before the Magistrate. No, people just do not
work that way. The lawyers of the accused will tell him he has the right to
silence. Therefore, there are ditferent means adopted in other parts of the
world, which are recommenaed here also, namely, an incentive. If, at the
first date of hearing before a court the person concerned or the accused,
through his lawyer mentions to the court that he pieads guilty to the
particular offence, that judge shouid be empowered to give him a lesser
sentence.Otherwise, it is just not worthwhile. Why should he do so, if you
are going fo give him the same senience after a proionged trial, with a lot
of money spent and time spent of the State? Then it is no just worthwhile.
We have to make this experiment, Sir. | would recommend that this
experiment should be made.

| come back to this moming's newspaper—women are half our population.
And how do we make the country safer for women? How do we prevent
criminal molestation of women? This is a very, very important point. And
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that depends upon how we are treating women in our society. And that
depends upon the status of the women. And that is the only reason, Sir,
why | am in favour of some form of reservation in the legislatures either
through political parties or directly by the law. In this country, most fo us,
most men, are hypocritical when they speak of women's rights. Women
say so also, and | do not blame them. We do not mean it at all. We say,
"Yes, yes, very good."” Every Session we tell them, "This reservation you
must have either through the party or through the law. "But | know that we
wouid aiways like them to be subjugated to men. This is the basic problem
of crime against women. If you have more women in Legisiatures and in
Parliament, we would improve the laws with regard to crimes against
women, a topic which needs to be addressed and which is aiso addressed
by the Malimath Committee. | do not agree, of course, with the imposing
of death penalty in rape cases simply because it brings down the conviction
rate. if you take TADA for instance — which punished terrorists with death
— and said that confessions to police officers were admissible, despite
this, the conviction rate was only 1.5 per cent. Again the police has lost
the art of investigation simply because they are in possession of instruments
of torture. They may not torture. Of course, they do not torture. But seeing
the instruments of torture you would be made to confess anything — sell
your grandmother, your mother, the whole family. There is no difficulty at all.

In other countries, as | said, Sir they have devised a system of incentive
if at the first hearing before the judge or magistrate, the accused confesses,
but not before the police; the law should empower the judge or magistrate
to impose a lower sentence. One last aspect which the report has deait
with and which | do wish the Minister to take into account — victims of
crime. We can never ignore them. Do they need to participate in the criminal
trial? There are two views. One view is that it will lead to vendetta if they
participate. The other is that the police prosecution is not good enough.
So, atleast till we devise a proper system of professional prosecutors who
are competent and people of integrity, ! think, we should for at least a
while permit the victims of crime aiso to participate, if not in the trial at
least at the appeilate stage. Introduce a set of these provisions, if you like,
only for one, two or three years and see how they work out.

Unlike in England there is no fund for victims of crimes. in the 154th
Report of the Law Commission it recommended it. There is no method of
compensating victims of crime except through the machinery of Section
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357 which is when a fine is imposed, the magisirate may direct that out of
this tine the victim should be paid. Now that is at the stage of conviction
and conviction comes rarely at the end, and in the meanwhile there is no
support at all. I think, this is the duty of every State. In England they have
a Criminal Injuries Compensation Board which is non-statutory. | do not
see why we cannot aiso despite our scaice resources have a National
Compensation |njuries Board of victims of crime which could be paid out
to victims of crime when paying out 1s apsolutely necessary.

Above all, | believe, Sir, the Government has to show that it cares. And
I believe the Home Minister cares. This discussion wili have achieved
some purpose if at the end of it we can have ihe Horme Minister tell us that
next month or the following month he will pick up tne recommendations of
the Maiimath Committee as ne finds accepiabie and translate them into
law and preseni them at the nexi Session. Otheiwise, this discussion
would go on endlessly. It would be like the judge who at one stage says
the prosecution is right and then after hearing the counsel for the defence
says the defence is right and changes nis inind again and again. | wouid
say, Sir, please take the ieap. The criminal jusiice system is in need of
major repairs and the sooner it is repaired the greater will be the confidence
of the people in the Government that unaernakes those repairs. Thank you
very much.

SHRI A. VIJAYARAGHAVAN (Kerala): Sir, | am participating in this
discussion immeaqiately atter my learned tfriend, Mr. Nariman. But,
unfortunately, | would like to say that | have some differences with regard
to the opinions and views expressed here, aithough | am supporting some
of them. Here, Sir, itis a proposal to change the system, which is prevailing
in our country. When we are cnanging particularly this system, then so
many Acts have to be amended relating to CrPC, IPC, Evidence Act, etc.
which are all interconnected. Safeguards to preserve the Fundamental
Rights have to be taken note of . While going through these
recommendations — of course, we are supporting some of the
recommendations — tnere snould noi be a iacuna; there should not be
" the burden of so many cases pending in the court room. it has to be
rectified. However, when we are discussing about this thing, utmost care
should be given becasue we are not in an equitable society. In our country
50 per cent of the people are poor and backward. They don't have access
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to your legal system. Utmost care should be given whenever we are making
any drastic changes which are related to the Fundamental Rights of the
poorer sections of the society. Here, Sir, one more point | would like to
add. The Committee was appointed during the NDA period and the
perspective of the Government was different. | have a feeling that some of
the recommendations and suggestions in report are reflecting the viewpoints
of NDA. | have that apprehension. When it was submitted, the Bar Council
had expressed an opinion. They said it was a draconian, undemocratic
and an impracticable proposal to amend Section 25 of the indian Evidence
Act on the lines of Section 32 of the Prevention of Terrorism Act, POTAto
make confessions recorded by police admissible as evidence in courts.
This proposal is a very dangerous one. It wiil give enormous power to the
Police. Here, if we go through the recommendations, in the last two parts,
with regard to Sections 161, 162, 164 etc. there is an attack on the
Fundamental Rights. That is my feeling because the witness has to sign.
Earlier, that was not the condition. in front of the police, if there would be a
signature , it means that it would be under some compulsion and again,
the statement should be in front of the magistrate. That means there is
more role for the police, more role for the magistrate and it has be applicable
to the decision-making of the magistrate. On verdict, it has an important
role. So, itis a total change on the existing Evidence Act. Utmost attention
shouid be given here. Nothing should be there against the poor people in
our society. There is a possibility when we are changing the existing rules.
Recommendation No. 28 regarding judicial custody by giving 15 days to
30 days, suggests more power to the police. Again, charge sheet s for 90
days and then another 90 days given more power to the police. With
regard to judicial confession, it given more power to the police and to the
magistrate. | think we are giving more power to the police and | have an
apprehension with regard to police laws in the evidence system, in the
judicial system of our country. Then, Sir, there was a sharp criticism about
‘the issue of the Right of Silence. Itis a very important area. Itis guaranteed
under article 20, clause 3 of the Constitution of india to the accused.Now,
according to the new Section 13 of the CrPC, they are going to be amended.
This Right of Silence is missing and it will create a problem. if the accused
remains silent or refuses to answer any questions put to him, the court
may draw appropriate inference, including adverse inference, as the court
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considers proper in the circumstances. This way it is going on. So, at the
time of trial, the court can put a question, then, there wouid be the
presumption of the magistrate with regard io the answer given by the
accused. He could not keep silent. That means, here alsoc more power will
go to the magistrate. His presumptions with regard to the accused will be
reflected on the verdict. Therefore utmost importance should be given while
implementing this part. Then, the heart of these recommendations is relating
to the burden of proof. The basic pillar is going to be changed. So far, we
have been following the British system, whatever may be the limitations.
Now, there is an attempt—we may use any technical words here — to
change this through Recommendation No. 13 of Chapter-V.
Recommendations No. 13 deals with presumption of innocence of accused
and burden of proof in the criminal trial. The recommendations are for
diluting the standard of proof presently insisted upon beyond a reasonable
doubt, with proof of ‘preponderance of probability' as is insisted in civil
cases. The Recommendation ne. 13(i) says, "Proof beyond reasonable
doubt" presently followed in criminal cases shall be done away with.
Recommendation No 13(ii) says that the standard of proof in criminai
cases should be higher than prepondenrance of probabilities and lower
than proof beyond a reasonable doubt. So, there is so much of confusion.
Itis a very important area where we have to change the Evidence Act. Ina
country like India the burden of proof rests on the State. Now, if we accept
this, .he onus will be on the poor man. Now, if you file a case against a
poor man, the onus is on him.What will be his condition in a country like
India? We have a caste-based society. There is a class-based society.
There will be a bias and police is meant only for the rich. The police is
against dalits. The police is against women. Are you bringing this kind of
changes in such a country? Are you giving utmost importance to them?
Who is this man? | don't want to say like that. But, while considering the
change of burden of proof from the existing one to the American System,
pro-US system, have you ever thought of those poor people? The NDA,
which was pro-US, reflected their views even in this report. The BJP-ruled
Governments are thinking about the Westernisation and giving importance
to pro-American views. They are thinking about pro-American economy.
They are thinking about pro-American judicial system. They are thinking
about the pro-American legal system. They are thinking about -pro-
American bureaucracy. And, they are thinking about the pro-American
police. What is this? Are you going to implement these view-points raised
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by the Malimath Committee in this poor country? You are thinking of only
rich people like judges, bureaucrats, businessmen, etc. What about the
poor man in villages? This has not been reflected in the report of Justice
Malimath Committee. { cannot support this view. This should not be a part
of the rule book of this country. There should not be any kihd of amendment
to the existing one on the basis of this part of the recommendation. Sir,
utmost importance and care should be given while you come before
Parliament for any kind of amendment on this issue.

Now, | am coming to the issue relating to Section 125. Sir, here, our
hon. Member, Shri Nariman, has just said about a rape incident today.
Atrocities on women are increasing day-by-day. Dowry deaths are increasing
everyday. Self-immolation incidents are going up everyday. As we all know
that the indian woman will not approach court easily. The Indian woman is
always loyal to her husband, children and her family. If her husband beats
her, she will not say it in public. Normally, the Indian women will not go to
court. They will go to court enly as a last resort. In America, they willgo to
court everyday. Indian women will go to court only as a last resort. She will
not go to court if she has been beaten for one year. She will go to court
only after she has been beaten for 10 years. So, she is getting help from
the existing legal system. Jusitce Malimath and his expert friends want to
scrap that part. | failed to understand why such an amendment and
recommendation came from him.

Sir, now, | come to section 498. Now they are proposing section 498(a)
IPC to the list of compoundable offences. That is the probiem. Then, itis
also proposed for insertion of a table under section 324 (2) of Cr.P.C. There
is violence against women in our country. There is violence against women
by the in-laws. There are dowry deaths. But the laws are very strict in this
country. That is the only protection to the women folk in this country.
Now, they want to scrap that part. That is why, | am saying that there is a
BJP conspiracy, anti-women conspiracy, behind it. Malimath put it here.
This proposal ignores the fact that there are no other laws in place to
provide relief to women, who face domestic violence in our country. So far,
we have not passed any such Act to help the women.The proposali
undermines the seriousness of the offence. It does not take into account
that this is the only provision that may be used by the women facing
domestic violence.

[MR. DEPUTY CHAIRMAN in the Chair]
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The proposal accepts the myth that women misuse the provisions.
(Time-bell) This recommendation is anti-women. 'Women' means 50 per
cent of the popuiation. If you come with this amendment, as recommended
by the Malimath Committee, your Government won't be there in future. The
Congress party will lose forever. Don't forget this. (/nterruptions) Yes, yes.
The BJP came with this recommendation and they met their fate. They did
not even go through it properly. This is a very dangerous recommendation
of the Malimath Committee. Sir, if we go through it (interruptions).. If we
ponder over the vioience against wornen, death-related issues, burden of
proof issue,-high handedness of police, women probiems, etc., there are
many apprehensions about the Malimath Commitiee Report. Thesefore,
utmost care should be taken whiie deaiing with this issue. You cannot
change tha entiie judicial system. There have been complaints about
judges. | don't want to speak about them. There are problerms. Even in the
Jaffar case of crime against dalits, the system failed to take action against
the accused. There are limitations; there are pending cases. | agree with
all these things. Let there be reforms, | am not against it. But you should
not think that you could change the whoie system. The society has 10 be
changed, otherwise you won'’t be able to change the system. So, utmost
care shouid be taken whiie aeaiing with this issue. You should not come
with amendments in a hurry simply because there are recommendations
from the Maiimath Committee. is that the role of the Govermment? Tomorrow,
if there are certain recommendations by the Disinvestment Commission,
then, can all the recommendations be passed by Parliament? The previous
Government played such a roie, and they met tiveir fate. That is why, |
want lc reiterate that utmost care should be take while dealing with this
issue. You should think about the pcor man. You should think abou. the
women.  would like to say that a system built on highly unjust and iniquitous
foundations cannot be reformed by cosmetic treatments, as if it is a fairy
land where mighty clas and social autocracy, named by police and
bureaucracy, act as guardians or angels of the downirodden. That shouid
not be the approach. You should think abolit the poor man; about the
society’ about the unevenness; about the backwardness; ahout the caste
problem; about the dalits and the tribals. keeping their fate in mind. Only
then you should come with an amendment in the existing system. Don't
yo by the sermons given by those people who do not know about the
poorer sections of our society. With these words, | conciude, Sir.

MR DEPUTY CHARIMAN: There are eight more speakers. | wouid
request them to adhere to the time-limit.
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DR. K. MALAISAMY (Tamil Nadu): Sir, it is a fact that crimes are
increasing all over the world, and India cannot afford to be an exception.
Sir, new crimes are emerging. The modus operandi and the methods are
changing. As it is, the existing system, and, the present set of laws may
not be adequate, so, pericdical changes, 1.esh look, and re-iook are needed.
in such a situation, it was a right step to constitute a Committee, which
would go into the problems of criminal justice system, suggest measures
and methods for correction and improvement. As such, a Committee was,
rightly, constituted, and it has submitted its report. They have done a fairly
good job inidentifying the varied problems in the system. They have
suggested what best they can do for giving a just, speedy, inexpensive,
and time saving justice delivery system to the people. Sir, this is the only
comprehensive report, which has come after a period of 150 years. | do
not agree very much with Mr. Vijayaraghavan, and | will not say everything
is fine. | am always in-between. There are several plus points and there
are several minus points in the report. | request the hon. Home Minister to
have a comprehensive view on this, and, atthe same time, take an objective
view of the issues which we are discussing.

Before going into the criminal justice system, | would like fo tell you the
macro level system in which we are living. Sir, our democracy stands on
three pillars of the Executive, the Legislature, and the Judiciary, operating
through bureaucracy, and assisted by the Fourth Estate. As it is, the
three great pillars of our Indian democracy are the Legislature, the Judiciary,
and the Executive. Our Constitution has been very clear indefining the
varied aspects of these three big organs or pillars, and one should not
override the other or encroach upon the other. This is the way in which we
have, all along, been functioning. But, to be honest with you, Sir, there are
instances where among the three organs, the Judiciary is slightly
overlapping or overridng or sometimes encroaching upon the Executive or
the Legislature. Sir, many times, people are of the opinion that the Judiciary,
instead of being active, has gone to the extent of adventurism even to the
extent of terrorism. Why | say sois that in the process of applying discretion,
engaging contempt of court, and other functioning, we have seen their
excess. For example, summons are issued even to the President of India
by a Magistrate in Gujarat. | don't want to blame the Judiciary, but, what
i am trying to appeal to the hon. august House is that we are the Legislature,
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we are the supreme body to enact laws , and, while doing so,we have to
be very catious be very cautious whether our Legislature is being
subordinated, whether our Legislature is weak, or, whether our Legislature
lack guts. This is the only point | want to tell you before | enter into a
discussicn on the criminal justice system.

As far as the criminal justice system is concerned, there are several
parties. The parties to the dispute are the accused and the aggrieved.
These are the first parties before any criminal case. Then comes the police
investigation, then comes the prosecuting agency, then comes the court
and there is one more agency also; the prison department. All these 5-6
Departments put together, unless they function well in their own arena,
our criminal justice system, cannot hold good. What | am trying to make
out is that it is not the exclusive function of the Judiciary or the courts
alone. On the other hand, the other machinery is also responsible for the
effective implementation of the criminal justice system. But, of all the role
piayers, the core player is the judiciary. That is why | am highlighting the
role of judiciary.

Sir, the Report has listed out the major areas of problems. Sir, as a
student of Management, | have been taugit by the teacher that to solve a
problem, a stuc'lent must, first of all, identify the problem. Then, he should
go for a solution. There may be several solutions available to one single
problem, but, fitting in with the problem, one has to choose the most
appropriate solution. this is the way | have been taught. So, first of all, one
should identify the problem area. The two major problems in the system
are huge pendency of cases and the inordinate delay in courts. Then,
there are complicated and cumbersome procedure. It is not simple, fast,
cheaper, and people-friendly system, that is why it is not winning the
confidence of the common man.

Sir, the third area of defect in the system is this. There is, lack of
quality justice. If an innocent person is punished and a guilty is exonerated,
what will happen to the quality of justice? Again, justice delayed is justice
denied. These two things are already available in the system.

Then, Sir, a large number of vacancies for the post of Judges are to be
filled up. Sir, it is seen that in our country, for one million population, there
are about 12-13 judges. (Time-bell} Is it for me, Sir? (Interruptions)....
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MR. DEPUTY CHAIRMAN: Yes ...(Interruptions)....

DR. K. MALAISAMY: Mr. Deputy Chairman has got a knack of cautioning
me. ..(Interruptions)....

MR DEPUTY CHAIRMAN: No, it is a warning system, 'Tsunami’ warning
system.

DR. K. MALAISAMY: Okay Sir. Sir, in Canada, for one million
population, the total number of judges is 75; in Australia, total number of
judges is 41, whereas in our case, it is only 12-13.

Now, | come to some more defects in our criminal justice system. iIn
our criminal justice system, the main player focinvestigation is the poiice.
Unfortunately, the system does not have that much of confidence in the
Police. The police is, they are not trained for investigating sophisticated
and professionalised crimes at all. Another great defect on the prosecution
side is that the prosecuting machinery is weak. If Members like Narimanji
are on the one side of defence, then, how can a public prosecutor or
Assistant Public Prosecutor, who is not well-trained or well equipped could
conduct the prosecution case or prove the case. What | am trying to say
is, depending upon the talent, many a time, there is a mismatch between
the prosecution and defence.

Sir, since the time at my disposal is less, | will quickly list out the
recommendations under two categories plus and minus. As rightly said
by Mr. Vijayaraghavan, there are some major defects in the report, which
| will sum up in a couple of minutes, and in another couple of minutes, | will
mention the best points which are available in the report.

MR. DEPUTY CHAIRMAN: What is the definition of ‘couple of minutes'?

DR. K.MALAISAMY:. Sir, the Report is, mainly, victim-criented. It is
okay. Itis a right step they have taken. But it does not mean that it shouid
be too harsh on the accused. | don't know why they want to discriminate
the accused and bost up the victim. It is right that they are giving enough
support and treatment to the victim, but why the rights given to accused
— have been taken out. Sir, you can see how thé existing system, which
envisages several rights to the accused, has been done away with in the
Committee's Report.
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5.00p.m.

Firstly, the accused should be presumed to be innocent. This is the
fundamental principle on which we have been taughtlaw. Now, that has to
go, according to the Committee. Then, prove any crime beyond reasonable
doubt. It is a very goodlegal maxim. Now it has again been taken away by
this Committee. Then, coming to confessions...

SHRI SANTOSH BAGRODIA (Rajasthan): Sir, it is already 5 o'clock.

MR. DEPUTY CHAIRMAN: Just a minute. Under Rule 60 of the Rules
of Business of the House, Haif-an-hour Discussion, which is scheduled for
today, has to be taken up between 5.00 P.M. and 5.30 P.M. In view of the
ongoing discussion on the Malimath Commitiee Report, do | have the
consent of the House to take up the Half-an-hour Discussion after this
discussion is over?

SHRI P.G. NARAYANAN (Tamil Nadu): Sir, this could be taken up
tomorrow.

MR. DEPUTY CHAIRMAN: We could take up the Half-an-hour
Discussion after the discussion on the Malimath Committee is over.

SHRI SANTOSH BAGRODIA: Sir, | don't think that would be in all
faimess.

PROF. RAM DEO BHANDARY-(Bihar): Sir, we could continue the
discussion tomorrow.

DR. K. MALAISAMY: Sir, | shall complete my speech within three
minutes.

SHRI SANTOSH BAGRODIA: Am | allowed to speak for a minute? |
have raised a point of order.

MR. DEPUTY CHAIRMAN: You can do that. Just a minute, piease.

SHRI SANTOSH BAGRODIA: Am | allowed to speak for a minute? |
have raised a point of order.

MR. DEPUTY CHAIRMAN: Yes, you may do so, you have raised a
point of order.

SHRI SANTOSH BAGRODIA: Sir, the point is, this is the right of an
individual Member. If, every time, the sense of the majority of the House
were taken into consideration, then the right of the individual would be
completely ignored. So, | need your protection.
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This discussion should be taken up first; that is the normal practice.
Thereafter, the Short Duration Discussion could be continued. This has
always been the practice. Even yesterday, we started at 5.00 PM and
then we completed it. So, that has always been the practice. In any case,
I would ge by your ruling, Sir.

SHRI V. NARAYANASAMY (Pondicherry): Sir, | am on a point of order.
The hon. Member has raised the issue of the right of a Member. When the
sense of the House is to go by the decision of the majority, everybody has
to abide by it.

Secondly, the report of the Malimath Committee is on the very important
issue of judicia! reform. Let us not conclude it today. It may be continued
tomorrow because some more Members may want to speak. Kindly permit
this, Sir, because it is a very important issue...(interruptions)... There are
about eight to nine Members to speak on the issue. Kindly consider this.
An impression should not be created that we are in a hurry to finish it
today itself. It is a very important subject...(interruptions)...

SHRI R. SHUNMUGASUNDARAM (Tamil Nadu): Sir, this is a very
important subject...(interruptions)...

MR. DEPUTY CHAIRMAN: We have taken a decision in the Business
Advisory Committee that because this is the last leg of the Session, we
would sit beyond 5 o'clock if there are matters to be discussed. So, let us
continue and complete the discussion on the Malimath Committee Report.
There are only five speakers left, to speak in this discussion. If there were
a number of speakers left, | would have agreed with you.

We would conclude this debate and then, we can take up the Half-an-
hour Discussion and complete it. Even yesterday we followed the same
procedure. Let us complete the discussion on one subject. Tomorrow,
another Short Duration Discussion would be coming up, and you would be
losing the opportunity to discuss the subject of the next Short Duration
Discussion.

SHRI SANTOSH BAGRODIA: Sir, | think we would be starting around
6.00 or 6.30 PM. Do you want the reply also to be given today?

MR. DEPUTY CHAIRMAN: That is why | am requesting the hon.
Members to speak to the point only and not repeat the whole thing.
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SHRI SANTOSH BAGRODIA: Sir, you might request them, but they
would not listen. You might request them, but everybody would like to

make his point. So, does it mean that this would go up to, approximately,
6.30 Pm?

MR. DEPUTY CHAIRMAN: Yes, roughly.

SHRI SANTOSH BAGRODIA: And then, it would continue till it is over,
that is, up to 7.00 pm, 8.00 Pm or beyond?

MR. DEPUTY CHAIRMAN: No, it would be over in time. Please, carry
on. | think the time allotted to your party is over.

DR. K. MALAISAMY: Sir, confession by an accused before the police
is inadmissible as per the Present System.

MR. DEPUTY CHAIRMAN: Please, conclude.

DR. K. MALAISAMY: As per the recommendation made by the Malimath
Committee, even confession by the accused before the Police is admissible.
Then, the judge can put any number of questions and non-reply, silence,
on the part of the accused would lead to drawing adverse inference. This,
again, goes against the accused. then, the accused would be compeiled
{o give a statement....

MR. DEPUTY CHAIRMAN: Mr. Malaisamy, please, conclude.

DR. K. MALAISAMY: Sir, | would take another two to three minutes; !
would certainly conclude.

MR. DEPUTY CHAIRMAN: Please, conclude within two minutes.

DR. K. MALAISAMY: Sir, another important point is regarding forcing
the accused to give his fingerprint, footprint, photo and blood sample. This
has also been recommended by the Malimath Committee, which is contrary
to the earlier system. Finally, as far as minus points are concerned, it will
empower the Police to intercept electronic and oral communication and
the same messages can be used against the person against whom such
kinds of messages are given, and this is the point to which | want to draw
the attention of the hon. Home Minister. Will the above said points not
amount to an infringement of accused's Fundamental Right given under
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Article 20(3) of our Indian Constitution, i.e. an accused should not be
made a witness against him himself? This is the point which | want to
make very, very clear. Sir, whatever is going against... (interruptions)...

MR. DEPUTY CHAIRMAN: Kindly conclude it...(interruptions)...
DR. K. MALAISAMY: | will take just two minutes...(inferruptions)...

MR. DEPUTY CHAIRMAN: You have already taken two minutes. This
is the best way of getting time...(interruptions)...

DR. K. MALAISAMY: The best aspect of the Report is that they have
'done a good work to protect the witness' interests. Then coming to victim's
entitlement to participate and his entittement to compensation. This is
also good. Several federal laws have been contemplated to control the
organised crime, terrorism, etc. Additional rights have been given to women,
and that is welcome.

MR. DEPUTY CHAIRMAN: Dr. Malaisamy, you have to conclude. All
points cannot be...(interruptions)...

DR. K. MALAISAMY: The Police Act is pretty old...(inferruptions)...
MR. DEPUTY CHAIRMAN: Please cooperate.

DR. K. MALAISAMY: Lastly, the very important piece of recommendation
of this Report is: "Irrespective of the fact whether it is a cognisable offence
or a non-cognisable offence, it should be registered and it should be
investigated further". There are umpteen number of other suggestions which
the Deputy Chairman may not permit me to give due to paucity of time.
Thank you.

SHRI RAVULA CHANDRA SEKAR REDDY (Andhra Pradesh): Sir, the
present Committee was constituted on 24th November, 2000. The
Committee was constituted with a specific terms of reference. They were
given six issues to be probed and recommendations should be made to
the Government. Out of them, | would like to draw the attention of the hon.
Home Minister towards the item No. 2 wherein they were asked whether
there is a need to Rewrite the Criminal Procedure Code, to bring the Indian
Penal Code and the Indian Evidence Act in tune with the demand of times
and in harmony with the aspirations of the people of India—as we are
aware that the Indian Penal Code 1860 and the Indian Evidence Act, 1872
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are age-old Acts. The Committee was to make suggestions to the
Government so as to enact a new law. We must change according to the
changing circumstances and according to the need of the hour. Sir, the
Indian Penal Code and the Indian Evidence Act definitely need a thorough
review.

Sir, the item No. 3 was to make specific recommendations on simplifying
judicial procedures and practices and making the delivery of justice to the
common men closer, faster, uncomplicated and inexpensive. These are
the terms of reference made to the Committee, and they have done an in-
depth study. Sir, the Committee has made about 158 recommendations.
They met many people and prepared a questionnaire. This questionnaire
wag sent to all important personalities of the country. To our utter surprise,
out of 3164 people only 284 people responded to the questionnaire which
was sent by the Commiittee. If we go by the statistics...(interruptions)...

[THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA) in the Chair.]

SHRI VAYALAR RAVI (Kerala) Now, you can ask for half-an-Hour
discussion.

SHRI RAVULA CHANDRA SEKAR REDDY: The issue of "drop-outs”
can be dropped out. Sir, if you look at the figures of cases registered under
IPC, the cases of offence against women, offences against children, the
Scheduled Castes and the Scheduled Tribes and major fraud cases ...and
the conviction ratio, if we look at them, it is most surprising that the cases
under {PC, though only 18 per cent were disposed in a year, out of them
during 1996, if the convictions are seen, 37 per cent are convictions. During
1997-98, they are 38 per cent. Out of the total cases tried, only 18 per
cent; and out of those 18 per cent, during 1996—37 per cent; 1997—38.2
per cent; 1998—37.4 per cent; and, 1999—39 per cent, Sir, like this, less
than 40 per cent are convictions out of the cases tried, which are very
less. Sir, according to the figures available with us, 18 per cent of the total
pending cases were tried in a year and the conviction ratio is far below
than the expected levels. Sir, this is due to many reasons. (time-bell)

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): | am only going
by the record. The time-sheet says you have already...(interruptions)...

SHRI P.G. NARAYANAN : He has just started...(interruptions)...
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THE VICE-CHAIRMAN (SHRI SANTOSH BAGRAODIA) He has not
even started! | am oniy going by the time-sheet given to me. Take one
more minute only... (interruptions). No. but it is not possible,..(interruptions).
Now, one way you want to follow the rule; another way, you don't follow the
rule. If you want to follow the ruie, you follow the rule everywhere.

SHRI RAVULA CHAMDRA SEKAR REDDY: Sir, | may no! follow the
ruie, but | will abide by you.

THE VICE-CHAIRMAN (5HRI SANTOSH BAGRODIA): | mean, if your
time is over, what can i do?

SHRI RAVUILAZHANDRA SEKAFR. REDDY: Sir, I will finish as early as
possible.

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): Not as early as
possible, one minute.

SHRI RAVULA CHANDPA SEKAR REDDY: Sir, the basic reason is
when a crime is reported...

SHRI VAYALAR RAVI: Sir, at least, their Party is attending the House,
when boycott is there from the Opposition.

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): Mr. Vayalar Ravi,
I don't know If there is a rule that because he is attending the House, he
should get more time. | don't know about that rule.

SHRI VAYALAR RAVI' Sir, we also know the rule. | also know the
ruie ..(interruptions). Don't try tc teach me the rule. Sir, this House has a
precedence...(interruptions).

THE VICE-CHAIRMAIN (SHRiI SANTOSH BAGRODIA): Wiil you piease
speak politely’?

SHRI VAYALAR RAVI: When you are sitting there, don't talk to me like
that. | aiso know the rule. There is precedence in the House, when Members
are speaking, everybody is given some more time. What is wrong in that?
This is a very irnportant discussion. What is this?...(interruptions).

SHRI P.G. NARAYANAN: Sir, it is an important discussion.

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRCD!A): | have heard
you. | know how to handie...(inferruptions). Please leave it tc me. If you
have any probiem with me, you can appeai to me, but...
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SHRI VAYALAR RAVI: | don't agree with you.

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): You may not
agree. It is your privilege not to agree. But, | have to run the House.

SHRI VAYALAR RAVI: We have also to run the House. Don't think you
have to run the House alone. We are also...(interruptions).

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): Mr. VVayalar Ravi,
it has been heard. Piease, let him speak. Mr. Ravula Chandra Sekar Reddy,
you have one minute.

SHRI RAVULA CHANDRA SEKAR REDDY: Sir, | will not trouble you.
Sir, why the success rate is not up to the expected level? To me, it appears
that when a crime is registered, a crime is reported, an FIR is issued;
then, a GD entry is made, General Diary entry; then, a Case Diary (CD) is
made; then, again, investigation, charge framing, trial, evidence, examination
of accused under 313 CrPC; then arguments. All these things take a lot of
time. If a person is no more, in a murder case, normally the sympathy will
be with the accused. Since the person has already died, and this man
getting old, having a lot of problems for him, and trying to gain this sympathy
or threat, coercion, like that, on witnesses. Apart from this, lack of
prosecutors, lack of facilities and the vacancies in Courts, many things
contribute to the delay in disposal of the cases. Sir, | would like to draw
the attention of the hon. Home Minister towards the recommendations of
the Committee. Sir, they have given many interesting suggestions. The
Committee is of the view that the law should be amended to provide for
audio or video recerding of statements of witnesses, dying declarations
and confessions, etc., and about their admissibility in evidence. A beginning
may be made to use modern techniques, at least, in serious cases. Sir,
this can be looked into. While | may not agree totally with Shri
Vijayaraghavan, and | cannot follow the middle path of my friend, Dr.
Malaisamy, there are specific important recommendations on the part of
the Committee and those should be looked into. Finally, they have come
forward with a recommendation that the Government may come with a
policy statement on criminai justice. it is up to the Government to accept
the recommendations or not but while coming to a conclusion, the
recommendations must be taken into consideration. They have done
elaborate exercise. They wrote to all the High Courts, they wrote to the
Governments of various States and the response from all sections, right
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from the High Courts and other people was good. But, Sir, only, 284 people
responded to the questionnaire.

Sir, another interesting aspect is that nowadays when people are in
custody, we see them talking to the TV freely, to the electronic media
freely, saying that 'l will kill so and so person, and, if | am allowed, | will kill
two, three people’. The Ministry should view this very seriously.

Sir, if a person is in judicial custody or in police custody, he is in custody
and certain procedures are bound to be followed. Sir, though an accused
cannof be punished and should be given fair deal till he is proved guilty but
at the same time when an allegation is made against him, when he is
facing a trial, he should not be aliowed to take law in his own hands.
These things are happening frequently and that should be looked into.

Sir, the other aspect is the under-trial prisoners in jails. The jails are
over-crowded. The under-trail prisoners are there in jails since many years.
This is due to various reasons like non-production of accused in the court
for want of security; if one of the accused is absconding, the trial will go on
for quite a long time; at the time of evidence, the witness may not come;
or, at the time of arguments, the advocate may not appear. All these things
contribute to a protracted litigation and the accused is kept in jails. That is
the reason for the overcrowding of jails also. Now, we need reforms in
jails... (Time Bell).

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): You have to
finish now.

SHRI RAVULA CHANDRA SEKAR REDDY: I will abide by your decision.
Finally, | would request the hon. Minister to look into all these
recommendations and come forward with a policy of the Government on
these suggestions made by the Committee. Then, that can be discussed
again. Once again, | thank you for having given me the opportunity to
speak on this subject.

it Tftrg vt (g W) - W, # st w1 990 T G AfET AR A GH
ST A q e F Wt Snit 1§ g 9gd w5 999 o | Sgd-agd YR
TR YR ST F1 aren e ) wetwy FA B R &, 7, fegem # s
forfira o 3, Sue 3igt =/ Rt 1 =1fee, 39 9t ¥ weftag #9438 <5t i B
SIfed AeftqY 3 39 RO ) s § 9ga AT &1, Taen gag), @& S @R

287



%

RAJYA SABHA (10 May, 2005]

TI0 FAC g 39 FHIIR & AT Fla-5409 3,164 Al & I S~ fvan 1 aam
R iRy, a0 T wigy, GHH S¢S T, aum aitafRes, - ad
FIRR FLTFA 4, IR FIRF FE F L S HT 1Y B9 701 BH F 3
T fopfhael o1 3, andfiam si e = siqu o &1 ifvrw =t o agi = v fiea
e, A sus ag 2R sruft e Fu < aga ot A few 1 v 158 Taiigeia
TR € 1 w fufrex wiga Q5% ocs @ e Sra g, A fefre At sw
W H R T a4 HISE &, 9 OEHR A woft aaosTs € e 98 ok aae i wa =5
1?7 W, e fonfae o fawet 20 9 st @ €, 1860 & ST i == =11, 1860
& oty Aelrdn wee oiR diemdidt o @, 1861 & 37T IfoTe Ue &1 o1 | 9 3
0 61 ST E 56 [ W A o1 | Fralt ofta ama ¥ | 91e 9t # A # 91,
ATt oft 3t e e dte W F afedHe A wi R, s s de W F erfeizd Wi
! fada we A srteife d wi t ol S oft wflym v , vl TR AR R WA
AR HRTFRuid e ¢ e Rt wmHA E, ddsd
F 2 ¥ 9ga 3E9 $ WY FE TR § 7 70 g @t S wwend €, S wars
T asds® W 1 e orE e sl s o i figeam & <indl =) 3ame fiet)
7€ FrH 39fae & a1 fif o 9E offT, T aew |, e ey s @ i st
HIA ¥ oFR w9 e %t W&, 3ud frwd @ @, @ se e @ E fe
TR HE wga T3 i Frardt e | fRTaee o & Q- QEnE, @ ogdifE
Taren 4 fowr it swa ¥ 3l ol R v Eifes isd F R s g, @
9H) 39 Ay # ffeg P i sm i e F el T g, Am S
wsh e Tawed = e 6 78m 1 oR a9 SR |/ =a T s e snesit
! Fare e, @ @ QB =1 o afedz w0 vem, fow e dt, #
HTah B Aden Te Fraan anen €

W, ST 1555 ° W o1 et e fdid ond ¥, 188 & wh fudtd an
q#1 T 3 47 & wla R dfwide 78 gf | Al ena R nadie s v, R faea s
I, FA & IR J FE ot Ta 97 S o, 71 fawie sam $ fag, af wdftes
* e g #1E W Tl ¥ ) a1 figw o ofim w7 29,622 SU9 W R,
SafE 1999 # 20,334 H AW UEn 41 9: 9t 1 9,000 DA Ht FeE 9@ T11999
H o FE T 32,65,300 DA UFEN 4, 2004 F 22 v | SO FA WRET 1 R
Fizd # off @ ved ot 36l g L S T A R FAT TR LI W, 1oy

288



[10 May, 2005] RAJYA SABHA

W ¥ & 7 vee At fufRe A O Tae R sam # gdrn o1 R o wrtee 5
o, foraes qarfaes 2 8w I ¥, 706t el =61 sig, =g wr erfe T femm,
9 [ 9T T8 @ T 1 9, 79 o | 6 3w @ ot S a1 e a1
wfeme FAA F1 < 7 &, 7 aga o st O &, A g <l e R, e
o4 T R e § aadielt wid e, 9ol @ st f M A ufemv uma Y (e
agd We 1 59 | 79 i @ qofas sfig aea A wn it P A A @
2 fawen ¥ — T Inquisitorial System &, Sit gwi 3w & <1t § 1 aw frem gesft &,
wia ¥, Raerded iR w1 s fren it e aa} ey
T SR O T e R P w8 ¥ R e v
e ARFER S izt @ =i AN Oiee @ S g e afemy ) wiar
T, iR faw s @ 5, w2 it Y s o R fw fafreraa vy
W A o fem ) fefeame 2ft wor i 1 394 T A sea €)1 2n o aga W
W ¥ S giee ¥ aga =S fen ¥ 1| g+ wrg v frad giee o wlie
T, agwifac it B, Afr <A I aneet, e et w5 o &, FErsa Wl
Tt e adm? F e an F T d@r=n smen T @ ¥ e el e
e § I 2 T AW A R e e # ot s et T I t W
HoEn FT A 70 57 Proera 78 Fuwd | AT 3 R F o ufenrg fedé
3 @ ¥ Top sgdife fawen sfet yfera SRFaR @i =ife | arefing F#38 # sigt
it T T 9 6 T ¢ ol e # gt 789 @ whfage s € iy e
T @ iy a4 s 18 e, responsibility of a judge to discover the
truth, TR R TFI o M A # s wifF T S A @
-3 8 & wif W it e, sit st Ao sh, A5 @1, "The judge
does not seek the truth, but only decide whether the charge has been
proved by the prosecution or not". Wea ¥t & & g2 wrwm, we@ & Wt g
¥ Fae RRa R F@ wH M g, T Feo, F 7 T T g, A 1wy ade )y
oA F E, 90 Wi HAF ¥ IR 7R * 7% wow v & fe few el Y v
T &, A e -1t e &, sfre 3 won @t Rredht §1

it Ivavreny (o W IEREIRE): AW AW &S FN AW, FifE
AT T W R

s it et W, ¥ ot W =@ X o 3l oPW Iy wE A A
Ll :
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ot symureaw (i ddw arrEifean) : # &g @ g foem, @ g

ot Tftrg red: 3w A ¥ faeha @mw 8 S 1 31 fuR & sfev e m
Fd TE ¢, 98 WaQ 3Eiie < § for o o1 o e dmen w3 e € S wrem
YA o1 SIFAT 1 99 41 9 €, it is not very important. S & e 1 Ul
F TS, 39 Toqra A S $He 8, =9 w8 haen 8 1 TR, P dega A @
ok &, wial W et T8 ¥ | g 2101 gehreetr e iR St @ vl e e
SIFT iR FTATH U 3T B | T8l T I iR wfeliel & R a9 @ I
I o = arferdn e 6 & g4 € 1 3R Tai 90 TR T g S S sl T8
A T 1 T R et S wow wien 7€t fevan s & 1 ey st =gfefmad fie
I ¥ 1 3 et Y $TE L et ¥ ot W H e 1 Al fRE W 9l
Hifad, IE wfee, 9@ g &1 TE e § I, BHI Yehtaell 3 Johi § ifug,
o1 Yoot & et Tt AR ook S © | g1 & T sigd an gook ¥, <ei 3 gg ot
§, T8 TSIt TE ¥ | 5 I3 ¥, WA 1 ot o 8, ferrfee S ge o €, TR e
T} e TR T S &6 €1 Ui 39 Yool & e hEH T O & | 96 W shE H1
TICIE 9gd 4 &, T G0 T | T AT A T IS aigd Ta1<] ST 6 el | 59 99
ariteiizn @ gfa S <R ared < 7 ¥ 1 HEeE, o1 qR < i YW Y 9 A neiny
FOS # TF-TF TS D TR 7 9= FE 9w 911 95 ¥ fqE Q-9 o1 @ @)
refmy i f e E i anft o= gfa w1 faw 15 A =1 fmis e sman 1 gfew
Tt oft g=ifm 61 15 fea & TaT o1 99 @ Tt 8 | 369 TS ST gl )
Sifteq mifems &1 %& 1 & f 28 15 | 99T 20 T T fegr st | sg wesmem, =%
fter <&t <= T AR gEl foe e+ giew E, § o1 % I W % an
A g | o7t ) 7 TEe U A STeHt S, faw e en W, sus e ®
37T € v fau | rewt +Y <t 37 Fe far & faen @ w8 | & 39 @ Afemew
I 1 | 98 Rt ol dia 1 erei | @ 911 9% R T frae 76 ' 1 3 A
w1 T & 5 ondt g & & 56 90 A & 3iet svR arsiviie wpd 761 B 8,
T A HIE T2, ¢ 39 o e Il § ) sifey geiag &1 %en € 7 SR 90 f&A
& et Tnivie wEd T8 9 €, @ 98 90 e iR & uwar ® 1 6 wEA & fag, g
IV S % I SAF F 9F W2 I8 T A= Heimg w1 fdied &, o &
R iR A sFaers T F dwa €1 ST g A T 2 ® ¥, yafan ¥ 9w fafrw
ga A &0 91edl § 1% T7eh! Sl WM o=t a1 ¥, S| T TUeHe HLEHA o |
Aeh gfer fireen Y s & fq e e Tefina A Far 8 1 SR Fa E R o
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H Y9 TR |1 SR | 7Y gied TR 99Re, R ey faed i wats d ot
FIQ | AT ForeA T Fa o o ot o, 11 3w i fem s s @ 7 dwe
f@ % aoma 94 fg 39 foaie  fed wmd | sifew weftvg <1 e @ o gfem ol
&l ond, o 1w A fopan < v € Sy meiing w1 we € s
I FH=HIF F3 &, A I F grm F 1T O o adef w1, . S
A FHYE A AT @ 3 BFE &0 =ifee )| fRa oshta o @, o fem geifm am
% I IfAq § =B ... (aGH)...

IqEvTEaY ( o Tare sESifEEn) ; 19 U W 2 | You have taken
much longer time. :

ot ufie aresit: ﬂ@ﬂmmmﬁﬂaﬁﬁqqﬁﬁm% ELCE LR EE R
TEE o fog 91 ) 9R # e W g a g St 9 o ot §) R
FHYAA W & A | A% e I F fed @ WA SR e # gfew
el SR T, & g T T Sy, | 9% U il aqul wied e wReE,
<t % g, ¥ faw o w9 TF 5 wmy-wg el ) trsfefad aga
T ¥ 138 TR iy vefig 1 gig-ugd F8 | A9 $iE AFEdfafad e
FY T 1 3nft swredeet e wifew aite fear 3 w81 i wiward faet & il
Y 1 e e )t v s w6 € el w deu faa S s
TG T &2 it At o 1 o ot e = i €2 sifca neitvg s we
¢ T <t sifica ) sifemar fean sn awar )

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): Now, you have
to finish. You have taken double of your time.

st ufrg sreslt: wferg, # faw o wea o o Tt g T 9% wga
TN aen 1 f ol 1 feusy gen €, T9 W < feus e &7 s&a 2,
Tefiayg fri 7, sfew | fefra iR RSEE iR @ RN $ 95
e TS @ e afee) g« g 38 W=

THE VICE-CHAIRMAN (SHR! SANTOSH BAGRODIA): Shri
Shunmugasundaram.

SHRIR. SHUNMUGASUNDARAM (Tamil Nadu): Sir, the one place, a
rightful place, this report deserves, is the museum. This report is totally
impracticable and | see the Committee members — Justice Malimath,
N.R. Madhava Menon, etc. — are big names. | doubt very much whether
they know anything about the magistrate courts, the police thanas, the
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jails, etc. It is only those persons who had suffered imprisonment, who
had undergone police torture, police custody, custodial interrogation, etc.,
those persons only, can realise what is happening in this country. Sir, if
these big names go to the police station just like ordinary men, can they
successfully lodge a complaint or can they just get an accused person,
falsely charged, released from the police custody? That can never be
done by these persons. Sir, this is the reality. That is why | say that these
suggestions and recommendations are totally impracticable. Sir, | have a
little experience in the criminal side. | have been a lawyer for the last 28
. years. | have been practising in the trial courts or the magistrate courts in
the city of Chennai. | have sent them to jails also as | have also been a
presecutor in the High Court for the last seven years. Sir, | know practically
what is happening. | have advised police; | have defended criminals; | have
defended most dreaded terrorists of LTTE; | have defended most dreaded
terrorists charged under TADA and POTA. Sir, when | look at these
recommendations, | find that just one recommendtion is enough to throw
this particular report to dustbun. Sir, on the suggestion about the right of
accused to be silent, what they say is this. If an accused is silent while
being interrogated in a court, that is a new procedure they seek to introduce
under section 313 of the Cr. P.C., and if the accused maintains silence,
that can be interpreted against him, and an adverse inference can be
drawn against him. What does section 313 Cr. P.C. say? it says: "If the
accused remains silent or refuses to answer any question put to him by
the court which is not compelied by law to answer, the court may draw
such appropriate inference, an adverse inference." This is what the
recommendation is. This is a draconian provision. They did not properly
understand what the ruling of the Supreme court in one of the cases was.
in one of the cases, when an accused gave a wrong answer, the Supreme
Court said: "Adverse inference can be drawn against the accused.” That
was wrongly taken into consideration, and now, what they suggest is, if
the accused remains silent, then, an adverse inference can be drawn
against him. | am only reminded of a story of a French Lord. A French
Lord, was invited for a Royal dinner among several Lords. While attending
the dinner, the Queen found that her necklace was missing. Therefore,
everybody wanted to investigate and find out who the culprit was. All the
invitees were Lords and Royal guests. Therefore, it was embarrassing for
everyone to question each and everyone. Ultimately, a suggestion was
made that everybody should be frisked and their pockets should be

292



[10 May, 2005] RAJYA SABHA

checked. But one particular Lord, who was a very poor person, objected to
that particular procedure, and said: "No, | won't allow,"” and everybody's
suspicion fell on him. The queen ultimately graciously permitted the poor
Lord to leave the place. After some 'time, the queen discovered that
necklace was in her chamber. It was not missing. Later, the Lord was
questioned: "why did you do that?" The Lord said: "l was hungry. 1 was so
poor that | was carrying some bread and cake for my use the next day."
And that is the situation here. If an adverse inference can be drawn against
such a person, what will happen? This is what happening in police stations.
You know, what is happening at the time of extracting confessions? While
extracting confessions, they are detained illegally in police station. Their
wives, children, parents and other loved one's are there. Some of them are
stripped, and by inflicting torture, confessions are extracted. This was
kept in mind when the Supreme Court decided Kartar Singh case. In Kartar
Singh case, a similar situation arose. The confession by a Superintendent
of Police, which is now recommended in this report, was considered in
Kartar Singh case. The majority of three Judges said: "No, the
Superintendent of Police is a high officer. He can be believed.” But, what
did the dissenting Judge, Justice Sahai say? He said: "No, you cannot
believe a Superintendent of Police. Let him be a Superintendent of Police.
But stili, He is a police officer, who is interested in the success of the
prosecution. So, he will stoop to any level, and that is the background.”
And now, this report says that section 25 of the Cr. P.C. has to be amended
so that the Superintendent of Police can record confessions.

Sir, now, | come to the inquisitorial system. Suggestions have been
made that the inquisitorial system is much better, and some of the salient
features of the inquisitorial system must be taken to strengthen the
adversarial system, and it is also said that section 311 of Cr. P.C. can be
amended suitably. This is also a very wrong procedure, and | suggest that
the hon. Minister should ignore all these because, the law which is already
in existence, is sufficient to deal with the situation. Section 167 of the
Evidence Act is sufficient in this respect. Another Pandora's box is being
opened by recommending amendment to section 482. The Committee
seeks to give the inherent powers of the Supreme Court to the District
courts and various other courts also. The suggestion is that every court
should be given inherent powers. What for? The Magistrate Courts and
District Courts have to abide by the law. They don't require these inherent
powers. Now, they intend to open a Pandora's box, and this will only
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lengthen the proceedings. The litigations will proliferate, and there won't
be any end to the litigations.

Sir, certain doubts are raised about the percentage of convictions. The
percentage of convictions is only a jugglery of statistics. The other day,
when | was the Chief Public Prosecutor of Tamil Nadu, we used to have
conferences. The police used to come &nd say, "We have 80 per cent of
conviction". Eighty per cent of conviction through what? Through admission
of some arrack cases, five litres, four litres, illicit distillation or prohibition
offences. Whenever we want, we can increase by just doubling the number
of cases. We can increase the statistics. We should not be carried away
by statistics. If it is 18 per cent conviction, it is good. If you take 85 per
cent, they are all fabricated cases. The poiice fabricate 85 per cent cases.
If there is one single accused, he is a true accused. They add up three or
four accused; their entire family is roped in. Everywhere itis done. In how
many cases, has the Supreme Court or the High Court, after finding that
the FIR was fabricated in a particular case, ordered any disciplinary action
against the police officers? Nothing has been done. We should look at it
on these lines; there is nothing wrong in 18 per cent conviction. That is
enough. We should qualitatively improve the court procedure, the delivery
system.

Sir, about the suggestions on the prosecutors, the prosecutors want
that there should be legal advisors for police. Sir, prosecutors get involved
with police over a period when they are permanent prosecutors. That is
why, in Tamil Nadu, district leve! and high court level prosecutors are totally
independent; they are appointed every five years after the change of
Government. And that is better. If the Government does not like him, or if
somebody does not like him, he can be changed. If he is a permanent
prosecutor, nobody can change him, and he will be always at the doorsteps
of the Superintendent of Police. | have seen the Assistent Public
Prosecutors, in the Magistrate Courts, who are aiways taken by the police
in police jeeps to police stations, to coach witnesses and then to court.
They just behave like subordinates to the Deputy Superintendent of Police.
When that is the situation, they won't independently pruject any
prosecution.

The other recommendation is about the extension of police remand
from 15 days to 30 days. This was used in POTA and TADA cases. The
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Committee has liberally used the POTA provisions and the TADA provisions.
The Committee has not understood the reality. POTA and TADA have been
withdrawn, repealed. And it was against the people's will. We know how
POTAand TADA were misused over a period. ...(Interruptions)... Everywhere,

in Tamil Nadu particularly, and in other piaces too. Sir, | am very sad that
this Committee...

THE VICE-CHAIRMAN (SHRI SANTOSH BAGRODIA): You have to
finish it. Half-a-minute is left.

SHRI R. SHUNMUGASUNDARAM: Sir, after considering so many
details, the Committee has not recommended anything about the judicial
accountability and the impeachment of judges, and how the impeachment
procedure can be made easier. The present impeachment procedure is
cumbersome. Recently, when all the lawyers in Tamil Nadu were agitating
against a particular judge, nothing could be done against that judge. When
that is the situation, something should be done about the judicial
accountability, and the impeachment procedure should be made easier.
Sir, with these words, | plead with the Ministry to throw this Committee's
Report into the dustbin.

ITEWTELH (ot Ay FrTSifEEn) - W U 2 vierd St | U g U™ fae ¥

e TH F el (fFer) : urHg Synwiens wEey, & ur-ig TR0 |ed &1
MR =aa 1 % 38 70 meaqul fawa ) wem 1 shfoee fvan sl =
e A FAA 51 TEE & S 70 it ) warn ) udieg, Q |rd e { wwm ae,
< 32 Tl 92 orert & Ywi| 4 @ 9, U dl 98 % f% criminal justice
system has collapsed iR @ a/@ 3= = & wyfefia feen Fand &
4t f& "Not with truth, but with proof".

[MR. DEPUTY CHAIRMAN in the Chair]

TEEY, 1 Ugg $9 9 fFT IR R, T $Q 990 IR R, $A famg wm R,
U G @ ¥, HY NS TW ¥, TS T Wt Y TEE TAEE T G R
T S 9fEn 9 €, e IR # & aedg aee A #e R 3R i 5 S'n i,
Common Cause 1 31.03.2004 1 3T o1 f ofiw 18 24,901 S8= 4fén
¥, e w1 f 35 or@ 28 TR something 3R fefigae aun westfee wied & 2
FUE 27 A1 57 TN 693 | Tl FcAa1 2 FE 63 7@ 11 TR 462, Tawd 10 9
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AN T HATE, 4 53 9@ 51 9N 580 3 WA AFAF WEnhdg 1 w0
62 T 73 TIR 769 ¥ 1 1S F gal ot T | H&w Ién ¥ 1 7ey, o 7R g
i w1 e S g foreh fefigae & § a1 wa-fefasqea S 4 smdd s s
S 3§ o6l @ 9 €, S AR § ST Wi S0 9 ST 4 98 wiive @ S, S
e s FReiR @ & A 2, e we & § e avf & &, a8 & = fuetin
TAHT 1 FROTE Ghal &2 THHT G99 91 FRY 98 § for gard s e 3, 395 1
# e AR FTER i & foag snfl ot 1 el 78 i S R dw-wmmn g,
R A gfaa R sg IR A mRI IR AR IfaSA TR S 9R/E25F O
T g Wty wewt 4 oft == %1 @ 7% ‘to make confession recorded by police
admissible as evidence in the court'. 3nit sft Yfe AR-WR % 1 Fecrandt
& 9= o0 qfearm =) waR 2 3 < 3 9w < ofa S g, 35 A i 5 g,
HEicy, aa a1 it feafa andt &, 359 iR off ST @ <ot 1 weed, mawel & W d,
TreEa TEe & TR == g 21 1ed o wvE ¥ 1 e e sruel el @
FRH T A R, T B & A A6 &, TP e St E ) g A,
S g T ¥ 71 AR F SR et € 3R § Tl ) @ I ¥, S StaRewd
@ T 15t 98 den d ame i ¥, R AR su i @ ail @, ysgast @
Forerft wom firert €, € 00 &rT oft & 39 oft Sy el o S H ST W ¥,
R off g WA B |

Teed, Yo $1 umfasw onft #1 &2 o9 @ Yfaw & 310 W 1 9 et )
fetrma 7 fardt 1 ey @ ot €, @ Faa ¥ FoF 91 e-ha FUT R, AT SR
g el afen Sit o€ et e 39 W an F ¢, S I0E) 3¢ €t & 1 3a |
L6 T onft gfera o et @ Tl €, Sed e ae 3 F AT vee 39 R E
oM | 9 de Ty Wl gie @t w9 Wit €, o= v e | Jan- e
T &, T« T ST U S qra ¥ 30 IR ey 34 59 39 @) SRR lRorie
a1 % fea o =l g Tafeag 3@ fR 1 sande nfdanicsd 33 4 9@ 1
FATEFA R

wad, 799 ¢ T v &, e st d nrlg e Aw=i +1 &, =0
T e Sl T At e | FE RnHEvy, S 29 Y iy SHar % ue # 7 ¥
29 F1 FTA feae 1§ it 18 ot feran 91, wR S el @ fpa Tl s g,
FERTNSE @i w aFEaad agrEmsaE foas
TregH | SEHT TOIAN FW € AR 1 FAwsi F FTER 39 FIH F T €
TAfeY, A3, T S Fefier wifes faen & SR 4 Reidea o 8, ¥ §
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% TR = oz nfdaifed 38 § Son 9y, foad 39 & famar § =i 9 it
IF TG TF FoS! foet WA # g, 7o Wl S 30w | o 1 38 fae | s i
= fiq o = @ olit 7w AW F S e W, TS A E, Iggee FRA F |
L ol A 3 o, st | € oI avr 3 W o, sER dan
W FFF TR o4, T¥ T, TH WHR FT FFE T 7 a1 78 of & |iy
T U1 YA F §E ST F@ YA HIE E | 98 qgd A

SHRI SANTOSH BAGRODIA (Rajasthan): Sir, | would just go through
two-three points quickly. One is regarding Recommendation No. 28, Some
of the recommendations of the Malimath Committee will go against the
interest of the poor people of the country. The provision for giving more
power to police under Section 167 of the Cr.PC. for obtaining police remand
beyond 15 days as prescribed under the present law may be misused by
the police to detain the poor people who cannot afford good legal aid, while
in the custody.

The second point is about Recommendation No. 13. The lowering down
of the standard of proof as recommended in the Malimath Committee will
also make the investigating agency siack and lazy and they will not do
their investigation work professionally and efficiently to collect the clinching
evidence to prove the-guilt without any reasonable doubt and the poor
person who is accused will be suffering as he may not be in a position to
engage good lawyers because of prohibitive fees.

The last point is regarding Chapter V on Presumption of Innocence. We
strongly propose that the onus of proof should not shift in any way from
'‘prosecution’ to the 'accused'. Though the recommendations for toning up
‘investigation' and 'prosecution’ machinery and improving the functioning of
courts to provide speedy and affordable justice to the peapie, are welcome,
we would strongly oppose any deviation from the 'due process of law' and
providing reasonable and just opportunity of self-defence to the accused.
We would also oppose enactment of any draconian law. Thank you.

THE MINISTER OF HOME AFFAIRS (SHRI SHIVRAJ V. PATIL): Sir, 1
would like to start my response by thanking the hon. Chairperson, who
has kindly agreed to allow this debate to take place and also thank
Mr. Nariman who suggested that this Report should be discussed in the
House, and who made a very good speech on the Report itself.
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Various Members have expressed their views on the recommendations
given in the Report. Some Members have said that this Report is
unacceptable, and they have used very harsh words about it. Some
Members have said that there are some good points which should be
considered by the Government, and those points should be considered to
dispense better criminal justice to the people at large. Some Members
have said that there are suggestions which should be considered very
carefully before they are accepted. Sir, | would like to say that | do not
want to take a stand which is at a very extreme position. | am not going to
say that it is totally useless. | am also not in a position to say that all the
recommendations that have been made will be accepted, because that
never happens. There are Reports given by different Commissions, and all
the suggestions given by different Commissions are not accepted. The
- Sarkaria Commission's Report is a very good Report. But the Government
has not accepted all the suggestions given in the Sarkaria Commission,
and it is not going to be possible for this Government or any Government
for that matter, to accept all the suggestions which are given in this Report.
Two Committees were appointed to consider the recommendations given,
and those Commiittees have expressed their views. They have said that
certain recommendations will be accepted. Certain recommendations have
been accepted and incorporated in the law. And they have clearly said that
certain recommendations cannot be accepted. To be very brief, | would
like to say that there are certain recommendation which, | think, will be
very difficult for us to accept? What are those recommendations which will
be very difficult for us to accept? It is suggested that the truth and not the
proof should be the principle used in deciding the criminal cases. It is
said, "Don't depend on the proof, but depend on the truth, and the quest
for truth should be carried out.” This is what is suggested. Is it possible for
us to find out the truth? Who would tell us what the truth is. So, as we are
human beings,we shall have tc accept a formula which can really help us
in doing justice in criminal matters. And, the formula, which has been
accepted and used by us for all these years, is to depend on the proof and
not on the truth because we do not know what the truth is. It is very difficult
to find out the truth, and what is found as a truth may not be truth also. It
may be an intermediate position; it may not be a final position, and, one
would not know what is finally true. That is why, in my opinion, proof and
not the truth should be the formula that should be used in India to decide
the cases. The Constitution of India gives the right to silence. The
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Constitution of India says that no accused can be compelled to be a
witness against himself. A few days back, when we were discussing the
Criminal Procedure Code, this point was raised by one of the hon. Members.
The Criminal Procedure Code provides that the finger-print of the accused
person shouid be obtained to find out whether he is really a person against
whom the trial should be started or not. And then the hon. Member was
saying that it would amount to making him a witness against himself, and
this is not aliowed by the Constitution of India. This Report is saying that
the right to silence, which is given to the accused should not be there and
in some cases a very convincing logic is used to make this point. They
say that nobody knows as much as the accused about the crime that has
taken place. But this is true if he is a person who is actually involved in it.
If he is not involved in it, he would not know anything at afi, and that is why
this right to silence, which has been enshrined in our Constitution, should
not be given up. The fourth point that has been mentioned, and one of the
hon. Members while speaking on this topic mentioned it, is about the role
of the judge. In Indian jurisprudence, in Indian system, the judge does not
help the prosecution, or, the defence. He keeps a distance from the
prosecution as well as from the defence, and then decides on the basis of
the evidence, which is produced before him as to the guilt, or, the innocence
of the accused. It is suggested that a judge should be more active; he
should be proactive; he should be active and he should be allowed to ask
questions. As a matter of fact, those who have practised on the criminal
side and those who have conducted criminal cases, know that, even today,
under the existing Criminal Procedure Code, the judge is allowed to ask
the accused if he has to give any explanation, if he has to make any
comment on the evidence that is produced by the prosecution to prove his
guilt, and the accused is allowed to make a statement. But if the accused
refuses to make a statement, adverse inference is not drawn. When the
case is conducted before the judge, at times, the judge asks the prosecution
to put a question in a particular manner, or, he himself puts a question to
the witness. When the defence is also asking a question, the judge helps
the defence lawyer also to put a question in a particular manner to find out
as to what the factual position is. But, to provide in the law that he should
play an active role, probably, will be giving up the principle, which we have
followed up to this time for many, many years. We have followed this
principle. And these principles have come to us through the British criminal
jurisprudence and the Roman law, and these are the principles which have
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been established not in the last 100 years time but these principles have
been established on the basis of the experience, | would say, of thousands
of years. They have experimented with the criminal jurisprudence in Rome,
in Great Britain, in India also, and in other societies. Even in India, we
have experimented with this in a different manner. But this principle, in my
opinion, is such that it would be very difficult for us to give up at this point
of time.

One of the things, which was discussed here on the floor of the House,
related to the standard of proof. The Report says that the principle ‘beyond
shadow of doubt' should be given up. This principle is not enshrined in any
law, not even in the Constitution. This is the principle, which has developed
through precedence. This is the principle, which has developed through
the decisions given by courts. And the courts, while hearing the cases,
have come to the conclusion that in civil matters, preponderance of
probability should be the principle and in criminal matters, '‘beyond shadow
of doubt' should be the principle. | think it is a very, very salutary principle.
This principle helps us to hold that an accused, until he is convicted,
should be treated as an innocent. And that conviction should be based on
the principle that the proof is beyond a shadow of doubt. Even an iota of
doubt is sufficient to release him. Why is this being done? Sir, there are
cases—Mr. Nariman is a renowned lawyer and those who have practised,
they know that there have been cases—in which the accused have been
sentenced to death and they have been hanged. And, after they were
hanged, the person who was supposed to have been killed had come
back. Now, that is why this principle of proving beyond a shadow of doubt,
| think, should not be easily given up, and we should not bring it nearer to
the principle which is followed in the civil matters. The Report is saying
that if the judge is convinced that the accused is guilty, then, he should
punish the accused. I think, this suggestion has to be taken with a pinch
of salt, and not to be accepted. | am finding it very difficult to accept this
suggestion.

There are some suggestions given that the burden of proof shouid shift
from the prosecution to the accused, also in some cases. It has not said
this thing in very clear terms, but at some places, this has been mentioned
in the Report. | would say that the principle that we are following and which
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is enunciated in the law and in the decisions given up to this time, should
not be given up. So, these principles and these kind of philosophies which
are accepted and followed up to this time in doing criminal justice, it is
very difficult to give them up, throw them to the wind and accept some new
principles simply because the number of cases in the courts is increasing,
simply because it is becoming difficult for the prosecuticn or the police to
prove the cases against the accused persons. The principle that let not
the innocent person be punished at any time, is a good principle, and we
should not give it up.

Then, there is a suggestion given that the confession made to the police
should be accepted. Sir, | am very sorry to say this. So many Members
have said so many things against the police. | am working with the police
people. | know their agony. They are living in some conditions in which
they commit suicides. | know that people have died to save the lives of
other peopie. Let us not condemn them and condemn the entire police
force, as such. There are good people and bad people. Let us punish the
bad people. But, let us not say because there are bad people, all people
are bad people and condemn them like this. Having said this, | am saying,
. Sir, that the confession which is made to the police should not be accepted.
The police is an interested party in the prosecution. The.police may not
have taken money; police may not have any ill-will against anybody. But,
then, because he is investigating, as the human nature is, he becomes an
interested party in the prosecution. He is interested in seeing that what he
has done proves to be correct. So, the human psychology will compel him to
actin a manner which may go against the principle of trying to do real justice
in the matter. So, | am saying that this suggestion also may not be accepted.

There is a suggestion about the inherent powers of the court. The
Supreme Court has an inherent power and the High Courts have the inherent
power. Now, if we give this principle of inherent power to the lower judiciary
also, that would create many difficulties. When the matter relating to the
confiict between the Legislature and the Judiciary was decided—Allahabad
High Court case—Mr. Nariman must be knowing it...ultimately, they said
that under inherent power, we are entitled to find out whether the case is
correct or not. it is all right as far as the Supreme Court and the High
Courts are concerned. But, if the inherent power is made available to the
lower judiciary also, probably there would be many complications and that
kind of a situation we should not allow.
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Having said that, Sir, | would come to the positive points which have
been mentioned in the report. It would be wrong for us to say that the
Judge has locked into this matter and he has made some very, very good
suggestions; and if some suggestions are not acceptable to us, even
good suggestions should not be accepted. | am not willing to say that it
should be thrown to the wind—I am not saying 'thrown into the dustbin’; |
am saying 'thrown to the wind'. This kind of attitude is not really helpful. As
a matter of fact, this report has made certain good‘suggestions. Even
before this report was made available to us, there were other Commissions
and Committees appointed, they had also made suggestions; and, some
jurists and judges also had made suggestions and some decisions also
contained certain suggestions; and we have accepted those suggestions,
and we have incorporated them into the iaw. This should not be forgotten.
Itis oniy two days back, by amending the CrPC, we have provided that the
anticipatory bail should be given. Now this report is saying, "Let there be
a provision in the law for giving anticipatory bail and in certain circumstances,
anticipatory bail should be given." We have already incorporated it in the
law, only two days back. We have incorporated that provision in the CrPC.
Why should we say that the Malimath Committee has suggested this
thing but it is not acceptable to us though we have accepted it, incorporated
itin the law. And so we cannot be allowed to say that this is not acceptable?
Then, Sir, this law is saying, "Let there be a Directorate of prosecution."
This law is saying that let there be a Directorate of prosecution. Why?
Because, if there is 2 Directorate of prosecution, there is some
independence awilable: to it. Then the people who are experts in the field
will be working and then there will be public prosecutor and additional
public prosecutor who vwould be helping the prosecution of the cases in a
proper manner. This is a suggestion given and this issue has been
discussed in mariy cases and it has been suggested in this report also,
and we have already accepted this suggestion. In fact, we have incorporated
this suggestion in CrPC, which we have passed only two days back. Can
we be allowed to say that ihis is a suggestion which is not worth
consideration and it should be thrown out?

Then, it has suggested to use the technology, modern technology. While
speaking on the Amendment Bill, | had said that from oral evidence to
circumstantial evidence and from circumstantial evidence to technical
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evidence, that has been the movement; we have made, up to this time, in
order to come to a position in which the judgment can be more correctly
given. So, we have adopted the principle. This report says that it has been
possible for us now to have DNA tests; and if you have the DNA test, that
test should be very convincing. A witness can give wrong information. He
can make false statements. But the DNA test will not make a false
statement. The DNA test wiil be more reliable than the oral evidence given
by an eye witness. That is why, Sir, this report is saying that now that we
have new technologies and new methods, let us adopt those new
technologies. This report has specifically mentioned that the DNA test
should be accepted and we have alreadyincorporated that provision in the
law. This report is saying that it is becoming very, very difficult for the
judges, for the lawyers, for the witnesses and for the accused aiso to
come in the court and to give evidence and the evidence is recorded. Sir,
what is actually happening is that in some cases the judge is sitting in the
court, the prosecution stands up there and he puts questions to the witness.
Then witness replies to them and then it is written in the regional language
in which he is making the statement. Then it is translated by the judge in
English and then it is recorded. Both the versions are recorded. Then he
goes to the defence and the defence does the same thing. A lot of time is
taken. It is very tiresome to go through this rigmarole. it becomes very,
very difficult. This report very rightly is suggesting that when we have audio
and video machines; why not use these audio and video machines. | know
when a copy of any judgement was required from the court of law, we had
to wait for months together because applications given were too many and
the people who were to type were few. If we put computers in the courts, if
the judgements are written on computers, if It is on the computer and if the
evidence is aiso on computer, just by pressing a button you get the copies
of it. This facility is provided to the lawyers and to the persons involved in
cases in order to conduct the cases in a proper manner. This is a suggestion
given. May | make a mention here in this House, Sir, that before this
Report was made 10 years before, at my place there was a judge who
used his own money, out of his own money, he asked the lawyers also,
purchased some video cameras and audio gadgets and he started recording
evidence in the court on the video and audio machines. At that time, there
was no law. But then he said, 'Let me experiment with it. Let people know
how it can be done.’ it has become possible for us now to record the
evidence of a withess who is in jail. It is not necessary for that witness to

303



RAJYA SABHA [10 May, 2005]

come to the court. We do have equipments and the witness may be there,
the judge may be in the court, the lawyer may be there and with the help
of cameras and computers it has been possible. This is something he has
taken note of. He is suggesting that let us not stick to the old methods of
doing justice and recording evidence and writing judgement and giving
judgement. He has mentioned that we should use the new technology.
Why should we not use it? What is the objection to it? | do not understand
what objection can be there. Gan we say, throw this aiso in the dustbin?
We should not do that. if we do that probably we are not doing justice to
him. There is one more thing, that is, plea-bargaining. There are many
cases, small cases and small pedple involved and unnecessarily they are
going to courts and then they are harassed. So, it is suggested—in many
other countries it is accepted—to have plea-bargaining. That means before
going to the court, if the case can be compounded, let it be compounded
in small matters. Somebody has come and slapped a person. Is it
necessary for that man to go to the court every now and then appearing in
the court, wasting his time, energy and money? It is not. So, it is
suggested—as it is done in other countries it is being done—if both the
sides are agreeing to compound the case, even without going to the court
it should be allowed. So, that kind of plea-bargaining should be adopted.

Thisisa very salutary suggestion. Why should it not be accepted? So, we
are coming before this House with one more amendment to the Criminal
Procedure Code in which we have incorporated this suggestion. | hope
that suggestion will be accented. !* is aiso suggested that there are many
cases, in which only fine is imposed which is awarded by the judge. Why
should a person, who can be fined only, be arrested by the police? This
report is saying that cull out these sections and find out in which cases
only fine can be imposed. if enly fine can be imposed, then do not say that
that man should be imprisoned. Why should we not accept this principle?
What is the difficulty in acc 3pting this principle? Then it has also suggested
that computerise everything, computerise the judiciary, the entire judiciary
and not only at the apex, the Sug;eme Court and the High Courts, but let
the lower judiciary also be computerised so that things can be done
expeditiously. It has aiso suggested that do not depend on oral evidence.
The witnesses can make faise statements. But biood group will not make
a faise statement. So, it has suggested that the forensic laboratories
should be modemised and we in the Home Ministry have taken steps. We
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have provided 50 crores of rupees and given money to the forensic
laboratories in Nagpur and other places to see that modern technology
are made available to them. As far as training is concerned, Sir, the same
thing is being done in training also. This report is suggesting that let the
investigating wing of the police be separated from the wing of the Police
which is given the responsibilify of maintaining law and order in the country.
This is a very salutatory suggestion. Government is finding it difficult to
accept it. That is altogether a different thing. Why is the Government
finding it difficult to accept it outrightly is this: they are asking to have an
investigating agency at all places. We shall have to have the officers meant
for this purpose who would not be doing law and order maintaining duties.
So, we will be adding to the strength of police force in large numbers for
this the funds have to be found out. But | do think that this is a salutary
provision. If it cannot be done throughout the country, let us do it in cities
like Mumbai, cities like Calcutta, Chennai, Bangalore, Delhi and other
places where it is possible to separate the police forces and men in such
a fashion without increasing the number or by increasing the number in
small measures and providing this kind of facility. We are going to look at
it. This report says that the police forces have to be acquainted with new
laws. There are many laws which are coming up here. There are laws we
have made about cyber crimes. There are laws we have made about
electronic crimes, genetic crimes. Many, many new laws are being passed.
It was difficult even for a person who has studied something of the law to
understand the provisions in these laws and the police officers or the
police officer who is all the time busy in providing security and law and
order and maintaining peace in the society is expected to understand
them in clear terms and know them. So, the report is saying that the law
is becoming more complicated, more technical and because of this it
would be useful to have a wing of lawyers working in districts and States
where these matters can be referred to them and something can be done
for this purpose. These are some of the provisions, to which | have made a
reference, which are really salutary and acceptable, and we have already
accepted and incorporated in the law, and there will be no difficulty in
accepting some of the salutary provisions which have been mentioned
here. So | want to say that these are some of recommendations which are
acceptable to us. Let them not be thrown to the wind Now, what will the
Home Ministry do in future? | just want to make come stateinents. This
report is suggesting that the witnesses these dav< ai< vary vuinerable. So
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protect the witnesses. This has been highlighted It is not only given in
this report but the Supreme Court has also asked a protect the witnesses
and there should be a law to protect the witnesses. | would like to submit
to this House that Home Ministry. Government of India would like to have
a law to protect the witnesses. We wouid like to have a law to protect
them. Sir, this principle of giving compensation to the victims is being
discussed. The police arrest the accused and convict him. But what
happens to the man who has actually suffered, who has got his limb
broken or lost his life or property of kith and kin? So, the new principle,
which is developing, is that, 'give him the compensation'. Our leader has
asked us to look into how compensation can be given. We are making
some other faws also. Under the proposed laws, we are deciding as to
how compensation can be given. | think Mr. Nariman spoke about the
compensation issue. We would like to have a law on this — law to give
compensation to the victims. How can it be done? Should the court give
the compensation? Or, should the Government give compensation? Or,
should there be some other mechanism created for giving compensation?
where the fund should come from? Whether there should any corpus be
created for giving compensation at the national, State and district level.
And, what should be the quantum of compensation awarded? These are
all to be provided in it. And, in which case compensation should be given?
We are thinking of having a law for giving compensation to the victims.

This Report has suggested that the IPC, the Cr. P.C., and the Evidence
Act should be amended. | think, Mr. Alvi, said, 'for how many years we
have been using these laws?' It is a fact. These are on the statute book for
long many years. But, simply because the time has elapsed, everything
in the law need not be changed. This law is an essence of the thinking and
experiments which have been made in this field for thousands of years by
different countries and different jurists. All the laws need not be changed
lock, stock and barrel. It is not necessary. But, it is also a fact that new
situations are becoming visible. New crimes are becaming visible. The
computer-related crimes, the electronic-related crimes, law of patents,
law of genetics and many, many things are happening in this world. It 1s
mind-boggling. It is not possible to explain how wide and comprehensive
that issue has become. So, it has become necessary to take into account
the changed circumstances also and to give a new shape to the IPC, the
Cr. P.C., and the Evidence Act. Without giving up the basic structures,
which is most important, which is going to be valid. We are thinking of
appointing Committees make suggestion to change these laws.
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A suggestion was made that the Nyay Panchayats be given the
responsibility. According to the new law, Panchayati Raj is a part of the
Constitution The District Bodies, the Talukas and Panchayats are all part
of the Constitution. In some Panchayat laws, there is a provision for Nyay
Panchayats. This Report suggests why cannot small cases, summary
trials, in which find can be imposed and not imprisonment, be transferred
to Nyay Panchayats! It should be possible for us to transfer them to Nyay
Panchayats. We are also going to look into this aspect.

One of the most important questions, which is generally asked whenever
we go to villages and to our constituencies or whenever we talk with our
colleagues or whenever we participate in elections, is this: In elections
and in all other matters the FIRs are given to police but they are not
registered. What do we do if FIR is not registered? And, they are asking
for solution. They say, 'Why don't you see that the FIR is registered and all
those things?' Something has to be done in this respect. Something has
been suggested in this Report. But, | am suggesting on my behalf and |
have been telling it to my colleagues also—many-a-time | have said this to
my colleagues— if FIR is not registered by the police, the simplest thing
that can be done is that the person giving information has to send a copy
of that FIR to the magistrate of that area and there is a proof that FIR is
given to the police and there will be a proof that FIR is not registered. So,
the police will be responsible and the case will be started. So something
of this kind we would like to do in this respect also.

It is suggested that the New Police Act should be looked into and
amended. Some of the suggestions given by the Police Commission with
respect to the amendments to the Police Act are acceptable. Some
suggestions require discussion and the concurrence of the State
Governments. But we are thinking in terms of making these laws also. |
would like to say that we would like to make these laws more humane.
We would not like to see that the arrested person is kept behind bars in
the custody of police, for fifteen days; for thirty days; for ninety days. If it
is required, there are Judges, and there are methods by which that can be
done. But we would like to see that these laws become more humane.
But, at the same time, we, as a Government, which has been given the
responsibility of protecting the innocent people’s lives, limbs, properties,
and reputation also, have to see that these iaws don't becorme ineffective.
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They have to remain effective. So, these are the two interests that we have
to balance. On the one hand, they shouid be humane to innocent; on the
other, they should be effective towards the criminals. This is something
which can't be easily done. It is very difficult to achieve that objective. But
this is what we would like to do.

There is only one point that | would like to make in the end, and, then,
I would have done, Sir. The issue of death punishment has been raised
many a time. And, whenever the question of rape is mentioned, the
punishment of death is mentioned by some and also opposed by others.
This report says that don't accept the death punishment against the
accused who is convicted of rape. Many jurists have also said the same
thing. Here, in this House, also many hon. Members have said the same
thing. So, dilemmas are faced by those who have to take the decisions.
Those who are sitting in the courts, they face this dilemma. Those who
have to decide whether a man should be hanged and put to death or not,
they face this dilemma. One of the things that has been said in this report
is very, very salutary in my opinion. It may not be acceptable to everybody.
Until a time, when the death punishment is provided in the Indian Penal
Code, there will be cases; there will be courts, which will be using this
provision to punish a person to death. There is no denying the fact that
there are other countries which have abolished the death punishment and
accepted the life imprisonment. But what is 'life imprisonment'? In India,
'life imprisonment’ means only 14 years' jail, and nothing more than that.
'Life imprisonment' means life imprisonment. But it is commuted to 14
years. And, then, within 14 years time the convict comes out of the jail.
But there are countries in the world that have interpreted 'life imprisonment'
as life imprisonment—unto the last. The person has to be in jail until he
breathes his last. That is the kind of interpretation which they have. So,
we have three kinds of cases now—death, and his life is finished;
imprisonment for life that cannot be commuted; and imprisonment for life
that can be commuted, that means, within fourteen years time he can
come out of jail. So, if we are not going to accept the principle of awarding
death punishment very easily, can we accept the principle that the person,
who is sentenced for life, should remain behind bars for life? If we accept
the principle of the basic goodness of human beings and the criminal
psychology as some sort of aberrations; some sort of madness; some
sort of disturbed mind, the principle of refinement is also accepted. While
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looking at this problem, Sir, this has to be done. This is something that
has to be done by the police; by the judge; by the witnesses; by the
members of the family, in which he is born, and members of the entire
society itself. If we are only blaming the police or only biaming the accused
or only blaming the judge and saying that we have no responsibility, then,
probably, we would be wrong. We all have to share this responsibility, and
all have to contribute to see that the criminal justice system becomes
better and real justice is meted out to the all persons. We shall have to
look to this report from this angle. | would like to repeat, and, | would like
to repeatediy thank Mr. Fali Nariman and the Chairman for giving us the
opportunity to discuss it and express our views on this. ...(/nterruptions)...

SHRI A. VIJAYARAGHAVAN: Sir, there is one small point.
...(Interruptions)...

Yo T 24 e : W, TF TAEA

st Iqqwrafa: 9gd €1 711 Mr. Vijayaraghavan, see, we are not enacting
a law. ...(Interruptions)... It is only a discussion. ...(/nterruptions)... T9&
FAffFEH A | E?

SHRI A. VIJAYARAGHAVAN: Sir, there is issue of women's
...(Interruptions)...

MR. DEPUTY CHAIRMAN: When the matter comes up later, we can
discuss it again. Why are you raising it now? ...(/nterruptions)...

SHRI SHIVRAJ V. PATIL: Sir, these matters are pending with us for
eleven years. ...(Interruptions)... So, please given them 5—10 niinutes.

MR. DEPUTY CHAIRMAN: The report has been taken up for discussion.
...(Interruptions)...

e T 2 sigrd: Wl o, s T s A ad dem A PILA R E @i
FEEF PIL A W & | T 30 18 QW WauW S8 fof 37! A1 50 @ 1 fe
Y Fifr Tea @ @ Figd | gaadl it 9ga e e )

MR. DEPUTY CHAIRMAN: Mr. Prem Chand Gupta will make a
statement. ...(Interruptions)...

SHRIA. VIJAYARAGHAVAN: This issue of women ...(/nterruptions)...
Sir, a wrong impression will go to the society. ...(Interruptions)...
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MR. DEPUTY CHAIRMAN- Mr. Vijayaraghavan, we will take it up later
...(Interruptions). . 31 &5 T g, AU i ...(FF4F)... No assurance
was given .. (Interruptions) We are just discussing the Malimath
Commuttee Report. . (Interruptions)

SHRI SHIVRAJ V. PATIL We are not going to get an opportunity again
...{Interruptions} So, let them put questions . (interruptions)

MR DEPUTY CHAIRMAN Statement by Shri Prem Chand Gupta
. (Interruptions)

STATEMENT BY MINISTER

Status of Implementation of Recommendations contained in the
Eleventh, Twelfth and Thirteenth Reports of the Department-
related Parliamentary Standing Committee on Finance

THE MINISTER OF STATE OF THE MINISTRY OF COMPANY AFFAIRS
(SHRI PREM CHAND GUPTA) Mr. Deputy Chairman, Sir | beg to fay on
the Table a Statment on the status of iImplementation of recommendations
contained in the Eleventh, Twelfth and Thirteenth reports of the
Parliamentary Standing Committee of Finance in pursuance of Direction
of the Hon Chairman, Rajya Sabha issued vide Rajya Sabha Bulletin-
Partil, dated 28 9 2004

HALF-AN-HOUR DISCUSSION

Points arising out of the answer given in Rajya Sabha on the
14th March, 2005 to Starred Question No. 161 regarding school
dropsout.

MR DEPUTY CHAIRMAN Now we will take up Half-an-Hour Discussion
.. (Interruptions}y Mr Santosh Bagrodia  (Interruptions)

Itis over . (Interruptions) . Once this Half-an-Hour 1s listed, we have
to take it up on that day .(/nterruptions) Mr Santosh Bagrodia
[{Interruptions)

SHRI SANTOSH BAGRODIA (Rajasthan) Sir, you had taken the sense
of the House earlier  (Interruptions) If you want to take the sense of
the House and If they want to discuss it tomorrow, | have no problem

{Interruptions)
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