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of Kaliganj have been cleared of Pak
troops. The important highway from
Meherpur via Ghenela to Goalando
Ghat  ferry has been cut. In Hilli]
Dinajpur area our troops are advanec-
ing towards the Rangpur-Bogra high-
way, Lalmunirghat, with its airfield,
has been captured, The area north of
Kurigram, Rangpur, Dinajpur is now
free of occupying forces.

The hon. Members are aware of the
capture of Akhaura two days ago, The
strategic centres of Moulvi Bazaar and
Brahmanbaria are now surrounded.
Feni was vacated by Pak troops yester-
day: the forward elements of our
troops are now racing towards the
Chandpur Ferry.

In Bangla Desh, the Pak Air Force
has been virtually wiped out: our air
supremacy in that area is complete.
From the sea, installations of military
value have been pounded around

Chittagong, Chalna, Mangla and
Khuha. All maritime connection
between the occupying forces and

‘West Pakistan has been severed. The
hon., Members are aware of the daring
operation carried out by the Indian
Navy on the night of 4h and 5th
December. 'Two Pakistani warships
have been sunk and onc is believed
to have been seriously damaged. Our
Naval Force penetrated within 15
'miles of the Karachi harbour. Their
bombardment has inflicted severe dam-
age on the harbour installations and
oil storage tanks., In the Bay of
Bengal, the Indian Navy was able to
sink one Pak. submarine, The Eastern
Fleet is now operating off the Pak.
occupied coast in Bangla Desh.

The three services are working on
» highly integrated joint plan of opera-
tions, The efficiency with which these
plans have been executed and the
mutual support which one arm has
previded to the other have been
gratifying.
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I have anothey matter to bring to
the notice of the House about the
transport of some U.N. personnel by
a U.N, aircraft, A safe conduct was
given to a U.N. aircraft C-130 from
8 AM, to 10 a.M. on December 6th.
This could not be utilized by the U.N.
At the request of the U,N. Represen-
tative in New Delhi, a safe conduct
for U.N. aircraft was given for Decem-
ber Tth effective from 7 a.M. to 11 a.m.,
(IST). There have been no opera-
tions over the Dacca area since 10 p.M,
last night.

It has been reported from Decca that
a UN. aireraft has been damaged over
the Dacca airfield. The Air Head-
quarters have confirmeq that no Indian
aircraft have been operating in that
area up to time. The UNO have been
advised to investigate in Daceca in re-
gard to the damage reported to have
been inflicted on their aircraff,

1 would like on behalf of the Mem-
bers to communicate to the Armed
Forces the appreciation of the House
for the valiant way in which they are
defending the country and defeating
the enemy.

THE CONSTITUTION (TWENTY-
FIFTH AMENDMENT) BILL, 1971—
contd.

SHRI V. B. RAJU: ©&Sir, I was
referring to the judiciary
deviation which has contributed to the
instability of the declared law of the
Supreme Court itself. At any time, if
it is said that the rule of law has been
affected, it is not because of the Par-
liament but because of the inconsis-
tent approach of the judiciary,

Then I was referring to the
word ‘compensation’. The Parlia-
ment said that it mnever meant

fust equivalent’, yet the St_lpreme
Court held it actually in Vajravelu
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Mudaliar’s case—1965 even after the

Fourth Amendment. I tell you, Sir,

it again deviated in Shantilal Mangal

Dass—1969 case and in 1970 when the

Bank Nationalisation case was before

the Court, again it went back to the

old approach of 1953 when it said that
the compensation is not justiciable. Sir,
how can the Supreme Court iake such
an attitude when the intentions of the

Parliament are so clear? On this mat-

ter, I will just read what Pandit

Nehru said on September 10, 1949

before the Constituent Assernbly. He

said that the clause says that the
law should provide for the compenaa-
tion for the property and should either
fix the amount of compensation or
specify the principles under which or
the manner in which the compensation
igs to be determined. The law should
provide it. The Parliament should do
it. There is no reference to any judi-
ciary coming into the picture. Much
thought has been given to it and much
debate has been there. Eminent law-
yers have told ug that there should
be a proper construction of this clause.

It was Pandit Nehru who said this in

1949 before the Constituent Assembly

when the Constitution was being ac-

tually accepted. In spite of this and
in spite of the Fourth Amendment the

Court was still taking amount of com-

pensation as just equivalent,

Another thing is, the view of the
Supreme Court is, Articles 31(2) and
19(1)(f) are not mutually exclusive.
Here also there is a history. There was
Gopalan’s case in 1950, immediately
after the Constitution was accepted.
The court held that article 31(2) and
article 19 are exclusive. That is, the
Fundamental Rightg enunciated in
article 9 have ng effect on other arti-
cles like 21, 22. The Supreme Court
has clearly said so. That approach was
held even in Ram Singh’s case and
Bhanj Munj case. Such an approach
is contradicted by the same Court after
20 years, in 1970, How is the Supreme
Court acting in these matters? This
we had seen about the right to
amend the Constitution also, a situa-
tion that was upheld, an approach
that was upheld for 17 years was
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actually negatived in the Golaknath
case of 1967. When the Supreme Court
has been most unstable, when its atti-
tudes have been so, what is the Par-
liament to do? If the Parliament goes
wrong, there is a check because the
Members of the Lok Sabha have to
go to the polls every five years. If the
Supreme Court goes wrong, there is
no remedy. When the Supreme Court
declares that such and such is the law,
jt is the law of the land. I have ac-
tually placed before the House hew
the deviations have taken place em
the part of the Supreme Court. I
would make it clear that no form of
Government can be ideal. 1 reter te
the political aspect of the amendment.
It must be a compromise between
liberty and control. The Law Commis-
sion has not found fault with the
amendment made in Article 13(2). It
has accepted it. As far as Article 31
(2) is concerned, there is not much
opposition to it and we should wel-
come it. Compensatiom means any
amount that will be declared by
the Parliament as compensation. The
right to declare what should be the
compensation is the right of the Par-
jiament and is not the right of the
Supreme Court. This has to be accep-
ted and there shall be no mincing of
the words. How it is to be paid is
also a maftter to be determined by
the Parliament and I am happy that
there hag been all-round appreciation
of that positioa.

Let us go to another aspect. Mr.
Setalvad, the great lawyer, Attormey-
General, said that the primacy of the
Directive Principles is accepted. When
it is accepted as a policy, then if any
article in Chapter of Fundamental
Rights is coming im the way, it shall
pe removed. When he objects to the
amendment of Article 18(1){f) in the
Bill, he is making a contradictory
statement. As already pointed out, the
reference to articles 13, 14, 19 and 31
should not have any effect or influence
on 31A. It is already there in the
Fourth Amendment. Mr. Setalvad ac-
cepteq that at that time that those
Articles must not have any reference.
Why is he objecting now I do not

e
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understand because he ought to have
objected then. They already find place
in Article 31(A). The particular part
of the Article is given there. I am
unable to understand what exactly
Mr. Setalvad has in his mind, Sir, in
the scheme of things through the
first amendment, the fourth amend-
'‘ment and the 7th amendment we have
actually tried to provide social justice
in the field of agricultural economy.
Sir, these amendments refer to bring-
ing in social justice in the field of
non-agricultural economy. Now, Sir,
these are two schemes which are iden-
tical. It took us 20 years after we
adopted the Constitution to think that
non-agricultural property should be
meddled with. At that time the main
instrument of wealth was land and
so our concentration was all on land.
These amendments help us to meet
social needs. As other Members have
already said, I would request the Law
Minister to examine this scheme also
against the background of the land
scheme that we have taken up. The
land which was occupied and cultiva-
ted was allowed certain concession,
namely, market value and if that can
be considered here I think the criti-
cism that is coming from the other
side can be met. I think there js no
unreasonable approach in requesting
the Law Minister that the scheme
which was actually adopted for land
may be extended to non-land proper-
ties also.
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SHRI D. P. SINGH (Bihar): Mr.
Deputy Chairman, Sir, this Twenty-
fifth Amendment is a reiteration of
the will of the people to remove all
impediments to the economic eman-
cipation of our people. 8Sir, diseases
desperate grown by desperate appli-
ances are relieved or not av all, Tt
will be seen, Sir, that this legislation
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has unique features and has tremen-
dous potentialities. This consists of
mainly three parts. The first part,
deals with the gsubstitution of the
pharaseology to achieve the purposes
of the original Constitution-makers
and reiterated hy the Fourth Amend--
ment,

Sir, some of the Judges seem to:
have an allergy for the word “com-
pensation” and in whatever context
this word is uced it seems to signify
to them the same meaning. Even if
you put “no compensation is to be
paid” to them, perhaps it appears that
sinee  the word “compensation” is
there, there must be market value
and market value must be paid.

Sir, a series of decisions have made
it impossible to achieve the purpose
except by submitting fto the will of
the judiciary, Now it is indicated,
if you want no compensation to be
paid why do you not put the word
amount? That is what Mr. Justice
Subba Rao said and in deference to»
his wishes it appeans that the word
has been substituted and the word
“amount” has been put in.

SHRI A. D. MANI: I want to ask
one question. Suppose one N, P.
compensation is paid as “amount”,
would it not be a fraud on the Consti-
tution?

MR. DEPUTY CHAIRMAN: Wiy
do you interrupt, Mr, Mani?

SHRI D. P. SINGH: Coming to
the second part, I will not go into this
matter, It is merely intended to
avoid a post mortem. Once a property
ig acquired for public purposes and &
demand of reasonable compensation
is there . .

oY qTAN AH, FUF T -
OO STean 3 | 9 7g =g § £ A Siforr
AT qEIT{AT AFT F1 9TF A2 FUT
F gefg 2, gy el ® 50 w@
F grafy § 7 faesl 7 S 50 @17 B
avqf 3 9z RFR T 1) ¥ 98 FEAT
gt § i 7 w3 swrE fF 9a A
feeely &t avafe & fag {54 avg =
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st 5 sy safs gzat § gad o

TBF @il 2 7S F7 9wl 3 fw ag Wy
‘gatees”  weT , ag 1 faa s, AE
srrg forg faor s, ‘ot g sHATIO !

SHRI D. P. SINGH: The second
part is merely intended for avoiding
a post mortem into reasonableness of
acquisition after 5 property is acquir-
ed on the payment of compensation
and on the finding of a public pur-
pose. There is no requirement in
law, Sir, to go into the reasonable-
ness of it. Now for the first time In
the Bank nationalisation the Supreme
Court seems to have made a depar-
ture from its earlier decisiong affer
20 years, Here I compliment the
Law Minister for the able draftsmsn-
ship and the maturity that he has
brought to bear on this subject. In
the other House some of the hon’ble
Members said that they were asham-
ed of the Law Minister. We want to
reiterate that we are proud of him
and proud of the manner in which
he has put in and signified here the
will of the people.

Sir, in the third clause which ex-
cludes the jurisdiction of the court,
the criticism that has been launched
is that it is a novel procedure which
amounts to an abdication of the func-
tions of Parliament. My submission
in this regard is if you do want to
achieve a certain purpose, and if the
elected representatives of the people
say that this is necessary, then it is
improper to call it a fraud.

2 p.M.

Sir I do agree with the suggestion
made that this Amendment of the

Constitution puts a total ban or a
total prohibition on the courts and
they cannot go into the question,

Even when the so-called element of
fraud comes in, the courts will still
not be entitled to go into the matter.
That matter is purely dependent on
how the representatives of the peo-
ple exercise their confidence. Sup-
pose they come here in the legisla-
ture and say this is a policy matter,
this is what we want as a policy, then
whatever is the expressed will of the

[ RAJYA SABHA ]
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beople, their conscious intention, can
never be a fraud. Sir, calling this a
fraud is questioning their conduct
which is impermissible. The judi-
ciary and the legislature have to res-
pect each other and are supreme in
their own spheres. Sir, the courts are
the creatures of the Constitution and
they derive their power from the
Constitution, And if that Constitu-
tion itself carves out a certain area
where it prohibits judicial scrutiny,
then that is the last word and that
ought to be respected.

One more reason why there is full
justification for prohibiting the judi-
ciary from going into this dguestion
is, those who advocate judicial inter-
ference have also conceded that the
area covered under article 39 (b) and
(¢) is undefined, wunchartered, i.e,,
what is good for the community whe-
ther the policy will lead to economic
detriment or it will lead to the com-
mon good. Now, where the field is
unchartered or unmapped, then what
will be for the good of the people is
essentially a matter of determination
of policy, and ‘on all sides it is admit-
ted that the judiciary must not be
brought into matters of policy parti-
cularly matters of policy dealing with
economic matters, Otherwise, you are
unnecessarily involving them and
making them an object of criticism.
Sir, the judiciary has done excellent
work in this country and many &
time has protected people from. as
they say, the vagaries or the tyran-
nies of various executives and even
of the Parliament itself. Many a time
when we, in the exercise of our par-
liamentary privileges, have tried to
punish people, the judiciary has come
in and protected them. But economic
matters, matters which are unchar-
tered and unmapped wherever it is a
question of laying down a policy, must
essentially rest with the peovle who
are in charge of shaping the policies.

Sir, in this matter it has to be re-
membered that the Directive Princi-
ples have been given scant regard in
these 20 years, Article 37 of the Cons-

-~
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titution categorically says that the
Directive Principles shall be funda-
mental in the governance of the coun-
try and though we cannot go to the
court and have them enforced, as far
as the Government is concerned they
are bound by them under article 37,
To that extent, there is no escape for
them.

Today, however, we find that the
Directive Principles intended to
secure the common good are rendered
nugatory and what is put forth is the
right of the individual. Everything
that is put under that Chapter on
Directive Principles is sought to be
subordinated to the right of the in-
dividual. We rely on the shastras.
They say—

GF Tod [A A

I TATT FE qId
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The individual interests shall be
subordinated, to the interests of the
family; the family shall be sub-
ordinated to the interests of the vil-
lage; and the interests of the village
shall be subordinated to the interests
of the country. Ang if that i the
authority, there is no justification fo-
day for saying (that the categorical
terms of the Constitution that the will
of the individual will prevail and the
will of the community shall be
subordinated, makes any radical de-
parture from our accepted jurispru-
dence and Political thought.

MR. DEPUTY CHAIRMAN: The

House stands adjourned till 10 aA.m.
tomorrow.

The House then adjourned
at seven minutes past two
of the clock till ten of the
clock on Wednesday, the 8th
December, 1971.



