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4[24|S 3|71, dated the 10th November,

1971 under clause (c) (iv) of the

Proclamation, dated the 15th June, 1971,

issued by the President in relation to the
State of Punjab.

(ii)A statement (in English and Hindi)
giving reasons for not laying
simultaneously the Hindi Version eof the
above Notification.

[Placed in Library. See No. LT-1244/
71 for (i) to (ii).] THE INLAND AIR TRAVEL
TAX RULES, 1971

SHRIMATI SUSHILA ROHATGI: Sir, |
also beg to lay on the Table a copy of the
Ministry of Finance (Department of Revenue
and Insurance) Notification G.S.R. No. 1760,
dated the 15th November, 1971 (in English
and Hindi), publishing the Inland Air Travel
Tax Rules, 1971, under sub-section (3) of
section 8 of the Inland Air Travel Tax
Ordinance, 1971. [Placed in Library. See No.
LT-1217/71.]

INTERIM REPORT OF RAILWAY
CONVENTION COMMITTEE 1971.

SHRI PITAMBER DAS (Uttar Pradesh):
Sir, | beg to lay on the Table a copy of the
Interim Report of the Railway Convention
Committee, 1971.

THE CONSTITUTION (TWENTY-
FIFTH AMENDMENT) BILL, 1971

THE MINISTER OF LAW AND
JUSTICE

[fafi otz am dt
(SHRI H. R. GOKHALE):
Sir, 1begto move:

"That the Bill further to amend the
Constitution of India as passed by the Lok
Sabha, be taken into consideration."

Sir, hon. Members are aware that in the last
session, the two Houses of Parliament passed
the Constitution (Twenty-fourth Amendment)
Bill, by which power was given to Parliament
to amend any provision of the Cons-

Mr. Chairman,
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titution. That Bill received the assent of the
President and has thus become part of the
Constitution. That having become part of the
Constitution, the difficulties raised by the
judgment in what is now called the Golak
Nath Case are out of the field, and the way is
clear for taking on hand consideration and
passing of the present Bill which | am placing
before the House for consideration.

The present Bill seeks to amend article 31
of the Constitution and to add a new clause,
article 31C. The proposed amendment
substitutes the word "amount” for the word
"compensation”. This "amount" may be fixed
by law or may be determined in accordance
with such principles and given in such
manner as may be determined by law. The
proposed amendment also provides that no
such law shall be called in question in any
court on the ground that the amount so fixed
or determind is not adequate or that the whole
or any part of the amount is given otherwise
than in cash.

The proposed amendment is necessitated
by the judgment of what is now well-known
as the Bank Nationalisation Case. In that case,
it was held that despite the Fourth
Amendment, the continued use of the word
"compensation” meant that the money
equivalent of the property acquired must be
given for any property taken by the State for a
public purpose, This interpretation given by
the Supreme Court clearly defeated the plain
intention of the Fourth Amendment which by
amending article 31 (2) made the adequacy of
compensation non-justiciable.

Even Justice Subba Rao, as far back as in
1965, in the case which is known in the legal
field as the Vajravelu Case, had held that
neither the principles prescribing the just
equivalent nor the just equivalent can be
questioned in a court on the ground of the
inadequacy of the compensation fixed or
arrived at by the working of the principles.

However, the learned Judge overruled
himself in a later case which
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is now known as the Metal Corpora
tion case. But again the same Judge
was overruled by the Supreme Court
in another case which is now known as
the Shantilal Mangaldas case. And the
decision in the Shantilal Mangaldas
case was, | submit, in tune with the
object of the Fourth Amendment. But
the bank Nationalisation case again
virtually overruled the ratio in ftfie
Shantilal Mangaldas case and went
back to the theory ol an equivalent in
money ol property taken, thus defeat-
ing the plain language ol Article 31
(2). The proposed amendment,

therefore, seeks only to restore
the status quo ante which was
prevalent alter the

Shan-

tilal Mangaldas case and before the Bank
Nationalisation case. At the same time, |
may also invite the attention of the
honourable Members ol this House to the
change made with regard to the exclusion of
the operation of Article 19(1) (f) to any pro-
perty falling under Article 31 (2). Now, this
again was necessitated by changing judicial
decision. The earlier view was that both
these Articles namely, Article 19 and Article
31, were mutually exclusive and if the test
of Article 31 was satisfied, it was not
necessary to test the law on the anvil of
Acrticle 19 again. This again was reversed in
the Bank Nationalisation case, the
consequence being that even if the law stood
the test of Article 31, it has to be tested on
the ground of reasonableness or otherwise
under Article 19 of ihe Constitution. Hence
an express exclusion of the operation of
Article 19 (1) (f) in respect ol property is
covered by Article 31.

I may mention that so lar as this part ol
the proposed amendment is concerned,
namely, the substitution ol the word
‘amount' in place of 'compensation’, also
making the adequacy of the amount non-
justiciable lurther leaving it outside the
purview ol the court scrutiny to determine
whether the amount should be paid in cash
or otherwise, all this has been lully sup.
ported and endorsed by the recent report ol
the Law Commission which has been
already circulated to  the
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honourable Members ol the House. The
substitution of the word implies that the
amount awarded for the acquisition of
property would be such amount which the
legislature thought fit and reasonable in the
circumstances ol the case.

It should not be possible lor the
court to block measures ol social pro
gress, ol social change, by compelling
payment ol amounts as compensation
of such a high quantum as to make
impossible the  implementation
of these measures. The agenda to
day, the political agenda today, is a
lar-reaching programme aimed at
reconstructing the entire socio-eco
nomic labric ol the country, and this
involves, and would involve, greater
and greater intervention including
nationalisation ol  major areas  of
industry and  commerce, and
obviously, if we are compelled to pay the lull
market value for everything we acquire, our
programmes will become impossible  of
implementation and the whole road will be
blocked by intervention ol the court, by liti-
gation and by stay orders all the way. Sir, | do
not wish to quote,  but | may remind hon.
Members of this House that when the Fourth
Amendment was discussed in  Parliament,
the question as to the adequacy of
compensation came lor discussion and our
leader, Pandit Jawaharlal Nehru, put it in very
clear and unequivocal terms and said, "We
cannot pay the full market value and even if
we can, we should not pay the market value,
because such a provision which requires
the payment of full market value would
defeat the purpose for which power is sought
to be given to Parliament to implement the
socio-economic  measures  which form
part of the important programme before
Parliament." | need not  again quote what
Mahatma Gandhi  more than once said even
as lar back as when he spoke in the
Round-Table Conlerence.  He equated the
payment ol lull compensation to robbing Peter
to pay Paul, While he expressed that he might
find some cases ol inconvenience arising, if
full  market
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LShri H. R. Gokhale.] value wiU not be
paid, he clearly pointed out that in such cases
while he might sympathise, he will not be
able to help. Ac to what is the reasonable
amount must, therefore, be left to the decision
of Parliament. It is, therefore desirable and
necessary that Judges howsoever eminent,
should not be asked to sit in judgment over
socio-economic matters.

Sir, we are opposed to any measure seeking
to invest property with an aura of sanctity by
regarding property as primordial institution of
the law of nature. This approach, to a certain
extent, led to reliance being placed on the
theory of Gladstone which long since back
was discarded even in the country of its
origin. Such a theory that property is a pri-
mordial right or is a natural right is not only
not in tune with the ideas of modern
jurisprudence, but also is not in tune with the
native genius and traditions in our country. It
has been regarded as a well-established
principle in modern jurisprudence that the
needs of the society must be paramount and
must take precedence over the needs of the
individual. That, in short, is the dominant and
predominant basis underlying the proposed
amendment which is placed before the House
for its consideration.

I may add that in the Lok Sabha by an
amendment which was moved by me on
behalf of the government, a proviso has been
added to this clause. This proviso has been
added with a view to reassure the minorities
that the passing of this amendment will not, in
any way take away the ex-sting rights which
they possess under article 30 (1) of the
Constitution. Sir, as the House is aware, under
article 30 (1), the minorities whether linguistic
or religious, have the right to establish and
administer  educational institutions. The
proviso does not at all take away anything nor
add anything to the guarantee which has been
mentioned in article 30 (1) in the Constitution.
The idea of adding this proviso for the
consideration of the House is to reassure the
minorities that whatever rights they hava got
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under article 30 (1) of the Constitution will
stand protected even after this amendment is
passed.

That takes me to article 31C which has
been proposed. | am proud of 31C because it
makes a departure in the very basis from the,
point of view of which we have been
approaching questions arising under the
Constitution. For the first time, it gives effect
to what has already been intended ever since
the Constitution came on the statute book; in
fact much before the Constitution was passed.
It was never regarded that Directive Principles
should have a subsidiary place as compared to
Fundamental Rights in the Constitution of
India. As Members know there are two
articles which expressly -mention that the
Directive Principles are fundamental in the
governance of the country. In fact one article
makes an injunction on the government to
give effect to Directive Principles in the
making of laws and yet somehow or other by
judicial processes and judicial determination.
Directive  Principles had been given
subsidiary place. It has been regarded, in my
respectful ~ submission,  wrongly  that
Fundamental Rights must supersede and must
have an upper and higher place as compared
to Directive Principles.

For the first time in the Constitutional
history of India, article 31C reasserts the
position which is always intended to exist.
And Sir, that position is that the Directive
Principles do not and will not have a place of
secondary importance in the structure of the
Constitution. It reasserts that the Directive
Principles, being the moral basis of the value
underlying the structure of the Constitution,
will have primacy an dprecedence over the
Fundamental Rights. I may mention, Sir, that
even the Lew Commission has, in its latest
report, fully endorsed the basis underlying the
proposed amendment. The Law
Commission— | am tempted to quote here In
respect of the new Article—says this:

"However, ,s we have already indicated,
the  Directive Principles,
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not being, enforceable, were given soma
inferior position by judicial process. The
proposed Bill, for the first time, recognises the
primacy of the Directive Principles end selects
two of them enshrined in Article 39 (b) end (c)
for implementation in the first instance. That is
why we think the Bill marks the beginning of a
new era in the Constitutional history of our
country. There is n, doubt that the passing of
the Bill wiH be the first decisive step towards
the implementation of the Directive
Principles."

Having appreciated that the basis underlying
the proposed  amendment is proper  and
justifiable,  the Law Commission, I  am
aware, has made two other
recommendations with which, with all
respect to the Law Commission, we are not
in a position ty agree. The first suggestion
made by the Law Commission is that from
Article 31(c) the exclusion of the
operation of Article 19 should not be made.
But the Law Commission suggests that
the exclusion should be confined to Article
19(1) (f) and (g). Now, even here, | must
emphasise, the Law Commission has fully
appreciated the  apprehension which the
Government entertained and the reason why
the Government has proposed in this Bill the
exclusion of the operation of the entire Article
19 and has not confined it only to Article
19(1) (f) and (g). The Law Commission is
aware, and in so many words the Law Com-
mission mentions in its report, that this has
arisen because of judicial determination again.
They have noticed that in the decision in the
Price-Page Schedule case, which is now
popular, ly known as the Sakal newspaper
case, reliance was placed for striking down
that legislation not on 19(1) (f) and (g), but
on 19(1) (a). The legislation was struck down
on the ground that it violated the right to
freedom of speech. The remarks which the
Law Commission makes in this context are
again more important, and | feel it my duty to
invite the attention of this House to  those
remarks. The Law
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Commission says that the Supreme Court, in
their judgment in the Sakal newspaper case,
unduly and unjustifiably imported fabrication
of 19(1) (a) for striking down the legislation
laying down the Price-Page Schedule in the
Sakal newspaper case.

Sir, they also apprehend that maybe a
situation will arise in course of time when the
courts may not stick to the view. They have
held the view-that the courts may not  share
that view. They do not share our appre-
hension that in future, when such a situation
arises, the courts will take that view. Having
considered all the aspects of the matter, we
regret that w, are not in a position to share the
optimism of the Law Commission and we think
that in a matter like this it is not possible to
allow things to be decided and determined in
future. The only objection by the Law
Commission, although Dhe Commission does
not say so in so many words, and by the out-
siders, both in the Press and among™ the
public, is that if such a wide exclusion, the
whole of Article 19, is made, may be that
this power will be used for taking away the
other Fundamental Bights which are included
in the other clauses excluding Article 19(1)

(f)and (9).

Sir, the greatest guarantee in a democracy,
as has been repeatedly said, is the faith we
have in ourselves. The law which is to be
passed or which may be passed under article
3IC, is not a matter of adjudication.

It is the law passed by Parliament—by
this House and by the other House. The
Parliament, in its wisdom, the Parliament, in
its consideration, will decide as to what are
the cases in which article 31C should be
utilized. I have no doubt that if any misuse of
power takes place—although | don't
apprehend it so long as we have faith in the
people and the people have faith in us—, if
such misuse of power does take place, the
people in this country are alive and alert and
are in a position to, are capable of, taking care
of
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[Shri H. R. Gokhale] such situations to see
that those who' misuse power do not remain in
power any longer.

Sir, the Law Commission has also stated
that article 31C, which deals with the
provision of a declaration, should be omitted,
should be deleted. Now, there again, with
respect, | do not agree with the reasons—or
rather the one reason—given by the Law
Commission. The reason given by the Law
Commission is that if such a declaration is
made in the form in which it has been
provided for, even cases where there is
colourable use of power, even cases where
there is fraudulent use of power or where there
is a fraud on the Constitution, or even cases
where it wiH be established that the proposed
legislation to be passed under article 3 IC has
no nexus whatsoever, will stand scrutiny of
courts and the Parliament will be in a position
to make this declaration in cases where it
could be established that this is ho nexus with
these directive principles.'

Sir, | said that we are not in a position to
agree with this, because I think it is beyond
doubt that howsoever weighty our declaration,
howsoever tight the provision excluding the
intervening of a court in the matter, the courts
of law are not so helpless. The courts
themselves have held that if it i a fraud, if the
legislation is colourable, if it is established that
tbere is no nexus whatsoever, they can strike
down the legislation, whether there is a
declaration or not. Therefore, this reason, |
would like to submit, is no reason for saying
that the whole part pertaining to the
declaration under Article 31C should be
deleted, should be omitted, from the proposed
amendment. On the other hand, what the
declaration does, in fact, is to provide that
short of declaring thet the law is fraudulent,
short of declaring that it is a colourable
exercise of legislative powers, short ‘of
declaring that there is no nexus whatsoever,
the court will have no jurisdiction to go
through such matters as adequacy of the legis-
lation to implement  the  Directive

[RAJYA SABHAJ

Amdt.) Bill, 16
1971

Principles. For example, it is not intended that
once the nexus, howsoever remote, is
established, the court will be able to say, 'No,
this nexus is there but it is not enough'. The
extent of the implementation or adequacy of
the implementation i not a matter which, |
submit, should be left to the scrutiny of the
court. And that ia all precisely what is sought
to be excluded by this.

Sir, 1 am avoiding quotations in this
introductory speech. But | think it is in the
interest of democracy where the three wingjs
are equally important—Legislature, Judiciary
and the Executive—to ensure that the legisla-
tion which is passed takes care to see that the
respect which the Judiciary deserves is not
intended to be taken away by this. But at the
same time, we must see that the Judiciary
should not be called upon to sit in judgment
on political and economic matters. The
moment they are called upon to decide
political and economic matters, the criticism
of the Judiciary on the public platform and in
the Press becomes inevitable. It is not to
embarrass the Judge, by asking them to decide
political and economic matters. The intention
under the proposed amendment is to keep the
Judiciary out so that they decide matters of
law and are not called upon to sit in judgment
on matters which genuinely and really belong
to fine political and the economic spheres.

It is not as if for the first time somebody
has invented a new principle in this eountry.
Way back, in a country like America, when
President Roosevelt made his address to tbe
Congress, said: —

"Everytime they (the Judges) interpret
contract, liberty, vested rights, due process
of law, they necessarily enact into law parts
of a system ot judicial philosophy. And for
the peaceful progress of our people during
the 20th century we shall owe most to those
Judges who hold the 20th century
economic and socia® philosophy and not
too long
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outgrown philosophy which is the
product of primitive economic con-
ditions"

The idea was, why call upon the Judges to
import a philosophy whether modern or
primitive by giving them a chance to sit" in
adjudication o, matters which do not belong
to the judicial sphere?

If we refer to the  two Directive Principles
which are the basis of the proposed amendment,
the House will notice that each of these two
Directive Principles, when the laws seek to give
effect to such Directive Principles which
involve consideration of political and economic
matters, | dare say that there is a large measure
of agreement that in order to  protect the
judiciary ~ from an attack—which should
not be there because the judiciary is one which
we regard in this country as wedded to
democracy and as the bastion of democracy—
we are all one that the judiciary should remain

independent. We are all one that every
citizen from the top to the bottom should
respect judicial adjudication. But that does

not mean that in creating powers for the judi-
ciary we should create a  situation where
this respect will vanish, where this respect will
diminish because the moment a Judge is
tempted to interfere in matters which are
political or economic, a situation inevitably
arises for which nobody can be blamed;
they come in for political criticism; they come
in for criticism on policies which they accept or
which they do not accept.  That is the sole
purpose underlying the declaration which has
been provided for in article 31(c).

The amendments have been discussed
elaborately everywhere in the country. |
would suggest that the passing of these
amendments is going to open up a new
chapter in the history of this country. They
will enable us to undertake measures which
were long since promised to our people. |
commend that the House take this Bill into
consideration,
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SHRI N. R. MUNISWAMY (Tamil Nadu):
Sir, | move:

"That the Bill further to amend the
Constitution of India, as passed by the
Lok Sabha, be referred to a Select
Committee of the Rajya Sabha consisting
of the following, Members, namely: —

Shri T. Chengalvaroyan
Shri B. K. Kaul
Shri Mahavir Tyagi
Shri Lokanath Misr,
Shri Dahayabhai V. Patel
ShriR. S. Doogar
Dr. Bhai Mahavir
. Shri N. K. Shejwalkar
9. Shri Kumbha Ram Ary, and'
10. Shri N. R. Muniswamy

O N~ WD

with instructions to report within a
week."

The questions were proposed.

MR. CHAIRMAN: Both the Motion
and the Bill are open for discussion.

SHRI A. P. JAIN (Uttar Pradesh): Sir, may
| seek a clarification. It is a well-established
right of Members to seek clarifications,
particularly from the mover, the Minister.

MR.
want?

SHRI A. P. JAIN:  The hon. Minister has
referred to article 30(1) which refers to the
right of religious and linguistic minorities to
establish and maintain educational
institutions.  Now may | know from the
hon. Minister what is the nexus between these
two reserved rights, i.e., to maintain and
establish educational institutions and the
payment of compensation, which he has
provided by an amendment the Lower House?

CHAIRMAN: What do you

SHRI H. R. GOKHALE: At this stage, |
do not think question and answer are
intended. | will keep a note of this point.

TEIT  THET fqz  daza
(9T & ST ETTH-ZES AT ZI T
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THE MINISTER OF STATE IN THE
DEPARTMENT OF PARLIAMENTARY
AFFAIRS AND IN THE MINISTRY OF
SHIPPING AND TRANSPORT/

dadta w1d fEMeT aW AEgw Wit
qftags AEmT A s HAH
(SHRI OM MEHTA): We can have the reply
tomorrow at 11.00 A.m. and then the Third
Reading can be had at one o'clock. We can
have a general discussion today upto 2
o'clock. We sit up to 2 o'clock today.

SHRI BHUPESH GUPTA (West Bengal):
I would like to know whether the consent of
the persons, whose names have been
mentioned in the motion for referring the Bill
*0 the Select Committee, has been obtained,
because I find the first name is that of Shri T.
Chengalvaroyan. The names are to be
proposed on the basis of the consent of the
Members concerned. The first name ig that of
my friend sitting here. Has he given his
consent?

MR. CHAIRMAN: Whenever a Member
gives notice of Motion, we presume that he
must have taken the consent.

SHRI BHUPESH GUPTA: No, Sir. His
name must be given after his consent has
been obtained.

MR. CHAIRMAN: He hae not said
anything about this and, therefore. |
presume that he has taken the con
sent. If|

SHRI BHUPESH GUPTA: It has
been challenged by me. You can pre
sume as long as it is not challenged.
Now since it is challenged, it cannot
be presumed. See the rule. As far

as | know he is supporting the Bill.
He does not want it to be delayed.

MR. CHAIRMAN: If any Member refuses
to be on the Committee, his name will be cut
out.

SHRI BHUPESH GUPTA: How? Can
anybody give my name without my consent?
Can you show me the rule? Mr.
Chengalvaroyan does not want the Bill to be
referred *o the Select Committee. How his
name has been smuggled, | cannot
understand.
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MR. CHAIRMAN: If he says that hi; name
has not been given with his consent, his name
will be struck sff.

SHRI BHUPESH GUPTA: Then strike it
off.

SHRI  THILLAI VILLALAN (Tamil
Nadu): Mr. Chairman, sir, | like to be relieved
of this honour. \ want to know the other
names.

MR. CHAIRMAN: It has been circulated.
Yes, Mr. Gurupadaswamy.

SHRI AKBAR ALI KHAN (Andhra
Pradesh): With your permission, | wouid like
to know one thing and this will finish much of
the criticism that is likely to be made on this
Bill. 1 want to know from the hon. Law
Minister as to what is the safeguard for a
common and a poor man's property if it is
taken and he is also not given the market
value. The whole contention is that it hits the
common man, it affects the common man

MR. CHAIRMAN: Do not set up this
precedent. Yes, Mr. Gurupadaswamy.

THE'LEADER OF THE OPPOSITION

(SHRI M. S. GURUPADASWAMY): Mr.
Chairman, I  wish to support the Bill in
principle. Every student of contemporary
politics is aware that there is, at present,
no agreed international formula  Tor in-
equality. There is not even much clear
thinking on the kinds of inequality that have to
be tolerated by us. But ever since the times of
Aristotle the pace of equality is growing and the
desire to avoid extremes of fortunes is becoming
stronger. Today, equality has become a new
political frontier that is to be reached. In the
past equality was considered as an offshoot of
exploitation,  economic and otherwise but
according to the socialist economists of the
present day, equality is considered as a
precondition of economic growth. There is a
saying among the economists to-day that we
must equalise till we do not hurt the economy
if the inequities that are found in the society
have to be brought down to civilised levels.

The agony and pain resulting from
inequality or inequity in the distribution of
income and wealth Is felt
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less in the prosperous economies because of
the fact that there is more social and
economic mobility in those economies. But
the same thing cannot be said of the
developing economies or the under-developed
economies where we do not have the same
economic and social mobility operating. It is
understood by all of us that society is based
on extremes of wealth is generally exposed to
periodic outbursts of discontent and it is
especially so in developing countries. It is
axiomatic to me that power follows property
and property is the classic symbol of
inequality. If political power has to be shared
by the broader masses, there has to be sharing
of economic power by the broader masses.
Political power and economic power are
linked together.

Some time back there was a very interesting
study made by Laydall research group and
they took for their study 25 countries. After
the study they reached a conclusion that only
five among 25 countries have stood out with
high inequalities. The names of these are
Brazil, Chile, India, Ceylon and Mexico. It i
obvious that in India the inequality of
property is far greater than in advanced
countries and it is even greater compared to
the other developing countries of the world.
And in India we are finding, therefore,
political power is being managed, controlled,
owned by a set of plutocrats and this has
threatened  harmonious and  peaceful
development. This also has eroded our social
and economic stability. Therefore, what is
required is to restructure our economic society
and to bring about reordering of our property
relations. We have to examine the present
legislation against this backdrop. We have to
examine it in the context or from the point of
view of whether the present measure will
fulfil the basic philosophy of equalisation
without hurting the economic growth or deve-
lopment. This ha; to be the yardstick to
measure the implication, the importance, the
justification of this measure. But before
examinir-T this measure | would like to dilate
on one point

Amdt.) Bill, 1971 22

Sir, some attempts have been made by-
some Members, including a few Ministers, to
create an impression in the country that fher,
is a confrontation and opposition between the
Executive and the Judiciary in the country.
The arguments and expressions used have
created a psychology of controversy about the
role of the courts in th, matter of
constitutional interpretation. To my mind it is
unfortunate. Sir, let us remember that both
Parliament and courts are the creatures of the
Constitution. It is the Constitution which is
supreme and it is the Constitution which hag
defined the respective role of the Executive,
tJhe Judiciary and the Legislature. Therefore,
ty say that °ne wing is thwarting the policies
of the other is wrong and misleading. The
Judiciary is expected to say what the law is
and Parliament is expected to say what it
ought t, be.

A TAFAAAN (IFLT F2W)
s, 8 O AT FT W gEIT T
WE | T IEET 359 W I@T AT |

‘350 (1) szt f ST Y 92-
ST ST i 7 qgl Tegata wmam
g1 wifra w7 @ s a3
grey feor o wfgeed ®§ @ ot
gt qafag avw & for, s f5
g wraor i aford g1, e e

F T HHGFTT AGT 7T F17
aforg wfasrl =1 93fqa F0F T
fam  fgdr  amer § afeEs

79 FrEEat 3 weEt
¥ far fog § f5 Sadmom
S TEAT & AATIH q ST A
gt fao T4 ff ardw §
gfemfaa 1 o 4, et @0 )

A1 gH §A ETL TF THIAE, AT
& oYz geafa =t gz wiesre sra 2
f& Tegafa wodr oF g F 79T,
OB F 7T A AAA FT AFA L (F
WTATNY W S £FAIF1 qg §H WY
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EIRER el
7 &, wafra &, A & s =g g fw
TEIfa ERT A F1E T AFLFT WEZA
arir fear & oan wd fenm 8, W
s T fer # A o awa oy ofered s
7 7 &1 78, weae # 3 & 70
SHRI AKBAR ALI KHAN:
Wt TRATCGE T GAT T )
w7 ag 79 qwg ofierd| 7 E & TE@ ar

Irrelevant:

TH T F F1 g9 aug agi fadaw
JEIT &4 g1 AHATE | qg F A
HrEar § WO |

MR. CHAIRMAN:
of order. It is not relevant.

| TR : { UF G AT
SRR W19 & o @I 1 Wi fge=T
a9H T2 ) § A0S 93 qJ@E, G
Euccll

st awfa &7 g foar 2, sash
LA g\ A wa e A gg faan g

W1 TARATTOAW © J A A7 )

"Where a Proclamation of Emergency is
in operation, the President may by order
declare that the right to move any court for
the enforcement of such of the rights
conferred by Part Ill as may be mentioned
in the order and all proceedings pending in
any court for the enforcement of the rights
** mentioned shall remain suspended .

ot aavafs &7 dm fan 2 1 3oy
gz g fam g, mafr o fedie @
4, MT T8 ¥ o fFmy
WS aTeas T 8, T8 Sfade ¥ wmdw
o am 77 )

ST THATCAY : § ag A0 qrgar
g o afasz & faar a1 781 | oo e
e q yaaw feemm, wEadE 40
farrd T i da ) ffase §
TaF1 waw frar & ar 7, o W
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faar & a1 v avg ag wfem §§ a0
CeAll

sy wwvafa : §7 wa7 s ag Wrae
TR

St TRATCA © {19 FGAT ST
& wex 1T wwen w1 fagwa a1 19
aff s 1, fiad AT 97 T )
Taq 7z A o ira T feam

ot qamfa : ag somEz &, @
faqt & F1¢ aed® T AT F1 AL & |

1t is irrelevant. Mr, Gurupadaswamy.

st wHATTEer o oxwmA, &
oregafsa § oTey syrERal & 7
AT 9% | & o0q 9 99 T @ E
fr wfqar &1 o wEffFsr 350 2
IR 77 Arfar

ot warafa ;& qg foar & 4

ot TRATLCI - § agg wed ®
g Fgar g 5o s wwA &
ardvgt # o {5 o a1 § wrer a2
27 78 w2 faar s @ & w98
oferes & 78 2 At w7 T AW WEA &
A &V T G A ACEATE FLAT GATL
faasfa 2 1S sm e fgas &
stf<dr gw Far wgd & wfafagw wevd
qfeadq %%, T8I F9 TAGAT &
diftwr #  dfggz s wEw
g v @ & wrr  dfge=
Farmman s fem g 13w T W
WA I ARY A9 FIA A WATET
B I

st erarafa : #4 quar sl 7 40
fir ag Tz & | WY WA s
4 SrEd | Y RqEETEy |

Hi Alogo Stoaawy (Wew w2w)
warafa 7T, qF aa § 75 9 |
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st gamfa @ fA o= aw
aey forar &, ara &fsq

Y Ao go Hagaw< : & vx 77z
FATE, OF e § @w g1 sir
sfaiz wgrmm & s fe.dawm fva
ZIud AT G A TEIE .

ot awala : gaer $1§ IE@ @l
2 qBA AT |

At TISHATCA 518 e 41 AT
AR EHEECE R i)
qEN 2, FTH T STOAT |

ot @wata oy afed ol aeme-
FATHT |

AU TRAATAN: 2457 FH o FH
ATFIL & Feaz A1 aprar =fgn, 5
faafa 211

MR. CHAIRMAN: Yes, Mr. Guru-
padaswamy.

SHRI M. S. GURUPADASWAMY:
Sir,...

o} TTAFATTAN : FIT AW FAL T
ITEAT T FHF

SHRI M. S. GURUPADASWAMY: | was
referring to the controversy created about the
role of the courts in the country. My friend,
Mr. Gokhale, is aware that the authors of any
law may have some intention, but the words
may convey a different meaning altogether,
and the courts are the authorities to interpret
correctly the meaning of the words. | want to
invite his attention to the famous words of
Lord Halsbury, Lord Chancellor of England
once said:—"

"My Lords, | have more than once said
that in construing a statute, | believe the
worst person to construe it is the person
who is responsible for its drafting."

I would only remind him of these words
with a view to justifying my
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statement. And there should not be any
psychology or impression created in this
country that there is  confrontation,
opposition, between the courts and the other
wings of the Government. Parliament has got
the power and authority to change any law. It
is always given to the courts to interpret these
laws. If there are judicial errors, Parliament is
there to correct these judicial errors or lapses.

Having said this, | would like to refer to the
various clauses of the Bill. Firstly—Ilet me
repeat—the present measure tries to support
and broaden the philosophy of equalisation; it
tries to make socialist objectives more
meaningful. It accepts, by implication, that
the rigid stratification of society posed a
threat to the social order. From this point of
view, the Bill is welcome. But it has got
various limitations. The first part of the
amending Bill deals with compulsory
acquisition or requisitioning of property by
the State. It reiterates the earlier accepted
norm that the State can do so if it is for a
public purpose and is done under the autho-
rity of the law. There is no change in this and
this has been retained. However, previously,
compensation was envisaged but now it is
sought to be replaced by the word ‘amount'.

Sir, here | have got some misgivings. | do
not mind if compensation is denied to
prosperous persons whose properties are
taken over by the Government. They have
enjoyed their fortunes for too long. And one
of the socialist objectives being to level off
incomes, we cannot afford the luxury of
giving the market value equivalent to the
property acquired from the propertied classes.
There, | am going to support the contention of
the Government and the purpose of the Bill.
But it will be different if the same principle is
applied to pigmy properties and small owners.
The Bill proposes to treat both the rich
owners and the poor owners in the same
category. The affluent owners are combined
with the non-
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affluent owners, and the same yardstick is
applied. Sir, 1 would like to pose this question
to the Minister: Where is socialism when poor
people are denied their property, and a fair
equivalent is not given to them? It also
introduces an elecent of arbitrariness.
Government can victimise the small owners
and deny full compensation or full value of
the property. | do not think it is the intention
of the Government to do such a thing. The
socialist objectives, | think, should also
encourage, support and protect the small
owners, and should, at the same time, draw a
line between the small and the big. Sir, | have
proposed some amendment in this regard. |
have said in the amendment that reasonable or
equivalent compensation has got to be paid in
respect of properties acquired which are below
the ceiling.

Again, Sir, the first part of the amendment
does not take into consideration adequately
the educational trusts. Sir, in India we do
require enormous resources for education.
The resources available in the hands of the
Government are not adequate. This requires
supplementary resources of the community. If
trusts are created for that purpose by any
section of our society, whether by majority or
minority, why should they not be treated
liberally? And for this purpose, | have given
another amendment. | have said in the
amendment that educational trusts belonging
to any section of our society should be treated
liberally in case of acquisition.

Sir, the most important and crucial part of
the amending Bill is its second part. It deals
with Article 31 of the Constitution. It tries to
give effect to Directive Principles contained in
Article 31(b) and (c). The Articles (b) and (c)
deal with distribution and control of the
material resources of the community to
subserve the common interest, and envisage
that the economic system should not operate
in favour of concentration.

The amendment proposes  to
constitutional validity to all legislation

give
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intended to give effect to these Directive
Principles. But, to my mind, the amendment
suffers from two drawbacks. Firstly, it tries to
revoke all the fundamental rights incorporated
in Article 19(1).

| heard carefully the speech of my hon'ble
friend, Mr. Gokhale, while he was introducing
the Bill. But | failed to appreciate his point. |
would like to ask him again what is the
relevance in bringing all the Fundamental
Rights under the purview of the Bill.

Secondly, Sir, the amendment does not pay
equal importance to economic obligations
incorporated in Articles 41 and 43. Here,
again, if the intention is to bring about
economic justice and to bring about social
economic transformation, obviously we do
want this dimension to be enlarged. That is
why we have brought in other Articles,
Articles 41 and 43, which cast economic
obligations on the government in respect of
weaker sections of our community. These two
Articles, which | have stated, deal with the
question of right to employment, right to
education and as-11 A.m surance of living
wages to the working class and so on. | would
lhave appreciated the Government if they had
brought before us a package of Constitutional
reforms whereby we wiH be able in the future
to bring about a structural, socio-cultural and
economic transformation. | do not know why
these aspects have been overlooked or left out
from the purview of the Bill.

Then, Sir, | come to the point raised by the
Minister himself that this excludes or takes
away from its purview all the fundamental
rights included in Article 19(1). What is the
relevance of this to the Bill? The fundamental
rights included in Article 19(1) deal with the
freedom of speech and expression,
movement, association . . ,

MR. CHAIRMAN: Mr. Gurupadaswamy, |
do not want to stop you, but there is a long
list of speakers.
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SHRI M. S. GURUPADASWAMY: | am
finishing, Sir. | would like to ask th, Minister:
what is their relevance here? They are not
related to property rights or property relations.
While we agree with him that property
relations have got. to be restructured, re-
ordered, re-fashioned, we do not want that in
the name of re-structuring the property
relations, we should abridge or cut down the
fundamental rights. They have no relevance at
all to the Bill. I think fundamental rights are
common law rights and are not contractual
rights. They are remotely connected with pro-
perty rights. And if these are taken away from
the purview of the Bill, my fear is that the
Government can become arbitrary and in the
name of cutting down property rights, it may
interfere crudely in the fundamental, basic
liberties of the people. Sir, we do stand for a
healthy harmony of democracy and socialism.
We cannot aflord the luxury of sacrificing
socialism at the altar of democracy or vice
versa. We believe in democratic socialism.
That is our concept, that is our philosophy.
And the basic rights, fundamental rights,
cannot be sacrificed at the altar of the
economy or the economic changes that we
may envisage. Therefore, Sir, | oppose the
provision worded in this fashion which
excludes or takes away the fundamental rights
from the purview of the Bill.

Lastly, Sir, the Bill deals with another
aspect, that is, "no law containing a declaration
that it is for giving effect to such policy shall
be called in question in any court on the
ground that it does not give effect to such
policy.” Sir, we are not in favour of this
amendment. It is already enunciated that all
acquisitions have got to be for a public purpose
and this is made justiciable. And one should be
allowed to question the justiciability of any act
of the Government. And till today the
Directive ""Principles were put in a separate
category, in Chapter 1V, and the main reason
for this was that these Directive Principles
should not be justiciable. And today the
Minister is say-
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ing the same thing. We do not want this to be
justiciable at all. One big difference between
Fundamental Rights and Directive Principles
is that Principles should be non-justiciable
and why is he insisting that Directive
Directive Principles are not justiciable, in this
matter? | would like this to be justiciable. I do
not want any distinction to be made between
Fundamental Rights and Directive Principles
envisaged in this Bill. The people should have
the opportunity of questioning the wisdom of
the act of the Government whenever they take
action under the Bill. An arbitrary
Government can take shelter under this and
impose its will, and there is no way of getting
out of this predicament. Therefore, | plead
with the Government that we should concede
the right of judicial review to the courts in this
regard. There has got to be a link a nexus,
between the action of the Government and the
constitution.

With these words | would like to commend
my amendments and | hope and trust the
Government will reconsider its stand and
concede some of the points that | have made
through these amendments.

oft Az far Awd)  (Trerear):
gamfa st, #fgarr d@wiga fados
faarerd wwga 2, o2 owd 43, fom
T 3, 29 fagors ¥ F97 727 TEFT
ST A% qvA g, 91T A AT FT 7T
Fe & fad & ore 9z fadgww s
TT BT A WA TR qWAA FA A
FIE Wl 7 7ET 1 4F  TEEFE T
FA W AT F AT FowEa & Fadr
ot T oSt ond & ooy a1 o Ay
fis Fma d@fem a7 wreran @ fade
BT | g7 A1 w@d a@T A AT
foar & f& o £1F 7 77§
fafam amai o< gew-wem wg HAT
@1 & g wnfeamme dweam & wmie
§ geta agr T &t @ dfaae aar
wigat 47, A g giEgTm A oFw oy,
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o 7T fag Hwrd
i &5 adrawon & wrwdr i gt
ot T gEw At Wi wafar e
afeadm w7 wravas & 39 afcfeafs
F1 fox & §ar a7 % forr s onfrrarmer
WA F AT F g et g€ oy

§ wt e fr &5 afrawor
F1 sz qifafzwet qifeads a1 &
T s v felt ddr & F2 Ew
atfafers arfedom &1 wde £ s
wFa &1 a1 A gw wErEat 51 faar
WATAT & FT A AT FIAAT FT
gavgeE 74 & wfawre ¥ afaq ¢ &,
saxfwdua ¥ wdfe z 4 gz ¥ a9w
aga g% a% fadare § A warad
IT FAAT T gr auw @y o awl &
HTITE 9T W OF AW § 0F v Fdr
Z IUFT IAA T qEAH ATAT | AT
W IT AwEH w1 I O fagw
ST & W fawre w7 A% wyar fqom,
gfze ¥ WA o faft sw g
fr &t garer way @ f faeft o7 1%
@ falt e ga Nifafess wfedom
T AT A I 61 A8 ST TG ET |
0F qF AT B . .

SHRI AKBAR ALI KHAN: We do not
agree with that.

off AT ("R AN ¢ F AMIHY
AT A R E, A ETE ) W
T ar gwea &1 wiforw #510

oF wEaT qEl orE o § amss
drarm @g |

ot AT g ot @ E

At g7 fag | @ faAr g
AT YTAT FIAT A184 & | &1 zafau
arrE W o g% foe g AT & e
93 wadr @ & s gt s
wTaT § #rE o G qorew @ Tf @
f formet fexfyeom wamem arc-an
fF &7 alt® & &l £ A w7 T
oF gATa TOET At ar, #fEw o=y

[RAJYA SABHA]

|
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A e S AFR A gE &Y, avewd
& arg w(orgw 3t avn A Qv b
forarit & a1 wd @ w7 gwA for
WET ¥ FEA AAAT, IEH G T
aqera faum & sn Hﬂ-.‘iﬁ’a‘, ar 37
SiEw & AT wig geAr wifeg |
IH AFTHE 0§ W IA FTAA ®1 AqTGT
F1 AT A, GUTT &, IAY Frafu Z oA
i HIE AT T AT IR FEEA  FC
&, g fe g srferre. & - arfeaciez
71, Arfsrefrarst & — ot Y oft mrferitz
& g wfaFwe 97 #1% 9Fw FwH w7
ar aiferaniz &1 39 wfgwre 1 af=3
FOA FT TAT 90T 771 71 grar | FfEa
w7 gud uF  sfiree wdwd A7
FAr &1, 77 gfqaw ¥ g gfegas
T & forq erqear @1, @1 gAw
wasa 7 at fw gEmd s e -
¥ F Al & A §, wfaww v 7
F¥7 o Sefudve fammen S awar 3
TF1 98 we% faae v 1 W 3as a7
safefesvom 8, Amw wyfefesan 2.
aifes sgfefissma & frswsr 3z
afasre gefaa @ =F0fEg |
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az aF 3% & fv 4% AwAan-
S w1 ower ww aEatrs fFan
a1 fawa oy @q Ty a1 W7 vFafas
qfaesr &1, 3% M T ITT G A0
AT qT, TLHL K1 IGH HAT 9T UF
adr 7@t A | wgy W Awg § fF
gty ®12 7 3F AAAAEIGA T 97
FT F1 ¥2 77 faan, faar ot wa=a
q% Tt fa® gfedm 1 90T @,
ag faet W gfer §-—1g w23 g0 fw
ZH ATMAT FT ESHT FI AHAL L&A
wga # A1 IATT AT 9T AT ay
s F1 ara—3faa 7@ & @i sfar-
A FTAFAAATTE | 7 AT HAHAT
g fr wre g ww Ad® 97wy wf
o gt £12 &7 oF T F7 faar A
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Fr= T mETeRt & fa I @@t ar
77 5T & 0w F1F 0F ) 9 9%
=17 a7 v fo oeft a7 & ororeeza
Fant i fmgg w7an w21 8, 5o w@r
g—vm feg gad) qemew 9Ry 7 &
w1 HiIX gw uF afowefeg wew T
TTHT AYF 6 o] A IAH! T TLATHT
T FT F, WAL AW T FT 4
ST0ET AT A1 GH I A # F0E AT
aet frar 727 21 Bfss mrnfas =g
qEH G AWl ¥ STl 71 06 AT
SE0 | WX AT w7 e o,
FIS qF, T W TAT AT AR /T AL
YT | T T TAAT I STTHEH
¥ o7 fegn vt @) & oz ard
| FT wFar g | satan § 73 guerar
i St oF AN T WH 0T 7 59
SFIT F whesAw F feo T w,
7z fwdt @ swe & At wwr
AT WFAT AT\ TR HCRTX FEITHAL
¥ BHAT 9T waATAal #1217y frean w1
w1 HfgwT 3T #7 AAY F @ a7
TEl AGAT ATE ' A3 T AT TOEAl
&, a1 & Fg =g g i ag wiiemi
F1 "wfaww 2 orfearde g eq
HfOFT FT GHTC FTAT AT & A1 A
faefT S%1T FT HTAT FET 7T F1E I
fegeans 721 &1 2 | wiey & awman g
fF s gw FEETE FI OWE 9%,
FERTA F7 AL 0% A% ¥ 99 A2
framem war, ewfet wmEy oo
9T UHITT WeE FEAT ART # A
TR TIE T TERT gW TAE] (AFET W
ax d—famw avg v e
afir FIE T 39 TUWATIHANT 7 AR
i fam g wlrw § 7 & o &%,
A TET W FT TCAT AZT &, AT 981
¥ g SO T T TEA W N FOA
¥ fao Farz £ 1 Whew o st 4
HTFTT GF FuiEAT w1 w027 & A o
Tur ¥ WY WO AFATE F A H

|
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ag T AW F1 AqTE B, IAH HAA
T3 F1 4lz 78 BT 7@ w7 L) Agh
T FAT 4F TATATZANT T T A 0F
TFAIE g% TG AT AV FEA WO 4%
& SO wd w2 gu 1 wEA) 9 fady
& oT mafer & w7 @ ag @faam
dutaw fadas ord & AT &7 W
AR FIAT § a9 aF f ww oFw
B FT AT TG FL qFAT

THE oA ag Atasre faar aar,
wfa & 99 9T F197 479 ww7, 5
ITH FA T WAGT  IAFT 39 AEN
gEAY, A1 7 FHGGT § T A 5
#Y7 rs 7T - d1 8 @ e smmd
T%a | uhmag s fF smredl
% AT & §, at fawr w1 #) 2eq
& wfgsrdl 7 warael & df9a w7
i ot wpre & us gHnfew g
#, OF FIEZIEAUT 10 A0 7 T H
i fowm Fi€gwa F  safewdr
HT AT SHAFATE, A FHA &1 AT ¥
faw a=re af &, ot s9% whywe &
afaa w1 Farfy sfea 4@ 2 s
T T ARG § 9T ATAHC FI, AT
oo wifeder 19( 1) (T%) &, 9% wifzws
F1 IHF aT< § ATET FT, 32 HITFT
q¥ sifaerr & HIX A FE 3 ez
F R 97 OF arar 9T F9F @
gam g st @@ g sifEn qm)
g gfasr w1 df"d qoaF7 gag
as groor fo & O ‘swa & wree |
UF HEAT E1 AT ) HA HIT OF
HZHEE AT FG & A7 A0a7 U747
AT gwT(gInd 9% qufaEr & f,
Al gwdl wel 39%r fImre awan
ifed | 92 AT AT F9TT aNg AT
TET @Y, T AF ATAATEHAT A T
uF gwifgiwy & faan, a1 ‘awe F
araa ® oaF geefrda & faar w7
wad & wfaer & g garadt ¥ el
7wl B AT AT, a1 7z faet
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it ®saw fag Werd T F afad FT A7 oTAE ¥ e

gFT & At GF AT A "Far
&

‘aFTS AT WIHAT TF ATIHIA2T
FH Z "FAT ¥ TH qFT F Y
qTHA FATAAT F ATAA A 9L §F AT
FT TRIfYETT WATAT  HAFA: A A |
fisr q 577 aF gw I F1Ia F hEAT
A F7 @ ad 7% gt 1 fafeaT sq
& aizer 19(1)(7) & W 97
{ a1, 59 9FC & A7, 79 9517 F
afradq & WA @ F7 faq W #,
X AF7 awaAr § Arfewe 19 F geada
T AT FAAT F7 97 GITAAT & AEL
T fadr g7 F AEifaa g o
wEAT § | @i A@ 9T /T 997 F
wfaare &, wfv F, naadem 71, Fege
wyEAly #1, eFifauaa ovs gfqrg
T a7 gfgw? & 97 @ w7 &
O FUETHES TEEH | FT weeriee
WL F aFAeT # Aw fret sfses
#1 feaavwm, g #za1 o wigifeea
fafawew &1 awy #37 ¥ far go @7
FAT aqAr ¢, ar fisr 3F 2, fage
warg) 7 feasrtora fzar a1 9w fesavom
F1 A TR 3 9T T 9w 2,
a7 fegevom &1 47 IFH #Er TMT
#oaal far @ g4 arT #1 g FeE
¥ fau wrr gzea & 9 w1 dA17
|t agr ! e wmed WA # fa
gt fegddom aifo & &1 wrmr
sfagre &, sfey afsea= & grer frar
anr 7z feaeriwa e zrevfe fafarsy
®1 AT 337 T foq 47 3197 97 & W
zafan  wifess 14, mwifzms 19,
wifzae 31, F1E 39 T 0 &I Z19,
& s g g wfawre srafaa s,
I8 UF WFT A AWEAA T g
TR WA ST AFAT | qoa ¥ wead
w1 far wr wifas sfase & osad

ZRIT |

AT (A o7 THETEREAHT AT A AHA
war fF qrEf &7 a9y 7w o
Fev #et (v qifas gofa & arfaa
17 fag=aor & 24 Tar 97 717 3TE
AT & HEAFTL FAAF7T R TFAT
aed ¢, § 37 339 & qgua g | afww
TEl FRAFON AF T, 9T HTURT
qE F9 FT HEEHAT 9T ARAT E
faedft v afems o9 % faq 91 -
FIO AT UFA & fqw F s arET
qefa W17 w9 AEeEaHt § §o
A S AT Wt § OF 9T W
fewmims g =nfae | wa 43 & &
TH FWIST F 909 ( Time bell rings )
§ w157 @E ) WL AT HTH
feamhom wEY & @iy war s @% fw
FAzed wR ATER HIT FHIGT AE
4 F1 VA4 % foq fqar o= A=
o1 F a1 § gi7 afsww 7o F &
ferar <T9 ATRT O3 HI AT | T AT
s s oz wmn fafezamT 78 2
M7 zw fFaar &1 aet fagia § omam
qT STATEA 24 FI RIOGT FL, A T
aagifas =T o w5 A
TR FETAIT H1 LF & fan aAriaer
TE T a3 aw wEa § far i wrer-
g7 sd fam sl 0 AT gE
a1 gz "fqar daad faags wga
&\ 98 B2 Fi o7, w9 werfa e g
a wfa £ Jwr F weda w1 Frer
wfw & & 67 7 e ¥ fdt awre
F gl 1 qrfggE @ qfEue
qMaT 0 Ag 7

. wfaq & swaar g fr mz Frars
7q 3, 4g fAgaw 3w v qmi a7
geary # atar fagas 31 gy
BET aEld H1T gaEr B a4y
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9 FT AT TLFTT AT AT T WL AHE
F #1949 F FTT qT UF AT TZAT
¥ WTAIT 97 AT o wEAT § AT 43
777 A fag &1 = w7 #gr a1 s
Tz FTATOT FEAT 9T AAT TAAT AIET,
™ & fax of3 agwa & wASAFAT
CAL L 1 e 1 B U A R
Swd % Wit 57 " AT qifeA s
fr=n 73 T W mwa FAE AT
TEuA T WA 97 F1 TH WAL H
AT F44 FI AT Far a4 £ 1 g9 fan
W7 TF §T  FTALAAT T OANITN TH
dfaam g7 faggs & T g,
a7 A% gz qtram g a7 fadas w39
4y AwresAd & i q faeer
FEOT AF &7 g9 731 g0, 4% I
§ W q7FE F grg F awfeew wfaT
FOATE W17 B3 F 017 0T 7AT 347 |
AT & gEwt faig %@ § oW
®1 | 54 a% & 37 50 ifed T fwar
ST HIT TH § 57 sqaeqra} 1 qA147
7 faart st o 921 & 213 A ) gEIfA
q avaeg TEAT 21 wgemarE |

SHRI JAISUKHLAL HATHI (Gujarat): Mr.
Chairman, Sir, lhe Twenty-fourth Amendment
of the Constitution has been passed and it gave
to Parliament the power which it had lost as a
consequence of tfie Golak Nath case. Having
got that power back, it is but proper that
Parliament should go ahead with enacting
legislations for social and economic progress
and for such progressive measures as are
necessary. But in doing so it is necessary that
Parliament should be armed with the necessary
powers and the experience in the past has to be
taken into account.

It is nobody's case that there is any
confrontation between the Judiciary and the
Legislature and it is not also the intention to
say that hecause the Judiciary has given
certain deci-
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sions the Constitution is being amended. But
certainly as the Judiciary has a right to express
its views, if the intention expressed by
Parliament is not properly carried out 'or
understood, then Parliament equally has a
right to reiterate by way of amendment of the
Constitution as to what the intentions are.

The first important amendment that is
sought to be made is the substitution of the
word "compensation” by the word "amount".
This article 31 has a long history. If we go
back to the year 1950 or to the day from which
the Constitution came into force, several
measures were taken for land reforms, for
agrarian reforms, for abolition of zamindari.
Other social measures like taking over of
management of commercial undertakings and
industrial undertakings were taken. Measures
for settling displaced persons were also taken.

Earlier, before th, Fourth Amendment in the
case known as Mrs. Bela Bannerjee's case, the
courts held that compensation would mean
"just equivalent”. Now, the word "just" is of
an American concept. It js found in the
American and Australian Constitutions and we
had deliberately omitted the word "just"
because by compensation we do not mean the
existing market value but certainly to
compensate. But because they were free to
hold that although the land acquisition or
acquisition in West Bengal was to be paid at a
price prevailing in 1946— and the Act was
passed in 1946—it was held that as no market
value had been paid and, therefore, the person
whose lands were taken was not properly
compensated; as it is not just and equivalent.

Now, in England also you will find that it is
not the market value that is insisted upon. It is
a more democratic country. Parliament is
there. There, the Town and Country Planning
Act, 1944 provided that compensation may
be paid on the basis ol
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[Shri Jaisukhlal Hathi.]

the value prevailing in 1939. Although the Act
was passed in 1944, the compensation was to
be paid on the basis of the value prevailing in
1939. There was no agitation of the kind.
Similarly, if you want large chunks of land,
and supposing a man in Delhi has purchased a
land three years back @ Rs. 50 per yard, and
now you want to acquire his land, the actual
compensation would mean the value which he
has paid plus anything by way of interest. That
would be an adequate compensation. That was
why the Fourth Amendment Bill was passed
in 1955.

SHRI A. D. MANI (Madhya Pradesh): We
have also a similar provision and the .

MR. CHAIRMAN: Please, Mr. Mani, do
not interrupt.

SHRI JAISUKHLAL HATHI: | know the
provisions. In 1955 the Fourth Amendment
Act was passed. The same kind of atmosphere
grew up when a provision was added that no
law fixing the compensation or specifying the
principles on which the compensation would
be given shall be questioned in a court of Law.
There also this kind of apprehension was
expressed and they said that now that the
courts are debarred from reviewing the cases
or where judicial review is debarred, the
Parliament can give any compensation that
they like, fixing the amount in any manner that
they like and. therefore, it wiH be a kind of
confiscated nature.

That was not the position here. At the
outset some reactions took place and so much
so that the Judge of the Supreme Court of
America also made a similar observation.
Justice Douglas of American Supreme Court
observed thus in his revie, of Indian
Constitution—

"Whatever the .cause. the 1955
amendment casts a shadow over every
private factory, land or other individual
enterprise in India. The legislature may
now  appro-
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priate it at any price it desires, substantial or
nominal. There is no review of the
reasonableness c¢f th amount of
compensation. The result can be just
compensation or confiscation dependent
only on the mood of Parliament.

If the Parliament appropriates private
property for only nominal compensation
the spectre of confiscation would have
entered jn India contrary to the teaching, of
our outstanding jurists.”

That is the,review of the Indian Constitution
by Mr. Justice Douglas. In England, the Acts
of Parliament are not being judicially
reviewed, but still they have trust and
confidence in the Parliament; that the Parlia-
ment will not go mad 0 as to confiscate
property of everybody without due
compensation. Here also it is a question of
trust and confidence. After all the people who
are going to pass legislation will be the re-
presentatives of the people and when any such
Compensation Act is being passed, certainly
the law that is provided wiH ensure that the
interest of an ordinary man, of a common man
is being protected. In fact, we have a provision
in the Constitution itself which is not being
amended.

If one looks at article 31 (2) proviso it very
clearly protects the people for whom we have
the greatest anxiety. It says-

"Provided further that where any law
makes any provision for the acquisition by
the State of any estate and where any land
comprised therein is held by a perso* under
his personal cultivation, it shall not be
lawful for the State to acquire any portion
of such land as is within the ceiling limit
applicable to him under any law for the
time being in force or any building or
structure standing thereon or appurtenant
thereto, unless the law relating to the
acquisition of such land, building or struc-
ture provides for payment of compensation
at a rate which sihall not
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be lese than the market value thereof."

After all, the laws will have to be passed by
this House or by the Legislature and where
there is a law to be passed, as Mr. Bhandari
said, for avoiding concentration of wealth
there will be no question as to the amount of
compensation.

SHRI C. D. PANDE: There is a difference
between an ordinary law passed by Parliament
and amending the Constitution. Whatever
change you make, will it be governed by the
laws of the land?

SHRI JAISUKHLAL HATHI: I would like
to go on with what | want to say because the
time is very limited.

MR. CHAIRMAN: Clarifications could be
given by the Minister.

SHRI JAISUKHLAL HATHI; | am here
to express what | feel about them and I feel
that whenever a law to avoid concentration
of wealth is being passed, naturally there will
be no question of giving adequate com-
pensation or protecting the Fundamental
Rights. ~ The Fundamental Rights are not to
be used as weapons by those who have vested
interests. In fact, the Directive Principles
of the State Policy are  the  guidelines to
the Government of the day to govern
the country in a particular way and the
two articles that the Bill seeks to amend

to-day are the most  important  ones.
Therefore, ifwewant to go ahead with
social, economic and progressive  measures,
it wiH be necessary to make legislations

whereby we are in a position to avoid
concentration of  wealth, we are in a
position to see that there is equal opportunity
of employment, we are in a position to see
that the natural resources are available and
are not concentrated in a few hands. Therefore,
it is not that the Directive Principles are
merely a piece of decoration in the
Constitution. That they are not
justiceable does not
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mean that they are there to  just show
how magnificent our Constitution is
containing beautiful ideas. They are to be
implemented and if in the implementation of
these, there is any kind of hurdle or obstacle
the Parliament is there to remove it but let it
not be understood that it means disrespect to
the Judiciary. It does not mean so nor does
it mean that there i; any  dispute with the

Judiciary. They are there to interpret.
but, as when the Fourth Constitution
Amendment Bill was moved, tha Home

Minister very clearly said, we would like to
releave the Judges of the necessary
embarassment that would be caused to
them by interpreting anything that we say.
Here also the Law Minister said that.

After all, if we want the Judiciary to
remain  independent—and we do want the
Judiciary to remain independent, we do want

their dignity and  respect should be
maintained— then in the political field it is
better they are kept out and, therefore, it is
that the word ‘amount’ is substituted.
(Time-bell  rings).  The other things the
Law Minister has explained, and since you
have been pleased to ring the bell, | wiH not
say anything more, except to say that | support
the Bill.

SHRI M. C. SETALVAD (Nominated) :
Mr. Chairman, | have great pleasure in
welcoming this piece of legislation and my
comment is not on the fact that it has been
brought in by the Government but on some
parts of it, on some of its provisions. You wiH
remember, Sir, that | welcomed the Twenty-
fourth Amendment Bill and was happy that
powe' has been restored to Parliament v amend
all parts of the Constituttsr-including tbe
Fundamental Rignip. But the power to amend
has to De exercised with care and circumspec-
tion.

Coming to the Bill, the first part, of it only
brings about a change which was really
intended to be always there by the framers of
the Constitution. When the framers of
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[Shri M. C. .Setalvad.] the Constitution used
the word 'compensation’ and the words
principles .... etc., as is shown by the debates,
they  meant Parliament to be the supreme
authority to fix the amount of compensation.
But that was not the view which the courts
took. Then, we came to the Fourth
Amendment arid we tried to amend the clause so
as to make the intentions of the
Constitution-makers clear. | had the privilege
of participating in the discussions which led to
the ,d°pti°n %" the language of that amendment,
and we thought we had made matters clear
enough. Even sothe courts wavered after
the Fourth Amendment and the reason was, of
course, the use of the word ‘compensation'.
All that this Bill does or proposes to do is to
eliminate the word ‘compensation’ and
substitute  for it  the word 'amount’, an
amount which may be fixed by the legislature.
This was always the intention, from the very
inception of the Constitution-makers made
clearer by t'ne Fourth Amendment.

Coming, to the next part of the Bill, it is a
small amendment which brings about a change
in the law as laid down by the Bank
Nationalisation case that the condition of rea-
sonable restriction in the acquisition of
property in addition to that of public purpose
should not prevail. That idea is a welcome
change for the ver, word, ‘public purpose’'—
and it has to be a public purpose for purposes
of acquisition—imply a reasonable purpose
and, therefore, the restriction imposed by the
acquisition would necessarily be', a reasonable
restriction.

But when we come +o the third part of the
proposed Bill | feel a great deal of difficulty. | am
one with those who have framed the Bill in the
intention which they profess j and which | am sure
they have of giving primacy to the Directive
Principles over Fundamental Rights whenever that
becomes necessary.
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No doubt the Constitution has pro
vided that the Directive Principle*
shall not be justiciable. But in the
past our  Constitution-makers— in  the
First and Fourth Amendments did
| not hesitate to give primacy to the
Directive Principles in the matter
of land reforms when it became
necessary. You will remember, Sir,
that article 31A was enacted in order
to conserve and promote  the land
resources of the country. It was
clearly a purpose denoted by article
39(b) of the Constitution. So, this
is not the first occasion in wihich it il
proposed to give the Directive Princi
ples primacy over Fundamental
Rights. But are we proceeding in
the right manner in giving this
primacy to the Directive Principles ?
What did the Constitution-makers or
those who amended the Constitution
do when they amended the con
stitution and  provided for article
31A? What they did was to con
cretely lay down certain ideas which
were germane  to land  reform, land
conservation and  agrarian  reform  and
embodied them in the Constitution
itself. Having laid down those con
crete  purposes and concrete objec-
tives, they said: If you legislate in
regard to these concrete objectives,
such legislation will be immune from
objection on the ground of infringe
ment of certain  Fundamental  Rights.
Now, that is what, in my view,
should have been done in this case
also. Articles 39  (b) and 39(c) are
worded rightly, because  they are
matters of State Policy in vague
and  general language. They
cannot very well be subjects of legislation. They
would have to be concretised, and surely it
would have been very easy for a Parliamentary
Committee or for Law  Commission which the
Government itself has appointed, to concretise
these ideals and put them in the shape of
principles whiclh could be easily embodied
in legislation. Having amended the
Constitution  accordingly, and put Article 31C
in such form, legislation in respect of those
matters as under Article 31A could be made
immune from such Fundamenta
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Rights or the application of such Fundamental
Rights as may be provided in the article.
Then, you would absolutely be on safe
ground, the constitutional amendment itself
pointing out what concrete ideas would
prevent, for example, concentration of wealth
and so on. The Legislatures, acting on those
principles, would themselves nave a safe and
certain guide to act upon.

What | do object to Parliament abdicating
those functions. These ar, matters of general
and Central interest. What is, after all,
contained in Article 39(b) and (c), broadly
speaking, is economic and social planning.
These are essentially matters for Parliament
and not for State Legislatures. These are
subject-matters of legislation in the Concur-
rent field and surely Parliament should lay
down the subject matter of these laws.

It is not derogatory to the States to say that
the States have not yet attained that
experience m democratic institutions which
the Centre has. Tt would be, therefore,
difficult for the States really to formulate
these principles with certitude. It would not
difficult for the Law Commission or for a
Parliamentary Committee at the Centre to
specify them and lay them down. Some of the
States have not even been functioning. The
administration of some of the States had to be
taken over by the Centre. Are we then going
to leave these State Legislatures to formulate
principles from these vague generalities of
Avrticle 39(b) and 39(c)? That is my objection.
I call that really an abdication of a respon-
sibility which really rested with Parliament, a
responsibility towards the whole country,
beeause these are the objectives which the
whole country has to aim at and work for.
Therefore, heartily believing in these objec-
tives, | say this manner of approach is wholly
unsatisfactory and should be corrected.

Lastly, my objection Is to the last clause, ih
the proposed Article 31C There, we are
making a departure from the basic concept of
the Constitution.
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I am referring to that provision which makes a
declaration, by the State Legislature finally
and conclusive and debars the courts from
examining the legislation to see whether it
conforms to the principles laid down in
Article 39(b) or 39(c). Surely, we cannot
import such a wide and sweeping clause in the
Constitution. No other article in the
Constitution has such a provision which
destroys what has bee, really the basis of our
Constitution, namely, judicial review in the
rule of law.

Mr. Chairman, these are my broad views
on the subject.

[MR. DEPUTY CHAIRMAN in the Chair]

SHRI M. RUTHNASWAMY (Tamil
Nadu): The first consequence to the 24th
amendment to the Constitution which was
passed in the last session is this Bill which
erodes into the right to property guaranteed
under the Constitution under sub-clause (f) of
clause (1) of article 19. I grant that no rights
are absolute. Rights are subject to the
safeguarding of the interests of the society
and the State. Even the right to freedom of
expression, the right to preach or propagate
religion, etc. all these are subject to the
requirements of public order. Granting that no
right is absolute, even the right to property is
not absolute. | cannot agree with the main
clause of these amendments, which
substitutes the word ‘compensation' for
acquisition of property for public purposes by
the word ‘amount'.

In no law of nationalisation, even in
socialist countries like England or Germany
under socialist democratic influence, is the
right to just compensation denied. Mr. Hathi
congratulated the makers of our Constitution
on dropping the word “just" before
compensation. He seemed to think as if he,
his party and his Government had abrogated
the idea of justice in regard to property.

What is this word "amount™? | must
confess it is a great legal invention and an act
of legal wizardry. | do not know who is the
chief artirt
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[Shri M. Ruthnaswamy.] in the invention
of this word "amount”, whether it is the Law
Minister or the Minister of Steel and Mines,
or perhaps the combination of both. Thsy
have invented this word "amount”. | hope and
trust our Attorney-General has not been
dragged into this unholy alliance.

Now, what is amount? Does it mean
amount of money, so many rupees, or so
much pounds or ton'nes of grain, or does it
mean...

SHRI C. D. PANDE: Shares.

SHRI M. RUTHNASWAMY: .............
shares or is it to be only a few words of
consolation?

SHRI MAHAVIR TYAGI (Uttar Pradesh):
May | inform my friend that the word
"amount" according to the Oxford Dictionary
means "come to" if it is a verb? Here the word
"amount” is used as a noun which means
"Total to which a thing amounts”, "full
value”, "significance" etc., "quantity”, "as a
considerable™ amount of money. The word is
meaningless. Amount of what?

SHRI BHUPESH  GUPTA: Even
tomfoolery.

SHRI M. RUTHNASWAMY: It is left to
the Government to specify what "amount”
means and it will be reviewed by the courts of
law. These amendments have always been
advocated on the ground that they are
necessary for promotion of economic and
social progress and is a war against poverty.
But this looks very much like a war against
properly.

Property has been recognised from time
immemorial as one of the expressions of
human personality, or something which a man
acquires by his labour. And laws have always
guaranteed this right to property and its
enjoyment. Some laws have gone to an
extreme extent as the Roman law, for instance,
which gave the right of using and abusing. But
more civilised governments have guaranteed
the possession of property, enjoyment of
property and the right to acquire property in a
just manner. It is an expression of individual
liberty.
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So. this amendment amounts to erosion of the
right to liberty. Right to property is a right
which expresses individual liberty.

12 NooN

In the last debate o'n the Twenty-Fourth
Amendment, the Minister for Steel and Mines
said that these amendments were necessary for
the promotion of social and economic
progress. When | argued that the Constitution
was not against any proposal for the
promotion of social and economic progress,
the Minister for Steel and Mines said that he
did not object to the Constitution as being an
obstacle to progress but to the Judges as being
an obstacle to progress. Then way was the
Constitutional amendment necessary at all, if
the Constitution was not an obstacle to
progress? And now the Judges are being
confronted against Parliament. | think it is
very unfair to bring about this confrontation of
the Judiciary against Parliament. It reduces the
esteem in which the Judiciary is held by all
sections of the people. And if the Judges are
against this or that proposal for social and
economic progress, as he argued they were in
the Golak Nath Case, well, a succeeding set of
Judges might overthrow the decision i"ri the
Golak Nath Case. He himself cited the case of
the Supreme Court in the U.S.A. where one
Supreme Court declared certain proposals, the
New Deal policy of President Roosevelt, as
being ultra vires and a succeeding Supreme
Court restored the validity of those proposals.
Why then didn't the Government leave the
Supreme Court here to correct its own
mistakes? Why should it come before
Parliament and  bring about  these
Constitutional amendments which erode into
the Constitution which is the fundamental law
of Ihe country?

Then again, another great invention to the
credit of the Government in regard to this
matter is that the Directive Principles of State
Policy should be allowed to override
Fundamental Rights. Now, Fundamental
Rights are an integral part of the Constitution.
They are subject to judicial review.
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There is a safeguard against any abuse of the
Fundamental Rights. But the Directive
Principles of State Policy are directed to the
State, and "State" is defined in the
Constitution as being the Government and the
Parliament of the Union, the Government and
the legislature of the States. "State™ does not
mean to include the judiciary. Now, the
Directive Principles of State Policy are going
to influence the very Constitution itself. These
Directive Principles of State Policy should be
put in tablets in Ministers' rooms so that every
day they may be reminded of their duties.
They may have to spend sleepless nights.
Very few of those Directive principles hav,
been put into legislation or administrative
action. There is one Directive Principle which
directed the Government to achieve total
literacy or total primary education within 15
years. What has become cf that Directive
Principle of State Policy? It is being treated as
a dead letter because all this social and
economic progress does not depend on
Constitutional amendments; it depends on the
policies of the Government. They depend on
the plan, they depend on the financial
resources which they ought t& collect and
consolidate. They depend on the table of
priorities which they give to their plans. They
are not able to do any of these things, and,
therefore, they come before Parliament and
seek constitutiohal amendments. This is a very
important moment in the history of Parliament
because it is not open to erode into a very
important right, a right which lies at the
economic and social activity of the individual.
It is because of the right to hold property and
because of the desire to hold property—some
economists have called it the magic of
property—that all the history of socio-
economic reforms has heen achieved. And it is
this right to property that is being eroded.
Therefore, | oppose this amendment.

SHRI BHUPESH GUPTA: Sir, the very
first question that w, should ask ourselves is
as to why there should be such a hue and cry
over this proposed Constitution Amendment
After all, it seeks to restore the old position

[7 DEC. 1971]
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as it obtained at the time of Shantilai
Mangaldas case under the Fourth Amendment
to the Constitution and before the bank
nationalisation case. It is the bank
nationalisation case which | think has; made
this Amendment absolutely essential to get
over the new difficulties and handicaps
created by the Supreme Court judgment in the
Bank Nationalisation “se and the position
taken generally by the Supreme Court in
matters relating t, socio-economic reform.
On, should have thought that since we are
restoring the old thing which Parliament had
sanctioned and there was no controversy
earlier, we should easily reconcile ourselves
to the task of setting things right. Unfor-
tunately, however, there has been a very
strong opposition coming to it initially from
the side of the Swatantra Party, Jan Sangh,
and others. Shri Rajagopalachari went to the
length of saymg in an article which was pub-
lished in 'Swaraj' that the Congress Party, the
Communists and others are out to destroy the
Constitution. Between 1955 when the Fourth
Amendment to the Constitution was passed
and the Bank Nationalisation case in 1969,
that is to say, during the fourteen years or so,
we did not come across such noise, such
hullabaloo and also the scaremongering T;alk,
in any quarter. Then why has it become
necessary today for them to raise this big
noise? Not because constitutionally or legally
we are doing something absolutely shocking
for them or very dangerous, nothing of the
kind; they are afraid because of the change in
th, political picture arid landscape i'n the
country. Then the Congress Party was a sort
of monolithic consisting of a whole number of
reactionaries, easily wvulnerable to the
pressures of the vested interests. Today, the
situation has somewhat changed even in the
Congress Party. Some of them had left the
party; others have taken positions which are
relatively progressive compared to the past
and generally the radicalisation among the
masses which is reflected in the ruling
Congress has made them apprehensive that as
a result of the
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[Shri Bhupesh Gupta.] popular pressure, as
a result of the rising trends in the democratic
movement, a radicalisation of the masses,
perhaps now there will start a new chapter in
which even the ruling party will be obliged to
undertake certain socio-economic measures of
an important nature striking against the vested
interests and meeting out, to some extent, if a
limited way, social justice. It is these political
fears on their part, their narrowness, their
sectarian interests, their selfishness and their
political affiliations with the reactionaries
which have led them to the present position of
opposition to this Bill, It has nothing to do
either with law or Constitution. It is really a
politically motivated opposition and | do hot
blame them because .

SHRI C. D. PANDE:
position?

SHRI BHUPESH GUPTA: | did not disturb
anybody while speaking. Wheh they see
people marching forward in order to secure
social progress, redressal of their grievances
and to bring-about certain changes in the
structure of our economy and society, these
vested interests and their political touts, of
whom there are many in the country, are
naturally afraid that something may happen
which will jeopardise and endanger their
paradise. That is why this opposition has
come.

So far as political and legal arguments are
concerned, these laboured points are being
made only to confuse them and ridicule their
ideas before others and, in the bargain, to gain
something. Many on this side are so
thoroughly dispirited today that not only they
are calling Shrimati Indira Gandhi "Joan of
Arc", but also supporting this measures. We
welcome today what they are doing. Whether
it is justified or not is a matter ot opinion. But
we will count their votes because their votes
will bring in two-thirds majority without which
we cannot pass a measure of this kind. This is
the first point.

With regard to the measure, we welcome it,
wholeheartedly, | must say, and you will have
noted we have tabled no amendments
although it is

"Are you in that
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possible to improve it. It is possible to make it
stiffer so far as vested interests are concerned
and to attack them. But we have not done that.
I understand that our Marxist friends are doing
that. " If they are accepted, then the Bill will
have to go again to the other House in which
case | do not know when the Bill will be
passed.

There was an offensive against this measure.
Three amendments came suddenly. These
amendments wanted to emasculate the measure
and make it somewhat agreeable to  the vested
interests. It goes to the credit of the Congress
Party members and some in the Opposition,
because our concerted efforts have succeeded in
persuading the government not to yield to  tlhe
pressure of vested interests with regard to at
least two (1 the amendments. We also thank
the govern-meht for seeing 'reason in what
we were saying.  This Bill is only an em-
powering measure to remove the Constitutional
obstacles. Whether we shall use it or ngt is left to
the future. The future will be shaped not as we
say or as we think. It will be shaped by th, mass
struggles and movements outside in  which
the  progressive forces belonging to all Parties
must unite to bring about necessary changes in
the line envisaged by the present Constitutional
amendment. By passing this measure,
automatically we do not get whatever We want.
"We do not get nationalisation of oil companies
by this measure. We do not g* nationalisation
of non-cokihg coal mines by this measure. We
do not get the 75 monopoly houses disbanded
by this measure. What is more important for
us isthe struggle for progressive changes.
This measure will enable us to overcome the
barriers created by the Supreme Court's vulgar
and distorted interpp iation of the Constitution
rejected vy life itself and by the electorate of
the country. This is what we are doing.
About Judges, if | may say so, | would like to
say this much.  Some of you may be Judges. If
Shri Mohan Kumaramangalam had not come to
the Treasury Benches, and Is not whispering
te Shri Om Mehta, he might have Been todSy
sit-
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ting as a Judge of the Supreme Court. Shri
Gokhale was the Judge of yester-day and
politician of tomorrow. There are some
eminent lawyers who may be Judges
tomorrow. Sir, as far a3 Mr. Mani is
concerned, he will never be a Judge nor an
accused . . . (.Interruptions). Sir, our Judges
think that all the wisdom of judges from the
days of Manu to Mohan Kumaramangalam ar,
concentrated in themselves and in the
Treasury Benches.

SHRI AKBAR ALI KHAN:
do you think?

SHRI BHUPESH GUPTA: | don't think so.
Therefore, Sir, we do not want tc give this
"privilege to the judges. These ar, matters not
of law, but of social change; not of jurispru-
dence, but of politics; not of interpretation, but
of decisive political and economic action; and
riot of judicial wisdom, but of people's
democratic rights. Therefore, Sir, they should
be settled in tht life of the nation and they
should reflect the life of the nation, and the
Constitution (Amendment) Bill only helps us
to do so. Whether we shall do so or not re-
mains to be seen. | hope these things will be
done and follow-up action taken. Now, Sir,
this is the proposition.

Now, Sir, with regard to som, of the things,
I must say something. Many arguments have
been given and | do not know whether |
should give arguments to counter them. This is
patently obvious. Sir, som, people are saying
that it is a Communist measure. Nothing of
that kind. Even the Communist Party does not
want the abolition of property as such. Sir, |
incite your attention to the Election Manifesto
of our Party and | am glad that this measure
falls in lin, with what weTiad state- at the
Time of the election.

Naturally, Sir, what they say with
cowardice, we say with courage. But | do not
blame them. It i better to say rather than not
say at all. Sir, here is what our Manifesto
says:

"The Fundamental Rights
should be so amended as to

Then, what

chapter
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provide for a wider range of curbs and
restraints on monopolists, big landlords and
other vested interests including the right of
the state to nationalise their concerns and
other property with which they exploit the
masses and build up their economic power,
without compensation. When Parliament or
a State assembly decides to pay any
compensation, it wiH be for them to decide
in all cases the quantum of compensation
and also the manner of payment. The
Supreme Court and the judiciary should
have no ‘jurisdiction’ even to entertain any
complaint in regard to this issue of
compensation. Parliament and the State
assemblies should have the finally say.

In this connection, the Communist Party
of India wishes to make it clear that it does
not stand for the abolition of the right to
property. On the contrary, the Communist
Party of India demands that so far as the
common man, including the small property
holder, is concerned, his property be given
full protection against the onslaughts of the
capitalists, landlords, money lenders and
also of the government acting in the in-
terests of these exploiters."

SHRI AKBAR ALI KHAN: To protect the
common maa, what is th» provision?

SHRI BHUPESH GUPTA: You are not
one of these common men. Your House in
Hyderabad costs about same lakhs. You are
an 'uncommon' man living in a palace. Sir,
again the Manifesto says as follows:

"The Communist Party of India,
however, wants the right of property of the
monopolists, princes, landlords and othe,
men of wealth to be severely restricted so
that they cannot abuse this right to carry on
their plunder, perpetuate their vested
interests and obstruct and block social and
economic progress. The
Communist
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the necessary amendments to the
Constitution to ensure this."

This i our position, Sir. Therefore, Sir, please
do hot think that the Communist Party of
India wants to abolish property of all. We are
for taking away of the property of thfl vested
interests, monopolists, big landlords, princes
and others and, at the same time, we want
protection of the property of the small men.

Sir, the Directive Principles—I may quote
those Directive Principles refer, red to in
Article 39—say "that the State shall, in
particular, direct its policy towards securing
that the citizens, men and women equally,
have the right to an adequate means of
livelihood". But what has happened since
independence? Today, 60 per cent of our
people are living on the starvation line; 82 per
cent of our people do not have the means to
spend one rupee per day; unemployment has
risen to the staggering figure of 15 million;
and 30 per cent of our population constitutes
the landless agricultural labour living in utter
poverty, sorrow and suffering. This is the
position today! Now,

"(b) that th, ownership and control of the
material resources of the community are so
distributed as best tc subserve the common
good;"

Even Pt. Jawaharlal, while speaking on the
Plan in August, 1960, in the other House said
that the fruits of planning have gone to 5 to 10
per cent of the people; 90 per cent of the peo-
ple have got nothing. This is what he said.
The position is worse today. The rich have in
many ways become richer and the poor have
in many ways become poorer.

Now, look to the distribution of wealth. The
national income has, of course, gone up. But
an unjust and unequal distribution has taken
place, not because of this or that policy, but
because of some fundamental things in our
economy, which need structural changes.
Sir, see what (c) says:
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"(c) that the operation of the economic
system does not result in the concentration
of wealth and means of production to the
common detriment;".

This is again substantially belied, because the
capitalists have grown mere powerful than
ever hefore. Sir, at the time of Independence,
the Birlas and the Tatas had industrial estates
worth Es. 50 crores. Today, the Birlas and the
Tatas have industrial estates of the order of Rs.
1300 crores cf rupees. Even at the time of
appointment of the Monopolies Com-missio'n,
which enquired into the monopolies, etc., it
was found that the Tatas and the Birlas
together had industrial estates of the order of
700 crores of rupees. Today these Tatas and
Birlas have got these industrial estates of the
order of 1300 crores of rupees. Such is th
report of the Monopolies Commission.

Now, we know, Sir, this is happening
today. There are 75 big business families who
between them concentrate 5000 crores of
rupees worth of industrial wealth. Well, Sir,
nearly 50 per cent of the total investment in
the corporate sector of the couhtry is in their
hands, despite th, growth of the public sector.

In the countryside, today, sections of the
rich peasants are growing richer. An invasion
is taking place, of big capital, in our
agriculture, with the result that the poor
peasants, Harijans, Adivasis and others are
suffering and they are always exploited and
oppressed by the affluent sections. Such is the
position today. This must change. Therefore,
it is very right that We assume powers in the
hands of the Parliament and give this power
also to the State Legislatures to bring about
certain social and economic changes, which
are absolutely essential

(Time bell rings)

SHRI BHUPESH GUPTA: | will ‘just
finish

MR. DEPUTY CHAIRMAN: There are
many other Members who want to speak. It
is an important Bill.
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SHRI BABUBHAI M.  CHINAI
n/faharashtra): How much time is al
lotted to their party

SHRI BHUPESH GUPTA; | am finishing

SHRI BABUBHAI M. CHINAI; He is
talking against monopolies and
concentrations, but he is a monopolist No. 1
in this House . . .

(Interruptions)

SHRI BHUPESH GUPTA: How many
minutes have | taken?

MR. DEPUTY CHAIRMAN: 18 minutes.

SHRI BHUPESH GUPTA: Their party has
taken 45 minutes. | am finishing
(Interruptions), The moment | start you start
disturbing. 1 would have finished otherwise.
Sir, there was an agreement that you shall not
ring the bell before 20 minutes. Why did you
ring the bell before thai?

(Interruptions)

Now, Sir, the question has arisen with
regard to the quantum . . . (Interruptions) ... |
never disturb anybody. If you disturb, I sit
down . ..

(Interruptions)

SHRI C. D. PANDE; Mr. Gokhale has
spoken on your behalf.

SHRI BHUPESH GUPTA: | am not
speaking; | am criticising.

(Interruptions)

Mr. Gokhale has not spoken on my behalf.
I am quite capable of speaking on my own
behalf.

Sir, much has been said about the sanctity
of the law of Constitution and all that. Even
the Magna Carta of 1215 did not make
property a fundamental right in the sense that
you cannot touch it. The Magna Carta
provided that property could be taken away
provided it was by law and by judgment. It
was only protection against property being
taken away by executive order. We are only
providing here that property may be taken
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away in the national interests by Parliament
and the State Assemblies. Are we to push
back beyond the days of the Magna Carta"!
Is this the idea of your progress that we
should push back beyond the days of the
Magna Carta, the 12th century? When the
Magna Carta did not say it, why are you
saying it? —I cannot understand. Friedman
wrote: —

"That the content of rule of law cannot
be determined for all times and all
circumstances is a matter not for lament
but for rejoicing. It would be tragic if the
law were so petrified as to be unable to
respond to the unending challenges of
evolutionary and revolutionary changes in
society."

That is what a progressive writer wrote. Even
the Motilal Committee Report did not
envisage that property shouldd be so
sacrosanct—property of the vested interests.
Then came the Karachi Resolution of the
Congress party and the Congress Party, in
1931, adopted a resolution in which they
said:—

"Property shall be sequestered or
confiscated save in accordance with law."

Therefore, the emphasis was, nobody should
take away property without the sanction of the
law. We are making it possible for Parliament
to give the sanction of law, keeping i, view
the demands of the people and certain socio-
economic objectives which you have set
before us. The latest election manifesto of the
Congress also says it—I need not go into it.
Therefore, why there should be objection on
that score? Nothing is being done. It is
absolutely unheard of. In fact we are in line
with the contemporary world and even with
the capitalist world. Even the British
Parliament can take away any property as it
likes. The French Parliament, the Italian
Parliament and other Parliaments also can take
away property; even in the American
Constitution which provides for property
being treated as an untouchable fundamental
right, this is
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[Shri Bhupesh Gupta.] not the position.
Then why should we accept this position? —
I cannot understand.

Even when the Constitution was amended,
Mr.  Alladi  Krishnaswami  lyer, Dr.
Ambedkar, Mr. Munshi and others gave a
clear assurance that when the cause was being
defeated, the question of compensation would
not be treated as justiciable in a court *f law.
It was not their intention to make it a
justiciable question of law. On that basis the
original provision in the Constitution was
passed.

In Bela Bannerjee's case a certain
interpretation was thought to be put, which
came in the way of land reforms and other
measures. Only then Jawaharlal Nehru came
to this House seeking the amendment to the
Constitution with a view to removing the
difficulties created later by a judgment of the
Supreme Court in the Bela Bannerjee case,
and we had the fourth amendment to the
Constitution. Then the Bank nationalisation
case is also under that interpretation. Should
we not change this thing? The consensus of
opinion in this country has been in favour of
making the quantum of compensation non-
justiciable—not today but at the time when
the Constitution was passed. That position
always remains and we are restoring that
position.

Before I sit down, | would like to say that,
as far this measure is concerned, it will be
good in so far as it goes. But it will depend on
the Government, on what they would do.
Therefore, | would request the Government to
take this into consideration as my suggestion.
You are arming the Parliament and the State
Assemblies with certain powers, not to be
treated as cosmetics in order to beautify
ourselves and display in Parliament or the
State Assemblies. They should be treated as
weapons in our hands to strike the vested
interests, to take measures in the socio-
economic interests and in order to improve
the conditions of the masses and change the
society. If that is so, then structural
changes should be
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facilitated by measures and follow-up action
armed with this Constitution Amendment Act.
That is what we want. Therefore, | demand the
nationalisation of foreign oil concerns as a
first step, which has become all the more
necessary by the proclamation of Emergency
and the crisis through which we are passing. |
demand nationalisation of motor companies,
i.e. Hindustan, Fiat and the others that | have
mentioned. | demand nationalisation of coke
mining. The Government should have a plan
for its own guidance and for helping the
States. We should not stand to see the taking
over of the Birla House by paying a
compensation of Rs. 55 lakhs. If we want the
Birla House as a memorial for public use, we
should be able to take it over by paying not
even compensation of Rs. 10|-, because we
shall decide whether the Birlas should get the
compensation or not.

Therefore, it is not merely to pass this
measure but the most important thing today is
to see, to devise plans and measures of action
for structural social and economic changes,
for taking over foreign monopoly concerns,
for taking over Birla and other concerns, for
disbanding 75 monopoly houses and for
giving a fair deal to the working people of our
country. That should be our approach. It
should not be in the spirit of making laws,
speaking of measures, but it has to be a living
measure. It can only be so when we all
combine together, and with the united efforts
of all the hon. Members at least we defeat
some of the three amendments which have
been brought forward. With the cooperation of
all, we shall be passing the Bill today. There-
fore, we have to arm ourselves and struggle
against monopoly, for bringing certain
urgently needed socioeconomic changes in the
matter.

SHRI TRILOKI SINGH (Uttar Pradesh):
Mr. Deputy Chairman, Sir, | rise to support
the motion moved by the hon. Law Minister.
Sir, my task has been made easier
because
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not much has been said by Members in the
Opposition.

I was really surprised beyond measure to
see the hon. and learned Mr. Setalvad saying
that the amendment also enables the State
Legislatures to make law for acquisition of
property. | do not know, | may be wrong, but
the report goes to show that when the hon.
Mr. Setalvad, was the legal adviser of the
Government of India, when he was the
Attorney-General, with his advice Parliament
amended article 31 in such a manner as to em-
power the State Legislatures to pass laws
which take away the purview of articles 14,
19 and 31 of the Constitution. The proposed
amendment, article 31C seeks to enable
Parliament and State Legislatures to make
laws overriding the provisions of articles 14,
19 and 31. Sir, | would like to draw attention
of the hon. Members that this was done in
1955 by the fourth amending Bill and if they
just care to go through the provisions of
article 31A, we find a similar provision,
namely—

".. .shall be deemed to be void on the
ground that it is inconsistent with, or takes
away or abridges any of the rights
conferred by article 14, article 19 or article
31"

Unnecessarily, while discussing the property
rights, the rights of freedom of expression or
association have been brought in. This is only
an enabling legislation enabling the State
Legislatures and Parliament to make laws to
acquire property.

Much has not been said about the words
‘amount’ and compensation. There is no
confrontation between the Judiciary and
Parliament or the State Legislatures. There
has never been any. The Judges do their duty.
We make laws and they interpret them, and if
the Parliament or the State Legislature comes
to the conclusion that the law that they framed
does not convey the meaning or the idea that
they wanted to convey, they always change it
in accordance with the decision of the
Supreme Court  or the
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various High Courts. This has been done a
number of times. Very often the laws that we
pass are declared ultra vires by the High
Court or the Supreme Court. The State
Legislature or the Parliament passes another
law amending the old law and even lays down
that it would be deemed to have existed from
the date n was passed by the Parliament. It is
nothing new.

Shri Setalvad says that arming the State
Legislature would be very dangerous. | would
draw attention to the Ninth Scheduled under
article 31(b) consisting of not less than 64
enactments. Out of these 57 were passed by
the State Legislatures. Only seven are Central
Acts and under the provisions of article 31(b)
the purview of the Fundamental Rights is
completely barred. It says:

"Without prejudice to the generality of
the provisions contained in article 3IA,
none of the Acts and Regulations specified
in the Ninth Schedule nor any of the
provisions thereof shall be deemed to be
void, or ever to have become void, on thfe
ground that such Act, Regulation or
provision is inconsistent with or takes away
or abridges any of the rights conferred by,
any provisions of this Part.. ."

| say that to assume the State Legislatures
will act in an irresponsible manner is
something which a person like myself who
has been a democrat all his life, cannot
understand. How can the State Legislatures
be irresponsible. The electorate is the same.
The proposed amendment and also the old
articles, what do they seek? In case tbe State
Legislatures make a law it says:

"Provided that where such law is made
by the Legislature of a State, the provisions
of this article shall not apply thereto unless
such law, having been reserved for the
consideration of the President, has received
his assent."”
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My grievance is wholly different. So far as
property is concerned, | have said it before
and | would draw the attention of the Law
Minister again that our Constitution is not
only cumbrous but perhaps the longest in the
world. It is full of redundant articles. Article
19(I)(f) it is assumed, confers the right to
acquire hold and dispose of property. Article
31(1) says.

"No person shall be deprived of his
property save by authority of law."

If article 19 (1) had not existed, this provision
was enough to guarantee propercy rights-
Article 13 (2) which had been declared
redundant by ™ less a person that Justice
Patanjali Sastri led to th, confusion in the
Golaknath case because the Supreme court
based its judgment on article 13 (2). In the
case of Bank Nationalisation the Supreme
Court relied on article 19 (1) (f). America,
which is supposed to be a capitalist society
where property right is held sacrosanct, in
their Fifth Amendment said: 'Nor any person
shall be deprived of property save by due
process of law." 'Nor shall any person be
deprived of his property without due process
of law' this is what exists in the American
Constitution. Not only in the American
Constitution; you find this in the other
Constitutions also. Magna Carta has been
referred to, the Constitution of the Fifth
Republic of France has been referred to. In
England | know of a case—England is
supposed to be the mothe, of democracy—
where i, 1917 they wanted to acquire a hotel
building for war purposes. The hotel owner
would not agree to part witih it. Then they
passed a law acquiring that property and
taking possession of it without providing even
for compensation. Of course that was ruled out
later on. The House of Lords held that even if
that was not there compensation has to be
paid. But possession of property is always
subject to public interest. | would like to draw
the attention of hon. Members to such a pro-
vision in the Constitution of Ireland
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where it says that the state recognises further
that the rights mentioned in the foregoing
provisions of this article are in a civil society
to be regulated by the principles of social
justice.

Personally speaking to me there seems to be
nothing new by which the Government when
armed with these powers will turn into a
dictatorship or become a Hitler a; has been
said in the other House and even outside
Parliament. This is only an enabling clause
which empowers Parliament and the State
Legislatures to acquire property for an amount
of money to be decided by the legislature or
Parliament as has been done in the case of
agricultural properties. What has happened in
their case? Properties worth thousand's of
crores of rupees which vested in the
zamindars and landlords were acquired and
compensation for them was decided not by the
courts of law but by the legislatures of the
respective States and those enactments find a
place in the Ninth Schedule of the
Constitution of India. If the agricultural
properties could be acquired for an amount of
money decided by the State legislatures why
should there be any hulla-gulla, why should
there be such a big row when properties in the
urban area buildings and things lik. that are
going to acquired.

SHRI AKBAR ALI KHAN: Not urban
area alone.

SHRI TRILOKI SINGH: Of course non-
agricultural property in rural areas also. But
rny grievance with the hon. Law Minister and
my own party and the Government is this.
There is a talk of lowering the ceilings. The
Chief Ministers have agreed only a few
months back that the ceilings as had heen
decided by the various State legislatures in the
matter of land holdings should be brought
down. In U.P. the ceiling is 40 acres and if the
present Government in U.P. feels that they
should bring it down to 30 acres, under the
existing provisions of the Constitution, article
3lA, second proviso, the State shall have to
pay the market value. If I am to go by the
statement of the
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Planning Minister 40 million acres of land
would be required if the present uneconomic
holdings are to be made economic. Even if as
has been agreed to in the Chief Ministers'
Conference ceiling laws are brought forward
in the varieuj legislatures at least 10 million
acres would be held surplus *d ™ the
acquisition of those 10 million acres the
various State Governments shall have to pay
market rate. And | would like to draw the
attention of the hon. Law Minister that the
market rate in a place like Lucknow from
where 1 come and which is not agriculturally
a de-reloped area varies between Rs. 10,000 to
Rs. 15,000 per acre. In Punjab it ranges
between Rs. 40,000 to Rs. 50,000 per acre.
The President when he convened Parliament
in his Address made a mention of the land
reforms and spoke of the proposal to bring
down the existing ceilings. Why has this not
been done? | was surprised to find an hon.
member saying that even as it exists in the
case of agricultural properties there should he
some such provision in the case of non-
agricultural property. | am one of those who
would like the Government to come forward
with another amendment of the Constitution.
They shall have to if they are at all serious,
even one per cent serious, about land reforms,
for which so much hulla-gulla has been made
by them, by the Planning Commission, by the
Prime Minister of India and also by the party
to which | belong and which is in power here
at the Centre. Why this lacuna again? | take it
that it is not deliberate. That is why | say that
the whole Constitution needs to be re-written
so as to remove all redundancies. Let a Joint
Committee of Parliament be appointed
representing all shades of public opinion in
the country to go through the provisions of the
Constitution. Otherwise, in the laws that we
make, ~Supreme Court will be coming in and
jmnecessarily the hon. Members of ‘this
House or the other House will be exercised
and say that the Judges of the Supreme Court
want to become

[7 DEC.1971]

Avidt.) Bill, 1971 66

dictators or they are reactionaries and so on.
The independence of the judiciary is as
necessary and essential for the success of
democracy as the proper functioning of
Parliament. Therefore, | would like to submit
through you to the hon. Members and to the
Government, let this Bill be passed. But this is
not going to “be the final Bill. Very soon this
very Government will be coming before
Parliament for an amendment of the
Constitution to help them to lower the ceilings
of agricultural holdings. If a constitutional
provision has existed in the ease of
agricultural property for more than fifteen
years, there is no reason why such a law be
not enacted or Parliament or the State
Legislatures be not empowered to make such
laws for the acquisition of property which is
non-agricultural. 1 would like, before |
conclude, to dra, the attention of the hon.
Members of this House that it is not only
agricultural property but other properties also,
enumerated in clauses (b), (c), (d) and (e) of
article 31A, whereby if the State makes any
law for the extinguishment of any rjghts, it
does not attract the attention of the
Fundamental Rights as laid down in articles
14, 19 and 31. There is no reason why there
should be no such provision in the case of
non-agricultural property as it has existed in
the case of agricultural property for such a
long time. Thank you very much.

SHRI MAHAVIR TYAGI : | want one
clarification from the hon. Minister, | will not
make a speech. At the end of clause 3, it says

"... .no law containing a declaration that
it is for giving effect to such policy shall be
called in question in any court on tihe
ground that it does not give effect to such
policy:".

If a law does not give effect to such a policy,
but only mentions that it contains a
declaration that it is for giving effect, whether
it gives effect or not may | know whether it
will
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[Shri Mahavir Tyagi] be deemed to be
valid and it cannot be questioned? Is that the
meaning of the law? It does not exactly carry
out the policy, but only says that it is meant
for such a purpose. If in reality it does not
give effect to it, will that law be saved?

MR. DEPUTY CHAIRMAN: | think the
hon. Minister will probably clarify it
tomorrow.

SHRI K. CHANDRASEKHARAN
(Kerala): Mr. Deputy Chairman, Sir, | rise to
whole heartedly welcome all the provisions in
this Bill. I am glad that the recommendation
of the Law Commission that there should be
justiciability insofar as the provision
contained in article 31C is concerned, has
been rejected by the Government. | do not
think that any amendment to the provisions of
this Bill are called for. It would be good and
in the best interests of the country and the
future  implementation  of  progressive
legislation that this enabling Constitution
(Amendment) Bill is passed as it is.

Sir, the provision of this Bill broadly
contained in the first part changing the whole
concept of compensation into amount has
been the result of several judicial decisions
going this way and that way and producing,
as a result, a state of chaos so far as the
provisions in regard to compensation as
legislated upon by the State Legislatures and
Parliament are concerned.

Sir, the hon. Minister referred to Vajtavelu
Miidaliar's case. There has been subsequently
the Gujarat case. But departures were made
by the Supreme Court in the Bank Natio-
nalisation case and compensation became a
justiciable concept. And therefore to the
extent that Parliament or the State
Legislatures fixed the procedure in regard to
the fixation of compensation, the rate of com-
pensation and the mode of giving
compensation, the matter became very
difficult, particularly on account of the
decision of the Supreme Court. It is not as if
anything new is being legislated upon. The
scheme of cons-
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titutional amendments that we had embarked
upon from the stage of the Fourth Amendment
and on to the Seventeenth Amendment of the
Constitution is not being departed from; on
the other hand, what this Bill seeks to
implement is the scheme of things that
Parliament had at the time when th,
Constitution was drafted and which the
Constituent Assembly passed,—the scheme of
things that Parliament had in view when the
Fourth Amendment was passed, the scheme of
things that Parliament had in view when the
Seventeenth  Amendment was  passed.
Therefore, the aspect of compensation being
changed into amount has become absolutely
necessary, and rightly the amendment has
been put forward.

Sir, the question has been asked as to
whether compensation may not be merely
fiduciary, it may not be illusory whether the
statement that the legislation that is being
embarked upon in pursuance of this Constitu-
tional amendment either by the State
Legislature or by Parliament would not bear
any relation to implementing the Directive
Principles of State Policy contained in article
39(b) and (c). | submit that the question is a
most irresponsible question. It is impossible to
think that the elected members of Parliament
and of the State Legislatures would embark
upon legislations which are not serious, would
embark upon legislations in the name of article
39(b) and (c) without bearing in mind the
essentials of parliamentary democracy. Sir, the
best safeguard that we have got in this country
is the safeguard that parliamentary democracy
provides, the safeguards that the elected
members of Parliament and of the State
Legislatures provide. And if we forget that, the
essence of Parliamentary democracy' will be
lost sight of.

The second thing that has been referred to in
this amendment is "pub-" lie purpose". Insofar
as "public purpose” also is concerned, there
hpve been divergent decisions by the various
High Courts in this country and
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contained in the Constitution itself also
decisions of the Supreme Court. It is,
therefore, necessary to give "public purpose"
the protection tihat it deserves, particularly
when there is a public purpose made by
responsible Members of Parliament and State
Legislatures. The "public purpose” that we
have in view is the purpose to achieve the
objectives of the directive principles of State
Policy, and in this regard if any of the
fundamental rights ensured in Chapter Il of
the Constitution comes i, conflict with any of
the Directive Principles of the State Policy
particularly, if 1 may say so, the protective
principles of this legislation, the principles in
(b) and (c) of article 39, certainly, the
directive principles have got to be sustained
and the fundamental rights should be thrown
away to that extent because the Fundamental
Rights, Sir, are only the rights of an individual
citizen. The Directive Principles of State
Policy attempts to ensure the rights of the
community as a whole, the rights of groups of
citizens, and if the rights of groups of citizens
comes into combat with the right of the
individual citizen, the rights of groups of
citizens have got to be sustained.

Sir, in regard to both "public purpose™ and
"compensation”, as | said before, and as the
hon. Minister has also pointed out, there has
been such divergence of pronouncement of
judicial opinion that it is impossible to entrust
the interpretation in this regard to the
judiciary. It is also right, Sir, that in so far as
matters, economic and political are concerned,
the judiciary should be saved from criticism
and the judiciary should be exempted from
going into th, merits ahd demerits of a
particular decision that Parliament or State
Legislatures have taken in regard to matters
political and economic and covered by sub-
clauses (b) and (c) of Article 39.

Sir, it is interesting in this regard to find out to

what extent there has been divergence~of
opinion in the judiciary in this country. | was
reading an article from a very eminent law
journal in this country recently which stated
that after the Constitution has
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come into force in regard to matters of
fundamental nature, more than 20* times the
Supreme Court has overruled the decisions of
the High Courts in this country. Again, in
matters of very great fundamental importance
the Supreme Court has over-ruled itself on
more than a dozen occasions. There is also a
reference to what the Privy Council had done
since about three centuries for which account
was taken. The article said that not on one oc-
casion but the Privy Council had really over-
ruled its own decision. There was only one
occasion on which the Privy Council had
made a fundamental divergence in regard to
the view it had taken. That, again, was in an
ecclesiastical case which does not matter so
far as the society is concerned, so far as the
country is concerned. Therefore, it is time that
the judiciary is saved from the criticism that it
would normally receive when it is asked to
make pronouncement* in regard to social,
economic and political matters.

Then, Sir, much has been stated in regard
to what has been called as the delegation of
powers to the State Legislatures or the
abdication of responsibility on the part of
Parliament. 1 do not think, Sir, there is any
delegation of powers or an abdication of

responsibility in that manner. 1 p.m.
It has been provided in the

Seventh Schedule to the Constitution
as early as the commencement of the
Constitution itself that in regard to various
matters, they would be covered by the
Concurrent List and both Parliament and the
State Legislatures can have their say and that
the State Legislatures can legislate if there is
no Parliamentary legislation on that matter.
Sir, the delegation, if there had been a
delegation, the abdication of responsibility, if
there had been an abdication of responsibility,
is not by the provisions of this Bill; it is by the
terms of List Il in the Seventh Schedule to the
Constitution. And if that be so, we will see that
the scheme of the provisions of the amending
Bill has followed the scheme of provisions
contained i, the Constitution itself.
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[Shri K. Chandrasekharan.] There is,
therefore, really no abdication oi
responsibility. And to think that the elected
Members of Parliament are entitled to have a
higher status than the elected members of the
State Legislatures in something preposterous.
Sir, the elected members of the State
Legislatures have been given the power and
authority to legislate upon matters contained
in the Concurrent List of the Seventh Schedule
of the Constitution. And if this amending Bill
protects a certain legislation embarked upon
by Parliament in pursuance of Article 39(b)
and (c), certainly, the very same protection
would have to be guaranteed to the State
legislations. Otherwise, what wiH be the
result. The result will be that a parliamentary
legislation on a matter would be protected but
a State legislation on that matter would not be
protected. The result would b, that more and
more spheres of legislative activity would
have to be taken by parliament itself. Take for
example, land reforms. Land reforms is a mat-
ter which is largely embarked upon for
legislative purposes by the State Assemblies.
And if all the land reforms legislations in the
country are to be struck down by courts on the
ground that there is no protection by virtue of
this Bill, certainly the pace of land reforms i,
the country would suffer and ther, would be
no progress at all in the field of land reforms.

Then the aspect of non-justiciabili-ty in
regard to certain types of legislations by
Parliament and the State Legislatures has also
been criticised. | submit that this is the most
unworthy criticism that can be made in regard
to the provisions of this Bill. As early as in the
Seventeenth Amendment, Parliament
accepted the scheme of giving pTotection to
certain legislations against scrutiny by courts.
What happened when article 31B was
introduced in the amended form and the Ninth
Schedule to the Constitution was legislated
upon. The Ninth Schedule to the Constitution
in terms of Article 31B contained legislations
which had been invalidated by the
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courts in the country. The Ninth Schedule
really contained an examination of the
problem, post-mortem. By that time, a large
number of socialistic legislations, particularly
land reforms legislations—zamindari abolition
legislations, etc. had been struck down by the
Supreme Court or by the High Courts in the
country and, therefore, all these legislations
were included in the Ninth Schedule and they
were made valid from their inception. The
State Governments have implemented the
various legislations contained in the Ninth
Schedule and no difficulty has been
experienced. Nobody has said so far that a
fraud on legislation has been committed either
by Parliament or by the State Legislatures in
respect of legislations included in the Ninth
Schedule of the Constitution. And therefore,
what is now attempted upon is to see that no
such post mortem examination of the
invalidated legislations is attempted upon by
Parliament. What is now put is that if a
legislation is in terms of Article 39(b) and (c),
that legislation would get the protection of the
new clause thai is embodied in the provisions
of this Bill. I would only end by quoting small
portions from certain judicial pronouncements
in this regard. It is not as if justiciability has
been conferred on every matter. As early as
November, 1964, Mr. Justice Mathew of the
Keraia High Court, now a member of the
Supreme Court Bench, had stated in respect of
certain areas of executive action:—

"An area must be left to the free play or
discretion and subjective judgment. The
fact that that judgment and discretion are
exercised by responsible persons is the only
ultimate safeguard and guarantee of their
proper exercise."

Again in 1962 when the Palai Bank case
came before the Supreme Court Bench the
Supreme Court stated thus in regard to a
provision in the law so far as that aspect was
concerned: —

"It must not be overlooked that the
winding up of a banking company takes
place before the High Court under the
process of law.
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Judicial process is excluded in respect of
the momentous decision whether a
winding-up order should be made. This
opinion is left to the Reserve Bank and the
court merely passes an order according to
the Reserve Bank's opinion and then
proceeds to wind up the banking company
according to law. The narrow question is
whether this offends the principles of
natural justice. These observations lay
down clearly that there may be occasions
and .situations in which the legislature,
with reason, thinks that the determination
of an issue may be left to an expert
executive like the Reserve Bank rather than
to the courts without incurring the penalty
of having the la,, itself declared void."

If the Judges have said that certain areas of
executive action are outside justiciability, if
certain provisions and legislations which say
that the executive action shall be final and
shall not be scrutinised by courts of law, are
enacted, then certainly we are in a far better
situation today because Parliament s
legislating, State Assemblies are legislating, in
pursuance of this amending Bill and it is only
such legislations made by a responsible body
of persons, to quote the Judges themselves,
would be outside the scrutiny of justiciability.
I submit that the provisions of this Bill are
absolutely necessary and essential so far as the
progress of this countiy is concerned, so far as
the implementation of the socialistic ideals
embodied in the provisions of the Constitution
is concerned. And, therefore, | would appeal to
every Member of this honourable House to
give it a unanimity which has not been attained
even in the Lok Sabha.

SHRI  SASANKASEKHAR  SANYAL
(West Bengal): Mr. Deputy Chairman, it is
said that however bright the sun may be, there
must be shadow. So, however benevolent
property may be, it has always cast its shadow
on poverty. Therefore, it has been a propitious
thing for us to have got rid of the impediments
created by the Golaknath cas, and it was good
that
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the last Constitution Amendment Bill was
passed. It is also very good that today we are
having a measure which is commented by so -
many of us from all sides as an enabling
measure. Conceded, Sir. But after that, what
are you going to do? During the last more
than twenty years there were many enabling
measures at the disposal of the Government,
both at the Centre and in the States. One party
ruled all over the country. The enabling mea-
sures wer, bypassed and the make-believe
progressive measures which were passed in
the legislatures assumed the character of a
dead letter. It was only when there was a
shaking of the bottle and when the Congress
Party lost some of the governments in some of
the States, that a little bit of seriousness was
inoculated in their minds. Even then the
position of the government is like the position
of the proverbial witness in the witness box.
The witness enters into the box and takes the
oath: "I shall say truth, nothing but the truth
and shall not hide anythinw". I will not say
that the government is indulging in untruth. |
am too decent a gentleman to say that. But
their position is almost similar because they
say: "We will try to do this; we shall try to do
that". But in actual practice, the result is a big
zero.

We are now going to touch properties which
lie on earth such as houses on earth, land on
earth, etc. Why don't deal with properties
which are under the earth and which could not
be unearthed so far? We have seen two big
World Wars and some smaller wars. We are
now in the midst of a war which will
ultimately be a global war. Certain monopolist
families emerged after the first World War and
then black-marketing came into existence.
They got Intermediate Degrees; they got the
Bachelors' Degrees and Post-Graduate
Degrees in black-marketing. Now they are all
Doctors in black-marketing. And this wa, is
going to give them as opportunity of becoming
double doctorates in triple black-marketing.
What are you going to do with them.
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[Shri Sasankasekhar Sanyal.] There are Rs.
40,000 crores of black money which is under
the earth. Scrap the surface and unearth these
Rs. 40,000 crores—to use the language of my
friend Shri Kalyan Roy...

AN HON. MEMBER: 40,000 or 4,000?

SHRI SASANKASEKHAR SANYAL: |
have read it in some book . . .

MR. DEPUTY CHAIRMAN: You have
very limited time. Please go on.

SHRI SASANKASEKHAR SANYAL:
There are so'many things hidden inside the
walls. Why don't you make a dent i, those
walls and bring out those hoarded gold and
jewellery? Why don't you freeze the accounts
which many have with foreign banks? The
war is at our door and there is now unanimity
in our mind in all these matters .

SHRI KALYAN ROY (West Bengal):
Their Party will then disinte. grate.

SHRI SASANKASEKHAR SANYAL:
Some will go out and some others will come
in. What about these 75 monopolist families
who are controlling the biggest and largest
business? Why don't you take over the
management now when we are living under
war conditions and produce more. Why do,'t
you stop corruption. Otherwise, everything
will go out through leaks in the cistern. You
take their management and produce more
yourself. These are some of the practical
things. Merely an enabling measure will not
do. There is a monopoly gress. Big capitalists
are controlling the press and they are
manipulating public opinion. Is it not high
time that people's representatives should have
some control upon this press combine so that
ultimately the people will know what the
things have been and what they are going to
be? Therefore, | submit and maintain that this
present Constitution which is being going to
be amended by drib-
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lets will not answer the needs of the day. You
must now sit and get hold of a new
Constitution wherein the representatives of the
people will have their say. Afte, all, there are
about fourteen or fifteen million people who
are unemployed. Why are they unemployed?
You are talking about property. Why are you
not talking of unemployment? If you got rid of
the industrial combines, if you get rid of the
big monopoly concerns, you if you get rid of
the big manufacturing concerns, and if you get
rid of the big manufacturing concerns and if
you get rid of the factories today, in this war
condition, you can give employment to a
substantial section of the unemployed people.
My good friend, the Law Minister, has not
spoken a word about them. Therefore, Sir, the
time has now come when we should sit round
the table once again, try to scrap this
Constitution lock, stock and barrel, where the
hidden and unhidden property of the wealthy
people must be placed on the table, where the
poverty of the people must be disclosed—of
course, poverty is not hidden, it is naked—and,
so Sir, the hidden and naked wealth and the
naked poverty must sit on the same table and
square and adjust the accounts finally so that
socialism does not merely remain an oath of
the witness in the witness-box, but a reality
with sanctity to be observed and accepted for
all time.

MR. DEPUTY CHAIRMAN: Yes, Mr.
Raju.

ofy T ;- g, AE WA
fgaa o ax qIAM?

ot gugwafy ¢ 71 X aF AAGT |
SHRI BHUPESH GUPTA: How long
will it go?
MR. DEPUTY CHAIRMAN: Up to 2
o'clock.

SHRI BHUPESH GUPTA: Sir, there is a
demonstration before the American Embassy.
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SHRI A. D. MANI: You go there.

SHRI ARJUN ARORA: You
You can make a speech.

go there.

MR. DEPUTY CHAIRMAN: All right.
Yes, Mr. Raju.

SHRI V. B. RAJU (Andhra Pradesh): Mr.
Deputy Chairman, Sir, the year 1971 is very
significant for great decisions. Sir, the
massive -mandate has been actually secured in
1971, that is, the people of this country
have contributed to political stability. Then, Sir,
these three amendments, the 24th, 25th and 26th
Amendments, are going to open a new chapter in
our political history. And, Sir, the third thing is
the recognition of Bangla Deehj that is, a
new star has arisen ki the sky. We  have
indirectly helped the emergence of a new
nation  which, | hope, will be recognised by the
progressive nations of the world immediately.
But, Sir, the years 1967 to 1970 have been
the years of instability, the instability in the
polity of the country caused by the people not be-
ing in a position to vote a majority party to rule,
particularly  in  the States ang the fronts,
consortia and the groups which have tried to
rule i, a democratic way have failed to give
the necessary stability.

Sir, while on the one side there was political
instability, on the other hand, there was
considerable judicial deviation contributing
to stability of law in this country. Sir, the
three judgements are responsible for these
three amendments and they are a blessing in
disguise. They have forced the political forces
to recognise the imperatives, the imperative of
social justice. But for these  three judgments,
the judgment in the Golaknatih case, the
judgment i, the Banks  Nationalisation case
and the judgment in the Privy Purses cases,
I do not think, Sir, the political forces in the
country would have been awakened.
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I am in a way grateful to the judiciary of the
country for its contribution to alert the
political sphere.

Sir, particularly this amendment now
relates to four factors: (i) Property rights; (ii)
Right of compensation; (iii) Social Justice;
and (iv) Justiciability.

Sir, why this amendment came in this form is
something which has got to be taken note of.
Something should be viewed in retrospect. Sir,
particularly two items are under controversy and
are being debated in greater length. About
the word "compensation”, | am afraid th,
Supreme Court has tried to play with the
meaaing of the word, and has not taken the
intention of the framerg of the law. Even though
this must be taken into consideration while the
court decides a particular matter, still for
understanding of the court it is necessary what
the framers of the law have intended to do. Itis
not playing with words. In fact, English was
not our language. | do not think that even in
Sanskrit or Hindi also we would be able to
express mere correctly than we do today.

Sir, about compensation, it started in 1953
in Bela Banerjee's case when the court  held
t'hat ~ compensation means just equivalent.
Then, Sir, in 1955, the fourth
amendment  was brought purposely to say that
Parliament never meant or does not mean that
compensation means just equivalent, and that
the adequacy of compensation is  not
justiciable. In spite of that, in 1965, in
Bejrubelu's case the court persisted, and
emphasized on the view,' in spite of the 4th
amendment, that compensation means just
equivalent. But in 1969 in  Shantilal
Mangaldas case, the court was somewhat light
and tried to  appreciate. You see, Sir, how
a great—and the highest—tribunal  in this
country has been faltering . . .

(Interruptions)
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MR. DEPUTY CHAIRMAN: There will
now be a statement by the Defence Minister.
Thereafter, you may continue.

STATEMENT BY MINISTER
BYLATEST SITUATION OF
FIGHTINGON EASTERN AND

WESTERN SECTORSTHE MINISTER

OF DEFENCE
T "AT

(SHRI JAGJIVAN RAM): Sir, the hon.
Members will recall the statement | made in
this House in the afternoon on December 4th. |
had then said that the Pakistani objective of
inflicting substantial damage on us through a
pre-meditated pre-emptive attack has been
frustrated. The Pakistani forces have been
making repeated and determined efforts to
inflict damage on us and probe for possible
weak spots in our defences. We have been
endeavouring to blunt Pakistan's aggressive
military machine.

The Pakistani Air Force has been visiting
our airfields, but the damage they have been
able to inflict has been negligible. We have
been able to repair the damage inflicted and
our airfields continue to be operational. There
has been a gradual decline in the sorties
mounted by the Pakistani Air Force. This may
be the result of the damage inflicted by our
Air Force on their air installations. So far we
have destroyed 52 of Pakistani combat aircraft
and 4 more probably damaged. Three
Pakistani pilots are in our custody.

Our Air Force has been concentrating for
the last two days on air defence of our forward
positions and providing close support to
ground operations. We have also successfully
attempted to dislocate Pakistani lines of
communication, supply dumps and oil
installations. We have lost 22 aircraft in all.
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Pakistan's repeated attacks on Poonch have
been beaten back with heavy losses. There hag
been intense pressure in the Chhamb Sector.
We have withdrawn our trops to prepared
positions on the river Monavar TavL In the
fighting that preceded this planned
withdrawal, Pakistanis lost 25 tanks and they
suffered heavy casualties. We are exercising
counter pressure in the area Akhnoor and
Shakargarh.

The Pakistan forces have been pushed out
of the Dera Baba Nanak Enclave. The bridge
across the Ravi is in our position. The
attempts on the part of Pakistan forces to
infiltrate behind our lines have been
frustrated.

In the Amritsar Sector a few Pakistani
border posts are now in our occupation. In the
Ferozepur area, the Pakistani forces have been
ejected from the Sejra Enclave.

In the Rajasthan Sector, a a Pakistani
armoured column made a bid for the area
around Ramgarh. This column was halted at
Longanavala and has been practically
decimated. Twenty tanks were definitely
destroyed and seven more damaged. In all we
have destreyed 96 tanks of Pakistan.

We have succeeded in effecting entry into
Sind from two directions. Our troops have
advanced around various points and our
leading elements are about 10 miles short of
Naya Chor. We have also captured Islamgarh.

In the Eastern Sector, our troops are acting
in concert with Mukti Bahini. Under our
pressure, the Pakistani occupying troops are
falling back. The Jessore airfield was captured
by us this morning. All areas west



