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4/24|{S 3|71, dated the 10th Novem- . titution,

ber, 1971 under clause (c¢) (iv) of
the Proclamation, dated the  15th
June, 1971, issued by the President
in relation to the State of Punjab.

(ii) A statement (in English and
Hindi) giving reasons for not laying
simultaneously the Hindi Version
of the above Notification.

{Placed in Lijbrary. See No, LT-1244/
71 for (i) to (iD).]

THE INranp A TrRAVEL Tax Ruwes,
1971

SHRIMATI SUSHILA ROHATGI:
Sir, I also beg to lay on the Table a
copy of the Ministry of Finance
(Department of Revenue and Insu-
rance) Notification G.S.R, No. 1760,
dated the 15th November, 1971 (in
English and Hindi), publishing the
Inland Air Travel Tax Rules, 1971,
under sub-section (3) of section 8 of
the Inland Air Travel Tax Ordinance,
1971, [Placed in Library. See No,
LT-1217/71.1

—

INTERIM REPORT OF RAILWAY
CONVENTION COMMITTEE 1971

SHRI PITAMBER DAS  (Uttar
Pradesh): Sir, I beg to lay on the
Table a copy of the Interim Report of
the Railway Convention Committee,
1971,

—

THE CONSTITUTION (TWENTY-
FIFTH AMENDMENT) BILL, 1971

THE MINISTER OF LAW AND
JUSTICE

/fafa gt o Gt
(SHRI H. R. GOKHALE): Mr. Chair-
man, Sir, I beg to move:

“That the Bill further to amend
the Constitution of India as passed
by the Lok Sabha, be taken into
consideration.”

Sir, hon. Members are aware that
in the last session, the two Houses of
Parliament passed the Constitution
(Twenty-fourth Amendment) Bill, by
which power was given to Parliament
to amend any provision of the Cons-
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That Bill received the as-
sent of the President and has thus
become part of the Constitution. That
having become part of the Constitu-
tion, the difficulties raised by the
judgment in what is now called the
Golak Nath Case are out of the field,
and the way is clear for taking on
hand consideration and passing of the
present Bill which I am placing be-
fore the House for consideration.

The present Bill seeks to amend
article 31 of the Constitution and to
add a new clause, article 31C. The
proposed amendment substitutes the
word “amount” for the word “com-
pensation”. ‘This “amount” may be
fixed by law or may be determined

in accordance with such principles
and given in such manner as may be
determined by law. The proposed
amendment also provides that no

such law shall be called in question
in any court on the ground that the
amount so fixed or determind is not
adequate or that the whole or any
part of the amount is given other-
wise than in cash.

The proposed amendment is neces-
sitated by the judgment of what is
now well-known as the Bank Na-
tionalisation Case. In that case, it
was held that despite the Fourth
Amendment, the continued use of the
word “compensation” meant that the
maney equivalent of the property ac-
quired must be given for any pro-
perty taken by the State for a public
purpose. This interpretation given
by the Supreme Court clearly defeated
the plain intention of the Fourth
Amendment which by amending arti-
cle 31 (2) made the adequacy of com-
pensation non-justiciable.

Even Justice Subba Rao, as far back
as in 1965, in the case which is known
in the legal field as the Vajravelu
Case, had held that neither the prin-
cipleg prescribing the just equiva-
lent nor the just equivalent can be
questioned in a court on the ground
of the inadequacy of the compensa-
tion fixed or arrived at by the work-
ing of the principles.

However, the learned Judge over-
ruled himself in a later case which
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is now known as the Metal Corpora-
tion case, But again the same Judge
was overruled by the Supreme Court
in another case which is now known as
the Shantilal Mangaldas case. And the
decision in the Shantilal Mangaldas
case was, I submit, in tune with the
object of the Fourth Amendment. But
the bank Nationalisation case again
virtually overruled the ratio in the
Sfiantilal] Mangaldas case and went
back to the theory of an equivalent in
money of property taken, thus defeat-
ing the plain language of Article 31

(2). The proposed amendment,
therefore, seeks only to restore
the status qua ante which was
prevalent after the Shan-

tilal Mangaldas case and before the
Bank Nationalisation case. At the
same time, 1 may also invite the atten-
tion of the honourable Members of
this House to the change made with
regard to the exclusion of the opera-
tion of Article 19(1) (f) to any pro-
perty falling under Article 31 (2).
Now, this again was necessitated by
changing judicial decision. The ear-
lier view was that both these Articles
namely, Article 19 and Article 31,
were mutually exclusive and if the
test of Article 31 was satisfied, it was
not necessary to test the law on the
anvil of Article 19 again. This again
was reversed in the Bank Nationali-
sation case, the consequence being
that even if the law stood the test of
Article 31, it has to be tested on the
ground of reasonableness or other-
wise under Article 19 of she Consti-
tution. Hence an express exclusjon
of the operation of Article 19 (1) (f)
in respect of property is covered by
Article 31.

1 may mention that so far as this
part of the proposed amendment is
concerned, namely, the substitution of
the word ‘amount’ in place of ‘com-~
pensation’, also making the adequacy
of the amount non-justiciable turther
leaving it outside the purview of the
court scrutiny to determine whether
the amount should be paid in cash or
otherwise, all this has been fully sup-
ported and endorsed by the recent
report of the Law Commission which
has been already circulated to the
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honourable Members of the House,
The substitution of the word implies
that the amount awarded for the ac-
quisition of property would be such
amount which the legislature thought
fit and reasonable in the circumstan-
ces of the case,

It should not be possible for the
court to block measures of social pro-
gress, of social change, by compelling
payment of amounts as compensation
of such a high quantum as to make
impossible the implementation
of these measures. The agenda to-
day, the political agenda today, is a
far-reaching programme aimed at
reconstructing the entire socio-eco-
nomic fabric of the country, and this
involves, and would involve, greater
and greater inlervention including
nationalisation of major areas of
industry and commerce, and
obviously, if we are compelled to pay
the full market value for everything
We acquire, our programmes will be-
come impossible of implementation
and the whole road will be blocked
by intervention of the court, by 1liti-
gation and by stay orders all the way.
Sir, I do  not wish to quote, but I
may remind hon. Members of this
House that when the Fourth Amend-
ment was discussed in Parliament,
the question as to the adequacy of
compensation came for discussion and
our leader, Pandit Jawaharlal Nehru,
put it in very clear and unequivocal
terms and said, “We cannot pay the
full market value and even if we can,
we should not pay the market value,
because such a provision which re-
quires the payment of full market
value would defeat the purpcse for
which power 1s sought to be given
to Parliament to implement the so-
cio-economic measures which form
part of the important programme be-
fore Parliament.” 1 need not again
quote what Mahatma Gandhi more
than once said even as far back as
when he spoke in the Round-Table
Conference, He equated the pay-
ment of full compensation to robbing
Peter to pay Paul, While he expres-
sed that he might find some cases of
inconvenience arising, if full market

R R
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value will not be paid, he clearly
pointed out that in such cases while
he might sympathise, he will not be
able to help. As to what is the rea-
sonable amount must, therefore, be
left to the decision of Parliament. It
is, therefore desirable and necessary
that Judges howsoever eminent,
should not be asked to sit in judg-
ment over socio-economic matters.

Sir, we are opposed to any measure
seeking to invest property with an
aura of sanctity by regarding property
as primordial institution of the law

of nature. This approach, to a cer-
tain extent, led to reliance being
placed on the theory of Gladstone

which long since back was discarded
even in the country of its origin,
Such a theory that property is a pri-
mordial right or is a natural right
is not only not in tune with the ideas
of modern jurisprudence, but also is
not in tune with the native genius
and traditions in our country. It has
been regarded as a  well-established
principle in modern jurisprudence
that the needs of the society must be
paramount and must take precedence
over the needs of the individual. That,
in short, is the dominant and predo-
minant basis underlying the proposed
amendment which is placed before
the House for its consideration.

I may add that in the Lok Sabha by
an amendment which was moved by
me on behalf of the government, a
proviso has been added to this clause.
This proviso has been added with a
view to reassure the minorities that
the passing of this amendment will
not, in any way take away the exist-
ing rights which they possess under
article 30 (1) of the Constitution. Sir,
as the House is aware, under article
30 (1), the minorities whether linguis-
tic or religious, have the right to
establish and administer educational
institutions. The proviso does not at
all take away anything nor add any-
thing to the guarantee which has been
mentioned in article 30 (1) in the
Constitution. The idea of adding this
proviso for the consideration of the
House is to reassure the minorities
that whatever rights they have got
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under article 30 (1) of the Constitu-
tion will stand protected even after
this amendment is passed.

That takes me to article 31C which
has been proposed. I am proud of
31C because 1t makes a departure in
the very basiz from the point of view
of which we have been approaching
questions arising under the Constitu-
tion. For the first time, it gives effect
to what has already been intended
ever since the Constitution came on the
statute book; in fact much before the
Constitution was passed. It was never
regarded that Directive Principles
should have a subsidiary place as
compared to Fundamental Rights in
the Constitution of India. As Mem-
bers know there are two  articles
which expressly mention that the
Directive Principles are fundamental
in the governance of the country, In
fact one article makes an injunction
on the government to give effect to
Directive Principles in the making of
laws and yet somehow or other by
judicial processes and judicial deter-
mination, Directive Principles had
been given subsidiary place. It has
been regarded, in my respectful sub-
mission, wrongly that Fundamental
Rights must supersede and must have
an upper and higher place as compar-
ed to Directive Principles,

For the first time in the Constitu-
tional history of India, article 31C
reasserts the position which is always
intended to exist. And Sir, that posi-
tion iz that the Directive Principles
do not and will not have a place of
secondary importance in the gtructure
of the Constitution. It reasserts that
the Directive Principles, being the
mora]l basis of the value underlying
the structure of the Constitution, will
have primacy an dprecedence over the
Fundamental Rights. I may mention,
Sir, that even the Law Commission
has, in its latest report, fully endorsed
the basis underlying the proposed
amendment. The Law Commission—
I am tempted to quete here in respect
of the new Article—says this:

"However, as we have already in-
dicated, the Direative Principles,
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not being enforceable, were given
soma inferior position by judicial
process. The proposed Bill, for the
first time, recognises the primacy
of the Directive Principles wand
selects two of them enshrined in
Article 39 (b) and (¢) for imple-
mentation in the first instance, That
is why we think the Bill marks the
beginning of a new erg in the Cons-
titutional history of our country.
There is ng doubt that the passing
ol the Bill will be the firs{ decisive
step towards the implementation of
the Directive Principles.”

Having appreciated that the basis
underlying the proposed amendment
is proper and justifiable, the Law
Commission, I am aware, hag made
two other recommendations with
which, with al] respect to the Law
Commission, we are not in a position
to agree. The first suggestion made
by the Law Commission is that from
Article 31(c) the exclusion of the
operation of Article 19 should not be
made. But the Law Commission
suggests that the exclusion should be
confined to Article 19(1) (f) and (g).
Now, even here, I must emphasise, the
Law Commission has fully appreciated
the apprehension which the Govern-
ment entertained and the reason why
the Government has proposed in this
Bil] the exclusion of the operation of
the entire Article 19 and has not con-
fined it only to Article 18(1) (f) and
(g). The Law Commission is gware,
and in so many words the Law Com-
mission mentions in its report, that
this has arisen because of judicial de~
termination again. They have noticed
that in the decision in the Price-Page
Schedule case, which is now popular.
ly known as the Sakal newspaper case,
reliance was placed for striking down
that legislation not on 19(1) (f) and
(g), but on 19(1) (2), The legislation
was struck down on the ground that
it violated the right to freedom of
speech. The remarks which the Law
Commission makes in this context are
again more important, and I feel it
my duty to invite the attention of this
House to those remarks, The Law
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Commissjon says that the Supreme
Court, in their judgment in the Sakal
newspaper case, unduly and unjusti-
fiably imported fabrication of 19(1)
(a) for striking down the legislation
laying down the Price~Page Schedule
in the Sakal newspaper case,

~

Sir, they also apprehend that may-
be a situation will arise in course of
time when the courts may not stick
to the view. They have held the view
that the courts may not share that
view. They do not share our appre-
hension that in future, when such a
situation arises, the courts will take
that view. Having considereg all the
aspects of the matter, we regret that
we are not in a position to share the
optimism of the Law Commission and
we think that in a mattey like this it
is not possible to allow things to be
decided and determined in future. The
only objection by the Law Commission,
although the Commission does not say
so in so many words, and by the out-
siders, both in the Press and among
the public, is that if such a wide ex-
clusion, the whole of Article 19, is
made, may be that this power will be
used for taking away the other Funda-
mental Rights which are included in
the other clauses excluding Article
19(1) (f) angd (g).

Sir, the greatest guarantee in a de-
mocracy, as has been repeatedly said,
is the faith we have in ourselves.
The law which is to be passed or which
may be passed under article 31C, is
not g matter of adjudication,

It is the law passed by Parlia-
ment—Dby this House and by the other
House. The Parliament, in its wisdom,
the Parliament, in its consideration,
will decide as to what are the cases in
which article 31C should be utilized.
I have no doubt that if any misuse of
power takes place—although I don’t
apprehend it so long as we have faith
in the people and the people have faith
in us-—, if such misuse of power does
take place, the people in this country
are alive and alert and are in a posi-
tion to, are capable of, taking care of



15 Constitution
Twenty-fifth

[Shri H. R. Gokhale]
such situations to see that those who
misuse power do not remain in power
any longer.

Sir, the Law Commission has also
stated that article 31C, which deals
with the provision of a declaration,
should be omitted, should be deleted.
Now, there again, with respect, I do
not agree with the reasons—or rather
the vne reason—given by the Law
Commission. The reason given by
the Law Commission is that if such a
declaration is made in the form in
which it has been provided for, even
cases where there is colourable use of
power, even cases where there is frau-
dulent use of power or where there is
a fraud on the Constitution, or even
cases where it will be established that
the proposed legislation to be passed
under article 31C has no nexus what-
soever, will stand scrutiny of courts
and the Parliament will be in a posi-
tion to make this declaration in cases
where it could be established that this
is no nexus with these directive prin-
ciples,

Sir. I said that we are not in a posi-
tion to agree with this, because I think
it is beyond doubt that howsoever
welghty our declaration, howsoever
tight the provision excluding the in-
tervening of a court in the matter, the
courts of 1aw are not so helpless, The
courts themselves have held that if it
ig a fraud, if the legislation is colour-
able, if it is establisheq that thHere is
no nexus whatsoever, they can strike
down the legislation, whether there
is a declaration or not, Therefore, this
reason, I would like to submit, is no
reason for saying that the whole part
pertaining to the declaration under
Article 31C should be deleted, should
be omitted, from the proposed amend-
ment. On the other hand, what the
declaration does, in fact, is to provide
that short of declaring thet the law is
fraudulent, short of declaring that it
is a colourable exercise of legislative
powers, short of declaring that there
is no nexus whatsoever, the court will
have no jurisdiction te go through
such matters as adequacy of the legis-
lation to implement the Directive

[ RAJYA SABHA]
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For example, it is not in-
tended that once the nexus, howsoever
remote, is established, the court will
be able to say, ‘No, thig nexus is there
but it is not enough’. The extent of
the implementation or adequacy of
the implementation is not a matter
which, I submit, should be left to the
scrutiny of the court. And that is all
precisely what is sought to be exclud-
ed by this.

Sir, I am avoiding quotations in this
introductory speech, But I think it
is in the interest of democracy where
the three wings are equally impor-
tan}—Legislature, Judiciary and the
Executive—to ensure that the legisla-
tion which is passed takes care to see
that the respect which the Judiciary
deserves is not intended to be taken
away by this, But at the same time,
we must see that the Judiciary should
pot be called upon to sit in judgment
on political and economic matters, The
moment they are called upon to de-
cide political and economic matters,
the criticism of the Judiciary on the
public platform ang in the Press be-
comes inevitable, It is not to embar-
rass the Judges by asking them to de-
cide political and economic matters.
The intention under the proposed
amendment is to keep the Judiciary
out so that they decide matters of law
and are not called upon to sit in judg-
ment on matters which genuinely and
really belong to the political and the
economic spheres.

It is not as if for the first time
somebody has invented a new princi-
ple in this country. Way back, in a
country like America, when President
Roosevelt made his address to the
Congress, said:—

“Everytime they (the Judges) in-
terpret contract, jiberty, vested
rights, due process of law, they
necessarily enact into law parts of
a system of judicial philosophy, And
for the peaceful progress of our
people during the 20th century we
shall owe most to those Judges who
hold the 20th century economic and
socia' philosophy and not too long
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outgrown philosophy which is the
product of primitive economic con-
ditions »

The idea was, why call upon the
Judges to import a philosophy whe-
ther modern or primitive by giving
them a chance to sit in adjudication on
matters which do not belong to the
judicial sphere?

If we refer to the two Directive
Principles which are the basis of the
proposed amendment, the House will
notice that each of these two Direc-
tive Principles, when the laws geek to
give effect to such Directive Principles
which involve consideration of politi-
cal and economic matters, I dare say
that there is a large measure of agree-
ment that in order to protect the
judiciary  from an attack—which
should not be there because the judi-
ciary is one which we regard in this
country as wedded to democracy and
as the hastion of democracy—we are
all one that the judiciary should re-
main independent, We are all one
that every citizen from the top to the
bottom should respect judicial ad-
judication. But that does not mean
that in creating powers for the judi-
ciary we should create a situation
where this respect will vanish, where
this respect will diminish because the
moment a Judge is tempted to inter-
fere in matters which are political or
economic, a situation inevitably arises
for which nobody can be blamed;
they come in for political criticism;
they come in for criticism on policies
which they accept or which they do
not accept. That is the sole purpose
underlying the declaration which has
been provided for in article 31(c).

The amendments have been dis-
cussed elaborately everywhere in the
country. I would suggest that the
passing of these amendments is going
to open up a new chapter in the his-
tory of this country. They will enable
us to undertake measures which were
long since promised to our people, I
commend that the House take this Bill
into consideration.

Amdt.) Bill, 1971 1g

SHRI N, R, MUNISWAMY (Tamil
Nadu): Sir, I move:

“That the Bill further to amend
the Constitution of India, as passed
by the Lok Sabha, be referred to a
Select Committes of the Rajya

Sabha consisting of the following.
Members, namely: —

. Shri T. Chengalvaroyan

. Shri B. X, Kaul

. Shri Mahavir Tyagi

. Shri Lokanath Misrg

. Shri Dahayabhai V. Patel
Shri R, S. Doogar

. Dr. Bhai Mahavir

. Shri N. K., Shejwalkar

. Shri Kumbha Ram Ary, and
10. Shri N. R. Muniswamy

©OTIHOE W

with instructions to report within &
week.”

The questions ere proposed,

MR. CHAIRMAN: Both the Motion
and the Bi]l] are open for discussion.

SHRI A. p. JAIN (Uttar Pradesh):
Sir, may I seek a clarification. It is
a well-established right of Members to
seek clarifications, particularly from.
the mover, the Minister,

MR. CHAIRMAN: What
want?

do you

SHRI A, P. JAIN: The hon. Minis~
ter has referred to article 30(1) which
refers to the right of religious and
linguistic minorities to establish and
maintain educational institutions. Now
may I know from the hon. Minister
what is the nexus between these two
reserved rights, i.e., to maintain and
establish educational institutions and
the payment of compensation, which
he hag provided by an amendment
the Lower House?

SHRI H. R. GOKHALE: At this
stage, I do not think question and
answer are intended. I will keep a
note of this point,

q@ir Wwaw  fag ' LERE I

(49T ¢ g S-S A AN ¢
TG
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THE MINISTER OF STATE IN
THE DEPARTMENT OF PARLIA-
MENTARY AFFAIRS AND IN THE
MINISTRY OF SHIPPING AND
TRANSPORT/
dadla F19 T qq AlEg Wi
qftags ™I ® ST HHY
(SHRI OM MEHTA): We can have
the reply tomorrow at 11.00 a.m. and
then the Thirgd Reading can be had
at one o’clock. We can have a gene-
ral discussion today upto 2 o’clock.
We sit up to 2 o’clock today.

SHRI BHUPESH GUPTA (West
Bengal): I would like to know whe-
ther the consent of the persons, whose
names have been mentioned in the
motion for referring the Bill ‘o the
Select Committee, has been obtained,
because I find the first name is that
of Shri T. Chengalvaroyan. The
names are to be proposed on the basis
of the consent of the Members con-
cerned. The first name ig that of my
friend sitting here. Has he given his
consent?

MR. CHAIRMAN: Whenever a
Member gives notice of Motion, we
presume that he must have taken the
consent,

SHRI BHUPESH GUPTA: No, Sir.
His name must be given after his con-
sent has been obtained.

MR. CHAIRMAN: He has not said
anything about this and, therefore. I
presume that he has ifaken the con-
sent. B

SHRI BHUPESH GUPTA: It has
been challenged by me. You can pre-
sume as long as it is not challenged.
Now since it is challenged, it cannot
be presumed. See the rule. As *ar
as I know he ig supporting the Bill.
He does not want it to be delayed.

MR. CHAIRMAN: If any Member
refuses to be on the Committee, his

name will be cut out,

SHRI BHUPESH GUPTA: How?
Can anybody give my name without
my consent? Can you show me the
rule? Mr. Chengalvaroyan does not
want the Bill to be referred *o the
Select Committee. How his name has
been smuggled, I cannot understand.
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MR. CHAIRMAN: If he says that
his name has not been given with his
consent, his name will be struck boff.

SHRI BHUPESH GUPTA: Then
strike it off.

SHRI THILLAI VILLALAN (Tamil
Nadu): Mr. Chairman, Sir, I like to
be relieved of this honour. 1 want
to know the other names. B

MR. CHAIRMAN: It has been cir-
culated. Yes, Mr. Gurupadaswamy.

SHRI AKBAR ALI KHAN (Andhra
Pradesh): With your permission, I
would like to know cne thing and
this will finish much of the criticism
that is likely to be made on this Bill.
I want to know from the hon. Law
Minister as to what is the safeguard
for a common and a poor man’s pro-
perty if it is taken and he is also not
given the market value. The whnle
contention is that it hits the common
man, it affects the common man . .

MR. CHAIRMAN: Do not set up
this precedent. Yes, Mr. Gurupada-
gvamy.

THE LEADER OF THE OPPOSI-
TION (SHRI M. S. GURUPADA-
SWAMY): Mr, Chairman, I wish to
support the Bil] in principle. Every
student of contemporary politics is
aware that there is, at present, no
arreed international formula for in-
cquality. There is not even much
clear thinking on the kinds of inequa-
lity that have to be tolerated by us.
But ever since the times of Aristotle
the pace of equality is growing and
the desire to avoid extremes of for-
tunes is becoming stronger. Today,
equality has become a new political
frontier that is to be reached. In the
past equality was considered as an off-
shoot of exploitation, economic and
otherwise but according to the social-
igt economists of the present day,
equality is considered as a precondi-
tion of economic growth. There is a
saying among the economists to-day
that we must equalise till we do not
hurt the economy if the inequities
that are found in the society have to
be brought down to civilised levels.

The agony and pain resulting from
inequality or inequity in the distri-
bution of income and wealth is felt
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less in the prosperous economieg be-
cause of the fact that there is more
social and economic mobility in those
economies. But the same thing can-
not be said of the developing econo-
mies or the under-developed scono-
mjes where we do not have the same
economic and social mobility operating.
It is understood by all of us that
society ig based on extremeg of wealth
is generally exposed to periodic out-
bursts of discontent and it is especially
so in developing countries, It is
axiomatic to me that power follows
property and property is the classic
symbol of inequality. If political
power has to be shared by the broad-
er masses, there has to be sharing of
economic power by the broader
masses. Political power and economic
power are linked together.

Some time back there was a very
interesting study made by Laydall
research group and they took for their
study 25 countries. After the study
they reached a conclusion that only
five among 25 countries have stood
out with high inequalities. The names
of these are Brazil, Chile, India,
Ceylon and Mexico. It is obvious that
in India the inequality of property is
far greater than in advanced countries
and it is even greater compared to the
other developing countries of the
world. And in India we are finding,
therefore, political power is being ma-
naged, controlled, cwned by a set of
plutocrats and this has threatened
harmonious ang peaceful development.
This also has eroded our social and
economic stability. Therefore, what
is required is to restructure our econo-
mic society and to bring about reorder-
ing of our property relations. We
have to examine the present legisla-
tion against this backdrop. We have
to examine it in the context or from
the point of view of whether the pre-
sent measure will fulfil the basic
philosophy of equalisation without
hurting the economic growth or deve-
lopment. This has to be the yard-
stick to measure the implication, the
importance, the justification of this
measure. But before examinine this
measure 1 would like to dilate on one
point.

[7 DEC. 1971 ]
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Sir, some attempts have been made
by. some Members, including a few
Ministers, to create an impression in
the couniry that there i a confronta-
tion and opposition hetween the Exe-
cutive and the Judiciary in the coun-
try. The arguments ang expressions
used have created a psychology of con-
troversy about the role of the courts
in thpy matter of constitutional jnter-
pretation. To my ming it is unfor-
tunate, Sir, l1et us remember that both
Parliament gnd courts are the crea-
tures of the Constitution, It is the
Constitution which is supreme ang it
is the Constitution which hag defined
the respective role of the Executive,
the Judiciary and the Legislature.
Therefore, to say that one wing is
thwarting the policies of the other is
wrong and misleading. The Judiciary
is expected to say what the law is and
Parliament is expected to say what it
ought to be.

ot WFATAAN (IWT 9_A)
A, ¥ oF Fqeqr FT I AT AW
TEE | Y ALV 359 N QT A |

‘359 (1) =gt fx st #Y 9%
sy s § § agt weafy wRw
gra1 Afvg Fx @ fF oam 3
gra fer my wfusd § ¥ Q@)
1 wafaad v & forg, 9% f&
za grew ¥ afua g, fady =mnea
F TATAT FT AIFTL TGT T TH1T
aforg ufasr 71 9afag FUTH
for  fEfr  aoeg § wfeg
w9 FEaETfEal 39 FE(E
¥ foqu fog § f&  Sg¥mom
o] @AY & AT IF A VK G
Framafy & fag I fis wrdw §
Ifeafag H o4, faaftag @

A1 TR G GHTR T THSAE, T
& o Ty w1 9z wiuge sra R
f& wgafa wodl gF  SiewW & @,
RN F T T HATFCAFF | F
EIST | o YW T qg §@  9EY
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wE, =i g, O & s =ar g R
TRIAHGIRT AFE g8 THHT AR
s frar & @ Wl frar B, AR
T St et € & 5@ g ag ofiveda
7 & &1 7d, ofcaear H 4 & &Y

SHRI AKBAR ALI KHAN: Irrele-

vant:

st VRATTRAN : I A IT |
o< Ig T qua oy § g &1 7@ al

TH) G XY FT 7@ 999 ¥gi fagas
geqq 9 g1 aFarg | ag §F A
Mg § W9 )

MR. CHAIRMAN: I overrule this
point of order. I{ is not relevant.

st AHATIW : § ¢F Qg AT
THRUT A § AT @TE | w0 fg=h
TR A A F A g @ E, ga
fay o

st awrafa : §7 og forar &, sas
AL AW ) 9 e Fag fem )

st AEATTAW : Q@ gF A |

“Where a Proclamation of Emer-
gency is in operation, the President
may by order declare that the right
to move any court for the enforce-
ment of such of the rights conferred
by Part III as may be mentioned in
the order and all proceedings pen-
ding in any court for the enforce-
ment of the rights so mentioned
shall remain suspended . . .

st gwfa : &% 3w faar & | ST
8% ga oz fear &, smfF o fgkrae @
9, T ¥ @ ¥ ™ ey gwer
wYE qreeE T 8, 9y SfasE & e
far ar 71

ot THAFILAW : § g ST =TT
g f Sfage 7 fray a7 7Y 1 oy 1o
He§ s fooam, wEdadz #t
faerd ror AT o3 & Sfase d
TEFT MW fw‘a‘ar e, m:g“;;n

[RAJYA SABHA]
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; far & @1 g7 guw g wfea § § ar

Sl

sit awrafa : &Y w77 fr ag W
g

st THAFTAGW : {IT AqAT &l
¥ g A qo9eg 71 5397 ar w3

T &l qY, faT SwIeAT 9% 7 )
Tad iz § ST 7T @ fgan |

St qumfy g WAz &, ™

fet ¥ A1 qegr WA AT AL
It ig irrelevant. Mr. Gurupadaswamy.

W qwATEe o s, F
MTAYAHT § AR WAEAT I FY
ewaT 9% | & ooy A A FTRT §
fa d@feam &1 Y WEifEw 359 §
IqEt 93 Afedr

ot aamafa . §3 9g femr & ¢

N ARATEW . F G@FT W™ F
g Fgar g e s@ s WA v
ardst & o fF ey R § g ag
T agl WiTaR s W g R ag
wfcaeg § T8 § N FTITTAT o &
TAT FY I T TG AT FEAT AR
fad sfar 1M sm g fagas &
wif el g FeaT T1ga & wfafw oy
afeadT 3%, @Y FH FREAT &

difas § Sfesz sy wRw
¥ #v @ & 1 g#re Sfwse

TagraRw s A W w oW
g9Y I8t G99 @9 FIA T FTASAFAT
|8l

st ewrafa ; #F oot s 34
fF 78 T & | 9T AgRAT FF
9% Y | Y TRATEEATHY |

fi ATogo Haraawhy (Ve sré‘w) :
gaTafy wgteE, oF @ 9@ F
s u'ﬂf.;
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st awfa : v osdrag §
&g forar &, ora &fsd

e Fo fl?ﬂaﬁ'( - § t’,ﬁﬁ‘\'%m
FTTE, @ fAde § @ g ST
Sfg3z w7 W fe.dmww frar
oA A AN g@ e . -

ot gwwfa : gaF 15 &G WY
g 987 1

Y AT : FIS FEEQ T AGY
2 | ST A A A3 v A FNS AW
#EY 8, FTH FA AT N

st @wafa : sy 3fsd | = qeETe-
T

W TRAACT: ITF FH § FH
qTHER ¥ Feae arairar =nfgn, BF
fegfa &

MR. CHAIRMAN: Yes, Mr. Guru-
padaswamy.

SHRI M. S. GURUPADASWAMY:
Sir,. ..

WY TAKATTTW : FI7 4N FLTH
IS qT FA |

SHRI M. S. GURUPADASWAMY:
I was referring to the controversy
created about the role of the courts
in the country. My friend, Mr. Go-
khale, is aware that the authors of
any law may have some intention, but
the words may convey a different
meaning altogether, and the courts
are the authorities to interpret cor-
rectly the meaning of the words. I
want to invite his attention to  the
famous words of Lord Halsbury, Lord
Chancellor of England once said:i~—"

“My Lords, I have more than once
said that in construing a statute, I
believe the worst person to construe
it is the person who is responsible
for its drafting.”

I would only remind him of these
words with a view to justifying my
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statement. And there should not be
any psychology or impression created
in this country that there is confronta-
tion, opposition, between the courts
and the other wings of the Govern-
ment. Parliament has got the power
and authority to change any law. It
is always given to the courts to inter-
pret these laws. If there are judicial
errors, Parliament js there to correct
these judicial errors or lapses.

Having said this, 1 would like to
refer to the various clauses of the
Bill. Firstly—let me repeat—the pre-
sent measure tries to support and
broaden the philosophy of equalisa-
tion; it tries to make socialist objec-
tives more meaningful. It accepts, by
implication, that the rigid stratifica-
tion of society posed a threat to the
social order. From this point of view,
the Bill is welcome. But it has got
various limitations, The first part of
the amending Bill deals with compul-
sory acquisition or requisitioning of
property by the State. It reitcrates
the earlier accepted norm that the
State can do so if it is for a public
purpose and is done under the autho-
rity of the law. There is no change
in this and this has been retained.
However, previous]ly, compensation
was envisaged but now it is sought
to be replaced by the word ‘amount’.

Sir, here I have got some mis-
givings. I do not mind if compensa~
tion is denied to prosperous persons
whose properties are taken over by
the Government. They have enjoyed
their fortunes for too long. And one
of the socialist objectives being to
level off incomes, we cannot afford
the luxury of giving the market value
equivalent to the property acquired
from the propertied classes. There, 1
am going to support the contention of
the Government and the purpose of
the Bill. But it will be different if
the same principle is applied to
pigmy properties and small owners.
The Bill proposes to treat both the
tich owners and the poor owners in
the same category. The affluent
owners are combined with the non-
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affluent owners, and the same yard-
stick 18 applied. Sir, I would like to
pose this question to the Minister:
Where 1s socialism when poor people
are denied theiwr property, and a fair
equivalent 1s not given to them?
It also introduceg an elecent of
arbitrariness Government can victi-
mise the small owners and deny full
compensation or full value of the
property. I do not think 1t 1s the in-
tention of the Government to do such
a thing. The socialist abjectives, I
thik, should also encourage, support
and protect the small owners, and
should, at the same time, draw a line
between the small and the big. Sir,
T have proposed some amendment in
this regard. I have said in the amend-
ment that reasonable or eguivalent
compensation has got to be paid in
respect of properties acquired which
are below the ceilling.

Agamn, Sir, the first part of the
amendment does not take into consi-
deration adequately the educational
trusts. Sir, in India we do require
enormous resources for education The
resources available in the hands of the
Government are not adequate. This
requires supplementary resources of
the community. If trusts are created
for that purpose by any section of our
society, whether by majority or mino-
rity, why should they not be tfreated
liberally? And for this purpose, I
have given another amendment I
have said in the amendment that edu-
cational trusts belonging to any sec-
tion of our society should be treated
hberally in case of acquisition.

Sir, the most important and crucial
part of the amending Bill is its second
part. It deals with Article 31 of the
Constitution. It tries to give effect to
Directive Principles contained in
Article 31(b) and (c¢). The Articles
(b) and (c¢) deal with distribution and
control of the material resources of
the community to subserve the com-
mon 1nterest, and envisage that the
economic system should not operate
in favour of concentration.

The amendment proposes to give
constitutional validity to all legislation

(RAJYA SABHA1

Amdt.) Bull, 2 28

1971
intended to give effect to these Direc-
lwve Principles. But, to my mind, the
amendment suffers from two draw-
backs. Firstly, 1t tries to revoke all
the fundamental rights incorporated
in Article 19(1).

I heard carefully the speech of my
hon’ble friend, Mr. Gokhale, while he
was introducing the Bill. But I failed
to appreciate his point. I would hke
to ask him again what is the relevance
m bringing all the Fundamental Rights
under the purview of the Ball.

Secondly, Sir, the amendment does
not pay equal importance to economic
obligations incorporated in Articles 41
and 43. Here, again, if the intention
15 to bring about economic justice and
to bring about social economic trans-
formation, obviously we do want this
dimension to be enlarged That is
why we have brought in other
Articles, Articles 41 and 43, which
cast economic obligations on the gov-
ernment in respect of weaker sections
of our community. These two Arti-
cles, which I have stated, deal with
the question of right to employment.

right to education and as-
11 A.M surance of living wages to the

working class and so on. 1
would lave appreciated the Gov-
ernment if they had brought before
us a package of Constitutional re-
forms whereby we will be able in the
future to bring about a structural
socio-cultural and economic transfor-
mation. I do not know why these as-
pects have been overlooked or left
out from the purview of the Bill.

Then, Sir, I come to the point rais-
ed by the Minister himself that this
excludes or takes away from its pur-
view all the fundamental rights in-
cluded in Article 19(1). What is the
relevance of this to the Bill? The
fundamental rights included in Arti-
cle 19(1) deal with the freedom of
speech and expression, movement, as-
sociation

;o

MR. CHAIRMAN: Mr. Gurupada-
swamy, I do not want to stop you, but
there is a long list of speakers? « -
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SHRI M S. GURUPADASWAMY. I
am fimshing, Sir 1 would like to ask
the Minister what 1s their relevance
here? They are not related to pro-
perty rights or property relations
While we agree with him that pro-
perty relations have got to be re-
structured, re-ordered, re-fashioned,
we do not want that in the name of
re-structuring the property relations,
we should abridge or cut down the
fundamental rights They have no re-
levance at all to the Bill I think fun-
damental rights are commop law
rights and are not contractual rights.
They are remotely connected with pro-
perty rights And if these are taken
away from the purview of the Bill my
fear 1s that the Government can be-
come arbitrary and in the name of cut-
ting down property rights, 1t may in-
terfere crudely in the fundamental,
basic liberties of the people. Sir, we
do stand for a healthy harmony of de-
mocracy and soclalism We cannot
aflord the luxury of sacrificing socia-
lism at the aliar of democracy or vice
versa We believe in democratic socia-
lism That is our concept, thatis our
philosophy And the basic rights, fun-
damental rights cannot be sacrificed
at the altar of the ecOiomy or the eco-
nomic changes that we may envisage
Therefore, Sir, 1 oppose the provision
worded 1n this fashion which excludes
or takes away the fundamental rights
fiom the purview of the Bill

Lastly, Sir, the Bill deals wath
another aspect, that 1s, “no law con-
taizmng a declaration that it 1s  for
giving effect to such policy shall be
called in question 1n any court on the
ground that it does not give effect to
such policy” Sir, we are not 1
favour of this amendment It 1s al-
ready enunciated that all acquisitions
have got to be for a public purpose
ang this 1s made justiciable And one
should be allowed to question the
justictability of any act of the Govern-

“ment And till today the Directive
4\Prmcxples were put 1n a separate cate-
gory, in Chapter IV, and the mam
reason for this was that these Direc-
tive Principles should not be justici-
able And today the Miuister is say-
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ing the same thing We do not want
this to be justiciable at all One big
difference  between Fundamental
Rights and Directive Principles 1s that
Principles should be non-justiciable
and why 1s he insisting that Directive
Directive Principles are not justiciable,
in this matter? I would like this to
be justiciable I do not want any
distinction to be made between Funda-
mental Rights and Directive Princi-
ples envisaged 1n this Bill The peo-
ple should have the opportunity of
questioning the wisdom of the act of
the Government whenever they take
action under the Bill An arbitrary
Government can take shelter under
this and impose 1ts will, and there 1s
no way of getting out of this predica-
ment Therefore, I plead with the
Government that we should concede
the right of judicial review to the
courts 1n this regard There has got
to be a link a nexus, between the
action of the Government and the
constitution.

With these words I would hike to
commend my amendments and I hope
and trust the Government will re-
consider 1its stand and concede some
of the points that I have made
through these amendments

o} qeax fag Werl  (roredr):
gamfa &, afsgm gwes fagss
faamd gggm &, ok T @8, fow
TR0 ¥, 37 fadas F1 o7 027 IO
Stgl % gEEey g, T IF AAA AT
F & o & wx ag  fadas awn
T T a1 wE SEET A F A
1 gl 7 @6 1 97 UsgEer
FT & AR A qfsT Araas & dadr
FMFT AT MEE AT TF T
fr suy afgam & e &7 G0y
gar | &Y @Y @F F@R T @R
frar & fo ot #1€ 39 sy 9§
fafum gwal o= wewsemt T AT
W & M miaare A F 7T
¥ IR agr Ty & § afawgw qwr
Frgat oY, WY 5@ afqgm AW oY,
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o 7% fag W
M §F TEor F Ay ¥ =W
oot T J29 § WM zafEdy wmy
-afeadqw w3 uraws § 39 ofcfeafy
FY o § Gar v ¥ fordy o anferrar
WA F AT F g fafeg g ot
& 7Y qwmar fr §6 TLawc
FT srode qifafewar Aifedde a1 &
gt s b feelt dadr & FaT gw
aYfafers wifeqws 1 megs #¥ @
qFA & | T ) g maraal & fayr
AT F G AT AT FEAT A
gz 537 ¥ wfweR @ dfa w1
Ffwea ¥ mdle T & gz & T
TgT g7 aF farier § o waad
IT FRIAT ¥ gTU AW fR A T =l F
HTIT qX J1 OF 0T § UF 7347 ot
g SUFT IGY UF gERY AT §1 AT
AL 99 AFHEH F1 IEA OF fady
NHT § 579 faater FT o [y for,
g ¥ "R o) f&n gFR &
feram &t garer 9 @ fF fFar st gar3
¥ forelt &m@r & gur Nfwfessr Dfeda
FY 1T 7 F2 q1 Ig SART ATWT ZNIT |
UF qF O &9 - .
SHRI AKBAR ALI KHAN: We do
not agree with that.
=t g iag o @ & gy
A GT W E, w9 W W ol

T I gEAT 7 wfarm w3 )
Wt gEaT WA @ F quma]
fram g

st gamfa: gr @ &)

o weae fag o @ far @
AT FET FET TET & 1 @1 wafag
s § ¥ gd fear y gmara 1 S|
93 9Fdl g M s ganR sEE W
qIaT § F1E Y T foEw @ 1 8
tr faasr fe<foeme garee are-ans
for @ T0F § T N FEA TR
OF gATT FET AG ar, FfFw wed

[RAJYA SABHA]
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FTAMET I IFRATEE @), AT EmA
¥ ag Yoy 7T 4 G gt wr ¥
fora® ¥ IgFT 7Y AW FT gAY fom
WIEAT ¥ FA FAAT, IEH ¥ TD
aaa femm o o gwYE, @ 94
SSTAE ¥ gAT e gad wifgg
Iq IOAE § ¥ W IT F1AT FT qO9T
FY §aTX &, GUIR &, 997 FET 29
F1 WIS qUEIT 79T g Y IAF! TEeq Y
&, xaa form g® afusre & - oifeg@re
1, oA -t Fet WY arfwaiz
F o AfgFr o7 2% 5Fw w0
at qiferaTie ®1 99 Afewre § Ffew
3 FT 5T A 927 78 gar 1 AfFA
w9 gav o sfidese qdmd &
F7aT F1, 7 gfqu ¥ uw gevsee
TR F faq erqeqr w1, @ IqHT
agAg are av fe Ewd sra arfay -
e H FEAT ¥ AR §, wfaww 7 &
A o eefdee fAser o gFar g,
gaF! ag e faae T 9 37 93
wftfestem g, ra sgfefesan §
arferg sgfefsimy 8, fFousr ag
afaFr gefaa gar Tifge

ag 97 3 & fF 4% AwAanE-
STa FT AHAT OF grEasfas  fqarg
F1 fasg Y &= a1 91 9 vHAfaw
gfaes1#), 3% R IR 9T Far
AT 91, FLHR FT JqF FES TR AT
g I 7O 1 gg s awg §
gaa FIE T &F AAIAEHAT ¥ ;YT
FTA F1 € < faan, foedt s weea
g3 TSAfaD gfseTo &1 ATHT Iy,
ag freft Wigfee &—ag w33 go fx
T AT HT TIAT FT TFAR @A
qAEA & AT ITF WS 9T AT ST
Y Y FIa——3faF 7@ & W -
AN FAF A ST | & Fargwaar
g 7 7T axwTe 8w Ad 9T A g
f gira ®1E &1 o I &7 faar  war
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wam wEwal & fou sfaq & ar
#T foox & goiw F1E T8 & 997 W
fa=r? &7 —ciat fop el o & o d
Far ¥ fesgg, w3 @7 R, a7 w@r
g—ga% fag gy orew Igw 7 &
wTT W gw uF Afehfesy T &
AT X% & Seal § IAET 97 TRa™T
TR F &, WX AT 9 FT 4G
TS AT QY AR T A F F S qg
aer fren 78 8 1 Afd rwfas s
R Gy Al § FgETAd! F 1 WIFT AT
I0(EC | T FEET AT GHAT S,
I T, FH! W T AT qB T TN
TET | OHT-H9Y T AT T TAGEH
F 3¢ fregg wedft @ § ok oW
ot ¢ gt & | gafem & 72) gumar
o @aer T Hadr ¥ HTYIC 9T &Y 39
gFIX & HureAwe ¥ fau @ 34T,
ag fedy Wit s & AmTEa A
AT WFAT AT T TR FIaal
% haw g TRTerd) F1 31T fieg H
F1 HIUFTX 7 a7 99T F =/ 3
TR HqAT TR & T F AT ATt
& v % s =g g fiv ag e
F oafowT g | qiaarie o 99
HfaFT F1 GH 1 FET 91 § 51 9
ferelt 9T T AT FIT FT F1E HI
fegers 7Y Xa7 & ¢+ gulay F quea g
f5 WX g0 T &I FY TG 9%,
FHARAT F A SF W@ ¥ 7 AN
fagran wr, swfer st WR
g7 THISE Weg gl ded g A
OIS F1 T@FT gH TS [AFIT T
ar —fma q@  #1 zedEww
i FIE § 3% Aywares oy & g
¥ fomr ag wigss 7 7 fqan s &=,
I TE FT I FAT AL &, Al Taq1
§ T gy T F 39 93 FTE@OEIG F
¥ foo qar g 1 SfFa o9 s @Y
FTHTT Ay goigAy &7 Ay § Wi form
o ¥ AT AW aFAIE & A &
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ag T U &1 9 g, Iqy ;A
F3Y FT HIg 98 BIS & gHr & | Ag
9T AT FoF AUAATLAAT FG H F OF
TFATE g3 799 UG T FIH U g8
g A wF 7T 92 gu I weAl Ay
g o gl § 1 59 g% a5 dfqam
amyw  fadas o ) SN w6
U FITT § a9 a6 & g aFw
Erer FT U AGT F gwAT |
zay W gg Afawr foar

F¥fT & 9% 9 F19F 970 §97, {5
ITH Y T AITAT A 3G TN
FH, a1 § a9 § FTH A I
T HIE A Y- Y & § 5 warad
788 | dfrgag wgm 5 gewdl
¥ g &% §, @t far & &1 2@
& wfgsrd ¥ wIal &1 afaa F@r
fEfy ot TFR & s SHnifer
#, UF FIEECIAA T T0d 7 3w F
sk fom FrRgmm § safewrdy
FI AT ATAT§, T FIA FT ThSAT F
fag ars g &, 9! SOF wfas
afaq w1 Farfy It =& & w1
THT FT qFa § I9 AAFC FT, av
ot Fpifeswer 19( 1) (TH) &, R oAifzwa
F1 IUF TR ¥ IR F, 78 Afawy
o= sfaran § HIR A FIE & epeAr
F ey T T AT Sufedd wF F
gam g foesr & g wfed am
g fase F1 I=T@ FE@I ITHT
o 10 fzar § 6 ‘95t & wrae &
UF GEAT ZT VAT 1 AT JAX TF
FEHIIET AT F9 & AT TqET 1T
I gre{HEaA 9% axfEaeE st g,
ar gEEl I IaFT fFuR @
=Tlgd | 78 §UT FTAT 470 AT AT
TEt Y, APKT Q% ATAATIHAAT & T
s zeifgiws & faar, a1 ‘g F
araer § oF gedEar o fqar
sq4 § wfaer & frq wamadt & e
& oweAl BY 6t T ¥ 2, qt ag e
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st qeax fag Werdh

FFR & Efea JE war S aar
4

‘gFRTA FT WIAAT TF ATIHINIS
Fq @Y GFAr g1 SEN AFR F W
JIY HITAAT F GIHA AT G 59 FHT
FT IR HITHT  qAIT T F |
fT Y 99 aF gW IT AT FT haen
T T & qq I AT F7 fAfeaa vy
¥ mfewa 19(1)(T) 1 # awg
¥ qrHY, 99 FHL F G, 9 FFR F
afegdas & Teq g FT fed A §,
& 4 guear § AfeFT 19 F wwad T
T §F FAT FT 9 TRTAGT & qTEC
T@AT fwel gH1 § AEIfEg AT o7
gvaT 31 Wifs Tg 9T 97 FFR F
wfusX &, &= ¥, aauwa F1, FregeT
wraey 1, qEifgue uve gfayyg
TN F7 wfgFTe § MT |/ IFF
O HUSTHEA TISH § 1 §7 HUeriee
T & d¥ey § Faer fra Ffonsy
1 feaermw, 3g g4 & zigfaeea
fafaqew &) @m #3F & far ewd 77
FWMA AT &, ar Y 3w & fagm
w7 fexeriwm faar at sw ferom
FT WY IEH 3F FFR & 7 AT R,
3 feawrwT &7 A SHW @gr Ty
i AT 8 39 3| &1 919 FEm
¥ fac o9 seEE ¥ 9™ H G941
FAY A P WY HIET ATAT &
gt fegorom aifas & A wmer
ufasre &, JfwT sfswer & gro frar
7ot 9y fewewq fF ergvfaes Infoauey
FY AW FA F ferm 77 FT7 797 & oK
afay  wifesr 14, #Wfesw 19,
uifewar 31, 1< 39 9% A0 TEr g,
& gwwa g v 39 wlgse s afqa som,
g UF TFR & T ¥ weaiq
TEY ATAT ST FHAT | WA F HrGOT
it far 7 Ao wfawe & s

[RAJYA SABHA ]
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e F7 afga F@ w1 FOH § WAT
AR

At fawa o7 TrqrERAnT 1§ qWA
@l fF IrEf aF ang €t qa A
v w1 v Aifos qofa & efae
A1 fageaw 7 327 qur g7 g @A
AT F TR FEAHT BT QFAT
Tred ¢, ¥ 39 929 § 9gHa g | afEw
BT FEAF AL F, 9 WTTHT
gl ¥ Y HEEHHAT 9% GHAT §
et Wt afsas gogwr % fag av a=ia-
FOU A TFA & fAq & o ATy
Feafy 91 o9 FEwsaen F 8o
# S aret gafe ¥ o AT 1Te
feudms T anfew 1 qA @3 & fF
T8 FIGT F AT (Time bell rings )
FEr FT W g | DS AT AR
feumhw T § ifs mar & @% f5
FaZwT aH TOE HR FAZTT AT
e &1 g & fag fqar S aww
qi w9 &1 § o) ofswF aus F fag
AT ST ATAT T RIT AT ) IT AT
% &1 ArE wrew o fefezqma agr 3y
71X g9 fraar &Y agr fagm & o
q¥ FATVETET 3T FY FIHAT F, I TH
gamfag =qavyT 39 gER 5 faaw §
4% GETAIT &1 UFA ¥ fag  quifase
4T gl a9 a% ge7 ¥ fa¥ v grer-
g9 zow fag woala @9 o W
T gz afadw qmad fadas sgo
& ) 78 BT AR 9%, T FIf I 9
A Ffq & T F e g™ S|
aft & &% a7 3% geaeg § ) S
# g &1 aifqgm @ Afaue
gmaT # gy £

, wfae & #awaar g fr 2z fados
Ty g, 48 fagas g 8’ Iy av
oA &I gt fagaw g1 gAYy
BT grfa T ITEr oY IqT
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IE FT A TFTT T FUT I ;I T
¥ FAT F FIC I QF WERT TGHT
¥ HTHIT 97 g o AHAT § AR g3
1T ¥ fag 1 fA9F ¢ Fg A1 fF
T T AT I TG AAAT ALY,
™ ¥ for 2/3 Tgwad &1 HEEEFAT
St aifgu, AT qar & #9 &
Swd F WIT a3 GLETL AT WR{EAR
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SHRI JAISUKHLAL HATHI
(Gujarat): Mr, Chairman, Sir, the

Twenty-fourth Amendment of the
Constitution has been passed and it
8ave to Parliament the power which
it had lost as a consequence of fhe
Golak Nath case. Having got that
power back it is but proper that
Parliament should go ahead with
enacting legislations for social and
cconomic progress and for such pro-
gressive measures as are necessary.
But in doing so it is necessary that
Parliament should be armed with the
necessary powers and the experience
in the past has to be taken into
account.

It is nobody’s case that there is any
confrontation between the Judiciary
and the Legislature and it is not
also the intention to say that because
the Judiciary has given certain deci-
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sions the Constitution is being
amended. But certainly as the
Judiciary has a right to express its
views, if the intention expressed by
Parliament is not properly carried
out or uynderstood. then Parliament
equally has a rvight to reiterate by
way of amendment of the Constitu-
tion as to what the intentions are.

The first important amendment
that is sought to be made is the sub-
stitution of the wond ‘compensa-
tion” by the word “amount”. This
article 31 has a long history. If we
go back to the year 1950 or to the
day from which the Constitution
came into force, several measures
were taken for land reforms, for
agrarian reforms, for abolition of
zamindari, Other social measures
like taking over of management of
commercial undertakings and indus-
trial undertakings were taken. Mea-
sures for settling displaced persons
were also taken.

Earlier, before the Fourth Amend-
ment in the case known as Mrs. Bela
Bannerjee's case, the courts held that

compensation would mean “just
equivalent”. Now, the word “just”
is of an American concept. It is

found in the American and Austra-
lian Constitutions and we had deli-
berately omitted the word “just”
because by compensation we do not
mean the existing market value but
certainly to compensate. But be-
cause they were free to hold that
although the 1land acquisition or
acquisition in West Bengal was to be
paid at a price prevailing in 1946-—
and the Act was passed in 1946—it
was held that as no market value had
been paid and, therefore, the person
whose lands were taken was not
properly compensated; as it is not
just and equivalent.

Now, in England also you will find
that it is not the market value that
is insisted upon, It is a more demo-
cratic country. Parliament is there.
There, the Town and Country Plann-
ing Act 1944 provided that compen-
sation may be paid on the basis of
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- the value prevailing in 1939.
Although the Act was passed in
1944, the compensation was toc be
paid on the basis of the value pre-
vailing in 1939, There was no agita-
tion of the kind. Similarly, if you
want large chunks of land, and
supposing a man in Delhi has pur-
chased a land three years back @
Rs. 50 per yard, and now you want
to acquire his land, the actual com-
pensation would mean the value
which he has paid plus anything by
way of interest. That would be an
adequate compensation, That was
why the Fourth Amendment Bill was
passed in 1955.

SHRI A. D. MANI (Madhya
Pradesh): We have also a similar
provisien and the . .

MR. CHAIRMAN:
Mani do not interrupt.

SHRI JAISUKHLAL HATHI. I
know the provisions. In 1955 the
Fourth Amendment Act was passed.
The same kind of atmosphere grew
up when a provision was added that
no law fixing the compensation or
specifying the principles on which
the compensation would be given
shall be questioned in a court of
Law. There also this kind of
apprehension was expressed and they
said that now that the courts are
debarred from reviewing the cases or
where judicial review is debarred,
the Parliament can give any com-
pensation that they like, fixing the
amount in any manner that they like
and, therefore, it will be a kind of
confiscated nature.

That was not the position here.
At the outset some reactions took
place and so much so that the Judge
of the Supreme Court of America also
made a similar observation. Justice
Douglas of American Supreme Court
observed thus in his review of Indian
Constitution—

“Whatever the cause. ‘the 1955
amendment casts a shadow over
every private factory, land or other
individual enterprise in India.
The legislature may now appro-

Please, Mr.
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Amdt.) Bill, 40

1971
priate it at any price it desires,
substantial or nominal. There is

no review of the reasonableness of
the amount of compensation. The
Tesult can be just compensation or
confiscation Jependent only on the
mood of Parliament,

If the Parliament appropriates
private property for only nominal
compensation the spectre of con-
fiscation would have entered in
India contrary to the teaching, of our
outstanding jurists.”

That is the review of the Indian Con-
stitution by Mr. Justice Douglas. In
England, the Acts of Parliament are
not being judicially reviewed, but
still they have trust and confidence
in the Parliament; that the Parlia-
ment will not go mad s0 as to con-
fiscate property of everybody with-
out due compensation. Here also it
is a question of trust and confidence.
After all the people who are going
to pass legislation will be the re-
presentatives of the people and when
any such Compensation Act is Dbeing
passed, certainly the law that is pro-
vided will ensure that the interest
of an ordinary man, of a common
man is being protected. In fact, we
have a provision in the Constitution
itself which is not being amended.

If one looks at article 31 (2) proviso
it very clearly protecis the people
for whom we have the greatest anxie-
ty. It says:

‘“Provided further that where any
law makes any provision for the
acquisition by the State of any
estale and where any land com-
prised therein is held by a persox
under his personal cultivation, it
shall not be lawful for the State
to acquire any portion of such lans
as is within the ceiling limit ap-
plicable to him under any law for
the time being in force or any
building or structure standing
thereon or appurtenant thereto, un-
less the law relating to the acquisi.
tion of zuch land, building or strue-
ture provides for payment of com-
pvensation at a rate which shall nof
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be less than the market value there-
of.”

After all the laws will have to be
passed by this House or by the Legis-
lature and where there ig a law to
be passed, as Mr. Bhandari said, for
avoiding concentration of wealth
there will be no question as to  the
amount of compensation.

SHRI C, D. PANDE: There js a
difference between an ordinary law
passed by Parliament and amending
the Constitution. Whatever change you

make, will it be governed by the
laws of the land?

SHRI JAISUKHLAL HATHI: 1
would like to go on with what I
want to say because the time is very
limited.

MR. CHAIRMAN: Clarifications
could be given by the Minister.

SHRI JAISUKHLAL HATHI. 1 am
here to express what I feel about
them and I feel that whenever a law
to avoid concentration of wealth is
being passed, naturally there will be
no question of giving adequate com-
pensation or protecting the Funda-
mental Rights. The Fundamental
Rights are not to be used as weapons
by those who have vested interests.
In fact, the Directive Principles of
the State Policy are the guidelines
to the Government of the day to
govern the country in a particular
way and the two articles that the
Bill seeks to amend to-day are the
most important ones. Therefore, if
we want to go ahead with social,
economic and progressive measures,
it will be necessary to make legisla-
tions whereby we are in a position to
avoid concentration of wealth, we
are in g position to see that there is
equal opportunity of employment, we
are in a position to see that the
natural resources are available and
are not concentrated in g few hands.
Therefore, it is not that the Direc-
tive Principles are merely a piece of
decoration in the Constitution. That
they are not justiceable does not

j
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mean that they are there to just
show how magnificent our Constitu=
tion is containing beautiful ideas.
They are to be implemented and if
in the implementation of these, there
is any kind of hurdle or obstacle, the
Parliament is there to remove it  but
let 1t not be understood that it means
disrespect to the Judiciary. It does
not mean so nor does it mean that
there is any dispute with the Judi-
ciary, They are there to interpre*
but, ag when the Fourth Constitution
Amendment Bill was moved, the
Home Minister very clearly said, we
would like to releave the Judges of
the necessary embarassment that
would be caused to them by inter-
preting anything that we say. Here
also the Law Minister said that.
After all, i we want the Judiciary
to remain independent—and we do
want the Judiciary to remain inde-
pendent, we do want their dignjty
and respect should be maintained—
then in the political field it is better
they are kept out and therefore, it
is that the word ‘amount’ is sub-
stituted. (Time-bell rings)., The
other things the Law Minister has
explained, and since you have been
pleased to ring the bell, T will not
say anything more, except to say that
I support thc Bill.

SHRI M. . SETALVAD (Nomi-
nated): Mr, Chairman, I have great
pleasure in welcoming this piece of
legislation and my comment is not on
the fact that it has been brought in
by the Government but on some
parts of it, on some of its provisions.
You will remember, Sir, that I wel-
comed the Twenty-fourth Amend-
ment Bill and was happy that powe~
has been restored to Parliament »
amend all parts of the Constitutie-
including the ¥undamental Righee
But the power to amend has 1o be
exercised with care and circumspec-
tion.

Coming to the Bill, the first part,
of it only ©brings about a change
which was really intended to be al-
wayg there by the framers of the
Constitution. When the framers of
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the Constitution used the word ‘com-
pensation’ anq the words principles
....ete., as is shown by the debates,
they meant Parliament to be the
supreme authority to fix the amount
of compensation. But that was not
the view which the courts took, Then,
we came to the Fourth Amendment
and we tried to amend the clause so
as to make the intentions of the
Counstitution-makers clear. I had the
privilege of participating in the dis-
cussions which led to the sdoption of
the language of that amendment, and
we thought we had made matters
clear enough. Even 8o the courts
wavered after the Fourth Amend-
ment and the reason was, of course,
the use of the word ‘compensation’.
All that this Bill does or proposes
to do is to eliminate the word ‘com-
pensation’ =and substitute for it the
word ‘amount’, an amount which may
be fixed by the legislature, This was
always the intention, from the very
inception of the Constitution-makers
made clearer by the Tourth Amend-

ment.

Coming, to the next part of the
Bill, it is a small amendment which
brings about a change in the law as
laid down by the Bank Nationalisa-
tion case that the condition of rea-
sonable restriction in the acquisition
of property in addition to that of
public purpose should not Dpre-
vail. That idea is a welcome change for
the very words ‘public purpose’—
and it has to be a public purpose for
purposes of acquisition—imply a rea-
sonable purpose and, therefore, the
restriction imposed by the acquisition
would necessarily bel a reasonable
restriction.

e

But when we come to the third
part of the proposed Bill I feel a
great deal of difficulty. I am one
with those who have framed the Bill
in the intention which they profess
and which Y am gure they have of
giving primacy to the Directive
Principles over Fundamental Rights
whenever that becomes necessary.

f
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No doubt the Constitution has proe
vided that the Directive Principles
shall not be justiciable. But in the
past our Constitution-makers— in the
First and Fourth Amendments did
not hesitate to give primacy to the
Directive Principles in the matter
of land reforms when it became
necessary. You will remember, Sir,
that article 31A was enacted in order
to conserve and promote the land
resourceg of the country. It was
clearly a purpose denoted by article
39(b) of the Constitution. So, this
is not the first occasion in which it is
proposed to give the Directive Princi-
ples primacy over Fundamental
Rights. But are we proceeding in
the right manner in giving this
primacy to the Directive Principles?
What did the Constitution-makers or
those who amended the Constitution
do when they amended the con-
stitution and provided for article
31A? What they did was to con-
cretely lay down certain ideas which
were germane to land reform, land
congervation and agrarian reform and
embodied them in the Constitution
itself, Having laid down those con-
crete purposes and concrete objec-
tives’ they said: If you legislate in
regard to these concrete objectives,
such legislation will be immune from
objection on the ground of infringe-
ment of certain Fundamental Rights.
Now, that is what, in my view.
should have been dcne in this case
also. Articles 39 (b) and 39%(c) are
worded rightly, because they are
matters of State Policy in vague
and  general language, They
cannot very well be subjects of legis-
lation. They would have to be con-
cretised, and surely it would have
been very easy for s Parliamentary
Committee or for Law Commission
which the Government itself has ap-
pointed, to concretise these jdeals and
put them in the shape of prin-
ciples which could be easily em-
bodied in legislation. Having am-
ended the Constitution accordingly,
and put Article 31C in such form,
legislation in respect of those matters
as under Article 31A could be made
immune from such ¥undamenta
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Rights or the application of such Fun-
damental Rights as may be provided
in the article, Then, you would abso-
lutely be on safe ground, the constitu-
tional amendment itself pointing out
what concrete ideas would prevent,
for example, cohcentration of wealth
and so on. The Legislatures, acting on
those principles, would themselves
have a safe and certain guide to act
upon.

What I do object to Parliament
abdicating those functions. These
are Mmatters of general and Central
interest. What is, after all, contained
in Article 39(b) and (c), broadly
speaking, is economic and social
planning. These are essentially
matters for Parliament and not for
State Legislatures. These are subject-
matters of legislation in the Concur~
rent field and surely Parliament should
lay down the subject matter of these
laws,

It is not derogatory to the States to
say that the States have not yet attain-
ed that experience i democratic
institutions which the Centre has. Tt
would be, therefore, difficult for the
States really to formulate these prin-
ciptes with certitude. It would not
dificult for the Law Commission or
for a Parliamentary Committee at the
Centre to specify them and lay them
down. Some of the States have not
even been functioning. The adminis-
tration of some of the States had to be
taken over by the Centre. Are we then
going to leave these State Legislatures
to formulate principles from these
vague generalities of Article 39(b) and
39(c)? That is my objection. T call
that really an abdication of a respon-
sibility which really rested with Par-
liament, a responsibility towards the
whole country, beeause these are the
objectives which the whole country
has to aim at and work for. There-
fore, heartily believing in these objec-
tives, I say this manner of approach
is wholly unsatisfactory and should be
corrected.

Lastly, my objection is to the last
clause, in the proposed Article 31C.
There, we are making a departure from
the basic concept of the Constitution.
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I am referring to that provision which
makes a declaration, by the State
Legislature finally and conclusive and
debars the courts from examining the
legislation to see whether it conforms
to the principles laid down in Article
39(b) or 39(c). Surely, we cannot
import such a wide and sweepihg
clause in the Constitution. No other
article in the Constitution has such a
provision which destroys what has
beepn really the basis of our Constitu-
tion, namely, judicial review in the
rule of law.

Mr. Chairman, these are my broad
views on the subject,

[Mr. DEpuTy CHAIRMAN in the Chair]

SHRI M. RUTHNASWAMY (Tamil
Nadu): The first consequence to the
24th amendment to the Constitution
which was passed in the last session
is this Bill which erodeg into the right
to property guaranteed under the
Constitution under sub-clause (f) of
clause (1) of article 19. I grant that
no rights are absolute. Rights are
subject to the safeguarding of the in-
terests of the society and the State.
Even the right to freedom of expres-
sion, the right to preach or propagate
religion, etc. all these are subject to
the requirements of public order.
Granting that no right is absolute,
even the right to property is not abso-
lute. I cannot agree with the main
clause of these amendments, which
substitutes the word ‘compensation’
for acquisition of property for public
purposes by the word ‘amount’,

In no law of nationalisatioh, even
in socialist countries like England or
Germany under Socialist democratic
influence, is the right to just compen-
sation denied. Mr. Hathi congratu-
lated the makers of our Constitution
on dropping the word “just” before
compensation. He seemed to think ag
if he, his party and his Government
had abrogated the idea of justice in
regard to property.

What is this word “amount”? 1
must confess it is a great legal inven-
tion and an act of legal wizardry. 1
do not know who is the chief artist
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in the invention of this word “amount”,
whether it is the Law Minister or the
Minister of Steel and Mines, or per-
haps the combination of both. Thay
have invented this word “amount”., I
hope and frust our Attorney-General
has not been dragged into this unholy
alliance.

Now, what is amount? Does it mean
amount of money, so many rupees, or
so much pounds or tonnes of grain, or
does it mean...

SHRI C. D. PANDE: Shares,

SHRI M. RUTHNASWAMY: .....
shares or is it to be only 3 few words
of cousclation?

SHRI MAHAVIR TYAGI (Uttar
Pradesh): May 1 inform my friend
that the word “amount” according to
the Oxford Dictionary means ‘‘come
to” if it is a verb? Here the word
“amount” is used as a noun which
means ‘“Total to which a thing amo-
unts”, “full value”, “significance” etc.,
“guantity”, “as a considerable” amo-
unt of money. The word is meaning-
less. Amount of what?

SHRI BHUPESH GUPTA: Even
tomfoolery.

SHRI M. RUTHNASWAMY: I is
left to the Government to specify
what “amount” means and it will be
reviewed by the courts of law. These
amendments have always been advo-
cated on the ground that they are
necessary for promotion of economic
and social progress and is a war
against poverty. But this looks very
much like a war against properly.

Property has been recognised from
time immemorial as one of the expres-
sions of human personality, or some-
thing which a man acquires by his
labour. And laws have always
guaranteed this right to property and
its enjoyment. Some laws have gone
to an extreme extent as the Roman
law, for instance, which gave the right
of using and abusing. But more
civiliseq governments have guaran-
teed the possession of property, enjoy-
ment of property and the right to
acquire property in a just manner, It
i3 an expression of individual liberty.
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So, this amendment amounts to erosion
of the right to liberty. Right to pro-
perty is a right which expresses indi-
vidual liberty.

12 Noon

In the last debate on the Twenty-
Fourth Amendment, the Minister for
Steel and Mines said that these amend-
ments were necessary for the promo-
tion of social and economic progress.
When I argued that the Constitution
was not against any proposal for the
promotion of social and economic
progress, the Minister for Steel and
Mines said that he did not object to the
Constitutjon as being an obstacle to
progress but to the Judges as being
an obstacle to progress. Then way
wag the Constitutional amendment
necessary at all, if the Constitution was
not an obstacle to progress? And now
the Judges are being confronted against
Parliament. I think it is very unfair
to bring about this confrontation of
the Judiciary against Parliament. It
reduces the esteem in which the Judi-
ciary is held by all sections of the
people. And if the Judges are against
this or that proposal for social and
economic progress, as he argued they
were in the Golak Nath Case, well, a
succeeding set of Judges might over-
throw the decision in the Golak Nath
Case. He himself cited the case of
the Supreme Court in the TVU.S.A.
where cne Supreme Court declared
certain proposals, the New Deal
policy of President Roosevelt, as
being ultra ovires and a suc-
ceeding Supreme Court restored the
validity of those proposals. Why then
didn’t the Government leave the Sup-
reme Court here to correct its own
mistakes? Why should it come before
Parliament and bring about these
Constitutional amendments which
erode into the Constitution which is
the fundamental law of the country?

Then again, another great invention
to the credit of the Government in
regard to this matter is that the Direc-
tive Principles of State Policy should
be allowed to override Fundamental
Rights. Now, Fundamental Rightg are
an integral part of the Constitution.
They are subject to judicial review,
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There is a safeguard against any abuse
of the Fundamental Rights. But the
Directive Principles of State Policy
are directed to the State, ang “State”
is defined in the Constitution as being
the Government and the Parliament of
the Union, the Government and the
legislature of the States “State” does
not mean to include the judiciary.
Now, the Directive Principles of State
Policy are going to influence the very
Constitution itself. These Directive
Principles of State Policy should be
put in tablets in Ministers’ rooms so
that every day they may be reminded
of their duties. They may have to
spend sleepless nights. Very few of
those Directive principles have been
put into legislation or administrative
action. There is one Directive Princi-
ple which directed the Government to
achieve total literacy or total primary
education within 15 years. What has
become of that Directive Principle of
State Policy? It is being treated as
a dead letter becauge gll this social and
economic progress does not depend on
Constitutional amendments; it depends
on the policies of the Governmehnt.
They depend on the plan, they depend
on the financial resources which they
ought t¢ collect and consolidate. They
depend on the table of priorities which
they give to their plang. They are
not able to do any of these things,
and, therefore, they come before Par-
lament and seek constitutiohal amend-
ments. This is a very Iimportant
moment in the history of Parliament
because it is not open to erode into a
very important right, a right which
lies at the economic and social activity
of the individual. It is because of the
right to hold property and because of
the desira to hold property—some
economists have called it the magic
of property—that all the history of
socio-economic reforms hag been
achieved. Ang it is this right to pro-
perty that is being eroded. Therefore,
I oppose this amendment.

SHRI BHUPESH GUPTA: S8ir, the
very first question that we should ask
ourselves is ag to why there should
be such a hue and cry over this pro-
posed Constitution Amendment. P-xi.ter
all, it seeks to restore the old position

Amdt.) Bill, 1971 50

as it obtained at the time of Shantilal
Mangaldas case under the Fourth
Amendment to the Constitution and
before the bank nationalisation casge. It
is the bank natjonalisation case which
I think hag made this Amendment ab-
solutely essentia] to get over the
hew difficulties and handicaps
created by the Supreme Court
judgment in the Bank Nationalis-
ation case and the vposition taken
generally by the Supreme Court
in matters relating ty socio-economic
reform. One should have thought that
since we are restoring the old thing
which Parliament had sanctiched and
there was no controversy earlier, we
should easily reconcile ourselves to
the task of setting things right. Unfor-
tunately, however, there has been a
very strong opposition coming to it
initially from the side of the Swatan-
tra Party, Jan Sangh, and others. Shri
Rajagopalachari went to the length of
sayng in an article which was pub-
lished in ‘Swaraj’ that the Congress
Party, the Communists and others are
out to destroy the Constitution. Bet-
ween 1955 when the Fourth Amend-
ment to the Constitution was passed
and the Bank Naticnalisation case in
1969, that iy to say, during the four-
teen years or so, we did not Tofne
4cross such noise, such hullabaloo and
also the scaremongering talk, in any
quarter. Then why has it become
hecessary today for them to raise this
big noise? Not because constitutio-
hally or legally we are doing some-
thing absolutely shocking for them or
very dangerous, nothing of the kind;
they are afraid because of the change
in the political picture anhd landscape
In the country. Then the Congress
Party was a sort of monglithic con-
sisting of a whole number of reac-
tionaries, easily vulnerable to the
pressures of the vested interests.
Today, the situation has somewhat
changed even in the Congress Party.
Some of them had left the party;
others have taken positions which are
relatively progressive compared to the
past and generally the radicalisation
among the masses which is reflected in
the ruling Congress has made them
apprehensive that as a result of the
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popular presgure, as a result of the
rising trends in the democratic move-
ment. a radicalisation of the masses,
perhaps now there will start a new
chapter in which even the ruling party
will be obliged to undertake certain
50C10-economic measures of an impor-
tant nature striking against the vested
interests and meeting out, to some
extent, if a limited way, social justice,
It is these political fears on their part,
their narrowness, their sectarian inte-
rests, their selfishness and their poli-
tical affiliations with the reactionaries
which have led them to the pregent
position of opposition to this Bill, It
has nothing to do either with law or
Constitution. It is really a politically
motivated opposition and I do hot
blame them because .

SHRI C. D. PANDE: Are you in
that position?

SHRI BHUPESH GUPTA: I did not
disturb anybody while speaking. Wheh
they see people marching forward in
order to secure social progress, re-
dressal of their grievances and to bring
about certain changes in the struc-
ture of our economy and society, these
vested interests and their political
touts, of whom there are many in the
country, are naturally afraid that
something may happen which will jeo-
pardise and endanger their paradise.
That is why this opposition has come,

So far as political and legal argu-
ments are concerned, these laboured
points are being made only to confuse
them and ridicule their ideas before
others and, in the Dbargain, to gain
something. Many on this side are so
thoroughly dispirited today that not
only they are calling Shrimati Indira
Gandhi “Joan of Arc”, but also sup-
porting this measures. We welcome
today what they are doing. Whether
it is justified or not is a matter of
opinion. But we will count their votes
because their votes will bring in two-
thirds majority without which we
cannot pasg a measure of this kind.
This is the first point.

With regard to the measure, we wel-
rome it, wholeheartedly, I must say,
and you will have noted we have
tabled no amendments although it is
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possible to improve it. It is possible
to make it stiffer so far as vested in-
terests are concerned and to attack
them. But we have not done that, I
understand that our Marxist friends
are doing that. * If they are accepted,
thepn the Bill will haye to go again to
the other House in which case I do
not know when the Bill will be passed.

There was an offensive against this
measure, Three amenhdments came
suddenly. These amendments wanted
to emasculate the measure and make
it somewhat agreeable to the vested
interests. It goes to the credit of the
Congress Party members and some in
the Opposition, because our concerted
efforts have succeeded in persuading
the government not to yield to the
pressure of vested interests with re-
gard to at least two of the amend-
ments. We also thank the govern-
ment for seeing Treason in what we
were saying. This Bill is only an em-
powering measure t¢ remove the Con-
stitutional obstacles. Whether we shall
use it or npt is left to the future. The
future will be shaped not as we say
or as we think. It will be shaped by
the mass struggles and movements
outside in which the progressive
forces belonging to all Parties must
unite to bring about necessary changes
in the line envisaged by the present
Constituticnal amendment. By pass-
ing this measure, automatically we do
not get whatever we want. We do not
get nationalisation of oil companies by
this measure. We do not get nation-
alisation of non-ccking coal mines by
this measure. We do not get the 75
monopoly houses disbanded by this
measure. What is more important for
us is the struggle for progressive
changes. Thig measure will enable us
to overcome the barriers created by
the Supreme Court’s vulgar and dis-
torted interpr iation of the Constitu-
tion rejected y life itself and by the
electorate of the country. This Iis
what we are doing. About Judges, if
I may say so, I would like to say this
much. Some of you may be Judges.
If Shri Mohan Kumaramangalam had
not come to the Treasury Benches,
and is not whispering te Shri Om
Mehta, he might have been todiy sit-
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ting as a Judge of the Supreme Court.
Shri Gokhale was the Judge of yester-
day and politician of tomorrow. There
-are some eminent lawyers who may be
-Judges tomorrow, Sir, as far as Mr.
Mani is concerned, he will never be a
Judge nor an accused ... (Interrup-
tions). Sir, our Judges think that all
the wisdom of judges from the days
of Manu to Mohan Kumaramangalam
are concentrated in themselves and in
‘the Treasury Benches.

SHRI AKBAR ALI KHAN: Then,
‘what do you think?

SHRI BHUPESH GUPTA: I don't
think so. Therefore, Sir, we do not
want tc give this Privilege to the
Jjudges. These are matters not of Iaw,
Bbut of social change; not of jurispru-
dence, but of politics; not of interpre-
tation, but of decisive political and
economic action; and ‘not of judicial
wisdom, but of people’s democratic
rights. Therefore, Sir, they should be
settled in the life of the nation and
they should reflect the life of the
nation, and the Constitution (Amend-
ment) Bill only helps ug to do so.
‘Whether we shall do so or not re-
mains to be seen. I hope these things
will be done and follow-up acfion
taken. Now, Sir, this is the proposi-
‘tion.

Now, Sir, with regard to somg cf the
things, I must say something, Many
arguments have been given and I do
not know whether I should give argu-
ments to counter them. This is patent-
ly obvious. Sir, some people are say-
ing that it is a3 Communist measure.
Nothing of that kind. Even the Com-
munist Party does not want the abo-
lition of property as such. Sir, I in-
vite your aitention to the Election
Manifesto of our Party and I am glad
that this measure falls in ling with
what we had stated at the Time of the
election.

Naturally, Sir, what they say with
ecwardice, we say with courage. But
1 do not blame them. It ig better to
say rather than not say at all. Sir,
here is what our Manifesto says:

“The Fundamental Rights chap-
fer should be so amended as to
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provide for a wider range of curhbs
and restraints on monvpolists, big
landlords and other vested inter-
ests including the right of the
state to nationalise their concerns
and other property with which
they exploit the masses and build
up their economic power, without
compensation. When Parliament
or a State assembly decides to pay
any compensation, it will be for
them to decide in al] cases the
quantum of compensation and
also the manner of payment. The
Supreme Court and the judiciary
should have no ‘jurisdiction’ even
to entertain any complaint in re-
gard to this issue of compensation.
Parliament and the State assem-
blies should have the finally say.

In this connection, the Commu-
nist Party of India wishes to make
it clear that it does not stand for
the abolition of the right to pro-
perty. On the contrary, the Com-
munjst Party of India demands
that so far as the common man,
including the smal] property hvul-
der, is concerned, his property be
given full protection against the
onslaughis of the capitalists, land-
lords, money lenders and also of
the government acting in the in-
terests of these exploiters.”

SHRI AKBAR ALI KHAN: To pro-
tect the common man, what is the
provision?

SHRI BHUPESH GUPTA: You are
not one of these common men. Your
House in Hyderabad costs about seme
lakhs. You are an ‘uncommon’ man
living in a palace. Sir, again the
Manifesto says as follows:

“The Communist Party of India,
however, wants the right of pro-
perty of the monopolists princes,
landlords and other men of wealth
to be severely restricted so that
they cannot abuse this right to
carry on their plunder, perpetuate

their vested interests and obs-
truct and block social and econo-
mic progress, The Communist
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Party stands for the necessary
amendments to the Constitution to
ensure this.”

This ig our position, Sir. Therefore,
Sir, please do hot think that the Com-
munist Party of India wants to
abolish property of all. We are for
taking away of the property of the
vested interests, monopolists, big land-
lords, princes and others and, at the
same time, we want protection of the
property of the small men,

Sir, the Directive Principles-—{ may
quote those Directive Principles refer-
red to in Article 39—say “that the
State shall, in particular, direct its
policy towards securing that the citi-
zens, men and women equally, have
the right to an adequate means of
livelihood”. But what has happened
since independence? Today, 60 per
cent of our people are living on the
starvation line; 82 per cent of our
people do not have the means to spend
one rupee per day; unemployment has
risen to the staggering figure of 15
million; and 30 per cent of our popu-
lation constitutes the landless agricul-
tural labour living in utter poverty,
sorrow and suffering. This is the
position today! Now,

“(b) that the ownership and
control of the material resources
of the community are so distribu-
ted as best to subserve the com-
mon good;”

Even Pt. Jawaharlal, while speaking
on the Plan in August, 1960, in the
other House said that the fruits of
planning have gone to 5 to 10 per cent
of the people; 90 per cent of the peo-
ple have got nothing. This is what he
gaid. The position is worse today.
The rich have in many ways become
richer and the poor have In many
ways become pcorer.

Now, look to the distribution of
wealth. The national income has, of
course, gone up. But an unjust and
unequal distribution has taken place,
not because of this or that policy, but
because of some fundamental things
in our economy, which need structu-
ral changes. Sir, see what (c¢) says:
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“(c) that the operation of the
economic system does not result
in the concentration of wealth and
means of produciion to the com-
mon detfriment;”.

This is again substantially Dbelied,
because the capitalists have grown
mere powerful than ever before. Sir,
at the time of Independence, the
Birlas and the Tatas had industrial
estates worth Rs. 50 crores. Today,
the Birlas and the Tatas have indus-
trial estates of the order of Rs. 1300
crores of rupees. Even at the time of
appointment of the Monopolies Com-~
mission, which enquired into the
monopolies, ete., it was found that the
Tatas and the Birlas together had
industrial estates of the order of 700
crores of rupees. Today these Tatas
and Birlas have got these industrial
estates of the order of 1300 crores of
rupees, Such is the report of the
Monopolies Commission,

Now, we know, Sir, this is happen-
ing today. There are 75 big business
families who between them concen-
trate 5000 crores of rupees worth of
industrial wealth, Well, Sir, nearly
50 per cent of the total investment in
the corporate sector of the country is
in their hands, despite the growth of
the public sector.

In the countryside, today, sections
of the rich peasants are growing
richer, An invasion is taking place, of
big capital, in our agriculture, with
the result that the poor peasants, Hari-
jans, Adivasis and others are suffer-
ing and they are always exploited
and oppressed by the affluent sections.
Such is the position today. This must
change. Therefore, it is very right
that we assume powers in the hands
of the Parliament and give this power
also to the State Legislatures to bring
about certain social and economic
changes, which are absolutely essen-
tial

(Time bell rings)

SHRI BHUPESH GUPTA: I will

"ust finish

MR. DEPUTY CHAIRMAN: There
are meny other Members who want
to speak, It is an important Bill.
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SHRI BABUBHAI M, CHINAI
(tXaharashtra); How much time is al-
witted to their party....

SHRI BHUPESH GUPTA: I am
finishing . . .

SHRI BABUBHAI M. CHINAI; He
18 talking against monopolies and
concentrations, but he is a monopolist
No. 1 in this House . . .

(Interruptions)

SHRI BHUPESH GUPTA: How
many minutes have I taken?

MR. DEPUTY CHAIRMAN: 18
minutes.

SHRI BHUPESH GUPTA: Their
party has taken 45 minutes. I am
finishing ... (Interruptions), The
moment I start you start disturbing.
1 would have finished otherwise, Sir,
there was an agreement that you shall
not ring the bell before 20 minutes.
Why did you ring the bell before that?

(Interruptions)

New, Sir, the question has arisen
with regard to the quantum .., (In-
terruptions) . . . I never disturb any-
body. If you disturb, I sit down .

(Interruptions)

SHRI C. D. PANDE; Mr. Ggkhale
has spoken on your behalf,

SHRI BHUPESH GUPTA: I am not
speaking; I am criticising.

(Interruptions)

Mr. Gokhale has not spoken on my
behalf. I am quite capable of speak~
ing on my own behalf.

Sir, much has been said about the
sanctity of the law of Constitution and
all that. Even the Magna Carta of
1215 did not make property a funda-
mental right in the sense that you
cannot touch it. The Magna Carta
provided that property could be taken
away provided it was by law and by
judgment. It was only protection
against property being taken away by
executive order. We are only provid-
ing here that property may be taken
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away in the national interests by Par-
liament and the State Assemblies.
Are we to push back beyond the days
of the Magnu Carta? Is this the idea
of your progress that we should push
back beyond the days of the Mugna
Carta, the 12th century? When the
Magna Carte did not say it, why are
you saying it? —I cannot understand.
Friedman wrote: —

“That the content of rule of law
cannot be determined for all times
and all cirrumstances is g matter not
for lament but for rejoicing. It
would be tragic if the law were so
peirified as to be umable to respond
to the unending challenges of evolu-
tionary and revolutionary changes
in society.”

That is what a progressive writer
wrote. Even the Motila] Committee
Report did not envisage that property
should be sy sacrosanct—property of
the vested interests. Then came the
Karachi Resolution of the Congress
Party and the Congress Party, in 1931,
adopted a resolution in which they
said: —

“Property shall be sequestered or
confiscated save in accordance with
law.” -

Therefore, the emphasis was, nobody
should take away property without the
sanction ol the law. We are making
it possible for Parliament to give the
sanction of law, keeping 1n view
the demands of the people and certain
socio-economic objectives which you
have set before us. The latest elec-
tion manifesto of the Congress also
says it—I need not go into it. There-
fore, why there should be objection on
that scorc? Nothing is being done. It
js absolutely unheard of. In fact we
are in lire with the contemporary
world and even with the capitalist
world. Even the British Parliament
can take away any property as it likes.
The French Parliament, the Italian
Parliament and other Parliaments also
can take away property; even in the
American Constitution which provides
for property being treated as an un-
touchable fundamental right, this is
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not the pogition. Then why should we
accept this position? —I cannot un-
derstand.

Even when the Constitution was
amended, Mr. Alladi Krishnaswami
Iyer, Dr. Ambedkar, Mr. Munshi and
others gave a clear assurance that
when the cause was being defeated,
the question of compensation would
not be treated as justiciable in a court
of law. It was not their intention to
make it a justiciable question of law.
On that basis the original provision
in the Constitution was passed.

In Bela Bannerjee’s case a certain
interpretation was thought to be put,
which came in the way of land re-
forms and other measures. Only then
Jawaharlal Nehru came to this House
seeking the amendment to the Cons-
titution with a view to removing the
difficulties created later by a judg-
ment of the Supreme Court in the
Bela Bannerjee case, and we had the
fourth amendment to the Constilution.
Then the Bank nationalisation case
is also under that interpretation.
Should we not change this thing?
The consensus of opinion in this
country has been in favour of mak-
ing the quantum of compensation non-
justiciable—not today but at the time
when the Constitution was passed.
That position always remains and we
are restoring that position.

Before I sit down, I would like to
say that, as far this measure is con-
ecerned, it will be good in so far as it
goes. But it will depend on the Gov-
ernment, on what they would do.
Therefore, I would request the Gov-
ernment to take this into considera-
tion as my suggestion. You are arm-
ing the Parliament and the State As-
semblies with certain powers, not to
be treated as cosmetics in order to
beautify ourselves and display in Par-
liament or the State Assemblies.
They should be treated as weapons in
our hands to strike the vested inte-
rests, to take measures in the socio-
economic interests and in order to im-
prove the conditions of the masses
and change the society. If that is so,
then structural changes should be
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facilitated by measures and follow-up
action armed with thig Constitution
Amendment Act. That is what we
want. Therefore, I demand the natio-
nalisation of foreign oil concerns as
a first step, which has become all the
more hecessary by the proclamation
of FEmergency and the crisis through
which we are passing, 1 demand
natjonalisation of motor companies,
i.e. Hindustan, Fiat and the others
that I have mentioned. I demand
nationalisation of coke mining. The
Government should have a plan for
its own guidance and for helping the
States. We should not stand to see
the taking over of the Birla House by
paying a compensation of Rs. 55 lakhs.
It we want the Birla House as a
memorial for public use, we should
be able to take it over by paying not
even compensation of Rs. 10[-, be-
cause we siall decide whether the
Birlas should get the compensation or
not.

Therefore, it is not merely to pass
this measure but the most important
thing today is to see, to devise plans
and measures of action for structural
social and economic changes, for tak-
ing over foreign monopoly concerns,
for taking over Birla and other con-
cerns, for disbanding 75 monopoly
houses and for giving a fair deal to
the working people of our country.
That should be our approach. It
should not be in the spirit of making
laws, speaking of measures, but it
has to be a living measure. It can
only be so when we all combine to-
gether, and with the united efforts
of all the hon, Members at least we
defeat some of the three amendments
which have been brought forward.
with the cooperation of all, we shall
be passing the Bill today. There-
fore, we have to arm ourselves and
struggle against monopoly. for bring-
ing certain urgently needed socio-
economic changes in the matter,

SHRI TRILOKI SINGH (Uttar
Pradesh): Mr. Deputy Chairman, Sir,
I rise to support the motion moved
by the hon. Law Minister. Sir, my
task has been made easier because
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not much has been said by Members
in the Opposition.

I was really surprised beyond mea-
sure to see the hon. and learned Mr.
Setalvad saying that the amendment
also enables the State Legislatures to
make law for acquisition of property.
1 do not know, I may be wrong, but
the report goes to show that when
the hon, Mr. Setalvad, was the legal
adviser of the Government of India,
when he was the Attorney-General,
with his advice Parliament amended
article 31 in such a manner as to em-
power the State Legislatures to pass
laws which take away the purview
of articles 14, 19 and 31 of the Cons-
titution. The proposed amendment,
article 31C seeks to enable Parlia-
ment and State Legislatures to make
laws overriding the provisions of arti-
cles 14, 19 and 31. S&ir, I would like
to draw attention of the hon. Mem-
bers that this was done in 1855 by
the fourtha amending Bill and if they
just care to go through the provisions
of article 31A, we find a similar pro-
vision, namely—

.. .shall be deemed to be void
on the ground that it is inconsistent
with, or takes away or abridges
any of the rights conferred by arti-
cle 14, article 19 or article 31.”

Unnecessarily, while discussing the
property rights, the rights of freedom
of expression or association have been
brought in. This is only an enabling
legislation enabling the State Legis-
latureg and Parliament to make laws
to acquire property.

Much has not been said about the
words ‘amount’ and compensation.
There is no confroniation between the
Judiciary and Parliament or the State
Legislatures. There has never been
any. The Judges do their duty. We
make laws and they interpret them,
and if the Parliament or the State
Legislature comes to the conclusion
that the law that they framed does not
convey the meaning or the idea that
they wanted to convey, they always
change it in accordance with the deci-
sion of the Supreme Court or the
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various High Courts. This has beer
done a number of times. Very often
the laws that we pass are declared
ultra vires by the High Court or the
Supreme Court. The State Legisla~
ture or the Parliament passes another
law amending the old lJaw and even
lays down that it would be deemed
to have existed from the date jt was
passed by the Parliament. It is noth-
ing new.

Shri Setalvad says that arming the
State Legislature would be very
dangerous. I would draw attention
to the Ninth Scheduled under
article 31(b) consisting of not less
than 64 enactments. Out of these 57
were passed by the State Legislatures.
Only seven are Central Acts and
under the provisions of article 31(b)
the purview of the Fundamental
Rights is completely barred. It says:

“Without prejudice to the genera-
lity of the provisions contained in
article 31A, none of the Acts and
Regulations specified in the Ninth
Schedule nor any of the provisions
thereo! shall be deemed to be void,
or ever to have become void, on the
ground that such Act, Regulation
or provision is inconsistent witli or
takes away or abridges any of the
rights conferred by, any provisions
of this Part...”

I say that to assume the State Legis-
latures will act in an irresponsible
manner is something which a person
like myself who has been a democrat
all his life, cannot understand. How
can the State Legislatures be irres-
ponsible. The electorate is the same.
The proposed amendment and also
the old articles, what do they seek?
In case the State Leglslatures make
a law it says:

“Provided that where such law is
made by the Legislature of a State,
the provisions of this article shall not
apply thereto unless such law, hav-
ing been reserved for the considera-
tion of the President, has received
his assent.”
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My grievance 1s wholly different.
So far as property is concerned, I
have said 1t before and I would draw
the attention of the Law Minister
again that our Constitution 1S
not only cumbrous but perhaps the
longest in the world. It is full of re-
dundant articles. Article 19(1)(f) it
is assumed, confers the right to ac-
quire hold and dispose of property.
Article 31(1) says:

“No person shall be deprived of
his property save by authonity of
law.”

If article 19 (1) had not existed, this
provision was enough to guarantee
property rishts —Article 13 (2) which
had been declared redundant by no
less a person that Justice Patanjali
Sastri led to the confusion in the
Golaknath case because the Supreme
court based its judgment on article
13 (2). In the case of Bank Nationa-
lisation the Supreme Court relieq on
article 19 (1) (f). America, which is
supposed to be a capitalist society
where property right is held sacro-
sanct, in their Fifth Amendment said:
‘Nor any person shall be deprived of
property save by due process of law.
‘Nor shall any person be deprived of
his property without due process of
law’ this is what exists in the Ameri-
can Constitution. Not only in the
American Constitution; you find this
in the other Constitutiong also. Magna
Carta has been referred to, the
Constitution of the Fifth Republic of
France has been referred to. In
England I know of a case—England is
supposed to be the mother of demo-
cracv—where in 1917 they wanted to
acquire a hotel building for war pur-
poses. The hotel owner would not
agree to part with it. Then they pass-
ed a law acquiring that property and
taking possession of it without pro-
viding even for compensation. Ot
course that was ruled ont later on.
The House of Lords held that even
if that was not there compensation
has to be paid But possession of pro-
perty is always subiject to public int-
erest I would like to draw the atten-
tion of hon. Members to such a pro-
visioh in the Constitution of Ireland
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where it says that the state recognises
further that the rights mentioned in
the foregoing provisions of this article
are in a civil society to be regulated
by the principles of social justice.

Personally speaking to me there
seems to be nothing new by which the
Government when armed with these
powers will turn into a dictatorship or
become a Hitler ag has been said in
the other House and even outside
Parliament. This is only an enabling
clause which empowers Parliament
and the State Legislalures to acquire
property for an amount of money to
be decided by the legislature or Par-
liament as has been done in the case of
agricultural properties, What has
happened in their case? Properties
worth thousand’s of crores of rupees
which vested in the zamindars and
landlords were acquired and compen-
sation for them was decided not by
the couris of law but by the legisla-
tures of the respective States and
those enactments find a place in the
Ninth Schedule of the Constitution of
India. If the agricultural properties
could be acquired for an amount of
money decided by the State lewzisla-
tures why should there be any hulla-
gulla, why should there be such a big
row when properties in the urban area
buildings and things like that are go-
ing to acquired.

SHRI AKBAR ALI KHAN: Not
urban area alone.

SHRI TRILLOKI SINGH: Of course
non-agricultural property in  rural
areas also. But my grievance with
the hon. Law Minister and my own
party and the Government is this.
There is a talk of lowering the ceil-
ings. The Chief Ministers have
agreed only a few months back that
the ceilingg as had been decided by
the various State legislatures in the
matter of land holdings should be
brought down. In U.P. the ceiling is
40 acres and if the present Govern-
ment in UP. feels that they should
bring it down to 30 acres, under the
existing provisions of the Constitution,
article 31A, second proviso. the State
shall have to pay the market value,
If I am to go by the statement of the
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Planning Minister 40 million acres of
land wculd be required if the present
uneconcmic holdings are to be made
economic. Even if as has been agreed
to in the Chief Ministérs’ Conference
ceiling laws are brought forward in
the varieus legislatures at least 10
million acres would be held sur-
plug and for the acquisition of those
10 million acres the various State
Governments shall have to pay
market rate, And 1 would like to
draw the attention of the hon. Law
Minister that the market rate in a
place like Lucknow from where I come
and which is not agriculturally a de-
veloped area varies between Rs. 10,000
to Rs. 15,000 per acre. In Punjab it
ranges between Rs. 40.000 to Rs. 50,000
per acre. The President when he con-
vened Parliament in hjs Address
made a mention of the land reforms
and spoke of the proposal to bring
down the existing ceilings. Why has
this not been done? 1 was surprised
to find an hon. member saying that
even as it exists in the case of agri-
cultural properties there should be
some such provision in the case of
non-agricultural property. I am one
of those who would like the Govern-
ment to come forward with another
amendment of the Constitution. They
shall have to if they are at all seri-
ous, even one per cent serious, about
land reforms, for which so much
hulla-gulla has been made by them,
by the Planning Commission, by the
Prime Minister of India and also by
the party to which I belong and
which is in power here at the Centre.
Why this lacuna again? I take it
that it is not deliberate. That is why
T say that the whole Constitution
needs to be re-written so as to re-
move all redundancies. Let a Joint
Committee of Parliament be appoint-
ed representing all shades of public
opinion in the country to go through
the provisions of the Constitution.
Otherwise, in the laws that we make,
‘Suprema Court will be coming in and
}mnecessarily the hon, Members of
this House or the other House will
be exercised and say that the Judges
of the Supreme Court want to become
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dictatorg or they are reactionaries and
so on. The independence of the
judiciary is as necessary and essential
for the success of democracy as
the proper functioning of Parliament.
Therefore, I would like to submit
through you to the hon. Members and
to the Government, let this Bill be
passed, But this is not going to be
the final Bill. Very soon this very
Government will be coming before
Parliament for an amendment of the
Constitution to help them to lower
the ceilings of agricultural holdings.
It a constitutional provision hag exist-
ed in the case of agricultura] property
for more than fifteen years, there is
no reason why such a law be not
enacted or Parliament or the State
Legislatures be not empowered to
make such laws for the acquisition
of property which is non-agricultural.

I would like, before I conclude, to
dray the attention of the hon. Mem-
bers of this House that it is not oniy
agricultural property but other pro-
perties also, enumerated in clauses
(b), (c), (d) and (e) of article 3IA,
Whereby if the State makes any law
for the extinguishment of any rjghts,
it does not attract the attention ®of the
Fundamental Rights as laid down in
articles 14, 19 and 31. There is no
reason why there should be no such
provision in the case of non-agricul-
tural property as it has existed in the
case of agricultura]l property for such
a long time. Thank you very much.

SHRI MAHAVIR TYAGI: I want
one clarification from the hon. Minis-
ter, T will not make a gpeech, At
the end of clause 3, it says :—

“....no law containing a declara-
tion that it is for giving effect to
such policy shal] be called in ques-
tion in any court on the ground
that it does not give effect to such
policy:”.

It a law does not give effect to such
a policy, but only mentions that it
contains a declaration that it is for
giving effect, whether it gives effect
or not may I know whether it will
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be deemed to be valig and it cannot
be questioned? Is that the meaning
of the law? It does not exactly carry
out the policy, but only says that it
is meant for such a purpose. If in
reality it does not give effect to it,
will that law be saved?

MR. DEPUTY CHAIRMAN: ] think
the hon. Minister will probably clarify
it tomorrow.

SHRI K. CHANDRASEKHARAN
(Kerala): Mr. Deputy Chairman, Sir,
I rise to whole heartedly welcome all
the provisions in this Bill. I am glad
that the recommendation of the Law
Commission that there should be
justiciability insofar as the provision
contained in article 31C is concerned,
has been rejected by the Government.
I do not think that any amendment
to the provisions of this Bill are called
for. It would be good and 1n the
best interests of the country and the
future implementation of progressive
legislation that this enabling Consti-
tution (Amendment) Bill is passed as
it is.

Sir, the provision of this Bill broad-
ly contained in the first part chang-
ing the whole concept of compensa-
tion into amount has been the result
of several judicial decisions going
this way and that way and producing,
as a result, a state of chaos so far as
the provisions in regard to compensa-
tion as legislated upon by the State
Legislatures and Parliament are con-
cerned.

Sir, the hon. Minister referred to
Vajravelu Mudaliar’s case. There
has been subsequently the Gujarat
case. But departures were made by
the Supreme Court in the Bank Natio-
nalisation case and compensation be-
came a justiciable concept. And
therefore to the extent that Parlia-
ment or the State Legislatures fixed
the procedure in regard to the fixa-
tion of compensation, the rate of com-
pensation and the mode of giving
compensation, the matter became very
difficult, particularly on account of
the decision of the Supreme Court.
It is not as if anything new is being
legislated upon. The scheme of cons-
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titutional amendments that we had
embarked upon from the stage of the
Fourth Amendment and on to the
Seventeenth Amendment of the Cons-
titution is not being departed from;
on the other hand, what this Bill
seeks to implement is the scheme of
things that Parliament had at the
time when the Constitution was draft-
ed and which the Constituent Assem-
bly passed,—the scheme of things
that Parliament had in view when
the Fourth Amendment was passed,
the scheme of things that Parliament
had in view when the Seventeenth
Amendment was passed. Therefore,
the aspect of compensation being
changed into amount has become ab-
solutely necessary, and rightly the
amendment has been put forward.

Sir, the question has been asked as
to whether compensation may not be
merely fiduciary, it may not be illu-
sory whether the statement that the
legislation that is being embarked
upon in pursuance of this Constitu-
tional amendment either by the State
Legislature or by Parliament would
not bear any relation to implementing
the Directive Principles of State
Policy contained in article 39(bh) and
(¢). I submit that the question is a
most irresponsible question. It is
impossible to think that the elected
members of Parliament and of the
State Legislatures would embark
upon legislations which are not seri-
ous, would embark upon legislations
in the name of article 39(b) and (¢)
without bearing in mind the essen-
tials of parliamentary democracy.
Sir, the best safeguard that we have
got in this country is the safeguard
that parliamentary democracy provid-
es, the safeguards that the elected
members of Parliament and of the
State Legislatures provide. And if
we forget that, the essence of Parlia-
mentary democracy will be lost sight

of.

The second thing that has been re-J
ferred to in this amendment is “pub-
lic purpose”. Insofar as “public pur-
pose” also is concerned, there heve
been divergent decisions by the vari-
ous High Courts in this country and
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contained in the Constitution itself
also decisiong of the Supreme Court,
It is, therefore, necessary to give “pub-
lic purpose” the protection #hat it
deserves, particularly when there is
a public purpose made by responsible
Members of Parliament and State
Legislatures. The “public purpose” that
we have in view is the purpose to
achieve the objectives of the directive
principles of State Policy, and in this
regard if any of the fundamental
rights ensured in Chapter III of the
Constitution comes ip conflict with any
of the Directive Principles of the State
Policy particularly, if I may say so,
the protective principles of this legis-
lation, the principles in (b) and (c)
of article 39, certainly, the directive
principles have got to be sustained
and the fundamental rights should be
thrown away to that extent because
the Fundamental Rights, Sir, are only
the rights of an individual citizen.
The Directive Principles of State
Policy attempts to ensure the rights
of the community as a whole, the
rights of groups of citizens, and if the
rights of groups of citizens comes
into combat with the right of the
individual citizen the rights of groups
of citizeng have got to be sustained.

Sir, in regard to both “public pur-
poge” and “compensation”, as I said
before, and as the hon. Minister
has also pointed out, there has been
such divergence of pronouncement of
judieial opinion that it is impossible
to entrust the interpretation in this
regard to the judiciary. It is also right,
Sir, that in so far as matters, economic
and political are concerned, the judi-
ciary should be saved from criticism
and the judiciary should be exempted
from going into the merits ahd de-
merits of a particular decision that
Parliament or State Legislatures have
taken in regard to matters political
and economic and covered by sub-
clauses (b) and (c) of Article 39.

Sir, it is interesting in this regard
to find out to what extent there has
been divergenceof opinion in the judi-
ciary in this country. 1 was reading
an article from a very eminent law
journal in this country recently which

stated that after the Constitution has
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come into force in regard to matters
of fundamental nature, more than 208
times the Supreme Court has over-
ruled the decisions of the High Courts
in this country. Again, in matters of
very great fundamental importance the
Supreme Court has over-ruled itself
on more than a dozen occasions. There
is also a reference to what the Privy
Council had done since about three
centuries for which gccount was taken.
The article said that not on one oc-
casion but the Privy Council had real-
ly over-ruled its own decision. There
wag only one occasion on which the
Privy Council had made a fundamen-
tal divergence in regard to the view
it had taken. That, again, was in am
ecclesiastical case which does not
matter so far as the society is con-
cerned, so far as the country is con-
cerned. Therefore, it is time that the
judiciary is saved from the criticism
that it would normally receive when
it is asked to make pronouncements
in regard to social, economic and poli-
tical matters.

Then, Sir, much has been stated im
regard to what has been called as the
delegation of powers top the State
Legislatures or the abdication of res-
ponsibility on the part of Parliament.
I do not think, Sir, there is any dele~
gation of powers or an abdication of
responsibility in that manner.
It has been provided in the
Seventh Schedule to the
Constitution as early ag the com-
mencement of the Constitution
itself that in regard to various
matters, they would be covered by the
Concurrent List and both Parliament
and the State Legislatures can have
their say and that the State Legisla-
tures can legislate if there is no Par-
liamentary legislation on that matter.
Sir, the delegation, if there had been
a delegation, the abdication of res-
ponsibility, if there had been an abdi-
cation of responsibility, is not by the
provisions of this Bill; it is by the
terms of List IIT in the Seventh Sche-
dule to the Constitution. And if that
be s0, we will see that the scheme of
the provisions of the amending Bill
has followed the scheme of provisiong
contained ip the Constitution itself.

1 pM.
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There 1s, therefore, really no abdica-
tion of responsibility. And to think
that the elected Members of Parlia-
ment are entitled to have a higher
status than the elected members of the
State Legislatures in something prepos-
terous. Sir, the elected members of the
State Legislatures have been given the
power and authority to legislate upon
matters contained in the Concurrent
List of the Seventh Schedule of the
Constitution. And if this amending
Bill protects a certain legislation em-
barked upon by Parliament in pursu-
ance of Article 39(b) and (c), cer-
tainly, the very same protection would
have to be guaranteeq to the State
legislations. Otherwise, what will be
the result. The result will be that a
parliamentary legislation on a matter
would be protected but a State legis-
Jation on that matter would not be
protected. The result would be that
more and more sphereg of legislative
activity would have to be taken by
parliament itself. Take for example,
lang reforms. Land reforms is a mat-
ter which is largely embarked upon
for legislative purposes by the State
Assemblies. And if all the land re-
forms legislations in the country are
to be struck down by courts on the
ground that there is no protection by
virtue of this Bill, certainly the pace
of land reforms in the country
woulg suffer and there would be no
progress at all in the field of land
reforms.

Then the aspect of non-justiciabili-
ty in regard to certain types of legis-
lations by Parliament and the State
Legislatures has also been criticised.
I submit that this is the most unwor-
thy criticism that can be made in re-
gard to the provisions of this Bill. As
early as in the Seventeenth Amend-
ment, Parliament accepted the scheme
of giving protection to certain le-
gislations against scrutiny by courts.
What happened when article 31B was
introduced in the amended form and
the Ninth Schedule to the Constitu-
tion was legislated upon. The Ninth
Schedule to the Constitution in terms
of Article 31B contained legislations
which had been invalidated by the

[ RAJYA SABHA ]
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courts in the couniry. The Ninth Sche-
dule really contained an examination
of the problem, post-mortem. By that
time, a large number of socialistic le-
gislations, particularly land reforms
legislations—zamindari abolition legis-
lations, etc. had been struck down by
the Supreme Court or by the High
Courts in the country and, therefore,
all these legislations were included in
the Ninth Schedule and they were
made valid from their inception. The
State Governments have implemanted
the various legislations contained in
the Ninth Schedule and no difficulty
has been experienced. Nobody has said
so far that 5 fraud on legislation has
been committed either by Parliament
or by the State Legislatures in respect
of legislations included in the Ninth
Schedule of the Constitution. And
therefore, what is now attempted up-
on is to see that no such post mortem
examination of the invalidated legis-
lations is attempted upon by Parlia-
ment. What is now put is that if a
legislation is in terms of Article 39(bY
and (c), that legislation would get the
protection of the new clause thatl
is embodied in the provisions of this
Bill. I would only end by quoting
small portions from certain judicial
pronouncements in this regard. It is
not as if justiciability has been con-
ferred on every matter. Ag early as
November, 1964, Mr. Justice Mathew
of the Keralg High Court, now a mem-
ber of the Supreme Court Bench, had
stated in respect of certain areas of
executive actioni—

“An area must be left to the free
play or discretion and subjective
judgment, The fact that that judg-
ment and discretion are exercised
by respongible persons is the only
ultimate safeguard and guarantee
of their proper exercise.”

Again in 1962 when the Palai Bank
case came before the Supreme Court
Bench the Supreme Court stated thus
in regard to a provision in the law
so far as that aspect was concerned: —

“It must not be overlooked that
the winding up of a banking com-
pany takes place before the High
Court under the process of law.
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Judicial process is excluded in res-
Pect of the momentous decision
whether a winding-up order should
be made. This opinion is left to the
Reserve Bank and the court merely
basses an order according to the
Heserve Bank’s opinion and then
proceeds to wind up the banking
company according to law. T'ne nar-
row question is whether this offends
the principles of natural justice.
These observations lay down clear-
ly that there may be occasionsg and
situations in which the legislature,
with reason, thinks that the deter-
mination of an issue may be left
to an expert executive like the
Reserve Bank rather than to the
courts  without  incurring the
penalty of having the law itself
declared void.”

If the Judges have said that certain
areas of executive action are outside
justiciability, if certain provisions and
legislations which say that fhe exe-
cutive action shall be final and shall
not be scrutinised by courts of law,
are enacted, then certainly we are in
a far better situation today because
Parliament is Jegislating, State As-
semblies are legislating, in pursuance
of this amending Bill and it is only
such legislations made by a respon-
sible body of persons, to quote the
Judges themselves, would be outside
the scrutiny of justiciability. I sub-
mit that the provisions of this Bil] are
absolutely necessary and essentlal so
far as the progress of this country is
concerned, so far ag the implementa-
tion of the socialistic ideals embodied
in the provisiong of the Constitution is
concerned. And, therefore, I would
appeal to every Member of this hon-
ourable House to give it a unanimity
which has not been attained even in
the Lok Sabha.

SHRI SASANKASEKHAR SANYAL
(West Bengal): Mr. Depuiy Chairnran,
it is gaid that however bright the sun
may be, there must be shadow. So,
however henevolent property may be,
it has always cast its shadow on po-
verty. Therefore, it has been a propi-
tious thing for us to have got rid of
the impediments created by the
Golaknath case and it was goog that
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the last Constitution Amendment Bill
was passed. It is also very good taat
today we are having a measure which
is commented by so 'many of us from
all sides as an enabling measure. Con-
ceded, Sir. Bur after that, what are
you going to do? During the last more
than twenty yearg there were many
enabling measures at the disposal of
the Government, both at the Centre
and in the States. One party ruled ail
over the countiry. The enabling mea-
sures were bypassed and the make-
believe progressive measures which
were passed in the legislatures as-
sumed the character of a dead letter.
It was only when there was a shaking
of the bottle and when the Congress
Party lost some of the governments
in some of the States, that a little bit
of seriousness was inoculateg in their
minds. Even then the position of the
government ig like the position of the
proverbial witness in the witness box.
The withess enters into the box and
takes the oath: “I shall say truth,
nothing but the truth and shall not
hide anything”. I will not say that
the government is indulging in un-
truth. I am too decent a gentleman to
say that. But their position is almost
similar because they say: “We will
try to do this; we shall try fo do that”.
But in actual practice, the result is a
big zero.

We are now going to touch pro-
perties which lie on earth such as
houses on earth, land on earth, ete.
Why don’t deal with properties which
are under the earth and which
could not be unearthed so far?
We have seen two big World
Wars and some smaller wars. We are
now in the midst of a war which will
ultimately be a global war. Certain
monopolist families emerged after the
first World War and then black-mar.
keting came into existence. They got
Intermediate Degrees; they got the
Bachelors’ Degrees and Post-Graduate
Degrees in hlack-marketing. Now they
are all Doctors in black-marketing.
And this war is going to give them as
opportunity of becoming double doc-
torates in triple Dblack-marketing.
What are you going to do with them.
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There are Rs. 40,000 crores of black
money which is under the earth.
Scrap the surface and unearth these
Rs. 40,000 crores—to use the language
of my friend Shri Kalyan Roy...

AN HON. MEMBER: 40,000 or
4,000?

SHR1 SASANKASEKHAR SAN-
YAL: I have read it in some book . . .

MR. DEPUTY CHAIRMAN: You
have very limited time. Please go on.

SHRI SASANKASEKHAR SAN-
YAL: There are so~many things hid-
den inside the walls. Why don’t you
make a dent ip those walls and bring
cut those hoarded gold and jewellery?
Why don’t you freeze the accounts
which many have with foreign banks?
The war is at our door and there
is now unanimity in our mind in all
these matters .

SHRI KALYAN ROY (West Ben-

gal): Their Party will then disinte-
grate,

SHRI SASANKASEKHAR SAN-
YAL: Some will go out and some
others will come in. What about these
75 monopolist families who are con-
trolling the biggest and largest busi-
ness? Why don’t you take over the
management now when we are living
under war conditions and produce
more. Why dop’t you stop corruption.
Otherwise, everything will go out
through leaks in the cistern. You take
their management and produce more
yourself. These are some of the prac-
tical things. Merely an enabling mea-
sure will not do. There is a monopoly
gress. Big capitalists are controlling
the press and they are manipulating
public opinion. Is it not high time
that people’s representatives should
have some control upon this press
combine so that ultimately the people
will know what the things have been
and what they are going to be?
Therefore, I submit and maintain that
this present Constitution which is
being going to be amended by drib-
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lets will not answer the needs of the
day. You must now sit and get hold
of a new Constitution wherein the
representatives of the people will
have their say. After all, there are
about fourteen or fifteen million peo-
ple who are unemployed. Why are
they unemployed? You are talking
about property. Why are you not
talking of unemploymeni? If you
got rid of the industrial combines,
if you get rid of the big monopoly
concerns, you if you get rid of the big
manufacturing concerns, and if you
get rid of the big manufacturing con-
cerng and if you get rid of the fac-
tories today, in this war con-
dition, you can give employment to
a substantial section of the un-
employed people. My good friend,
the Law Minister, has not spcken a
word about them. Therefore, Sir, the
time has now come when we should
sit round the table gnce again, try to
scrap this Constitution lock, stock and
barrel, where the hiddem and unhid-
den property of the wealthy people
must be placed on the table, where
the poverty of the people must be
disclosed—of course, poverty is not
hidden, it is naked—and, so Sir, the
hidden and naked wealth and the
naked poverty must sit on the same
table and square and adjust the ac-
counts finally so that socialism does
not merely remain an oath of the
witness in the witness-box, but a
reality with sanctity to be observed
and accepted for all time.

MR. DEPUTY CHAIRMAN: Yes,
Mr. Raju.

st TAATATN . fwA , Ig WA
foram ast q He?

oft guawafy 37 I qF TAAl |

SHRI BHUPESH GUPTA: How long
will it go?

MR. DEPUTY CHAIRMAN: Up to
2 o’clock.

SHRI BHUPESH GUPTA: Sir,
there is a demonstration before the
American Embassy.
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SHRI A. D. MANI: You go there.

SHRI ARJUN ARORA: You ¢go
there. You can make a speech.

.

MR. DEPUTY CHAIRMAN: All
right. Yes, Mr. Raju.

SHRI V. B. RAJU (Andhra Pra-
desh): Mr. Deputy Chairman, Sir, the
year 1971 is very significant for great
decisions. Sir, the massive mandate
has been actually secured in 1971, that
is, the people of this country have
contributed to political stability. Then,
Sir, fhese three amendments, the 24th,
95th and 26th Amendments, are going
to open a new chapter in our politi-
cal history. And, Sir, the third thing
is the recognition of Bangla Deshy
that is, a new star has arisen in the
sky. We have indirectly helped the
emergence of a new nation which,
1 hope, will be recognised by the pro-
gressive nations of the world imme-
diately. But, Sir, the years 1967 teo
1970 have been the years of instabili-
ty, the instability in the polity of the
country caused by the people not be-
ing in a position to vote a majority
party to rule particularly in the
States ang the fronts, consortia and
the groups which have tried to rule
in a democratic way have failed to
give the necessary stability.

Sir, while on the one side there was
political instability, on the other hand,
there was considerable judicial devia-
tion contributing to stabilitv of law
in this country. Sir, the three judge-
ments are responsible for these three
amendments and they are a tlessing
in disguise. They have forced the poli-
tical forces to recognise the impera-
tives, the imperative of social justice.
But for these three judgments, the
judgment in the Golaknath case, the
judgment in the Banks Nationalisa-
tion case and the judgment in the
Privy Purses cases, I do not think,
Sir, the political forces in the coun-
try would have been awakened.
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.I am in a way grateful to the judi-
ciary of the country for its contribu-
tion to alert the political sphere.

Sir, particularly this amendment
now relates to four factors: (i) Pro-
perty rights; (ii) Right of compensa-
tion; (ili) Social Justice; and (iv) Jus-
ticiability.

Sir, why this amendment came in
this form is something which has got
to be taken note of. Something should
be viewed in retrospect. Sir, particu-
larly two items are under controversy
and are being debated in greater
length. About the word ‘“compensa-
tion”, I am afraid the Supreme Court
has tried to play with the meaning
of the word, and has not taken the
intention of the framers of the law.
Even though this must be taken into
consideration while the court decides
a particular matter, still for under-
standing of the court it is necessary
what the framers of the law have in-
tended to do. It is not playing with
words. In fact, English was not our
language. I do not think that even in
Sanskrit or Hindi also we would be
able to express more correctly than
we do today.

Sir, about compensation, it started
in 1953 in Bela Banerjee’s case when
the court held that compensation
means just equivalent. Then, Sir, in
1955, the fourth amendment was
brought purpcsely to say that Parlia-
ment never meant or does not mean
that compensation means just equi-
valent, and that the adequacy of com-
pensation is not justiciable. In spite
of that, in 1965, in Bejrubelu’s case
the court persisted, and emphasized on
the view, in spite of the 4th amend-
ment, that compensation means just
equivalent. But in 1969 in Shantilal
Mangaldas case, the court was some-
what light and tried to appreciate.
You see, Sir, how a great—and the
highest—tribunal in this country has
been faltering . ..

(Interruptions)
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MR. DEPUTY CHAIRMAN: There
will now be a statement by the Defence
Minister. Thereafter, you may con-
tinue.

STATEMENT BY MINISTER BY
LATEST SITUATION OF FIGHTING
ON EASTERN AND WESTERN
SECTORS

THE MINISTER OF DEFENCE

&N WAl

(SHRI JAGJIVAN RAM): Sir, the
hon. Members will recall the state-
ment I made in this House in the
afternoon on December 4th. I had then
said that the Pakistani objective of
inflicting substantial damage on us
through a pre-meditated pre-emptive
attack has been frustrated. The Paki-
stani forces have been making repeat-
ed and determined efforts to inflict
damage on us and probe for possible
weak spots in our defences, We have
been endeavouring to blunt Pakistan's
aggressive military machine,

The Pakistani Air Force has been
visiting our airfields, but the damage
they have been able to inflict has been
negligiblee. We have been able to
repair the damage inflicted and our
airfields continue to be operational.
There has been a gradual decline in
the sorties mounted by the Pakistani
Air Force, This may be the result of
the damage inflicted by our Air Force
on their air installations. So far we
have destroyed 52 of Pakistani com-
bat aircraft and 4 more probably
damaged. 'Three Pakistani pilots are
in our custody.

Our Air Force has been concentrat-
ing for the last two days on air
defence of our forward positions and
providing close support to ground
operations. We have also successfully
attempted to dislocate Pakistani lines
of communication, supply dumps and
oil installations. We have lost 22 air-
craft in all.
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Pakistan’s repeated attacks on

Poonch have been beaten back with
heavy losses, There hag been intense
pressure in the Chhamb Sector, We
have withdrawn our trops to prepared
positions on the river Monavar Tavi
In the fighting that preceded this
planned withdrawal,  Pakistanis lost
25 tanks and they suffered heavy
casualties. We are exercising counter
pressure in the area Akhnoor and
Shakargarh,

The Pakistan forces have Deen
pushed out of the Dera Baba Nanak
Enclave. The bridge across the Ravi
is in our position. The attempts on
the part of Pakistan forces to inflltrate
behind our lines have been frustrated.

In the Amritsar Sector a few Pakis-~
tani border posts are now in our
occupation. In the Ferozepur area,
the Pakistani forces have been ejected
from the Sejra Enclave,

In the Rajasthan Sector, a a Pakis-
tani armoured column made a bid for
the area around Ramgarh. This
column was halted at Longanavala and
has been practically decimated,
Twenty tanks were definitely destroy-
ed and seven more damaged, In all
we have destreyed 96 tanks of Pakis-
tan.

We have succeeded in effecting
entry into Sind from two directions.
Our troops have advanced around
various points and our Ileading
elements are about 10 miles short of
Naya Chor., We have also captured
Islamgarh.

In the Eastern Sector, our troops
are acting in concert with Mukti
Bahini. Under our pressure, the
Pakistani occupying troops are falling
back. The Jessore airfield was captur-
ed by us this morning. All areas west



